This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


mm 


:fj.^p 


The  Lawyer 


.7> 


INDIA 


Qd.^Ji^-^^if- 


HARVARD   LAW  LIBRARY 


Received  FEo   6         FO  1 


Digitized  by  LjOO^IC 


Digitized  by  LjOOQIC 


Digitized  by 


Googk 


V 


Digitized  by 


Googk 


Digitized  by 


Googk 


-p  Beg,  No.  B*  276* 

TH  E  LAWYER. 

^     MONTHLY    LAW    JOURNAL.  ^..V 
in  9  parts  each  month. 


■leccoew^tt" 


COITTAININO 

A  digest  of  all  English  and  Indian  reported  and  unreported  eaeeg 
C^^il  and  Criminal.  |^A11  Acts  of  Supreme  and  Bombay  Counoils 
Full  B? ports  of  all  Privy  Council  cases  distinctly  paged. 
All    Notifications   of   QovernmeDt  ;and  Circulars  of 
High  Court,  Unreported  Bombay  CAsee,  and  Arti- 
cles and  selected  hamoroos  side. 


VOL,  IX  (Index). 

I    I   HID   I   I 


I808. 


EDITED   BY 

TRIKAMLAL  R.  DESAI,  B.A.,  LL.B. 

VaM,  High  Court,  Sombay, 

{  All  Rights  lieserved  ) 
Annual  Subscription  Bs.  4  only. 

Digitized  by  VjOOQIC 


Note. 
(  Index  of  each  part  is  given  separately  to  facilitate  reference.  ) 


The  Oujarat  Printing  Prese, 

FL3  6     1911 


Digitized  by 


Googk 


' 


PARTS  I.  II.  111.  IV. 


ibdMbmnent  -- Ab8ohite-.Ab6olate  poesesmon  of— Malki  and  Shamif . 
hi  land — ^Bight  of  defendant  to  oomplain— Compeneatton,  3  P.  W. 

«*»  uSmI*»«  »,«  »*»  «,9  9««  »»g         ^'7^ 

Abkari  Act  {Bombay  Act  V  of  1878)   8.    Jfi— Oountry*  liqu)r-At- 
tadimeQt  in  execntion  of  a  money  decree— Sale,  32  Boul  157     ...    XlV 
ni?.  63 — Principle  to  be  applied  to  cases  under  the  act — Mens 


-Master's  liabQity  for  servants— Defaults,  10  E!om.  L.  R.  li2..Xttl11 

Auouni — Suit  for  account — Officer  employed  by  Receiver — Discharge 
of  Reeetvar — Right  of  proprietor  t3  sae  for  account — Agent  and 
Sab  agent,  13  C.  W.  N.  1035  ...  ...  ...  ...     4^9 

Settled  acconntB— Settlement  of  accounts  by  paieing   a  pro* 
mifsory  no^c — ^No  fraud  or  coercion  used — Waiving  of  examination 
of  aceounta  by  plaint  liF  of  his  free  Will — accounts   not  to  be   re* 
opened,  82  Bom.  85S==10  Bom.  L.  R.  281  ...  ...I8&1 417 

-Will — Executor — Intermeddling    with    estate — Degree  of  in« 


terfereae)  neoMsary  to  charge    exeoator — Account    on    fcotbg  ef 
wilfnl  default— Practice— Limitation,  32  Bom.  381      .^  .    ...     \509 

^0^issosii^— Whether  a  questiun  of  Law  and  a  good  ground  for 
Revision  under  8tc.  70  (b)  of  the  Punjab  Courts  Act  XVI II  of 
1889  &8  amended  by  Acb  XXL  of  1889,  3  P.  W.  R.  833  .....      190 

Ad  19  0/154/— Property— Protection— Hindu  Law-T-Mitakshara  eur- 
▼iTorship — Inheritance — District  Judge— Jurisdiction  of— Irregula- 
rity— High  Court  revision,  34  Cal.    29     .••  ...  ••.  I 

Be.  1,  S  and  4— Intestates'  prooperty— Jurisdietioai  of  Judga 

— Review— Rectification    of  mistake    by    successor    of  Judge  who 
puaed  the  order— Revision,  7  P.  T.  Q.  858...  ...  ...      801 

Act  X  of  1869— Civil  Procedure  Oode(^Aot  XIV  of    1882)  S.  873— 
AppUcaWlity  of,  12  0.  W.  N.  893  ...  •..  ...      417 

•AdtRtnis^ni^or— Criminal    misappropriation    by    administrator-^No 

binding— Qeneral  observation  in  judgment,  3  M.  L.  T.  394  ...      418 

Admtnie^ror— Suit  by -"Letters"  must  issue  before  he  can  eut— Code 
oE  Civil  Procedure,  S.  50  and  illustration  (6)  thereto— Non-suitr,  IS 
vA.  W.  PI,  Too  •••  ...  •••  •..  ••«        X4X 

Mminidrator  pendente  {ite— Position    of  after   £uit — ^Interference — 

JMatar  deaoa  tori— AppUcj^ble  to  Hindus,  12  C.  W.  N.  287      *..        93 
Umin  iVli'irt ws— SqreUiss— Adiainistratiau  bond^Lettera  of    admk  j 

Digitized  by  VjiOOQlC 


Ind6X« 

nistratioQ — Fraud — Administrator  converting  assets  to  bis  own 
use— Transfer  of  bond  to  administrator — General — Snooession  Aot, 
S.  242,  86  Cal.  966-12  C.  W.  N.  802<»10  Bom.  L.  B.  ...      663 

-Otit— Whetber  invalidated  by— Mistake  of  a    Ooort^  12  C. 


W    W.  481  •••  ••.  ••.  •••  •.•       xov 

-Estate  belonging  to  a  living  Hindu  debtor— Oompetenq^  to 


entertAinthe  snit— Civil  Prooednre  Code,  8.  11,  32  Bom.  881 « 10 
Bom.  L.  B  619    ...  ...  ...  .•.  301,609 

Ac{f;^M  posseMton— Acquisition   of    title — Natnre   of  poaeessioQ — A 
question  of  fact — Jurisdictien  on  appeal,  8  M.  L.  T.  299  ...      243 

■  Mortgage  witb  conditional  sale — Illegal  foreclosure    proceed- 

ings — No  adverse  possession  by  mortgagee — No  effect  of  mutation 
of  names,  8  P.  W.  B.  882      ...  ...  ...  ...      418 

-Mortgagor  and  mortgagee — Assertion  of  proprietary  right  by 


mortgagee  after  invalid  foreclosure  proceedings,  9  P.  L.  B.  253    «••      190 
-Co-owners,  A.  W.  N.  1908,  239-5  A.  L.  J.  511  668,  469 


-    I      — Mortgagor — Dispossessing  mortgagee— Mortgagee's  rights  of 
CO  mortgagor,  5  A.  L.  J.  85      ...  ...  ...  ...        9 

Agra  Tenancy  Act,  (Evidence  Act)  8.  ^^Evidenee— Pres^imption 
Becord  of  plaintiff's  name  as  a  co-sharer,  A  W.  N.  1908, 186      ...      418 

8.  j?i?— Occupancy  holding  succession,  A.  W.  N.  1908,   87  a 
5  A.  L.  J..771      ...  ...  ...  ...  ...        94 

-£f.  j?j9— Occupancy  holding  succession— *<MaIe   lineal    descen- 


dant"—Illegitimate  son— Hindu  Law,  A.  W.  N.  1908,  229»30  AU. 

x3So        ...  •.»  ...  ...  ...  Owl,  40]7 

8.  52— United  Provinces  Land  Revenue  Act,  Ss.  40  and  44 


— Suit  for  ejectpient  of  trespasser — Civil  and  Revenue    Courts — Ju- 
fisdicUoo,  A.  W.  N.  1908,  3    ...  ...  ...  ...        68 

'8.  $$ — ^Division  of  tenancy — Abatement  death   of  pro  forma 


defendant,  4  A.  L.  J.  809        ...  ...  ...  ...        63 

-fSL  50— Exproprietary  holding — Suit  for  possession  of  an   ez- 


proprietary  holding,  30  AH.  90- A.  W.  N.  1908,  21    ...  189,  248 

-S.  9I9-— Suit  Jor  exclusive  possession  of  an  occupancy  holding 


U.  P.  Land  Bevenue  Act  (III  of  1901,  loca))  a  44— Revenue 
Court — Befudng  to  correct  an  entry — Jurisdiction  of  Civil  Courts 
4  All.  L.  J.  769... 

'Ss.  95,  i67— United  Provinces  Land    Bevenue  Act.  S.  40— 


Civil  and  Bevenue  Courts— Jurisdiction,  A*  W.  N.  1908,  240        ...      854 
&.  m  and  165,  A.  W.  N.  68=5  A.  L.  J.  117  ...      190 


^{tmottoTi-- Deed  of  sale  of  lands  suit  to  set  sside.— 10  Bom.L.  B.790.     478 

Digitized  by  LjOOQIC 


Index.  5 

— .^^-Jby  mutation  of  nuiea-HSonetrootive  of  mutation  proceeds. — 
Babatting  (urcnmstanoes  of    an  entry  in    the  settlement — Reoorls 
that  a  person  is  tenant — Recognition  of  existing  right— claim  by  re 
rersioners.  8.  P.  W.  R  871.      ••.  ...  ...  ...      110 

by  childless  male  proprietor  acqniescence  by  father  of  plaintiff. 
9.  P.  L.  R.  1908.  No.  85.  ...  ...  ...  ...      109 

-Acqaiescence  by  father  of  reversioner.— Son  bound  by  father's 


•quueenoe.  9  Pun.  L.  B.  41    •••  •••  ...  ..«      164 

Aliammiany  /am%— Decree  against  the  manager — ^How  far   blinding 
(5vil  Proeeiare  Code.  S«  18. — Resjadioata  between    co-defendants. 

2.  M.  MM  X.  ooo.       ...  ••.  ...  ...  ...  04 

iiiimaZtf— Dog  bite — ^Liability  of  owner  for  injuries  by.  43.  L.  J.  682» 
43  L.  J.  476. 126.  L.  J.  310.    ...  ...  ...  ...19(111) 

Wild  Elephant— Escape  and  receptnre — Propc  rty  of  original 
Awner  when  ceases.  12  0.  W.  N.  647.         •••  •««  ...      244 

Appeal — Parties — Eslroppel-decree  in  favour  of  a  non  appealing  plain* 
tiff  30  All.  48  A.  W.  N  1908  P.  94,  ...  ...  ...64,244. 

Estoppel— Execution  of  a  decree  for  a  port  of  the  daim  decreed 
no  bar  to  prosecuting  appeal  as  regards  remainder  of  the  claim    dis- 
2  P.  W.  R.  869 
-fieti<  Act  (^  X  of  1859  )  S&  150, 161,  order  refusing  to  rehear 


an  appeal  decided  exparte  appeal  against  such  order— Civil  Procedure 

Code  86.  560  and  588.  35  Oal.  799.  ...  ...  ...      609 

-Order  refusing  to  file  Agreement  to  refer  to  arbitration- 


Appeal- Civil  Procedure  Code  s.  523.  11  O.  C.  116      ...  ...       302 

-Decree  in — When  such  decree  simply  confirms  decree  of  lower 


Court,  it  does  not  enlarge  the  time  fixed  by  the  original  decree  for 

the  performance  of  conditions  precedent.  31  Mad.  28.   ...  ...       190 

-O.  P.  Code.  Ss.  473  (c)  458  (  23  )  Decree  order— Interpleader 


suit  A.  W.  N.  1907,  207;  4  A.  L  J:  683.    ...  ...  ...  8 

-<»der  under— 8.  244— decree  a  nullity.  (  S.  A.  783  of  1907  ) 


Jiyiaj  Y.  Patilboan....  ...  ...  ...  «.,  9  (IV) 

-interlocutory  orders  in  probate  proceedings.  (  F.  A.   78  of 


1908  ).  Bai  Hahaluxmi  v.  Someshwer.       ...  ...  ...  9  (17^ 

limitation-Delay— advici  of  legal  adviser.  1907  L.  T.  828.  T. 


K).    -aO*   ...  ...  ...  ...  ...  ...X  fXlX) 

-Order  dismissini;  appeal— pleader  refused    adjournment.  (  S. 


A.  734  of  1907  )  Babu  v.  Dhondu.  ...  ...  ...  10(IV) 

-Appellate  Court— power  of— alternative  relief-contending  de« 


feodante— Practice.  85  Cal.  538  ...  ...  ...      419 

^Tlme  spent  in  review.  8.  P.  W.  R.  239.  ^.         .^  ^.      287 

Digitized  by  LjOOQIC 


6  Index. 


-Jurisdiction— Mortgage— auit.    (  Appeal  from  Order  12  of 


1908 )  ...  ...  ...  ...  ...  ...12(IV) 

-Allegations — Decision  on  tkese'  allegations— New    case    in 


appeal  not  allowed.     10  Bom.  L.  B.  768  ...  ...        496. 

Appellate  Court — Power  to  make  co  defendants    liable  opon  appeal 
by  a  Defendant— Mortgage  suit,    12  0*  W.  N.  720.  ...        302. 

Arbitration — Award  set  aside  by  Munsiff— Decision  in  the  merits^ — 
Appeal — Award  restored    by   the    District   Judge — Jurisdiction.  3 
M.  L.T.  315      ...  ...  ...  ...  ...        246. 

Arbitration    Act — Oral   submission — Necessity    for     submission    in 
writing— Award  on  oral  submipsion— Validity — 0.    P.    Code,    eec. 
375 — Adjustment  cf  suit — Award  on  oral  submission  not  an  adjost- 
meutofsnit.     10  Bom.  L.  R.  366  ...  ...  ...        302, 

{IX  of  1899) — Pendency  of  suit — Proceeding  with  reference 
^ Award  before  suit  disposed  of- Effect.     1  Sind  L.  R.  256...        654. 
'3€C8.  lit  li  and  Jf 5— Order  enforced  as  a  decree — Appeal  not 


allowed — Bevisional  powers  of  High  Court.    1  Sind    L.  R  86...        139. 
~(10  of  1899)^8. 19 — Application  to  stay  proceedings  pend« 


ing  arbitration.    35  Calc.     199  ...  ...  ...        246. 

Arras  -4c<— District  Magistrate  if  a  Court.    4  Nag.  L.  R  134.  ...        CIX. 

{IX  of  1878),  sec.  75— Arms— Going  armed  without  a  licence 
— Acquittal — Appeal  against  disposal  of  confiscated  arm.  9  P.  L.  R 
445  .*•  ...  ...  ...  ...     LXXXV. 

-  8.  13^  16. — Possession  of  a  gun-receiving  presents.  Bur.  Cr. 


R.  9-11-07  =  7  Cr.  L.  J,  245  ...  ...  ...        LVII. 

-(Z/  of  1878)  ss.  14  a'nd  19  (fi)— Temporary  possession  of 


a  gun.    35  Calc  219«=7  G.  L.  J.  242   ...  ...  ...        LVU. 

—53.  19  (e),  (/)— No  sanction  to  prosecute  illegal— Popseesion 


of  fire  arms  previous — Sanction  institution  of  prooeedingd— Charge 
Criminal  Procedure  Code,  sees.  190, 195,  535,  587,  fb).  4  L.  B.  R.« 
8  Grim.  L,  J.  R  65  ...  ...  ...  ...        CI. 

'1878.  8.  i?5— Scope    of-  Delivery    of  gun  to    servant.    4, 


Nag.  L.R78...  ...  ...  ...  ...    XXIIL 

Arrears  of  r«n<— Civil  Court  decree — Distraint  by    landlord    subse- 
quent to  decree  illegal— The  doctrine  of  merger.    3  M.  L   T.  22...        76 
Assignment.— "Right  of  a  person  to  challenge.  12  C.  W.  N.  J^93   ...        191 

Assignment  of  defc*— Plea  of  want  of  consideration— Debtor  not  pre- 
judiced by  the  assignment.     1  Sind  L  R.  60  ...  ...        139 

Assignment — By  one  co-owner — Other  co  owner  not  objecting — As- 
signment of  whole  debt  due  to  the  shop— Validity  of.  3  M.  L.  T. 
294    ...-  ••'•  •-•»  wv  »««  ....        246 

Digitized  by  LjOOQIC 


Index.  7 

Atiackment,  Effect  c/^-Oeates  legal  frights  thoagh  it  creates  no 
ebarge  having  priority  over  other  creditors— Action  maintainable 
for  wilful  infraction  of  such  right  without  jarisdictioa  30  Mad.^ 
413, 2  M.  L.  T.  865  ...  ...  ...  ...  4 

AUaAment — Provident  Fund  of  Corporation  of  Calcutta  Subscrip- 
tions—Oalculta  Funds  Act  (IX  of  1897)  ss.  T  (4)  4,  6— Provident 
Funds  Act  (amendment)  Act  flV  of  1903),  sec.  2 — "compulsory 
depoats ''...Trustees.    35  Cal  641  ...  ...  ...        419 

Attachment  for  more  than  the  amount  due — Validity  of.    3 

1^    X.     2l«f  ...  ...  ...  ...  ...  OQ 

Attorney — Attorney's  final  examination  for  admission    of— Rules  and 
oidersof  the  High  Court  Rules,  116,  117,  118  and  132^    Board  of 
Bzaminers— Jurisdiction  Certificate— Solicitors  Act,    1877,  40  and 
41  Yieteh  25),  s.  9— Special  Bench.    35  Gale.  915=^12    C.  W.   N. 
873     •••  ...  ...  ...  ...  419,  554 

Attorney  dUnt— Bill  of  costs.    12  C.  W.  N.  1102      ...  ...        510 

Award — Application  to  file,  order  refusing-Civil  Procedure  Code,  seo. 
525.    7  Cal.  L.  J.  486  ...  ...  ...  ...        302 

Disagreement  of  both  parties  euflScient  to  render    it    inef* 
feeinaL    1  Sind  L.  R.  236   ...  ...  ...  ..'.        342 

-Award  relating  to  property    outside    jurisdiction — ^Duty  of 


Sxeeating  Court.  1  Sind.  L.  R.    93        ...  ...  ...         156 

Bcimana  Orani — Partition — Ancestral  property — Babuana  Grant — 
Original  grantee's  power  to  djspo^eof  by  will.  Rights  of  junior 
members.  85  Calc.  828  =  8  C,L.  J.  124...  ...  ...  460,510 

Balwh  Mahamedans,  Muhammadan  Zate;— Evidence  to  prove 
custom  at  variance  with  it  inadmissible— Bengal  N.  W.  P.  and 
Unam  Civil  Courts  Act  ('XII  of  1887)  seo.  87— Baluchi  Muham- 
madan law  in  regard  to  snccession — Daughters  entitled  to  inherit — 
ReliDCjuishment     ...  •••  •••  •••  •••  4 

BaiUment — liability  of  store-keeper— -Theft  from  pockets  of  custo- 
mer.   10  L.  R.  A.  314.  ...  ...  •••  ...  5 

Bengal  Civil  Courts  Act,  No.  XIII  of  1887,  a.  57— Muhammadan  Law 

— ^Bvideoee  not  admissible  to  prove  custom    at  variance  with    the 

Muhammadan  Law.    A.  W.  N.  1908,  7...  ...  ...  79 

Bengal  Discyrderly  House  Act  (III  of  190Q),  a.  2— Dancing  girls- 
Singing  c^cenee  songs— Brothel— Habitual  prostitution.  6  C.  L.  J. 

7iv...  .••  ..•  ...  •••  •«•  X 

Bengal  EmbanktMnt  act  {II.  B.  0.  of  1881i)  eeo.  7&— Offeooe  under 
— feddiog  to  embankment,  seo.  76   12  C.  W.  N.  344...  ...        140 

Bemgal  Eetate  PaHition  Aet  {Bengcd  Ad  V  of  1897%  ee.  SS9,  U.  35 

Digitized  by  VjOOQIC 


8  Index. 

Oalo.  578  ...  ...  ...  ...  ...        446. 

Bengal  Excise  and  Licensing  Act  (VI  B.  C.  of  1118),  sec.  75— la- 
terpretation  of— Confiscation  in  the  owner's  absence.    12  C.  W,    N. 

''t>«7.*.  ...  ...  ...  •*•  •••  ^1X1 

Bengal  Land  Registration  Act  {VII  of  1876  B.  0)— Action  of  reve- 
nue antborities-in  competency  of  Civil   Court    to  direct  such  action. 
10  Bom.  L.  R.  262=18  M.  L.  J.  125      ...  ...  ...        247 

S8. 69,  65— Competent   Court,  meaning  of  in  sec.59— Jurisdic- 
tion— ^Revision  by  High  Court ... 
Bengal  Land  Registration  Act  (Bengal  Act  VII  of  187G;  8.18  Ifilkot 
prcperty— Entry  in  register  of  revenue-free  estates — Regulation  II 
of  1819,  85  Cal.  747.  ...  ...  ...  ...      461 

(  VII  of  1876 )  ss.  78.  Registration  during   pendency  of  suit. 
8  Cal.  L.  J.  299.     ...  ...  ...  ...  ...      610 

Bengal  Municipal  Act  ss.  34-37— Contract  in  voilation  of  the  Bengal 
Municipal  Act — Commissioner  power  of  under  Bengal  Municipal  Act. 
—Ultra  vires— Fraud,  34  Cal.  1030;  12  0.  W.  N.  30.  ...  ...        55 

(  Bengal  Act  III  of  1884  )  sa  85,  cl  (  a  )  87  cl.  (  d  )  113, 114 

and  116,  Jurisdiction  of  the  Civil  Court  to  question  assessment,  ''  cir- 
cumstances and  property  within  the  municipality  "  meaning  of.  35 
Cal.  859: 12  C.  W.  N.  709;  7  C    L.  J.       .,.  ...  .,.372,510 

Bengal  Regulation  III  of  1891 — Jham  cultivation — Legislation  to  ex- 
tinguish right  to  carry  on  such  cultivation  outside  settled  estate — 
compensation — ones  to  prove  that  statute  applies  statement  of  facts 
in  preamble  of  statue— Value — Question  of  fact  or  law  concurrent 
bindings— Evidence  see.  13.  Transactions  inter  alios.  12  C.  W.  N. 
lOvv.    ...  •••  ""^  •••  ...  •••       oil 

Bengal  Tenancy  Act  (VIII  B.  C.  of  1885  )  ss.  1  and  12-Belea8e  by 
co-sharer,  if  transfer  stamp-Registration — non  payment  of  landlord's 
fee  if  invalidates  Transfer — Bengal  Tananoy  Act.  (  Validation  )  Act 

&  1.  Breach  of  covenant  cesser  of  liability  12  C.  W.  N.  476 191 

Ss.  16, 18,  79,   179— Mokarari— meaning  of— Abwab  Bent 
12,  C.  W.  N.  175.  ...  ...  ...  ...  ...        66 

^.  21— ejectment  suit  for-Cultivating  raiyat-Leases  construe 


tion  of-occupancy  right,  accrues  in  what  land  7.  Cal.  L.  /.  476      ...      303 
s.  22  'or  otherwise.'  8  Cal.  L.  J.  324.  ...  ...      512 

„  ■.-SB.  80»  37,  50,  52,  115  Resjudicatui— Preeun^tion  as  to  status 
from  uniform  payment  of  rent,  record  of  rights  published — suit  for 
increase  of  rent,  for  increaEcd  area— Gvil  Procedure  Code. — Sec.  13. 
Res.  Judicata.  ( 12  Q  W.  N,  904)  ...  ...  ...      420 


Digitized  by 


Googk 


Index'  9 

-^— Sa  64  (S)  61,  67  idtereat—ArreaT  of  rent— Tender— Effect  of 
Talid  tender  kept    good    but  Improperly  refased^Ddposit  ia  coarS 

to  make-Laodlord  and  teimnt.  33  GmV  64.      ...  ..•      248 

-s.  87  not    exhaustive — Abandonment,     a    ques- 


tion oi  intention — Mortgage  of  non-tnmsferable  holding  ^Mortgage 
iQetkm— Parebaeer^-Mortgagor,  interest  of — EJeetment  of    pacoha* 
«er  by  kndlord—Be-entry'— Execution     sale — Voluntary    abandon- 
maet.  7  Cal.  L.  J.  73  ...  ...  ...  ...      140 

mSea.  106 — Suit  between  rival    properties — Scope   of    snii— 


Qneeki^  posetasion  or  title^Limitation  Act,  si  28— SnbetiMion  of 
in  plaoe-euppoeed  legal  rq>re8entatiQe — ^New  Defondani  18    C.  W. 

"iVIII  of  1886)  sec.  i^J- Landlord  purtiog   with   hi«  into* 


rati  after  tbe  aootual  of  rent,  if  has  a  flrat  chai^e-Daore^  character 
of  Pntai  Begnlation  (VIII  of  1619)  sec.   B.  cl    (4>-Dnrpatnidar'8 

Ben  if  superior  to  landlords  charge,  7  Cal.  L.  J.  652    ..*  ...      363 

■  Sec.  184  (/)— Plea  of  Limitation  not  set    up — ^Duty  of  Oourt 

todismisB^nit        ...  ...  ...  ...  ..^        96 

Benamidar^ — Suit  for  sale  or  a  mortgaire.- Decree  giving   bonamidar 
a  right  to  redeem.- Right  to  redeem  not  availed  of — Subsequent  suit 
for    redempticn   by  alleged  benficial  owner  barred.  A. W.N.  1907, 
S72;4  A.  L.  J.  684»3Q.  AU.   30    ...  ...  ...  42.46 

Mortgage — Convejanoe  without  consideration.  12.  0.  "W. 
ri.4u9  ..«  ...  ...  ...  lyi 

-»--^^^  Transactions— Alienation     to    defraud     creditors— Fraud 
not    carried  into   effect    suit-against    benamidar  for  sale  of    pro- 
perty conveyed  nominally.    3.  M.  L.  T.  244      ...  ...  246 

AfMT— Application  of  mitaksbara.  4.Nag.  L.  R.  31  ...  276 

Bmtr  land  Bevenue  Code.  S.  208— Right  of  prevention  3.  Nag. 
IfcR.  185.  ...  ...  ...  •••  86 

Kr(— Sight  to  realise— Birt  is  immoveable  property— Mortgage  of 
Birto — Mrtgage*8    right  in   Birt — Suit  for  redemption  of  mortgage 
and  forpossessin  of  birt-Eztingaishmeiit  of  right  to  realized  Birt- 
Indian  Limitation  Act  XI  of  1877,  S.  28  and  arlioals  142  and  144 
ttf4t8  aeeonl  schedule.  C,  P.  Code.  SS.  33  and  42    3.  R  W.R.  828       849 

BaUer  Inspection  Act,  {i  of  1891)   Sec.    29(1)  (B)   meaning  of  ''in-^ 
direct  and  immediate  management  and  charge."    IV.  N.  L.  R.  95.  LXXTII 

^itey  OUy  Municipal  Act  {Bom.  Act  III  of  1888),  eec  ^5— Blec* 
tko  of  ooQnctilor'-Validibr  of,  appellant's  right  of  question  eleo- 
fkm  ^tMSknsP  «Mbiflg  of^Ohltt  Jodge  of  8fnaU  Cimt  Oef^ 

Digitized  by  LjOOQIC 


10  Index. 

hts  lole  jurisdiction j^to  try  saits  relating   to    eleotion   petitioos— 
JnriBdietioii  of  High  Court— Civil  Procedure  Code,  S.  II.  31  Bom. 

ov%     •••      •••      •••     *  ^-^t  •••      •••      .«•    H " 

''Sees.  S  (a)  and  5(?^Draiii8— Man-boles— Drains  above  tbe 


■nrfooe  of  gioitnd  driven  ihouRh  private  property — Compensation 
— Award-^-Cbief  Judge  of  the  Bombay  Small  Cause  Court  9  B. 
I4  Bi»   1321  •••  «•«  •••  «•«  «««  •••        56 

-A  554^Mnnieipal  Commiflsioner-— Power  to  remove    objeo- 


tiooable  stmoturee— Ezerdse  of  the  power  "  appear, "  interpreta- 
tion of— Danger— Kind  of  contemplated  by  the  section— Discretion 
vested  in  the  Commissioner — Courts  ioterferenca  with  the 
discretion— Commissioner'^  can  act  through  agent^-Bigbt  of  the 
party  to  be  heard  in  answer  to  his  notice^Injunction  to  restrain 
Commissioner  from  putting  down  a  building  10  Bom.  L,  B,  821.. .      612 

B<mbay  OUy  Pdice  Act  \B<mhay  AiA  IV  of  190^  $ee.  iiSO— 'Other- 
wise'—^Interpretation— -Soliciting  for  the  purpose  of  ^prostitution. 
10  Bom*  li*  Bb  92  •••  •••  •••  •••  •••  «««  XXII 

Bombay  Oivil  Oourta  Aet  {Act  XIV  of  1869,  amended  by  Bombay 
Act  1  of  1900,  a  £),  eec.  if- Probate  and  Administration  Act, 
sees.  86,  61,  52— District  Judge — Assistant  Judge  deciding  applica- 
tions where  in  the  subject-matter  does  not  exceed  Bs  6000  in  value 
arpaal  to  District  Court— No  direct  appeal  to  High  Court— Po- 
wer of  local  legislature  to  amend  an  act  passed  by  Supreme  Legis- 
lative Council— India  Council's  Act  (65  and  66  Via  c.  14)  s.  6. 10 
Bom*  li*  B*  924    •••  •••  •••  •••  •••  «•«      ooo 

Bombay  Dielrict  Municipal  Ad  (S  of  1901)  sec.  5^— Imperative 
duty  of  the  Corporation — Dustbins  nuisance— Powers  of  Court 
to  iatMrf ere  with  acts  of  a  corporation.   1  Sind.  L.  B.  228  ...      343 

(rrr  of  190\)  sees.  122  and  i^i— Prosecution  launched 
irithout  sanction  of  the  Municipality,  legality  of —Offence  falling 
under  two  clauses,  applicaUlity  of.    1  Sind  L.  R.  188...  .,.  LXXV 

ffirr  i&(?— Municipal  acquisition  of  land — Proposal  to 
n^i^re— Acceptance  of  proposal— Difference  as  to  price— Completed 
eootraet— The  price  can  be  fixed  by  the  Court  in  cases  of  difference. 
10  Bom,  Li  B.617.**  •••  •••  •••  •••  •••      421 

Boi^bay  QamMing  Act  (IV  of  188T)$ee.  6  -Boquiry  by  the  Msgts* 
trato  Mnnty  found  on  the  person  of  aceuscd — Confiscation  of. 
1  Bind  L.  B.  Cr.  64         •••  ...  ...^XLV 

Bowitey  VUlage  Pdiee  Aet  {VIII  of  1S61X  ss.  6,  i^-Police  Patel 

«-7ttiieial  pioeeedings  before  the  Police   Falsi— District  Hapstrate's 

Digitized  by  LjOOQIC 


Index.  IX 


power  to  imiafer  the  case  to  another    Coart — Tranafer    of 
High  Court— Saperintendenoe — Letters  pateok,  da.  26«  27.  10  Bom. 
Ia  R.  630,,,  ...  ,.,  ...  ,.,  •••  LXXXV 

B.ttiularies— DdmarcatioQ  of  village  boundaries  accapted  by    settle- 
ment aathorities  and  agreed  to  by  defendants,  suit  by  Qovernment 
to  impugn  correctness  of— Secretary  of  State  for  India  in  (3onncil 
Suit  for    possession  of  land    by.  11  O.  C.  30...  •••  •••      260 

^naeh  o/— Mahitainability  of  suit.  52  S.  J.  156;  1908,  W.  N.  8    .JlO)  9 
JtuiAisfo— Snooession*  Child  of  divorced— Couple.'^14  Bar.  LB.  236...      618 
BvLndtUchani    Enewmhered  Estates  Act  {1  of  1903),  sees,  i  and  19^ 
J(Hnt  decree— Esecntion  of  decree — Effect  of  some  out  of   ceveral 
joint  judgment-debtors  taking  advantage  of  the  Act.  80   All.  141  aa 

A,  W.  N.  1903,  p.  43  ' 142;  804 

Burden  of  proo/— Mortgage  bond — Denial  of  execution  and    passing 
of  consideration  by  third  party.  6  C.  L.  J.  659...  ...  ..•        87 

Purchaser  from  a    Hindu    womiu— Ddty   of.    12  C  W.  N. 
oifo  .*•  •«*  •••  ...  ...  •..  •••       iv2 

Suit  for  a  declaration  that  an  alleged  portion  is    invalid.    A. 


w.  iM .  A .  f  v*         ...  •••  ...  •.•  •••  •••      xyx 

Bttrma  CivU  CWWs— Law  relating  to  gifts.  18  Bar.  L.  B.  342      •••  6 

Bwrma  Ferries  Act,  s.  ^5— Ferryboat— Meaning  of.  14  Bur.  L.  B.  22      193 
Bu^rma  (hmhling  Ad,  {1897),  mo.  &— Search— Entry— Presumption 
from  discovery  of  the  tenants  of —gaming  common — gaming  house 
list  of    things — Seized  in  search — Criminal    Procedure  Code,  1898 

8    103.     4    L.  R  B.  134  =  7  Crim.  L  J.  411 LXXIII 

Boftma  UunxcipaJt  Act  (3  of  18S8)  8.  4S  (Ij (A)  ss.  68,69— Hewing 
of 'Tram  lines  i?hether"  buildings  and  lands,  14  Bur.  L.  B.  26  ...     193 

. 8.  W  (c)— Pawn  broker,  13.  Bur.  L.  B.  269      ...  .,.  1 

Atrma  Lower  Village  Act  1889,  &  9  (3)— Befusal  or  neglect  to 
comply  with  requiiition  of  headman — Order  of  head  man — Failure 
to  pay  revenue  demanded  criminal  offience — Bnrma  Land  Revenue 

Act  1876,  4.  L.  B.  B.  15o=7  Cr.  L.  j"  460 LXXXVI 

8.  13  A.  Pwc-Music  and  dancing-awyein-Pire.  1  Cr.  L.  B.  49      143 

Burmeae  BtuIAisto— Succession— Division  among  nieces— Whether  per- 
capita  or  perstirpes.  13  Bom,  L.  B.  374.  •••  ...  ...      193 

Burmeae  Xat#— Bight  of  surviving  parent  over  joint  property,  j3. 

Bur.    jm  xVi  oo4       ...  *••  ...  ...  •••  99^  o 

^ ——Adoption-Essentials— Proof  of,  14,  Bur.  L.  l*.  15  ^./     198 

- — Pre-emption.  14.  Burma  L.  B.  41.         •«.  ...  ...      804 

I    |j(!i«tontnente  Ai^,  (13  of  1889)8.  /3— Supply— Intoxicating  drn^— 

I  Digitized  by  LjOOQIC 


12  Xnd^. 

Sapply  of  liquor  to  a    European   Soldier— Servant   of  a   soldier 

buying  liquor  with  ioldier's  money  for  sdldier's  use.  31  Bom   523. •.        II 
CantonmerU  Code,  ^7899)   sec.    66   (/)— Carrying  men      exposed  to 

public  view — Servant's  offence — Master's  liability.  10    Bom.  L.  B. 

l0o3     •••      •*•      •••      •••      •••      •••      ««*v^A,A.Y 

OalcuMa  mwiicipai  Act,  {B  0.  Ill  of  1899)  S.  198, 466  and  8ch  II 

Rules  (i),  (S)  and  (7) — License  Liability    of    lime-tyade    License 
'    to  take  out  separete  liceace  to  store  lime.  34  Cal.  973  •••  •••  7 

Caleutta  Mumeipal  Act  (S  of  1899)  Ss.  S72,  383,  4^.— Corrogated 

iron  shed  if  a  building — Notice  when    a  condition  precedent  7.  C. 

L  J,  243««*  •••  •••  •••  •••  ••• 

(HI  B.  0.  of  1899)  Ss.  J^OS,  419,  and  575,— Bustee  improve- 

meat  Failure  to  make  road  as  in  standard  plan  of  bustee — Bustee 

ceasmg  to  be  so.  12  C*  W.  .N.  72      .••  ..«  •••  •••    JLLil 

{Ben.  of  1399)  Ss.  408,  419,  674  an^l  6^?^.— Prosecution— Li- 


mitation  Bustee    improvement — Notice— Date  of  offence — Subse- 
quent notice  uoder  s.  419.  Extension  of  time  by    corporation.  34. 

Cal  909. ...     •••     •••     •••     •••     •••     •••   ^^ 

Obuse  of  ilrfion.— Survival  of— Law  as  to.  3  P  W.  R.  21.  ...    305 

Oenlral  Proincts  Tenancy  Act.  Sec.  ^00.— Qochur  lands  cannot  be 
classed  in  the  same  category  as  common  lands.  18  C.  L.  J.  116.  462 

''  ^xi  of  1898)  Ss.  45,  46, 47,  and  dS  Act  IX  of  1883  as  amen- 
ded hy  Act  XVII  of  1889.  S 4?.— Ejectment-Suit  for-Jurisdiction 
of  Civil  Court— Limited  iu  ereat— Limitation.  L  L.  R.  35  Calc.  470.    344 

CeniraJi  Provinces.— Malikana  Buza.  3  Nag.  L  R.  162.  75 

O.P.  Land  Revenue  Act  iS5i.—Malikbagarja—Mulagujar— Estate  of. 
4  Nag*  L.  R-  2.     ...  •••  •••  •••  •••  •••    1^* 

d  P  Rsni  Law  (IX  of  1883)  See.  4^  0.  P.  Tenancy  Act.  1891  S. 
45.— Transfer  of  part  of.  7  C.  L.  J.  499.-12  C.  W.  N.  636.  804 

(7p/r«n«ncy.— Devolution  of— Hindu  Law— Applicability  of .  4  Nag. 

L.  R.  9.  •••  •••  •••  '"  *"  *'*  '••  ^^^ 

-What  constitutes  a  tenancy.  3.  Nag.  L.  R.  186.  122 

_yjgQ;?— Remedies  of  landlord— Recovering  rent  3.  N.L.R.  164.  66 
g^  j,i  /'A— Meaning  of  ''devolves"— Divisibility  of  holding  3. 

Nag.  L-  R-  ^*2-    —  •••  •••  "*  *V  '•'     ^^ 

5y   ii.— Power  of  avoiding  a  transfer  when    exerciseable.  4. 

Nag.  li.  R-  *^-      •••  •••  *"  *'*  ***  •••    ^^® 

_^g— jfA— Scope  of.  8.  Nag.  L.  R.  159.     ...  ...  ...        7 

'a^  Act.  (Betig.  IX  of  1890)  Ss.  4/5-6— Cess  assessment  of  annual 

value  of  land— Rent.  35  Oalc.  82 ...  ••.    86U 

Digitized  by  LjOOQIC 


Ittdex.  13 

Ckamptrty — Assignment — Vtlidity  if  may  be  qaestiooed.bj  tbird  pas' 
ties— OoDsidaration  made  payable  upoa  eoocasa  of  suit — Qamling  in 
liUgatioo    12.  C.  W.  N  S93»  10  Bom.   L.  R.-?   Cal.  C.  J.  385° 

0.   All.     Ltm     Us  ••«  •••  •«•  cat  ••«  •••  Iv** 

Champeriy  and  maintenance. — Agreement  opposed  4o  publio  poliqr — 

Inadeqaaey  of  price  for  property  to  be  recovered  by  6ttit-35  Cal.  421*      305 
Ckarge. — Defect  in  charge,  oodseioo  to  frame-^oonviction,  v«liaity  of.- 

Smbfzzlement—Penal  Code  Seoa  406  and  IIG.  12.  C   W.  N.  547.    LVII 
Ciority. — Will— Gift — Charitable  purpose — ^XJaneoesaary  and   nsaless 
olgeot — Oy — pres  doctrine. — Truet  incapable  of  being  carried  out  at 
testator's  Death-Diversion  of  funds  to  useful  and  benefoial  purpose- 
Pbwer  of  Court.  32.  Bom.  214.  ...  ...  ...  ...    806 

C^rUies—Se.  S.  J.  62-2, 135.  L.  T.  239 .Ill  19 

-^-Qift  to  trustee  to  apply  to  purposes  he  thinks  fit.    52.  S.  J. 

622,  125,  L.  T.  286.  lU  17 

CkowkidaTi  Act  {VI B.  C  of  1878)  Sec.  ^i.— Presumption  of  Ohakran 

land-Lesaee  from  Chokidar  rights  of.  12.  C.  W.N.  161 97 

Gkcwkidari    Ohakaran  Act  {VI  of  1870)  S.  5i.~Chowkidari    Cha- 
karan  lands-Besumption  sublease  before  Resumption  effect  of  zemin* 
dari  Ohowkidar-Collector— Leasa  by.  7  C..L.  J.  85.       ...  ...    143 

Oiaujkidari  Chakran  Lande-'The  village  Okowkidar  Act.  (Beng.-VI 
of  1870)  «.  61. — Ccmsiructiou  of— Right  created  by  the  Chowkidar 
eflfect  of.  85  Cal  185.  ...  ...  ...  ...  ...      262 

Patnio-Cnstruction  zemindari— Patnidar-Landsheld  by  Cho- 

kidar  revert  to  whom  on  redemption.  7.  C.  L.  J.  593      ...  ...    345 

Ckota  Nagpur  Emcumbered  Estate    Act  {VI  of  1876    B.    0.)  Sec. 
S  {3)  (c). — Contract  by  person  subsequently  declared  to   be  owner 
of  Enciunbered  Estate-Subsequent  withdrawal  of  encumberance-Rc* 
▼iTal  of  validity.— Bearing  of  pending  suits-'Debts  and  liabilities' — 
m^nnif^g  of.  7.  C.  Ii«  Ji  578*...  •..  •••  •••  •••    345 

Civil  Procedure  Cede. — Misjoinder  of  parties— Multifiariousness — 
Suit  by  heir  to  recover  property  from  co  heir  and  transferees  from 

liiiB Property  situate  in  different  districts — Compromiae  of  part  of 

daim — Jurisdiction.  A.  W.N.  1908,  235.  ...  ...  •••    565 

^Be3-ja<ii^*^«^— N®^  Rulings.  A.W.N.  1901,  68  =  6.A.L.J.  117.    195 

_g^  13— Res  judicata— Cross  appeals  from  one  decree — Appeal 

from  one  of  the  appellate  decrees  but  not  from  the  other.  A.W.N. 
1908.  211.  ...  ...  •••  •••  •••  •••    463 

-5.  13. — ^Res  judicata— Question    of  right  to    receive  a    re- 


earring  payment— Civil  and  Revenue  Courts— Revenue  Court  decide 

Digitized  by  LjOOQIC 


Index. 

ing  a  qaesUoQ  of  title.  A.  W.  N.  1908,  192.     ...  ...  ...    423 

-S.  13, — Competency  of  Court   to  try  the  previous  and    the 


subsequent  suit— Concurrent  jurisdiction.  35  CaIo.  853^7  C.UJ.470.    *d06 
*8.  IS — Bea-Judicata — Finding   essential   to  the  decision   of 


the  Court  through  not  embodied  in  its  decree.  A.    W.  N.    1908| 
41  »6.  A.  li  J.  48.««  •.«  •••  ct.  •••  <••     143 

-5.  i3.— Bes-judicata-Bfalter    directly   and  substantially  in 


isBua  7«  C.  L.  J.  251.  •••  «••  •••  ...  •••    252 

-8.  IS.  ExpU  //.—Resjudicata— Property  not  included  in  the 


former  suit — Bight  as  heir  decided  in  tho  former  suit  with  respect 
to  other  propel  ty — The  decision  does  not  bar  the  second  suit  82. 
Bom.  815.. ••  •••  •••  •••  •••  «t«  •••    845 

8. 13, — Decision  in  previous  suit  binding  as  resjudieata  bet- 
ween the  co-defendants  if  the  matter  in  the  subsequent  suit  ao< 
tively  contested  at  previous  trial.  30.  Mad.  447....  «.«        »«,      48 

I 8.  IS, — Court   of  jurisdiction  competent— Bevenue  Court — 

Dismissal  of  suit  fcr  enforcement  of  acceptance  of  pata — ^No  bar  to 
a  suit  for  rent  on  the  basis  of  a  tender  of  proper  patta-Madras  Act- 
Bent  Becovery  Act.  S?.  9-10. 17,  M.  L.  J.  601.  ...  ,.,      98 

— flf.  15.  Expl.  //.— Suc3essive  purchase  of  the  same   land   at 

two  execution  sales — Suit  to  set  aside  one  such  sale— Purchaser's 
defence— Whether  his  bound  to  set  up  title  acquired  at  the  other  sale 

Ground  of  defence  which  "ought  to"  have  been  taken.  12.  C.W.N. 

292*    •••     •••     •••     •••     •••     •••     •••   9S 

*— — &  IS.  Expl  IL — Bes  Judicata-Matter  which  might  and  ought  (o 
have  been  made  a  ground  of  defence  in  a  former  suit.  A. W  N.  1907. 
275»4.  A.  L.  J.  G75  ...  ...  ...  ...  ,,,        9 

Ss.  Jf5-i5.— Causes    cf  aclaon— Wether  distinct.  (S.  A.  37  of 

1907);  Mir  Abas  Ali,  v.  MaryambiM.  ...  ...  ...  jy  4 

[11.    l^.Vio.aei)S8.i7,    25.— Jurisdiction  of    the   In- 

solvent  Court  outside  the  Bombay  Presidency— Perscm  in  possession 
of  insolvent's  property  can  be  directed  to  hand  it  over  to  the  official 
Assignee.  10.  Bom.  L.  B.  77.  ...  ...  ...  ,,^    118 

.».• 8.  iS— Besjudicltta- Matter  directly   and    substantially  in 

issw— Finally  decided— Claiming  under  the  same  tide — Same  par- 
ses— Suit  by  reversioners  against  widow  for  declaration   that  alie- 
nation by  her  in  favour  of  her  daughters  was  invalid— Daughters 
not  made  parties— DecisioQ  not   binding   on   daughters,    P.  L.  B. 
1907,  No.  76         •«•  •••  •••  •••  •••  ...  8 

ff  2d— Ddooan  Agri^tuiistsT  Belief  Act,  a  80— Suit  oo  a  j^'i^  ^ 


Digitized  by 


Googk 


Index.  15 


fiory  note— Inae  as  to  payment  by  instalmenta — Findiog  id 
gati?e  exeeatioQ  of  the  Deccan  Agrieolturist's  Belief  Act 
District— Application  for  inrtalments— Rea-jndicata,  82  Bom. 


614 


Ss.  13  ani  206— Execution  of  decree— Interpretation  of 
-Reference  to  judgment  and  award — Amendment  of  decree 
adieata— Jagir — Attachment   of— Objection— Penaions    Act 

of  1871)  S.  II— Jagir  income  is  exempt  from  attach- 
ader  S.  II  of  the  Pension  Act,  187J.   P.  L  B.  1907        ...  8 

[.  ISO— Jarisdiction  of  a  Conit  to  entertain  a  8nit»  6  A.L.J.88        98 

L  ^tf— 6  A.  L.  J.  88  =  1908,  A.  W.  N ,  P.  46 118 

.  ^ — Court  has  power  to  order  right  persons  to  be  snb- 
as  plainti£b  even  when  original  plaintiff  had  no  right  to 
dad.  419=2  M.  L.  J.  497       9,  67 

28^ Misjoinder  of  parties  and  causes  of  action — ^^In  res- 
he  same    matter"— Meaning  of— Practio,  81   Bom.  616...        10 

^-—Parties — Striking  off  of  dafendant  after  first  hearing 

II.  96       «••  •••  •••  •••  •••  •••      143 

3^ Kon-joinder  of  Parties— Opportunity    to  be  given  to 

l.Sind  L.  B.  90    ...  «••  •••  •••  •••      143 

36,  63 — ^Appearance  through  a  pleader  not  duly  instruc* 
eediogs  exparte,  1  Siad  L.  B.  116    ...  •••  ..,      144 

j^S Miajoinder  of  parties  and    causes    of   action— Mort- 

17   M.  li.  J.  515  •••  •••  •••  •••  •••        10 

53 Specific  Belief  Act,  S.  42— Amendment  of  plaint— 

y  suit — Plaintiff  omitting  to    pray  for  further  relief,  9 

15  •••  •••  •••  •••  •••  •••       144 

103,  3J1,  588  and  ^^7— Appeal  from  an  order  refusing 
3  the  order  dismissing  an    application    for  setting  aside 
default*  10  0.  0.  353        ...  ...  ...  ...      144 

rOS,  310  atyi  5S5— Appeal— Order  refusing  to  restcre  an 
under  S.  310  which  had  been  dismissed    for  default  of 

29  All.  696       ...  •••  •••  •••  •••        10 

108^  560  and  55^— Power  to  set  aside— Ex-parte  decree 

1  18  filed,  30  Mad.  535       ...  ..•  ...  ...        99 

f^ Written  statement  filed  l^te  by  one  day— Diccretion 

exerciMd—Bevision— Provincial  Small    Causes    Courts 
1    Sind  L  B.  131  ...  •..  ...  ...      I45 

^SB    139,  554— Documents  not  ncaotioned  in    list    filed 

^I>U«retioii  of  Court  in  txcltidiDg,  H  0.  W.  N,  812    ...      14  f 


Digitized  by 


Googk 


16  Index* 

-^ S.  i57— Scope  of— Sa  102,  158, 13  Bar.  L.  R.  333  ...        H 


-8.  i65— Holiday— Heating  fixed  with  the  coDseot  of  partiea 


—Failure  of  plaintiff  to  attend,  P.  L  R.  1907,  92        ...  ...        99 

^Ss,  20ff,  6^5— Judgment— Clerical  errors— Review  not    ne- 


Decessary,  9  P.  L.  R.  104    ...  ...  ...  ...  ...      1*5 

-5.  ^09  d.  (&)— Inatalment  decree  default  in  first  instalment 


— Amount  payable  at  once,  1  Sind  L.  R.  18    ...  ...  ...      '  45 

-S.  Sll—iimxe  proftts- Khamar  land— Interest,    12  0.  W 


N.  285    ••«  ...  •.•  ...  ...  ...  •••         •'" 

-Sa.  ^2S,  649— Courfr,  ceasing  to  have  territorial  jurisdiction 


subsequent  to  decree — EfiTect  of  on   execution    application  to  that 
Court,  2  M.  L  J.  460        ...  ...  ...  ...  ...        5^ 

-Sa.  M2,  «55— Transfer  o!  money— Decree— Execution    pre* 


ceedingby  transferee — Transfer  of  Property  Act,  Ss.  67,  99,  3  M, 

L.  T,  107  ...  ...  ...'  ...  ...  ...         ^^ 

-8,  SSiB  cl.  (6) — Decree  for  money — Assignment  in  writing- 


Transfer  to  one  of  the  judgment-debtors — Execution  proceedings  by 

the  traneferee — Contribution  suik,  10  Bom.  L.  R.  89      ...  ...      100 

-S.  M2— Sale  of  property  the    subject  ol  i  decree    right  to 


execute  the  decree,  4  A,  L.  J.  759  =«  A.  W.  N.  1907,  280  ...         11 

"Ss.  £38,  565— Application    by    transferee    decree-holder  to 


bring  in  legal  reprenentative — Whether  a  step    in  aid  of  exeeution 

—Limitation,  3  M.  L.T.  21...  ...  ...  57 

—— I— S.  ^44— No  bar— Suit,  by  purchaser  for   compensation    for 
trespass  by  decree-holder,  judgment- debtor  and  others,  17  M.L  J.543        11 
-S«.  34i,  ;?75— Personal    decree    against  Shebait— Execution 


against  debutter  property — Suit    to  declare  property— Debutter  if 
maintainable,  12  C.  W.  N.  308        ...  ...  ...  ...      146 

Ss.  Hi.  ^75— Decree— Personal  against   Shebait— Claim  lo 

aittached'  property  on  behalf  of  idol  if  may  be  tried  in    execution 
proceeding,  12  C.  W.  N.        ...  ...  ...  ...      140 

-5.  ^^4 — Decree  for  permanent  injunction — Lands  purchased 


from  decree  holder  by  another    pereon — Vendee    bringing  a  fre^h 

suit  fo»  injunction,  10  Bom.  L  R.  90...  ...  ...  ...      WjQ 

Sk  2.^— Joint  tort  feasors— Sale  of  a    paramba    in  execu- 


tion—Injury done  to  property  by  the  judgment-debtor  and  decree- 
holder  after  the  confirmation  of  sale — Suit  by  purchaser  for  damag- 
es—Maimtainability  of.  3  M.  L.  T.  971  ...  ...  ...      101 

-5.  Hi — Exccutionofdecree^Resolution— Fresh  Edit — Plaint 


treated  m  applioatioa  for  execiiUoa  of  decree^  9  P.  h.  R.  67      ...      146 

Digitized  by  LjOOQIC 


-itfif.  244 — Ezeeution  of  46cree — Forcbase   at  aao^on    tale  bgr 


-&.  S44f  5iS— No  bar— Delivwy  of  aymlwlical  poneasiont 


-J5.  S58 — ^Rigbt  of  euit— Judgment  creditor    receiving    pay- 


:P 


daoeee-hcddor — Suit  by  decree-holder  to  obtain  poaseaeion    qf    pro* 
pwrty  80  pnrobaaed,  A.  W.  N.  1E08, 12  ...  ...  ...        68 

-8b,  £44,  SIO  A — Appeal  lies  under  S.  244    againat  an  order 


rejecting  an  application  under  S.  310  A  by  a  kraoaferee  of  jpdg^i^t 
debtor  alter  Court— Sale,  30  Mad.  607  ..,  ...  ...        63 

^-ii    83.244  and  318 — Bight    to   sue    for   poas^qn — Anotipn 
pordiaaer,  3  A.  L.  J«  20      ...  ...  ...  •«•  ««^      146 

Ss.  244,  ^18. . .Judgment-debtor— Objector,  ^G.  L.  J.  7,48  ,  .V.      100 


Wrongdeliyery— Not  nullity— No  bar  to  aeparate   auiti  17    M.Jj. 

V.  0«f0  ...  ..•  •••  .«•  ««•  9««  B.0  XvA 

— -&.  26p,  646,  68SS,  555--Exeeution  of   decree— Prooee4^ 

agataat  mirety  bj  proceaa  of  execution,  P.  L.  &  1907     ...  ...      101 

-8.  i?57  4— Agreement  extiogniahing  the   (^cretal  4€bt— Y^^ 


lidity  of,  1  Sind  L.  R.  140    ...  ...  ...  ...  ...      147 

-S.  267  il— Contcact  Act  Sa.  2  d.  (g)  28  and   24— Mqrtgseo 


hood — Conaideration  maie  up  of  aeveral  itema— Peoretal  .4^t  of 
one  of  the  itema — Sanction  of  the  Court  not  obtained — Effect  op 
the  bond,  81  Bom.  652        .«•  ••.  *••  ».•  •••        12 

-8.  2£7(a>— Agrtemmt  of  aatiafaotion  of  jodgmei^   debtr- 


Contcact  Act^.a  2(d) and  27— .Interpritaliea  o£  filaaltute,  2^.W. 

n*  ^Vv   •••        •••        •••        •••        •••        •••        •••     -Xm 

-fif.  ^5^— Scope  of— If  it  appliea  to  mortgage  decrees-t-Qaesei 


18  'O.  W*  -Ma  so2  *••  •.«  #••  •••  •••  •••       Ivl 


ment  and  not  certifying  under  S.    258    of    the    Code   of  Civit 
Procedure  liable  in  damagea  though  he    was  not  executed  and 
received  the  decree  amount,  30.  Mad.  545     ...            •••            ...      101 
8  255— Scope  of,  SO  Mad.  537  ...  102 

.^- 8.  258 — ^Decree-holder  paid  out  of  Court — Satiaf action  not 

entered— Suit  by  judgment-debtor  to    recover  ^amount — Oauae  of 
action — ^Damages.  3  M.  I-,  T.  15        ...  .,.  ...  •        ...        58 

S.  2J8—*' Judgment-debtor*'— Meaning  of,  2  M.  L  T.  466...        60 

— S.  2-58— Scope  of— Not  confined   to    many  decreea,  8  P.  L. 


R.  1907,  No.  82     ...  ...  ...  ...  ...  ...         12 

^  255— Adjustment  not  certified— Plea  in  bar  of  .execution, 


jJL.  Xm  w*  •■•  •*•  ***  ***  **•  ^^ 

-58.  266,  617— Attachment— Sale — Country  Xiquor — CoUec- 


toT'e  peimiseion— Abkari  Act  (Bom  Apt  V  cf  1878)  S.  J6— Refer- 

^■j  Digitized  by  LjOOQ I 


e 


18  Index. 

ence  to  High  Oourt — Action  by  a  third  person    not  a   party  to 

the  suit,  10  Bom.  L.  R.  18  ...  ...  ...  ...  ...      102 

a.  ^65— Invalid  aitachmenfr,  P.  L.  R.  1907,  No.  79  ...        13 

-5.  ^83 — Suit  under  it — Stamp  on    the  plaint — Court  Fees 


Act  (VII  of  1870)  Sch.  II  art.  17,  clause  1,  10  Bom.  L.  R.  1      ...      102 

-&.  311, 312  and   588  (i^)— Execution    of  decree— Sale-^- 


Application  to  set  aside  sale  dismissed    for    default — Second  ap* 
plication  rejected — Order  passed  on  second  application  not  appeal- 
able^ 9  Pun.  L.  R.  62  ...  ...  ...  ...  ...      147 

-5«.  311, 312  and  5i^— Execution  of   decree— Sale  in  exe- 


outioQ — Objection    subsequently    taken    by  the  judgment-debtor 
that  the  property  sold  was  not   legally    saleable — Estopped,    29 
^^i*  oxz  ...  ...  ...  ...  ...  ...  «..         ^o 

a.  316 — Execution  of  decree — Sale  in  execution — ^Decree 


reversed  before  confirmation  of  sale,  29  All.  591  ...  ...        13 

-5. 3S5  A — Disqualification  to  alienate  is  personal,   3  Nag. 


JLi*  JK.   x7X  ...  #••  .••  ..-.  ...  ...  0<7 

-/S.  ^^1— Resistance  or  obstraction — ^Decree  for  -partition- 


Decree^^for  possession — Partition  Act,  S.  4,  7  01  X.  J.  98  ...      147 

-£fa.  331^  333 — Decree  for  delivery  of  posaeasion  of  immove- 


able property — Obstruction  to  delivery  by  third  party  in  good  faith 

—His  remedy,  11  C.  W.  N.  US        '   ..,        13 

8.  367^Soope  of,  13  Bur.  L.  R  321 18 

-8.  362 — Parties— Death  of  sole  appellant— All  representa- 


tives not  brought  upon  the  record  abatement  of  appeal,  A.  W.  N. 

1908,  41-5  All.  X.J.  62 147 

-5. 555— Death  of  sole  plaintiff— Claim  of  one  of  the  defen- 


dants to  eontinue  the  suit  as    plaintiff— Abatement  of  suit.  9  A. 

W.  N.  1908,  6      ...  69 

-5.  565— Suit  institution  of    in    a    Civil  Court— Death  of 


defendant  before  presentaMon  of  plaint — Court's  power  to  substi- 
tute hie  irepreeentativee — Jurisdiction.    3  M.  L.  T.  12   ...  ...        69 

-Seot  873 — Giving  up  one  of  the  reliefs  at  the    hearing   to 


avoid  misjoinder  of  causes  action — Effect  of.  1  Sind  L.  R.  29     ...       148 
'8*  376 — Incorporation    in    compromise — Decree    of    terms 


which  are  not  unlawful  though  outside  the  scop  of— Suit  cannot 

be  objected  to  in  execution.    30  Mad.  421        „.  ...  .^^        14 

-8  575— 'Lawful  agreement  or    compromise'  relates    to  the 


suit— Compromiae  in  a  suit  for  money  by  which  the  agreed  am- 
onnt  is  charged  on  property  is  lawfnl  and  relief  by  way  of  chanre 
•relates  to  the  suit.  80  Mad.  478       ...  *. 

Digitized  by  LjOOQIC 


60 


Index.  Id 


g&  S80,  410 — Pauper  plaintiff  if  can  be  required  to  furmsh  - 
•ecwity  for  Defendants— Oostg.    12  0.  W.  N.  163  .,.  ,„102 

-flL    S96 — Partition     suit — Preliminary — Decree— Escecution 


of  docrec — Proceedings  io  auit-^Liinitation — BoB-jadicata.    P.  L 

R 1907,  No.  86 -.      103 

'JSs.  407 ^  592 — Pauper  appeal — Applications  under  seon    592 


to  be  decided  under  tbe  rules  in  chapter  XXVI — No  leave  to  ap- 
peal in  forma  pauperis  when  at  date  of  suit    there    is    subsisting 
an  agreement  falling  under  section  407  (d).    30  Mad.  547         •••      103 
-iSf.  437— Suit  against  mutwallis — Suit  for   rent — Parties — 


minorg— Representation.  12  C.  W.  N.  160      ..•  ..•  ..^      108 

-^.  444 — Guardian  ad- litem — Duty  of  Court  as    reganls    ap- 


pointment of  a  guardian  ad-lite m«  29  All.  675  •••  •••        60 

-&  4S6  and  ^7— Minor  suit  brought  by    to    set    aside  a 


dinner  passed  against    him — Quardian  ad*litem — Appointment    of 
eonditions  necessary    for  ^Proper  representation  of    minor   in   a 
rait  to  be  done  with  great  care — Affidavit  that  the  guardian  has 
10  interest  adverse  to  the  minors^Oertifieated  guardian,  mortf^age 
eieented  by,  without  the  sanction  of  the  Court  not  void  ab  initio* 
100,  a  321         ...  ...  ...  .^  ...  tM        60 

-^.  4^7 — Quardian  adlitem — Appointment  of  married  women 


whose  husband  is  alive.  29  Ail  728=^4  A  L  J.  628 4,  104 

8.  603 — Receiver  when  to  be  appointed.  1  Sind.  L.  B.  121      148 


-8.  606 — Arbitration— Reference   made  orally,    but  reduced 


to  writing  by  the  Court— Irregularity.  A.  W.  N.    1907,  273      ..•        14 
-3.  508 — Arbitration  of  reference  not  fixing  a  period  within 


rhieh  the  award  i^i  to  be  made  appeal  A.  W.  N.  1908,  59        ...      148 
Sec.    5)82— Arbitration — Award — ^Decree     on  award  made 


without  allowing  time  to  file  objections — Appeal.  29  AIL  584  ..•  14 

Ss.  629,  5i?6— Private  arbitration— Award  made  a   rule  of 


Qmrt— AppeaL  A.  W.  N.  1908, 54...  ...  ...  ^..      148 

-5.  5)85, 5)8ff— Appeal,  right     of— Objection  to  award  given 


up— New  case  made  out.  1  Sind.  L.  R.  160  ...  ...  ...      149 

^,  655— Public  charitable  trust — Breaeh — Suit — Jurisdiction 


-» Court  in  which  soit  should  be  brought.  10    Bom.  L.  R.    87    •••       104 
^^  54^QTound  common  to    all  the    defendants— Decree 


against  all  defendants  may  be  reversed  on  appeal  by  one  against 
llba  whole  decree  when  such  decree  has  proceeded  on  a  ground 
eMUDon  to  all.  30  Mad.  470...  .••  ••«  ••«  ...        61 

-Ai  545,  &^—£xeoution  of  decree— Stay  of  execution— ^Ap« 


|eil-4Mt  of  immeveablf  property  in   taeotn^oA  ol^Dierie   for  . 

Digitized  by  LjOOQK 


2ft>  Index, 

i^oney— Appellate  Ootirl;^  power  of— Stay  eale — Practice.  31  Oal. 

*'\j09  «•«  ••«  •••  •••  •••  •••  •••         ox 

-8.  5^— Security    for     coets — Non-compliance    with    order 


for  seonrity — Order  rejecting  appeal — No  appeal  from  snch  order. 

A.  W.  N.  1908f,  53«6  A,  L.  J.  109 14« 

"8.  559— Appeal  dismicsed  in  default  at  ll-<30  ▲.  H.— Suffi- 


cient cauee  for  re-admission  of  an  appeal.  2    P.  W.  B.  413        ...        15 


-d.  669 — Security  for  costs — Delay — Appellant  appealing  in 


Digitized  by 


Google 


\ 


forma  pauperies.  17  M,  L.  J.  288     ...  •••  •••  •••      104 

'Sec  669. — ^Bespondent  getting  a  decree  against  a  co- respon- 


dent. 4«  A.  L.  J«  772.  •••  •••  •••  •«•  •«•      11!^ 

-9.  569— Bemahd  order,  validity  of— Appellant  not  allowed 


to  challenge  the*  validity  of  the  decision  on  whinb  remand    made. 

10  0.0,860  ...  ...  ...  .,.      ISO 

'8  66S—Oouxb   fee— Suit    foi^   partition—Bemand-^AppeaL 


£L»  W«  Pi.  I9vO|  4v«..  .  «..  •••  •«.  •.»  «•«        105 

-flfec.  55^,  5fl6— Couttact   made' on  behalf  of  a  minor— Joint 


Hindu  family— Beimandi  5  A.  L.  J.  14  ...  ^..  ...      150 

-i?eo,  56^— Powerii  of  Oommiesioner— 0,  P.    Code,  sec,   897, 


8d8^Bettand— Geuuiness  of  books. 

(Appeal  No.  11  of  190i8  from  order)...  ...  ...  ...        12 

— ^ — flf:  55if—Bemttnd— Appeal  from  order  of  remand    after  de- 

cision  of  thd  suit  in  accordance  therewith.  29  AIL  659...  *,.        6i 

"8.   5ffff—Bemand— Possession  suit    for— Lower   Appeltiate 


Court-^Power  of  a  remand.  34  Gale.  990        ...  ...  ...        62 

-iSf.  5ffff— Bemand— Betum  to  remand    to  be  made    by    the 
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their  absolute  estate  or  estate  for  life — Principales  of  constitution 
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;mmoral  contract — Right  to  sue,  10  Bom.  L  R  318        ...      266 
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t^nforosment  of  Act  III  of  1865 — Suit  for  injunction— Goart  fees 
— Several  agreements — One  injunction  sought,  1  Sind  L.  R.  I73i      151 
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filing  of  appeal  6  C.  L.  J.  662  ...  ...  ...  ...      153 

CkmH  of  Wards  Act,  (9  of  1879  Bengal  Sa.  1^  ^5,V9- -Communica- 
tion of  rent  in  kind  (Chowls)  into  rent  in  money  (nakdij  Court  of 
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'Clause   J— Mortgage— Sale— Prior  mortgages — No  relief— 
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'Will  Bayabhagor^^idow  when  merely  entitled    to  mainte- 


nance if  can  consent  validity  of  grant  to  Thakur,    maintenance — 
right  to  end  amount  if  can  be  .  limited  by  Will — Beeidence  restric- 
tion as   to  place  of — '*Just  cause"    for    disregarding  restriction — 
Concubines,  objection  to  living  in  the  same  house  with— Uninhabi- 
table house,  12  G  W.  N.  808  ...  ...  ...  ...      368 

Will — ^Intention  of  the  testator — Bules  of  coBstruction — Ab- 


solute; 1  Sind,  L.  B.  21.       ...  •••  ...  ...  ..^    869 

-TTiK- Will  of  Illiterate  person — Prcof  of  knowledge  of  con- 


tents of  will  purporting  to  bear  the  mark  of  illiterate   testator.  11 

O.  C/  20.. •  ...  ...  ...  ...  •••  ...    242 


-Tri!{— Construction    of— Feeding  and    paying— Brahmins  if 


valid  bequest^  12  0.  W.N.  1088 ...    580 

HoUday — Gazetted  holiday,  period  fixed  for  payment  expiring   on — 
Delay  due  to  official  oversight— Question  of    Compliance  with  the 
decree  tight  of  appeal— Power  of  Court  to    extend  period  of   pay- 
ment— Appeal  treated  as   revision— Civil  Procedure  Code  iSs.  214, 
244  and  622.  ...  ...  ...  ...  ...  ...    340 

HOUftf— Shops— Businese  done  in  residential  buildings,  8  P.  L;  B.       ' 
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-Search  by  Magistrate— Statutory —JuriBdiction— Indian  Arms 


Act  (XI  ot  1878)  Sec.  25— Arms  search  for— Qrounds  of  belief,  12 

G  W.  N.  973,,«        •••     •••     •••     •••     •••  605 

Hntiwnd  and  IFt/e— Jats.  3  P.  W.  R.  2G5 825 

^Implied  authority  bi  wife  to  pledge  hufiband's  credit    when 

tebutted.  30  Mad  548 ...  ..«  ...  ...    116 

•Guarantee  signed  by  a  wife  for  her  future  debts,  124  Lf.  T. 


*^B9  •••       •••       •••       •••       «.•       •••       •••  v'-^^J' 

-Pleading  credit,  52  S.  J.  478 (111)15 


Idol — Holding  i)roperty— Properties  dedicated  to    a  family  idol  may 
be  converted  into  similar  property  by  the  consensus  of  (he  family, 

Immoveable  property — Whether  s&ndiiig  timber  is,  7  C.  L.  J,152...      117 
Inan — Madras  Enfranchised  Inams  Act  (IV  of  1866) — Service   inam    • 

anfranehised  in  widow^s  name  under  Act  IV  of  1866  not  alienable 

by  widow  beyond  her  own  lifetime,  30  Mad.  434  ...  •••        23. 

Land — Sale  of  validity    of — Subsequent    enfrrnchisement — 

Effect  of— Transfer  of  Property  Act,  s.  43,  3  M.  L.  T.  243  ...      288 

Iiutma — BeRunption — Position  of  former  Inamdars,  4  M.  L.  T.    305      577 
Income  Tax  Act,  1866^  a  i4 — Compulsory  payment   of    income    tax 

by  one  party  in  respect  of  outstanding    due  to  another — Suit    to 

recover  the  same  from  other  party,  3  M.  L.  T.  114        ...  ...      117 

Incomplete    transaction — Failure    of  mortgagee   to  pay    mortgagor 

or  previoofl  incumbrance,  9  Pon.  L.  B.  152      ...  ...  ...      174 

Independent    a(lt;t0e— Opportunity — To    obtain    piomissory    note — 

Assignment  of;  12  C.  W.N.  1102      ...  ...  ...  ...      610 

Jflimtanee— (See  Hindu  Law). 

/ndioH  Arbitration  Act,  as  IS,  i^— Technical  misconduct— Remitting 
back,  1  SindL.  B.  116       ...  ...  ...  ...  ...      139 

Injwnelion — Ancient  Lighte — ^Injunction  to  restrain  defendant   from 
interfering  with  ancient  lights— Quia  timet  action  necessary — Ingre- 
dients for,  32  Bom.  146        ...  •••  ...  ...  ...      283 

Permanent — Blocking  up  of  a  Goverment  Channel  by  a  ryot* 
wari  tenant — Loss  of  supply  of  water    to  the  lands  of  another  te- 
naofc — Cause  of  action  against  ryat — Whether    damage    should    fce 
alleged  and  proved,  3  M.  L.  T.  273  ...  ...  ...  ...      325 

-Servant  engaging  in  the  same  trade  after  leaving  off  service, 


126L.T.  38  ...  ...  (111)118 

-^ ^Praetice,  (1907  S.  J.  825,  T.  B.  20       m.  ..•  ...  (Ill)  8 
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-J2^1ay—^:r^pa8s— Practice  as  to,  (S.  A.    193    of  1902),  Ra- 


ghavji  V.  ^bank.  Bhaktidafii  ...  ...  ...  ...  ...  (IV^ 

Insolvency  Aidr-Otdeir  pa^feclby  ohairtered  High  Courta— Effect  of— 
Decree.holder-Right  of- Where  debt  wrongly  eotered  in  the  schedule 
— *Order  of  discharge  pasa^  by  chartered.  High  CoartB,  operates 
throughonttha  whole  of  British  Mia,  10  O.  C.  305      ...  ...       78 

^-r<:JC/  afui.XII  Viol.  c.  21)  8.  5— Procedure -ijj|jadic§lipp  of 

iosolveMcy  applicf^a  forrr-By  Pfitition  er  by  a  ralei — Rule  o))^ti^iLe^ 

peranCDriam,  12  0.  W.  N.  538         283 

-(St.  Jl  und  12  Fhj,  c  40)  8.  .7— Insolirenqy— Westing  order 


^Offimal  assigifeer-Withdraipal  of  th^  petition  for  insolvQnoy— 
Right  otofficial  aseignee  to  mf^iotain  a  saiti  10  Bom.  L.  R,  ITS^.f  1^ 
/iiso2veni-r-Jadgmeat-debtoir- Attachment-Sale  of  his  share  iqaoo^str^ 
ptopert^^^Pattition  suit  by  purchaser  in  ezecntion  n^aintabiiitji; 
thereofir-Sec  7  of,tiie  Ip4il^%  Iqsolvency  Act,  171  and  12|  vie.  Cap 
2II9  V  1I«  iM  xL  Iqp..*  ...  ...  ...  •••  ...      opl 

ImiUverii  Act  (ItidMn  SU  II  and  IS  Vie.  C.  40)  S.  5— iDsolvent— 
Debtor's  Op^rt  at  Bombay — Jarigdiction  '  Befiide'*  A  person  resid- 
ing  at  shanghai  canoot  apply  for;  insolvency  to  the  Bombay  Court. 
10  Bom.  L.  B.  34  ...  •••  ...  ...  ...  ...      117 

r(/nrfian)  (Jl  arid  12.  Vic.  C.  21)  Sece.  27,  ^5— Jurisdiction 

of  the  Insolvent  Court  out  lide  the   Bombay  Presidency — Person  in 
possession  of  In8olventi^'  property  can  be  directed  to  hand  it  over  to 
the  o^cial  a^gnee.  32  Bom.  198  ...  ...  ...  ...      325 

'[4912,  Vic.  0.  21),  Sec  S7— CommiBPions  on  policies  of  iosu- 


racoe  aw.  assets— Salary— Emolument,  10  Bom.  L  R.  679  ...      439 

-Sec.  7 — Insolvent — Vesting  order — Official — Assignee— With- 


draw! of  petition  for  insolvency — Right  of  official  assignee  to  bring 
suit — Right  of  official  assignee  to  continue  suit  after  withdrawl    of 
petition.  32  Bom.  221  ...  ...  ...  ...  ...      430 

-S.  49— ^'Ma/*  cotstruction   of — Stay  > of   further  proceedings. 


after  tbe  filing  of  the  insolvents'  schedule,  10  Bom.  L.  R.  345        ...      ^89: 
-(«.  11  and  19  Vic.  0.  4S)  Ss.  7,  26— Ipsplvents'    property 


ftt  Shaogai— Order  vesting  the  property  in  the  ofiicial  assignee  at 
Bombay.  A  British  Subject  in   possession  can  be  ordered  to  deliver 
the  property  to  the  offleial    assignee — Commission    to  examine  wit- 
ness atShangai,  10  Bom.  L.  R.  9G5  «..  ...  ...      577 

Jnlurance— Insurable  interest — wife,  24  T,  R.  100  ...  ...  Ill  18 

Interest — Rite  fixed  by  oourl  in  suit  by  prior  mortgagee  not  binding 
in  a  subsequent'  suit  by-  puisne  mortgagee  to  redeem*  31  Mad.    268,      4^4 
•Fenal  rate— Fair  interest  to  be  aUowedi  1  Sind>   L.  B.  113.      163 
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Eathiawar  Chief  12  p.  c.  interest  by  V^ay  of  damages-^Com- 

ponnd,  15  K.  L.  R  14 ...  ...  872 

Legacy,  1908.  W.  N.  18 ...  ...  ...  HI  9 

-Payable  uoder  a*  contract— Creditor  dead  no  legal  rcprdsen* 


titive— Debtor's  liability  to  pay    interest — Cessation  of  liability.  4 

H.  Lk  T.  835.  ...  •••  ...  ...  ...  •••      577 

liUmgt  if  et-Binda  Law  on  interest  when  to  be  in^olred,  19M.L;J.245      370 

(S3  of  18S9) — Interest  not  claimable  where  bo  agreement  afid 

no  dema(tod  in  writing — Hindu  Law  not  applicable  in  cases  of  pay- 
mentol  interest,  31  Mad  250=:^4,  M.  L.T.  787.  s..  •..      482 

-{XXXII  of  18S9)—E\nAxi  Law  on  the  snbgeot  of  intetesJr- 


WllWto  Ito  invoked,  8  M.  L.  T.  278...  284 

-Phkintiffnot  a  Hindu — No    agreement  to  pay  interest — In- 


tmrt  when  allowed,  1  Sind  L.  K  119  ...  ...  •••      216 

IwMocatary — Judgment — Judgment  based  upon  an  assumptiqin  or  by* 

poHiesis  sabsequently  ascertained  to  be    erroneous.    Be-opemog  the 

portion  of  the  case  affected  by  the  error,  32  Bom.  482    ...  ...      644 

■ Interpleader — Sait  to  redeem  mortgage  agaiilst  two  parties 

diiming  mortgage  money— Appropriafe  relief,  10  Bom.  L.  B.;814...      297' 

/iwmrffena  and  Dengns  Act  -(V  of  1888)  Sec.  4(9)  and  ( 10  >— 
"Dtstriet"  and  "District  Court''  meanings  of  '*Di%triot  Court"  if  it 
includes  High  Court  in  its  original-^urisdietion — Sec  29,  (2X  3) 
and  (4i)  bars  certain  defences  to  an  action — Sees.  30  and  81  $pplica* 
tioD  for  a  rule  to  a  High  Court — Procedure — Intention  of  Legisla- 
tora.  12  C.  W.  N.  446 217 

Irregularity — Waiver  by  accused— Effect — Transfer  of  care — De  novo 
trial— Criminal  Procedure  Code  Sec.  350, 12  C.  W-  N.  140.         ...  XXII 

iiviMi— Framing  of — Exact  words  of  the  Legislature  relating  to  issues 
32  Bom.  356  ••.  ...  ...  ...  ...  «..      440 

Jhafm  Inotimbered  Eetatee  Act  (16  of  188SS)  8e.  8  and  iS<$— Mortgage 
—Unlawful  consideration— Contract  Act  S.  28 — Transfer  of  Pro- 
perty Aet— Section  48,  SO  All.  38al908,  A.  W.  N.  276 24,284 

Joint  JVimt2y— (See  Hindu  Law) 

JoifU  trial— Tb»tt  and  disposal  of  proceeds  14,  Bur.  L.  B.  88        ...       LV 

Judgment  of  the  Appelate  OSourf— What  is  should  contain — Judg^ 
meat  of  the  first  court,  whether  may  be  read  as  Bupplemebtiag 
judgment  of  the  appellate  Oouri— Joint  trial  of  several  adcused,  12 
C.  W.  N*  184.  ...  ..•  ...  ...  •••  ••.XVJII 

iwUeial  ofieers  Protection  Aet  X18  of  18SOy'Soofe  of  Whether  Se- 
eretary  of  St«te  proteeter,  3  P.  W.  B.  220      ...  ...  ...     ^26 
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-a  i— Judicial  Acts,  12  0.  W.  N.  974    ...  ...  •..      482 


JvHBdicti4m — SaccesBicii  to  foreigo  state — Tipperah  Raj — Saccession 
to — Aob  of  State-Declaratory  suit-CoatiDgent  right— Right  of  sait^ 
35  Oalo.  777  ..«  ...  ...  ...  ...  •••      632 

Power  of  Court  to  correct  its  own  mistake — Inherent  po« 
wer — Amendment  cf  fale  certificate — Sale  certificate  including  a 
property  not    sold-^avil  Procedure    Code.  S.  244,  12    0.  W.  N, 

xU^f*  ...  ...  ••.  •••  ...  ...  •••        %oO 

-Civil  Court  suit   to  eet  aside— Qovernment  order  itipoamg 


full  assessmcLt^  3  M.  L.  T.  104 ...  ...  •••      118 

-Claim  for  pre-emption  of  revenue  paying  land — Competenoj 


of  Court  to  entertain  it  with  regard  to  its  value  at  thirty  times 
the  Jama— Its  incompetency  to  decree  poeseesion  on  /payment  of  a 
sum  exceeding  its  pecuniary  jurisdiction — Return  of  plaint,  2  P.  W. 

JDv.  400.      ...  •••  ...  •••  •••  •••  .*•  iO 

-Reference  to  subordinate  Magistrate — Local  enquiry — Right 


of  superior  Magistrate,  3  M.  L  T.  402.  •.•  ...  ...  XOVIII 

-Question  of — When    enterfcainable  in  appeal— Civil    Court's 


Jurisdiction  when  ousted.  8  C.  L.  J,  116.         ..•  ...  ...      439 

-Ezeioise  of  by  Courts— Concurrent,  7    Cal.  L.   J.  499b>12 


U*  W.  £i»  udo         ...  ...  •••  ...  ...  •••       826 

-Declaratory  suib    by  objector    decreeholder    and  judgment 


debtor— Valuation  C.  P.  Code.  S.  283,  8  P.  W.  B.  259  ...  ,..      826 

-When  cuit  instituted    against    a    deceased    person— Courts 


have  no  jurisdiction  to  allow  the  plaint  to  be  amende  1  by  substitu* 
Ung  the  names  of  the  representatives  of  the  deceased,  31  Mad.  86      284 
-Preemption — Decree — Sum    payable    as     price     exceeding 


Court's  pecuniary  jurisdiction,  8  P.  W.  B.  328  ...  ...  ...      871 

-Small  Causes  Court — Plaintiff  giving  credit  for  a  sum  admit- 


tedly due  from  him  to  defendant  whether  amounts  to    relinquish* 
ment,  13  Bur.  L.  R.  367      ...  ...  ...  ...  ...      il7 

-Order  of  Magistrate  for  maintenance  under  S.  488    of    the 


Code  of  Criminal  Procedure  does  not  oust  the  jurisdiction  of  Civil 
Courts— No  injunction  to  restrain  proceedings  under  S.  488, 30  Mad. 

4Uv...         •«•  ...  ...  ...  «*»  «.«  «.^  24 

-Foreign  Court— Becoming  member  of  a  foreign  partnership. 


1907,  W.  N.  236;  124  L.  T.  84;  42  L.  J.  7287 fill)  3 

-Assistant  Juige— Probate  proceedings— Civil  Courts  Act,  a 


16— Act  1  of  1900,  8.  2  (F,  A.  168  of  1906},  Laxmi  v.  Aba,        ...(IV)IO 
Jurisdiction  of  Civil  and  Revenue  Cbwrta— Punjab   Tenancy    Act, 
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(XVI  of  1587),  Bbcs.  14, 17,  [3)  fa)— Land  lord  and  tenant,  9  P.  L, 

a3S6-3  P,  W.  R  212    ...  327 

Salt  for  declaring  moqaarari  Dari  rights  in  land  cognizable 
by  a  CivU  Conrt-Punjab  Tenancy  Act  XIV  of  1887,  sec.  77  :(3) 
(d).  3  P.  W.  R.  813  ...  ...  ...  ,,,  ...      371 

Jurisdiction  of  Civil  and  revenue  Courts — Punjab  Tenancy  Act, 
{XVI  of  1881)  8.  77  f  5)— Landlord  and  Tenant— Occupancy  tenant 
— Haq  Bua  (Door  tax] — Declaratory  sait  by  occupancy  tenant  de- 
nyiDg  liability,  9  Pun.  L.  R.  569      ...  678 

Jwriiiiciion — Question  of — When  entertainable  in  appeal — Civil 
Court's  jurisdiction  when  ousted,  8  0.  L.  J.  116  .•.  ...  *  439 

Ji^rif-Jadge's  opmion  on  evidence,  7  Oal.  L.  J.  246        .^.  ...       XI 

Trial  by — Misdirection — Culpable  homicide— Proper  charge 
in  case  of  culpable  homicide— Direction  aa  to  truth  of  plea  of  acou* 
Bed— Misrepresentation  as  to  the  effect  of  medical  evidence — Ezpres- 
non  of  opinion  by  Judge,  35  Calc.  531...  ...  ...  ...XCVIII 

Oharge  to  the  juiy — Misdirection — Culpable  homicide — Omis- 


Hon  to  ask  the  jury  to  consider  the  intention  or  knowledgo  of 
the  sconced — Omission  to  tell  the  jury  to  consider  Hhe  question  of 
aUU — Facts  expression  of  Session's  Judge's  opinion  on  firet  informa- 
tion—Omission to  place  before  the  jury — Indian  Penal  Code,  sees. 
3H  309, 148.  147, 12  C.  W.  N.  774  =  7  Calc.  L  J.   699 LXXIX 

Kathiawar— C.  P.  Code,  ss.  688  cl.  (24)  and  493— Appeal  against 
tefosal  to  grant  temporay  injunction,  17  E.  L.  R.  290     ...  ...      163 

C.  P.  Code,  ss.  26,  27,  82— Non-joinder  of  a  brother,  18    K. 

1h   O.  O     ...  ...  ...  ...  ...  «.•  •••         Oi2S 

Original  side  of  agent's  court,  18  K.  L.  R.  238 578 


-Partition — Non-jnrisdictional  estate    and  partition,  18  E.   L, 


i*.  •••  ...  ...  ...  ..•  ••••  •••  OiO 

-Penal  Code,  sees.  497^  498— Special  rules    passed   in  Malia 


state  in  1878  for  adultery  and  co-habitation  with    other's  wife,  17 

CL  Ij.  R.     ...  ...  ...  ...  ..»  •..  ...uAYllX 

Practice— Difimissal  of  appeal  for  the  fauU,  18  E,  L   R.  227      578 

Sanati  vero,  18  E.  L.  R.  238  ...  678 


-Test  to  determine  nature  of  mortgsge — Receipt  of  rents  17 


Li.  R.  25o...  ...  ...  •••  ...  ...  •••         *  ^ 

Bantwa  memons,  18  Eat.  L.  R.  196     ...  ...  •••      532 

-Execution  of  private  decree  passed  against  share  holders  in- 


debted to  Qovemment — Payment  of  guaranteed  loans,  17    Eat.    L. 

R.  379    ...  ...  ...  ...  ...  •••  —      827 
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Lambardar  and  co*8harer — Powers  of  lambardar  to  deal  with  co- 
parcenary lands— Lease  for  7  years,  A.  W.  N.  1908,  56  =  5  A.  L. 
J.  173  =  30  All.  163,  166,373 

Land  Acquiaiiion  Act,  (1  of  1834) — Apportionment — Landlord  and 
tenant — Bengal  Tenancy  Act^  s.  50 — Applicability  of — Presumption 
of  permanency  of  holding — Compensation  money,  85  Cal.  763     •••      535 

Objection — Reference — Party — Jurisdiction  of    Court  12.  C. 

»»  •    i^*    vOl  •••  •••  •••  •••  •••  •••  tIOO 

Compensation — Apportionment  of — Principal.  7.  C.  L.  J.  284      328 

— Declaration — Land  actually  acquired  nob  mentioned— Refer- 
ence to  CivilOourt,  8. 0.  L.  J.  89        ...  ...  ...  ...      873 

-Transfer  of  property  Ac*!,  sees.  88,  90— Decree  for  sale— Com- 


pensation money — Applicatif>n  for    execution  against  compensation 
money,  6  C.  L.  J.  745  ...  ...  ...  ...  ...      121 

-Acquisition  by  Govrenmdnt  of  a  part  of  mortgaged  property 


—mortgage  entitled  to  >^hole  Compensation — Transfer  of  property 

Act  IV  of  1882.  Sec   73,  2.  P.  W.  R.  403  74 

•S.  3   (a)    "Land"— Fishery— Rights  if  it  can  be   acquired— 


Incorporal  rights  not  land  second  acquisition — Pleading,  12  C/W. 

N.  569=7  0.  L.  J.  445 ...  285 

'S.  3  (a)— Fishery  Rights  "Land"  Jurisdiction,  35  Calc  526      378 


Sec,  9'SS5  {2) — Jurisdiction— Compensation  award,  12  0.  W. 

IN*  ZUo      ...  ...  ...  ...  ...  .,.  ...        X21 

Sa,  lit  ^^*  lii  ^5,  24 — Acquisition  of  land  for  public   ptirpo- 

see  by  the  Government — Principle  to  be  adopted  in  determining 
compensation — Proceeding  of  collection  upto  his  award  only  admi- 
nistrative market  value  defind— Collector's  award  when  final — In- 
competency of  the  person  interested  and  of  the  Civil  Court  to  con- 
test its  validi^'  on  the  ground  of  irregularity,  P.  W.  R.  498  ...  74 
'Seciion  11 — Jurisdiction    of    Court — Qovernknent   denying 


title  of  claimant^  P.  L  R  1907,  No.  87...        ...  ...  ...        75 

Stof.  18,  W,  Si — Reference  to  special  Judge — Scope  of  en- 


quiry— Parties   addition    of  after  reference — Contesting  award    on 
matters  outside  the  reference,  12  C.  W.  N.  90...  ...  ...        25 

-Sec,  18  (/) — Award — Application  for  reference  to  the  Civil 


Court — Collector's  order  refusing  judicial  order    High    Courts'  po- 
wer to  revise,  12  C.  W.  N.  241 ...  ...  .„      121 

"Sec.    33 — Compulsory     acquisition— Compensation — Market 


value  of  land --Passage  on  the  land— Dedication  to  the    publio^  10 
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—Admissibility  thereof— Admission  in   written  statement,   4    M. 

ii>  1*  xiXyk  ...  ...  ,««  ...  ...  ...        tfo9 


8%.  47, 50— Sale  of  property — Subject    to   an  unregistered 

mortgage — Notice  of  mortgage  served  after  execution  of  sale  deed 
bat  before  registration — Purchaser  whether  bound,  5  A,  L.  J.  607      590 
"8.    49 — Registration — Unregistered    lease — Possession    for 


more  than  twelve  years  under — Interest  of  a    permanent  tenant 
b;  adverse  'possession — Admissibility  of  lease  in  evidence  to  show 
nsiure  of  plaintiff's  possession,  3  M  L.  T  187...  ...  ...        85 

Unregistered  deed — Sale  of  the  property  hypothecated — 
Purchaser  having  notice  of  the  mortgage — Property  pre-empted 
bythe  defendant  whether  notice  to  pre-emptor,  5  All.  L.  J.  112  ...      176 

*^ Sec  50 — Mortgage — Sale  of  property  comprised    in  an  un- 

ngistered  mortgage— Liability    of  purchaser- Notice,  £0  AIL  238      500 

— — 8,  ff(?— Effect  of  certificate,  14  Bur.  U  R,  1 62    «.  ...      468 
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i^.  77— Jurigdiotion  of  OoTirtg— ManBiflTs  Court — Suit  under 


Bee,  77— Registration  Act— Will  disposing  of  property  of  the  value 
of  more  than  Rs.  2500— Court  Fees  Act,  Set.  I[  Art  I7(6;rl7  M. 

1j»    1.  o7o«««  •••  •••  •••  «••  •••  •••        X«v 

Begulation{XVnofl806)t  see.  8 — Mortgage  by  way  of  conditional 
sale — Condition  as-  to  payment  of  mortgage  money  by  instalments 
and  mortgage  operating  as  sale  in  defauh  of  payment-<»Stipuv 
lated  period;  9  P.  L.  R.  99 IY4 

BeguloAion  (VTIT  o/ jr*»7)— Hindu  widow  left  in  enjoyment  of  her 
'father-in-law's  property  by  acquiescenoe  or  by  permission  of  his 
daughters  for  over  20  years— Successors  of  such  widow — Adverse 
poiBsession  and  permission — Possession — Civil  Proeedure  Act, (XIV 
of  1882,  sec.  645 — Review  of  order  granting  heirship  of  certificate, 
If  K  L.  R.  261 105 

Beligiaus  endowment— Powevs  of  a  Hindu  testator  to  place  limita- 
tions— ^Bequest  followed  by  endowment,  5  AIL  L  J   256  •••      273 

■Manager  of  Mutt — Liability  for  debt  incurred  by  predecea* 
6or,  3  M.  L  T.  97  ...  ••.  Xl« 

— Kaltai — Purchase  of  land  in  the  name  of  idol— Deed  in  the 


custody  of  donor — No  reservation  of — Power  to  appoint  aatiager 

of  the  Kaltai.  18  Mad.  L.  J.  304        600 

Right  to  appoint  manager,  29  All.  663...            ...            ...  7 

Endowment  to  take  effect  after  a  life  estate,  30  All.  288  ...  529 


Beligioiia  Enduwment  Act  {XX  of  1863),  88.  H   and  ^(>— Appoint* 
meat  of  new  trustee — Civil  Procedure  Code,  s.  639,  A.  W.  N.  1908 

XV/X  ••.  ••.  ..•  ...  .•.  •••  .«.         Zvif 

Ss.  H  and  20 — Suit  claiming  superior  right  to  manage- 
ment of  endowment — Parties — Leave  to  institute  suit,  A.  W.  N. 
1907,  237 « 4  A.  K  J.  74 47 

-&•  H,  18.  0.  P.  Code  —a  539.  Suife  for    removal  of  duly 


conatituted— Manager— Bengal  R9gulationl9  of  15U,  9.P.  I*  R.  20.    183 
-Sec. — 14. 18,  Religions  institution — Manager — Appointment 


and  dismissal  of  jurisdiction  of  Civil  Court— Civil  Procedure  Code 
Section  539 — Sanction  of  Callector  when  necessary,  9    Pun.  L.  R. 

DfO  ...  .••  ...  ••«  •.«  •••  *•.        01/1/ 

-5.  li^ — Court  may,  by  decree — Direct  appointment  by  com- 


petent person  of  new  trustee  in  liow  of  t  se  one  removed  and 
order  the  trustee  removed  to  surrender  possession  to  the  trustee 
80  appointed  trustee  to  be  removed  when  he  keeps  no  proper  ac* 
eonnts  arid  makes  falae  claimSi,  81   Mai  211...  ....  ^..     50& 
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S.  H — Power  to  appoint  a  new  trantee— Oode  of  Oivil  Pro* 
•Bdnre,  sec.  539,  5  A.  L.  J.  191  .•.  ...  ...  •..      138 

MjwM  ftw^u^um— P.  L.  R.  1907,  No.  102 110 

WfMa  trmt — Appointment  of  successor  to  Sirfakir,  17  E.   L.  B. 
**        •••  •••  •••  ...  ...  ...  •••     xoo 

Debts — Loan  incurred  by  trustee — Personal  liability  of  trus- 

lK,17M.L.  J.  615  «,.  ...  ...  ...  ...     185 

JbuMi— Older  of  remand — ^After  ifc  is  carried  on — Maintainability 
•tSAlLLJ.  270  246 

— r- Refusal  of  Court  of  first  instance  to  examine  all  the  plain- 
tiS'B  witneeaes — ^Appeal  by  defendant— Decreed — Bemand,  A.  W. 
N.  1908, 140         ...  ...  397 

Eiaiiination  of  witness  on  commisgion,  32  Bom.  441       ...      543 

iwarriagig— Effect  of— On  guardianship,  4  Nag.  L.  B.  25  ...      215 

imi  Ad,  Oudh,  5, 1S6 — Special  contract,  meanidg  of— Tenant  of 
iuds  in  &  jaint  mahal  taking  a  mortgage  with  possession  of  a 
Bhire  therein — ^Liability  of  to  pay  rent  as  tenant  to  the  lambar* 
dir,  11  0.  a  76 ... 401 

8.  7 — Dispensation  of  pufcta  not    to  be  inferred  from  mere 

aceept&nce  of  muchUika,  18  Mad.  L.  J.  246    ...  ...  •••      385 

Se^udioata — Finding  of  Beyenue  Court  that  there  was  no  proper 
tioder  of  patta  is  not  resjudicala  in  a  Civil  suit  for  rent  for  the 
Mi,  ai  Mad.  62 289 

01  P.  Code,  Ss.  18,  43— Omission    to   set  up  a    ground  of 

ifince  in  previous  suit — Previous  suit  decided  on  preliminary 
poimd— No  res  judicata,  Abdulla  v.  Khanumji  fS.A.  509  of  1907;    IV  5 

■*-      Issue  decided  in  Lower  Court  and  not  dealt  with  in  appeal, 

lSindL.B.  ...  ...  •••  ...  ...      238 

■*■  Two  appellate  decrees  in  similar  terms — Appeal  from  one 
«f  ndi  decrees  only— Besjudicata,  29  All  730        ...  ...       133 

Suit  to  set  aside  a  decree  on  the     ground  of  fraud — Sale 

ijaettian  raifled  in  the  suit  already  decided  in  proceedings  under 

SecdoQ  108  of  the  Code   of  Civil    Procedure,  29  All  608  =  4  A. 

L  J.  608     «..        ...  •..  ...  ...  •••        48 

^  -In  rent  suits — Objection  to  terms  of  patta  not  taken  in 
ire?ioos  summary  suit — Cannot  be  taken  in  suits  for  subsequent 
jear,3Mad    498=3M.  LT.  17  ...  ...  ...        90 

^- SuitinBevenue  Court  to  enforce  acceptance  of  pattah  — Dis- 

idasal  of— Suit  in  Civil  Court  to  recover  rent  based  on  the  tender 

•f  pjttoh- If  a  bar,  3  M.  L.  T.  188  ...  ...  ...     185 

*— — ^Debatter  estate— Representation  in  suit  by  person    acting 
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UBder  the  aathoiity  of  shebiat — Bes-jurisdicata — ^Identity  of  eab* 
ject  matter  not  essential— Judgment  in  previous    suit — ^Admisei- 
bility— Evidence  Act,  See,  13, 12  a  W.  N.  739  ...  ...      402 

-Suit  for  posseesioQ  of  Revenue  paying   land — ^Icclnded    by 


mistake  in  ejectment — Decree  passed  by  a  revenue  Gourt-*  Punjab 
T^ancy  Act  XVI  of  1887,  S.  77,  3  P.  W.  R.  257      827 

Be-8aZ«— To  vendor,  9  P.  L.  R.  536      ...  ...  ...  ...      ^"l 

Restitution  of  conjugal  rights — Hindu — Husband  and  wife— CrueUy 
— Matrimonial  offence — Safety  of  wife  in  peril,  34  Oal.  971         ...        48 

Bemmption  by  Oovemment — Suit  for  possession — Village  Cbaoki- 
dari  Act  (Bengal  Ad  VI  of  1870)  S.  61— Specific  performance  of 
oi  Contract— Suit  for,  35  Cal.  346-7  0.  L,  J.  409        252 

Revenue  Sale  Law  (Act  XI  of  1859)  Ss.  27,  54— Title  of  purchaser, 
when  vests  title,  when  complete — Sale  certificate,  evidence  of  title 
— Purchaser  takes  subject  to  encumbrance — Power  of  proprietor  to 
deal  after  default— Mortgage  of  non-existent  property,  7  C.LJ.387.      403 

Etc.  4 — Bouses  and  tank    built   by    incumbrancer — Suit  to 
avoid  incumbrance — Assigne  from  purchaser — Right  of  suit — limi 

tation  Act,  art  121, 12  0.  W.  N.  1029  501 

-£f.  64 — Purchaser  of  Share — ^Right  to  recover  firom  person 


who  has  acquired  title  by  adveree — Previous   to    default,  12  C.  W. 

^.    O^o      •.•  ..•  ...  ...  ...  ...  *•.         Ovv 

Revenue  sale — Putchase*-Benami— Right  of   real  purchaser  to  con- 
test, 4  M.  L.  T.  316  690 

Arrears  of  revenue — Kist — Payment   after   last  day  of  one 
kiet  and  of  the  last  day  of  the  next  kist — Appropriation — ^Implica- 
tion from  amount  paid — Notice— Revenue   Sale    Law    (Act  XI  of 
1869)  Ss.  5,  13— Contract  Act  (IX  of  1872J  Ss.  59,  60,  350al636      463 
Reversioners — Agreement  to  divide  reversion  when    it  should  fall  in 
creates — No  vested  right  but  only  right  to  daim    specific  perform- 
ance, 30  Mad.  416=2  M.  T.  T.  443  ...  ...  ...  ...        71 

When  sale  by  limited    owner   for   purposes    binding  on  the 
reversion — Sale  not  to  be  set  aside  unless  purchase  money  refunded 
— Right  of  presumptive — Reversioner  to  set  aside  such  sale— Widow 
not  trustee  for  reversioners,  31  Mad.  158         ...  •••  ••.      436 

-Estoppel — Res  judicata — Compromise    by   father  of  ^rever- 


sioner— Son  bound  by  father^s  compromise,  P.  L.  &  1907»  120      ...      188 
-Suit  by— Widow — Alienation  party  for  binding  purposes,  not 


void — Setting  aside  —Terms,  18  M.  L.  J.  17    ..•  ...  •••      216 

•^ ^Reversioner's  suit  for  declaration — Limitation    suit    baned 


agaijast  all— No  fresh  cauea  of  action    on    the  birth  ;of  each  new 
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BMmbar— Estate  of— Danghter'a  sons  in  grandfather's  property,  8 

K  L.  T.  275        •••  •••  •••  •••  •••  •••      436 

Right  of  reversioDer  of   an    occnpancy    tenant  to  restrain  ' 
iSmation  of  occnpanoy    holdiog — Initial    onus    on    reversioner — 
Sifting  of  such  onus — Relevancy  of  proof  of    custom  ^to  rest^'a'n 
alination  of  proprietary  rigWs,  2  P.  W.  R.  3.51  ...  ...       Ill 

—       Reversionary  heirs,  Euib  by  to   set    aside  alienation    by  the 
widow.  8  M.  L.  T.  251       279 

Ueww— of  an  crder  granting  heirship  certificate,  17  K.  L.  B.  261  ...      1G6 

Jteniion— Criminal  case— -Judicial  proceeding — Punjab  Laws  Act  (IV 
rfl872jS.  45 — 7agrant  order  requiring  foreign  vagrants  to  leave 

-Watrict*  9  Pur.  L.  R.  109...  ...  XLIV 

Small  Cause  Courts  Act,  S.  25— Revision — Powers  of  High 
Court— Civil  Procedure  Code,  Ss.  108,  622— Setting  aside  ex  parte 
d«ciee-Condition  precedent,  5  A.  L.  J.  275  =  1908,  A.  W.  N.  141.      404 

Practice— laterference  of  High  Oouri,  12  C.  W.  N.  16        ...      49 

Duty  of  High  Court  inrevision— Omission  to  examine  the 
aecaeed,  4  L.  B.  R.  143- VII,  Orim.  L.  J.  R.  422        ...  LXXXIV 

Interference  in  revision — Order  technically  wrong  but  one 
vhak  the  applicant  himself  aesented  to,  13  Bur.  L.  R.  369 

Practice— Punjab  Chief  Court,  9  Punj.  L.  R.  448  ...  C 

Criminal  cases — Acquittal  on  facts— Discretion — Expunging 
findings  from  judgment — Sanction  to  prosecute — Approver — ^^ardon 

-Withdrawal  of ,  1  P.  L   R  507       ...  ...  C 

Practice,  3  Pun.  W.  R.  72       CV:Il 

Practice — Interference  though  there  be  other  remedy,  8  Cal, 

l^v.  Z40.«.  ...  ..•  ...  «••  ...  ...         t)'<u 

Riparian  ovmer — Irrin^atlon — Prescription — Custom  —  Vicinity — Li- 
mitation Act.  S.  26,  art.  47,  35  Cal.  851  546 

iwer— Public  navigable  river,  fishery  in  arm  of  the  river — Ceasing  to 
be  an  arm  of  a  flowing  river,  effect  of,  12  C.  W.  N.  559...  ...       404 

SdeofienanU  -Crop  for  default  of  landlord — Balance — Benefit    of 
Pweomption,  4  M.  L.  T.  65 484 

Ue— Fiaud — Setting  aside  of  sale — Respondent  in  England— Service 
^Practice  ...  ...  ...  ...  ...  ,,.      591 

Sale  under,  setting  aside  sale — Appropriation  cf  payments 
Vy  Collector— Contract  Act,  Ss.  59,  60,  12  C.  W.  N.  646       '       ...      403 

Sale  of  imnaoveable  property     purchased  by  decree-holder— 

Strii  to  obtain  possession  by  assignee    of  auction    purchaser—  Civil 
Pmeduie  Code,  S.    244— Practice— Full    Bench  reference— Bench 
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not  oonfitituted— Powers  and  dnties  of  a  division  Bench,  3M.Ii.T.283      274 
-Certificate — If  necessary  to  be  filed  in  suit  for  establishment 


of  title  by  auction  purchaser — Decree  against  landlord,  if  admissible 
in  eviilence  against  tenant^  7  C.  L.  J   884       •••  ...  •••      401 

^ale  certificate— No  possession  either  actual  or  symobolical,  4 


^»  J-*   !•  180           •••             •••             •••              •••              •••              •••  OAii 

Sanction— ?tndmg  Civil  appeal  18  K.  L.  R.  196            ...            ...  588 

Second    appeal — Delay    in    presentation — Appeal     dismissed — High 

Court's  power  to  extend  time  for  payment,  4  M.  L.  T.  341          ...  591 

Mixed  question  of  law  and  fact,  18  K.  L.  R  5    ...           ...  378 

New  point  of  Registration,  4  M.  L.  T.  79           ...            .••  496 

—— Finding  in  favour  of  existence  of  custom  based  upon  insuffi- 
cient evidence — ^Second  appeal — Practice,  80  All.  311      ...            ...  547 

Sentence — Date  of  commencement  of  sentence  of  imprisonment  ante* 
dating  sentence — Nominal  sentence — Detention  under  trial — Cus* 
t3dy,4  L.  B.  R.  652-7  Cr.  C.J.  453  ♦••         0 

Service  tenure — ^Digwar  of  Qhat  Tasra  in  Jheria — Police  duties — 
Qovemment  control — Rights  of  the  Zamindar — Right  sub  soil — 
Mokurari  lease  of  under  ground — Rights  granted  to  Digwar,  suit 
by  Zamindar  questioning    Qovemment    a  necessary    party,  12  C. 

W.  JN.    x«70  ...  •••  ...  •••  «••  •••  XOtI 

Shebait — Decree— Interpretation  oi  decree — Shebiat's  position,  35  Cal. 

0«fl  ...  ..•  ...  ••.       «  ...  ...  ...  OvX 

Trespass  by — Mesne  profits — Liability  of  idol  for — Shebaait's 
position— Representation  of  idol,  12  C.  W.  N.  550 » 7   C.  L.  J.  514      405 

Shebaitdhip — Hereditary,  alienation    of — Alienation    by    will  or  inter 

vivos,  35  Cal.  226...  ...  ...  ...  ...  ...      279 

SAtos— Succession,  A.  W.  N.  1908,  149...  ...  ...  ...      336 

Small  Cause  Courts  {Preaidenoy  Act  XV  of  1883),  S.  19  (k}— 
Suit  to  enforce  arrears  of  annuity — Suit  to  enforce  a  trust,  12 
Bom.  L.  R.  758    •••  ...  ...  ...  ...  ...      601 

S,  eP— Negotiable   Instrument    Act    S.  84  (2)— Question 

whether  cheque  was  pressnted  within  a  reasonable  tims  is  a   ques- 
tion of  fact  and  cannot  be  referred  to  ^he  High  Court  by  Presiden- 
cy Court  of  Small  Causes,  81  Mad.  364=s4  M  L.  T.  89...  497, 591 
.(Provincial),  Ss.  16.  32  (2;— Civil  Procedure  Code,  S.  646B. 


— Institution  of  a  suit  before  a  Munrif— Exercising  Small  Cause 
Court  powers  up  to  a  certain  value — ^Trial  by  his  successor  invested 
with  higher  powers,  12  C.  W.  N,  167  ...  •••  ...        91 

■  Ss,  17  and,  ^5— Application  to  set  aside  on  ex  parte   decree 
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^NeoesBity  of  depositing  amount  of  decree  or  (ijmag  Becurity— Re- 
woo,  A.  W,  N.  1908, 141  =  5  A.  L.  J.  295 405 

3.  es — Finding  not  according  to  S.  203— Civil  Procedure 
Code — Interference — Business  carried  on  by  co-pascener — Presump- 

fcD.  1  Sind  L  R.  118  186 

8.  26— Z  M.  L.  T.  239  ;.  .•.      239 

Art.  8— Jadge  of  the  Small  Causes,  meaning  of,  if  it  means 
aod  includes  Munsif  vind  othar  Judicial  officers  vested  ^ith  Small 
Owie  Court's  power,  7  Cal.  L.  J.  407  =  35  OaL  677      ...  406,  501 

oH.  18 — Claim  for  recovery  of  moveable  propeity  deposited 
with  another  for  safe  custody,  3  P.  W.  R.  121...  ...  ...      289 

WWorg— Taxation  of  bills -Practice,  12  0.  W.  N.  1103 547 

Specifie  performance  of  contract  to  sell  undivided  share  of 
joint  family  property,  3  N.  L.  R.  160  ...  ...  ...        21 

Specific  Belief  Act,  S.  5— Criminal  Procedure  Code,  S.  145 -- 
Possessory  suit— Effect  of  order  of  a  Criminal  Court — Revision,  30 
AJl.  331  ...  ...  ,„  ...  ...  ...  •••       591 

— — -&,  *ft57(6) — Specific  performance— Sale  of  immoveable 
property  by  registered  deed — Vendee  having  notice  of  a  previous 
igrtonent  to  sell  made  by  vendor  with  another  person — Compen- 
•tien  for  breach  of  agreement.  9  P.  L.  R.  297...  ...  ...      406 

— 8.  81,  d.  (a)— Suit  for  recovery  of  money  agreed  to  be    paid 

on  a  mortgage — Debt — Specific  performance  of  Contract  to  lend 
«»ey,ll  O.  a  217  454 

— &  il — Arbitration — Contract  containing    condition  as  to  re- 

hrring  disputes  to  arbitration,  8.  P.  L.  R.  1907,  70        ...  ...        49 

^5.  SI — Rectification  of  sale-deed  upon    which  plaintiff's  title 

WBiB,  1]  0.  C.  93...  406 

— — &  S6 — Property  transferred  under  illegal  award — Stifling  Cri- 
nunal  Proeetmtion-Right  to  recover  back — Particeps  criminis — Con- 
tnct  Act,  S.  28,  1  Sind  L.  R.  47        186 

'■'  8.  42 — Contract — Suit  for  money  lent — Payment  of  money, 

tte  sole  relief  prayed  for — Decree  for  possession  given  by  mun- 
siff  consequental  relief,  3  M.  L.  T.  309      ...  ...  ...      407 

■■*- 8.   42 — Declaration^suit — Possession    of  plaintiff— Proof— 

Costom — Succession — Daughter-Collaterals  in  the  seventh  degree- 
Onus  probandi — Chohan  Rajputs  of  Khar  wan  village — Jagadhri 
Wisil,  Amballa  District,  9  P.  L  R.  302  ...  ...  ...        407 

— ^ Sec.  4^ — Possession — Suit  for  declaration  of  title  — Applica- 

tioD  for  partition  in    Revenue  Court    objection — Land    Revenue 
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Act,  (Act  m  of  1901)  Sections  HI  233  (k),  5  A.  L.  J.'614        .•.      592 
-SL  4?— Proviso— One    Plaintiff  ont  of  poBBessition— Other 


p]aintiff*in  defnd ant's  right— Declaratory  suit-Second  suit  for  pos- 
session, 5  A.  L.JJ,  640  ...  •••  ••• 

-fif.  #— Partition— Objection    to  title— Declaratory  suit    in 


Civil  Court,  A  W.  N.  1908,  249  ...  ...  .^      598 

Stamp  Act— (  II  of  1899)  S.  2  CI  (15)  Undivided  brothers— Docu* 
ments  purporting  to  be  lists  of  properties — Each  document  signed 
by  the  brothers  excepting  the  one  retaining  it*— Each  document 
formed  the  title  of  the  brother  retaining  it  with  respect  to  his 
share— Instrument  of  partition  stamp,  32  Bom.  509  ..•  ...      542 

8.  36 — Fromissary  note  duly  stamped — Suit  on  'oral  agree- 
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Magistrate  investigating  a  claim  as  a  third  party  to  the  attachment 
of  the  property  of  an  absconding  offender,  8.  P.  W.  R.  81        ...    CXVI 
-&c».  4S9^  4?"^— Revision— Criminal  cases^Sanction  to  pro- 


secute— Powers  of  Chief  Court  when  order  of  prosecution  is  passed 

by  Revenue  Civil  Court,  9.  P.  L.  R.  317  ...  ...  LXVII 

-5«58  439,  il7 — Acquittal — Revision  on  facts  as  well  as  Iaw — 


High  Court  power  to  expunge  damaging  remarks  agaifisb  witneEses 
Apfoovers  prosecution  for  forgery  when  allowed,  3.  P.  W.  Rv  63    XCVI 

-S,  476— Nearest  Magistrt^te  of  the  first  class  Dir^^ctory — 


Trial  by  another  Magistrate  a  mere  irregularityp  1  Sind  L  B.  81    XC 
-S.  ^76— Order  for  prosecution— Penal  Code  Sec.  211-Falfie 


diarge,  laying  of  charge  laid  before  the  police  report  directing 
cfasfge  as  false — Judicial  enquiry,  order  directing — Procedure ,  7 
C  Jj.  J.  371  .«.  «•,  ••»  •••  «.•  ...IiXyi. 


-  — S.  476 — Prosecution  for  offence  committed  before  predeces- 
sor in  office— Practice,  35  Calc.  144  ...  ...  ...  ...LXVI 

-S.  475— Prosecution  Order  for — Indian  Penal  Code  Ss.  114, 


119, 193  and  210, — Cognizance  in  the  course  of  a  judicial  procee- 
ding— Jurisdiction — Judicial  proceedingB — Execii^on  proceedij^gs, 
36  Calc.  183  LXVI 

-S.  476*— Prosecution  for  giving  false  evidence    six    weeks 


after  the  alleged  commission  of  the  offence — ^Legality  thereof,  4  M. 

L  T.  26   9  CXVII 

S.  ^76 — Jujdsdiction  of  High  Court — Civil  Juriedction-Civil 

Procedure  Code  S.  622  Charter  Act  (24  and  25.  Vict.  C.  104)  S. 
15— Nature  of  High  Court's  revisienal  jurisdiction — ^Criminal  Pro- 
ceedings say  of  pending— Civil  appeal  stay  not  justifiable  when  it 
wotdd  defeat  ends  of  justice,  35  Cal.  909       ...  ...  OXVIIl 

-S.  4'^^ — Order  under  section  must  be  made  during  or  imme- 


L 


lately  after  the  conclusion  of  the  proceedings,  31  Mad.  140      ^^XCVII 
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S.  488^B,e8  judicata— Eflfect  of  previous    orJor,    18  Bur. 

L.  R.  2G0  CXVII 

S.  ^?5—«M ay —Discretion,  18  M.  Z.  J.  150-3  M.  I.T.269.IXVII 


-S.  -^55— Reason  for  refusing  to    live  with  husband,  14  Bur. 


L.  R.  240  OXVIII 

— — — S,  4^8 — Magistrate  has  a  discretionary  power  in  granting 
n}a-iitenaDe3 — Refusal  to  grant  when  guilty  of  aiultery  with  one 
of  lower  cast,  not  a  wrong  exercise  of  such  discretion,  3lMad.l85.XCVII 

^— ~ — ^S.  498 — Bail  in    non-bailable    offences— Discretion— Exer. 

c:s:d  by  the  Judge,  5.  A.  L.  J.  419  ..,  .•.  ...       XO 

8  498 — Bail — Discretion  of  Sessions  Judge  in  admitting  to 

bail  a  person  charged  with  noo-bailable  offence,  A.W.N.  1908, 195.  XOVII 
-5. 6^6 — Apprehension  that  fiir  and  impartial    trial  cannot 


be  had— Local  inquiry  aocompanied    by    a  partisan    of  the  com- 
plamant— Transfer,  12  C.  W.  N,  748...  ...  ...  ...     XOI 

-88.  626,  i^— Transfer  of  case  under  S.  145,  Criminal  Pro- 


cedure  Code— "Criminal  case.**  11  0.  0.  61 LXXIX 

-S.  5?5— Transfer  of  case  by  District  Magistrate — Oase  re- 


manded by  Sufsions  Judge — Notice  to  accused   person,  8  Gal.    L. 

tl •  «41        ••«  #••  ..«  ,,,  •«.  ••.  ...  v^A.li^ 


-5.  ^tf?— Reference  to  superior  Magistrate— Power  of   Ma- 


gistrate ander  see.  880 — Oriminal    Procedure   Code — ^Disposal    of 

case,  4  L.  B.  R.  160-7  Cr.  L.  J.  449  XOI 

a  5ff»— Penal  Code,  sec.  420.  3  P.  W,  R.  62 XOVH 


Damages — Questions  incriminating  plaintiffs — Privilege,  4  M.  L.   T. 

222  •••  ...  •••  «.«  .*«  «•«  ...        505 

Decree — Sale — Execution — Right  of  purchaser  —Estoppel  by  conduct 
—Mortgage,  4  M.  L.  T.  330 5C6 

Defamation — Want  of  justification — Effect  of— Defamaticn  of  a 
clasfr— Rights  of  individuals  of  the  class,  12  C.  W  N.  41: 0  ...      270 

Easement — Release — Non-user — Extinguishment — Transfer — Domi- 
nant and  servient  owner — Alienation — Civil  Procedure  Code,  f  e?. 
276,  85  Cal  889  ...  ...  ...  ..•  ...  ...      5t'6 

^jecfmcwi— Suit  in — Plaintiffs  entitled  two-thirdg  of  the  property-^ 

No  claim  for  partition,  4  M.  L.  T.  215  ...  ...  ...      £67 

Estoppel — NoQ'transferable  mortgage  of  landlord's  purchaser  in  exe* 
cution  of  money  desree  if  can  question  the  transferability — ^Es- 
toppel-Evidence Act,  see.  115  if  exhaustive — Transferability  ques- 
tion of,  8  C.  L  J.  24         ...  ...  ...  ...  ...      393 

Ezidenci — Admissibility — Statement  made  by  a  witness  to  a  Polioe 

Infp^clor  or  to  an  investing  Magistrate    who  is  not  committing 

Magistrate  though  in  the  presence    of  the  accused  not    admissi- 
ble as  evidence,  31  Mad-3  M.  L.  T.  270 LXVIII 
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Ifidence  Aot — 8.  S5,  ^ff— Admission  before  Polios— Information 
given  by  let  accused  upon  which  2nd  accused  was  qaeetioned— 
Stolan  property  recovered,  2  Or.  L.  Rep).  62  ...  ...  ...    LIV 

S.  4S — Experts — Lunary — Value    of  report — Optinion,  10 
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-iS.  91 — Promissory  Note — Loss   of  proof   of  contents,  5  A. 


L  J.  162  •«•  ...  ...  ,«•  ••.  ...      211 

S.  91 — Oral  evidence  to  prove  consideration,  13  Bar.  L.  B. 
•*  •  •••  ««^  ...  •».  .•«  ...  ..«        *" 

S.  91^  96,  97 — Where    sale    deed    gives    wrong    survey 

numbers  to  the   lands  sold  evidence    is  admissible  to    show  the 

real  lands  intended  to  be  sold,  30  Mad.  897  ...  ...  •••        19 

S.  91,  92 — ^Terms  of  the  contractor' — Question  as  to  the 
parties  contracting*  Oral  evidence — Admissibility-Proof  that  obli* 
gor  signed  as  member  of  the  firm,  17  M.  L.  J.  1        ...  ••.      156 

-S.  92 — Admitting  oral  evidence  against  law— Revision-^C. 


P.  Code  S.  622, 114  Bur.  L.  R.  68 818 

S.  52— Formality  of  document  14   Bur.    L.  R.  231  •..      627 

8  9ft — Oral  Evidence — Out  and  out  eale — ^Frand,   Qovind 


▼.  Tejnji.  (  a  A.  30  of  1 907)  IV  11 

— S.  115 — Nontransferable      occupancy   jote — Presumption 


of  transferability  without    consent  of  landlord    from  purchase  by 

him,  35  Calc.  904...  ...  ...  ...  ...  ...      66T 

-S.  115 — Estoppel — Adoption — Suit  by  adoptive  mother  to 


set  aside  an  adoption  made  by  her,  A.  W.  N*  1908  251  ...      668 

— S«,  115  and  156 — Estoppel — Zandlord  and  tenant — ^Tenant 


estopped  from  denying  title  of  landlord.  P.  L  R.  1907,  No.  96...      112 
Ss.  12^  162— Inoome  Tax  Acts  sees.  14,  26  and    33— Sta^ 


tements  made  to  Income  Tax — Oolleetor — Admissibility    in    evi- 
dence—Righfi  of  the  Court  to  inspect,  4  M.  L  T.  817...  ...      628 

Ffxiud — Rights  of  an  attaching    creditor — Apparent  sale    to   third 
party  of  property  not  really  bringing  to    the  jadgment«dabtors— > 
Claim  by  apparent  purchaser  recognised  in  suit— Suit  by  purcha- 
ser for  possession,  4  M.  L.  T.  881    ...  ...  ...  ...      668 
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Pan  I. 

WGEOT  OF  RECENT  INDIAN  OASES  (CIVIIA 

Actio  of  1841— Property  Protection— ifindu  Law-^Mitakihaflra 
-Strmorehip — Inheritance — Succession-^'Diatrict  Judge,  jurisdiction  of 
-IrnguiafrUy — High  Court-- revinonal  i^owera  of.  A  Hindu  governed  by 
ie  Mitakshara  Law  died  leaving  him  surviving  a  widow,  a  daughter  by  a 
}nfioQB  wife,  and  two  brotliers.  On  his  death  the  brothers  applied  under 
Att  UX  of  1871  to  the  District  Judge  for  the  delivery  of  possession  of 
ie  riaeeasad  8  property  oo  the  ground  that  it  formed  part  of  the  property  in 
^  joint  names  of  their  deceased  brother  and  themselves.  The  District 
Mge  granted  their  application.  The  widow  contested  this  claim  and  now 
^ifid  to  the  High  Court  to  have  the  order  of  the  District  Judg^  set 
«fa  '.—Bddy  that  on  the  dcith  of  a  member  of  a  Hindu  family  governed 
if  Milaksbara,  there  is  only  an  accession  to  his  property  by  the  other  mem* 
bs  by  survivorship,  and  no  succession  by  inheritance ;  and  that  the  provi^ 
te  of  Act  XIX  of  1841  had  no  application  to  the  present  case  ;  and  the 
M^rict  Judge  should  not  have  taken  any  action  under  this  Act  but  have 
«ftthe  parties  to  seek  their  remedy  by  a  proper  suit  for  establishment  of 
tiMir  title.  Jusoda  Koonrvar  v,  Gouree  ByjnaUi  Per^had,  6  W.  R.  (Mis.) 
S3,  Wbwed.  Hdd,  further  that  the  District  Judge  acted  in  the  present  case 
i^VPosing  him  to  have  jurisdiction  to  hear  the  application^  illegally  and 
material  irregularity ;  and  that  the  petitioner  was  prejudiced  thereby. 
>  ftlao,  that  the  High  Court  had  full  jurisdiction  in  revision  to  set  aside 
1^  order  o!  the  District  Judge.  Fulchand  v.  Kismesh  Koer.  4  C.  W.  N. 
CCXVT,  and  Abdul  Rahiman  v  Kutti  Ahmed,  10  Mad.  68,   referred 

Breit^  cfc  Cox  J.  J. 

S<AoKQtr  V.  Qopal  Sahu,  34  Cal  929. 

Agn  Tenancy  Act  (II  of  1901,  local)  S.   92.—Sait  for  exclusive 
^o/  an  occupancy  holding— U.  P.  Land  Revenue  Act  {III  of  1901 
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Local)  S.  44  Revemie^Court  refusing  to  correct  an  entry — Jurisdiction  of 
Civil  Court.  Where  a  suit  is  brought  by  the  plaintiff  for  exclusive  possession 
of  au  occupancy  holding  on  the  ground  that  the  defendant  is  a  trespasser,  it 
cannot  be  regarded  as  a  suit  for  division  of  an  agricultural  holding,  and  S. 
32  of  the  Agra  Act  does  not  bar  it.  Achhey  Lai  v.  Jarhki  Prasad,  190$,  26 
A.  W.  N.  274,  distinguished. 

The  decision  of  the  Revenue  Court  refusing  to  correct  an  entry  in  the 
revenue  register  as  to  the  name  of  a  tenant  cannot  preclude  the  plaintiff  from 
maintaming  a  suit  in  the  Civil  Court.  S.  44  of  the  Agra  and  Oudh  Land 
Revenue  Act  refers  to  registers  A.  D.  and  not  to  register  K     Bannerji  J. 

Ajodhya  Singh  v.  Ram  Dyal,  4  All.  L  J.  769. 


8$.  177,  199,  200-— Question  of  proprietary  tiUe— Appeal^ 
CivU  and  Revenue  Courts— Jurisdictiork  When  a  Revenue  Court  under 
the  powers  conferred  on  it  by  S.  199  of  the  Agra  Tenancy  Act,  1901,  decides 
a  question  of  proprietary  title  it  becomes  for  the  moment  a  Civil  Court ;  an 
appeal  lies  at  the  instance  of  either  party  to  the  Disbrict  Judge,  and  if  such 
an  appeal  is  wrongly  preferred  to  and  decided  by  a  Commissioner,  such 
decision  will  have  no  effect  in  preventing  the  Revenue  Court's  decree  from 
becoming  final  Knox  &  ^charde  J.  J. 

Oenda  v.  Sukh  Nath  Rai,  A.  W.  N.,  1907,  271. 


■  ■  Ss.  198  (^)  and  8^— Suit  for  rent-Set  off—Hdd  that  in 
a  suit  for  rent  brought  under  section  34  of  the  Agra  Tenancy  Act,  1901, 
it  was  not  competent  to  the  defendant  tp  plead  as  a  setoff  the  payment  by 
him  as  lambardar  of  Qovemment  revenue  for  land  comprising  that  in  respect 
of  which  rent  was  claimed.  Bannerji  J. 

Ram  Chandar  v,  Mona,  A.  W.  N.,  1907,  269, 


&  IW^SuUfor  ^edment  in  Revenue  Court— Omission  on 
part  of  defendant  to  plead  tiUe  himsdf—'ReQ  judicata.]  In  a  suit  for  eject- 
ment under  Act  No.  II  of  1901  the  defendant  did  not  plead  theur  own  title 
a  subsequent  suit  brought  in  a  Civil  Court  by  the  then  defendants  for  pro- 
prietary possession  of  the  same  plot  was  barred  by  the  principle  of  res-judi- 
oata^  Origin  J. 

Bihari  v.  Sheobalak  29  AIL  601 

Appeal  C.  P.  Code,  S&  473(c)  688  (28)— Decree— Order— Tnter- 
pleader  suit.  An  adjudication  upon  the  claims  of  defendants  in  an  inter- 
pleader  suit  is  a  decree  and  appealable  as  such  under  section  540  of  the  Code 
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rf  CMl  Prooadure  and  not  under  eection  588  of  the  Code.      Bai/merji  J. 
Maharaj  Singh  v.  Chittar  Mai,  A.  W.  N ,  1907,  270.=4:A.  L  J.  683., 


VcUucUion  of  suit'-Forum    of     Appeal, — Bengal     N. 
f.  P.  and  Assam  CivU  Courts  Act  (XII  of  18S7}s.  SI— Suit  for  recovery 
tfhmd  and  mesne  profits — Interest  on  mesne  profits^Oourt-fess  Act   (VII 
9f  1870)8.  11.    Hdd  by  Rampini  A.  C.  J.  BreU,  Mitra  atidWoodroffee,  /. 
/,  thftl  when  in  a  suifc  for  possession  of  land  and  mesne  profits,  which  was 
ffigioally.  valued  at  a  sam  below  Rs.  5,000,  and  which  was  instituted  in  the 
Ocmrt  of  Subordinate  Judge,  but  in  which  the  the    whole  amount    actually 
found  due,  inclusive  of  mesDC  profits  payable  by  .the  defendant  to  the  plaintifl^ 
was  over  Ba  5,000,  an  appeal  would  lie  to  the  High  Coart  and    not  to    the 
Distrot  Court.     When  a  plaintiff  fixes  a  certain  sum  as  the  amount    of    his 
eUm  only  approximately  or  tentatively,  and  prays  that  the  amount    may    be 
an^tained  in  the  suiti  the  amount  found  by  the  Court  to  be    due  to    him 
BQst  be  generally  be  regarded  as  the  value  of  the  original  suit  for  the  pur* 
po»  of  determining  the  forum  of  appeal.     Qnlah  Khan    v.  Ahdvl    Wahab 
Khan  31  Cal.  365  approve!    Held  also,  that  interest  pendente  lite  on  the 
■MM  profits  should  not  be  taken  into  account  in  estimating  the    value  of 
B»  original  suit.     Held  by  Mookerji  J.  that  the  rule    formulated  in    Qtdab 
Kian  v.  Abdul  Wahib  KluinSl  Cal.  365  was  too  wide  aud  required  to    be 
qualified;  that  where  a  plaintiff  was  permitted  by  section  50  of  the    Code    of 
GtH  Pfooedure  to  pat  upon  the  relief  claimed  by  him  any    approximate    or 
tntative  value,  and  the  Court  determin  3d  the  amount    which    the    plaintifi 
lu  mtitled  to  recover,  such  amount,  if  accepted  by  the  plaintiff  as  the  value 
tf  the  relief  claimed  by  him,  determined  the    value  of    the  sait  and  conse* 
qwntly,  the  forum  of  appeal,  under  section  21  of  Act  XII  of  1887. 

IjjatuUa  Bkuyan  v.  Chandra  Mohan  Bane'fjee.  S4  Calc.  954. 

Attaobment,  Effect  ot— Creates  legal  rights  though  it  creates  no 
Aarge  hamng  priority  over  other  creditors — Action  maintainable  for  wH- 
fid  infraction  of  such  right,  without  jurisdic'ion^An  attaching  creditor 
fces  not  acquire  any  charge  on  the  attached  property  which  would  give  him 
^ori^  over  other  creditors  claiming  ratable  distribution  or  ^jover  the  gene^ 
nl  body  of  creditors  proving  in  an  insolvency  of  the  judgment-debtor.  Ha 
hmtvet  requhres  a  right  to  have  the  property  kept  in  custodia  iegis  for  the 
■tirffiction  of  his  debt  An  internal  interference,  without  sufficient  justifica- 
fiai,  with  soeh  right  is  an  ac4onable  wrong  for  which  an  action  will  lia 
tnAriek  Peacock  v.  Madan  Qopal  distinguished.  Kre»hnaswami  Muda- 
Uar  w,  O^iot  Assignee  of  Sfadras  26  Mad.,  673  distinguished.     Where  prp- 
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perty  attached  in  execution  is  removed  by  one  \?ho  is  not  a  party  to  the 
suit,  the  decree- holder  must  enforce  his  claim  by  a  separate  suit  and  not  in 
execution.  Mirza  Mahomed  Aga  AH  Khan  u  The  Widow  of  Balmakfimd, 
CL  R.  3  LA.,  241  distinguished.  Benson  dk  Wailis  J.  J. 

Sankaralinga  Reddi  v.  Kandasami  I'evanSO  Mad.,  413  =  2  M.L.T.385. 

Baluch  Mahomedans— Muhamadan  L%w— Evidence  to  prove  cus* 
torn  at  variance  with  it  inadmissible — Bengal  N.  W.  P.  and  Assam  Civil 
Cowrts  Act  {XII  of  1887)  S.  37 -^Baluchi  Mukammadans  governed  by 
Muhamadan  law  in  regard  to  succession — Daughters  entitled  to  inherU-— 
Relinquishment  In  regard  to  succession  among  Baluchi  Muhamadans,  held^ 
that  under  S.  37  of  the  Bengal  Civil  Courts  Act  12  of  1887,  the  parties 
mu8t;be  governed  by  the  Muhammadan  law.  Hence  evidence  to  prove  a  custom 
in  a  family  excluding  daughters  from  inheritance — such  custom  being  at 
variance  with  the  ordinary  law — was  inadmissible  and  was  rightly  rejected. 
^ammya  v,  Diwan,  23  All.  20  followed. 

There  is  as  much  authority  in  the  Koran  for  the  daughters  of  a  Muha* 
madau  taking  shares  in  their  father's  osteite  as  there  is  in  the  case  ;of  sons. 
A  deed  of  abandonment  executed  in  reliance  upon  the  generosity  of  the  party 
benefited  was  held  to  be  without  consideration.  Staidey  C,  J.  &  Burkitt  J* 
Ismxiil  Khan  v.  Imtiaz,  4  A.  L.  J.  792. 

Benamidar— iSiti^  for  sale  on  a  mortgage^ Decree  giving  benamidar 
a  right  to  redeem --Right  to  redeem  not  availed  of— Subsequent  suit  for  re- 
demption by  alleged  beneficial  owner  barred.  A  decree  for  sale  on  a  mort- 
gage was  passed  giving  a  right  of  redemption  to  a  puisne  mortgagee.  The 
puisne  mortgagee  did  not  redeem  and  the  decree  became  absoluta  Held  that 
no  subsequent  &uit  for  redemption  would  lie  by  a  person  alleging  thtit  he 
was  the  real  puisne  mortgagee  and  that  the  person  whose  oame  appeared  in 
the  decree  as  puisne  mortgagee  was  merely  a  benamidar.  Aihnan  J. 

Kaniz  Fatimxi  v.  Wali^ullah,  A.  W.  N  ,  1907,  272=4  A.  L.  J.  684 

Bengal  Tenancy  Act,  S.  106— Sui^  between  rival  proprietors-- 
Scope  of  suit— Question  of  possessing  or  title— Limitation  Act  S.  ^;P— 
SubstUuiion  of  eocecwtor  in  place  of  supposed '  legal  represeniaJkive — 
if^&w  defendant  In  a  suit  under  S.  106  of  the  Bengal  Tenancy  Act,  certain 
lands  were  alleged  to  have  been  erroneously  recorded  as  part  of  mouzah  P. 
and  it  was  prayed  that  the  record-of-rights  be  amended  and  disputed  lands 
entered  as  part  of  plaintiflFs  own  mouzah  R.  from  the  record  of  which  the 
same  had  been  omitted,    The  suit  was  instituted  more  than  two  months  after 
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tke  fioal  pablicotion  of  ibe  record--of-right8  for  monzah  R.  bat   witiim  two 
notlis  of  the  final  pablication  of  the  reoord-of-rigbts  for  mouzah  P. 

Beld  that  the  suit  was  not  time-barred.  In  such  a  suit  the  Bevenne 
Qieer,  and  in  case  the  suit  is  transferred  to  the  Civil  Goort,  the  Civil 
Cboi  is  oonfined  to  the  question  of  possession  and  cannot  be  asked  to  adjudi- 
ote  upon  the  title  of  rival  proprietors.  The  suit  was  originally  institnted 
agUBflt  the  person  whose  name  was  entered  in  the  record-of-rights.  Bat  it 
ippetred  that  this  person  was  the  widow  of  the  deceased  proprietor  and  her 
Dame  was  entered  as  representing  the  estate  of  her  deceased  husband. 

Hdd,  that  the  executors  to  the  estate  of  the  deceased  proprietor  who 
tm  sabfitituted  as  def endnnte  were  not  new  defendants  within  Seetton  22, 
Luutation  Aet  Wooehrofe  &  Cox  J.  J. 

MchwtU  Padmalai  v  Lukmi  Rani,  12  C.  W.  N.  8. 

Ss.  169, 193— J^WAor  rw<— Fialkar  rent  is  rent    wittiin    tke 

wmmg  of  the  Bengal  Tenancy  Act  and  sec.  153  is  applicable  to  a    suit  for 
BttJfery  of  such  rent.  Mookerji  J. 

Kanai  Mahaldar  v.  Madhu,  Sudan  6  C.  L  J.  669 


Ss.  166,  l&f — Occupancy- holding — Mortgage — Incumbrance 
wiwLment  of  fraud — Where  an  occupanoy-holdiug  which  •had  been  mt>rt* 
gi^  by  the  rayat  of  the. holding  was  purchased  by  a  person  in  execution 
ofa  decree  for  money  obtained  by  him,  and  the  purchaser  re-purchased  it 
n  execution  of  a  rent  decree  against  the  old  tenant  hr  arrears  which  had 
OKved  previous  to  his  first  purchase  and  annuled  by  a  notice  under  sec  167 
ie  mortgage  of  which  he  was  aware  at  the  time  of  bis  re-purchase. 

Hdd  that  the  purchaser  did  not  commit  any  fraud  in  re-purchasing  the 
piopttty  and  was  entitled  to  annul  the  mortgage,  and  the  mort^gor  was 
ut  entitled  to  get  a  decree  upon  the  mortgage  making  the  holding  liable. 
br  the  mortgage  debt 

That  the  purchaser  was  not  bound  as  representative  of    the  old  tedaat^ 
to  pay  off  the  decree  for  rent  obtained  by  the  landlord 

Rampini  &  Sha/rfudin  J.  J. 

Mohan  v.  Banaidhar  Marwari  11  C.  W.  N.  Ii4, 

Burma  Ciril  Courts— Xato  rdating  to  ^/to— Section  4  of  the  Upper 
Jwma  Civil  Courts  regulation  Act  1  of  1895  (or  sea  1^  of  the  Bvurraa 
laws  Act)  only  refers  to  cases  of  succession^  inheritance,  marriage  or  caBte, 
or  my  religious  usage  or  institutioi), 
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Bdd  that  qaestions  relating  to  gifts,  which  do  not  fall  under  these  heads 
must  be  governed  by  the  Statute  Law  contained  in  sec  25  of  the  Contraot 
Act  Na  IX  of  1872. 

Shtve  Tu  V.  Miahan  Abdrd  Oafur  v.  Deyamsingh.  13  Bur.  L.    R.    342 

Bui  mese  Law — Right  of  sv/rviving  parent  over  joint  property,  ffdd 
that  it  was  settled  law  that,  when  one  parent  dies,  the  surviving  parent  has 
an  absolute  right  of  disposal  over  one  half  out  of  the  joint  property. 

Moore  /. 

Maung  Shwe  Thaung  v.  Manng  Shwe  Hman,  13  Bur.  L.  R.  334. 


Dkammathata.  There  is  a  fairly  general  consensus  of  authority 
in  the  LhammaOiaia  that  of  the  property  taken  by  the  father  to  the  second 
marriage,  the  children  of  the  first  marriage  shall  receive  three-fourths  and 
their  step  father  one-fourth.  Bub  the  property  referred  to  in  the  property 
of  the  first  marriage  and  the  children  of  the  first  marriage  are  awarded  a 
larger  share  in  this  property  because  it  was  their  parent's  property  at  the 
oommenoement  of  their  unioa  The  property  being  considered  as  belonging 
equally  to  their  father  and  his  first  wife,  the  children  of  the  first  marriage 
take  the  whole  of  their  mother's  share,  namely,  half,  being  her  sole  repre- 
sentatives, and  half  of  their  father's  share,  in  which  they  are  considered  as 
having  equal  rights  with  the  offspring  of  the  second  union  as  represented  by 
their  mother. 

The  DhamTfvaihats  agree  that  the  division,  whether  between  children  of 
the  two  marriage,  or  between  children  of  the  first  marriage  and  their  step 
mother,  is  always  per  stirpes  and  not  per  capita. 

ITeJcI,  following  the  principle  which  underlies  the  rules  for  division  of 
property  acquire  during  the  first  marriage  viz.  that  the  children  of  that  mar- 
riage  take  the  whole  of  their  mother's  and  one  half  of  their  father's  share, 
the  children  of  the  first  marriage  are  entitled  to  half  of  any  property  inherit- 
ed or  otherwise  acquired  by  their  father  between  the  death  of  his  first  wife 
and  his  second  marriage. 

The  question  referred  was,  when  property,  moveable  or  immoveable,  is 
inherited  by  a  man  after  the  death  of  his  first  wife,  by  whom  he  has  a  son 
and  before  his  marriage  with  his  second  wife,  by  whom  he  has  children,  to 
what  share  of  such  property  is  his  son  by  his  first  marriage  entitled  after  his 
death? 

Hdd  that  under  the  circumstances  set  out  in  the  order  of  reference,  the 
ggp  of  first  marriage  is    entitle4  to   oqc  h^If  sho^re  'm  the  property  mberit? 
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ed  bj  Ids  father  after  the  death  of  hi3    first  wife  bat    before  his  marriage 
lilh  his  second  wif a  HartnoU  &  Moore  3.  J. 

Ma  Laik  v.  MauTig  Nwa^  13  Bur.  L.  B.  277. 

C  F.  Tenancy  Act,  S.  45.— £koj)^  of.  Section  45  of  the  Tenancy 
id  has  no  application  to  agricaitural  leases  which  do  not  affect  proprietary 

ogbta 

Bhtgirthi  Bai  v.  Anyaji  Kunbi,  3  Nag.  L.  R.  159. 

Calcutta  Municipal  Act  (B.  C.  Ill  cf  1899),  Se.  198,  m  anA  Sch. 
II  Rides  (7),  (S)  and  (7)  -^Eicense — lAabUity  of  lime4pade — Lioensie  to 
tah  (nU  separate  license  to  store  lime.  A  lime-trader  who  has  obtained  a 
BeeDse  under  S.  198  and  roles  (1)  and  (2)  of  Schedale  II  of  the  Calcutta 
Hanicipal  Act  in  respect  of  his  lime  business,  is  not  exempted  by  rule  (7)  of 
the  Sehedule  from  taking  out  a  separate  license  to  store  lime  as  required  by 
by  a  466  (1)  of  the  Act.  Stephen  &  Coxe  J.  J. 

Bepin  BehaH  Fhoee  v.  Corporation  of  Calcutta^  34  CaL  973. 

Civil  Procedur :  C  do,  S&  13,  ^8.— Bee  judicata— Umfruduary 
wnigage^Suit  for  2)}^^.tbion  of  mortgaged  property — Tender  ofm^ortgage 
mmey— Deposit  in  Court — Bedemption  decree — Second  suit  to  recover  mesne 
profits  from  the  date  of  deposit  to  the  daie  of  recovery  of  possession  ofmorlh 
jajrf  property-^Transfer  of  Property  Act,  Ss.  62,  83— Position  of  mort* 
jagK  inp(n9e88ion  after  th^  tender  or  deposit  of  mortgage  money.  In  1884 
the  {duntifib  executed  a  usufructuary  mortgage  in  favour  of  the  defendant 
lod  [daoed  him  in  possession  of  the  property.  In  1901,  the  plaintiSs  tendered 
fte  imount  of  the  principal  to  the  defendant,  but  it  was  not  accepted.  The 
Stiffs  in  consequence  filed  a  suit,  under  S  62  of  the  Transfer  of  Property 
to  neovw  possession  of  the  mortgaged  property,  and  at  the  same  time  under 
S.  83  of  the  Act  deposited  the  amount  of  the  principal  in  Court  as  the 
ttnoimt  payable  on  the  mortgage.    The  Court  passed  a  decree  for  possession. 

In  1904  the  plaintiflb  filed  another  suit  to  recover  mesne  profits  from 
ike  defendant  from  the  date  of  the  deposit  to  the  date  when  he  recovered 
Toeeemm  of  the  mortgaged  property  from  the  defendant  in  execution  of  the 
ttfanption  decree  in  the  previous  suit  The  claim  was  disallowed  on  the 
{RMmd  of  res  judicata. 

Held,  that  the  plaintiffs  having  &iled  to  ask  for  mesne  profits  in  the 
pe^rious  suit,  his  present  chum  was  barred  either  under  S.  13  or  43  of  the 
Ova  »*rocedure  Code. 

Theprofite  derived  by  a  mortgagee  after  proper  tender  made  ot  after 
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the  amount  due  has  been  deposited  in  Court  are  profits  for  which  he  has 
to  aceount  to  the  mortgagor  in  virtue  of  a  liability  tacked  on,  so  to  say,  by 
the  statute  to  the  mortgage  contract;  and  as  such  a  claim  to  them  by  the 
mortgagor  is  one  arising  from  and  connected  with  his  right  to  redeem  or  re- 
cover possession  of  the  property. 

From  the  date  of  the  tender  or  of  the  deposit,  as  the  case  may  be,  the 
mortgagee  continues  as  mortgagee  but  with  a  statutory  liability  to  account 
for  the  profits  received  by  him  from  that  date  He  ii  not  then 
a  mere  tre^)asser  but  a  mortgagee  still,  holding  tiie  property  as  a  kind  of 
trustee  for  the  mortgagor  and  as  such  accountable  to  the  latter  for  the  profits. 

BfMiminibai  v.  VmkaMi,  31  Bom.  527. 

Beotionfl  13  and  20S— Execution  of  decree— Interpretation 
of  decree — Reference  to  judgment  and  award — Amendment  of  decree— 
ReB'Judioata—Jagir--Attachm>ent  of— Objection— Pensions  Act  (XXIII 
1871),  Sedwn  11 — Jagir  i7%come  is  exempt  from  attachment  under  section 
11  of  tke  Pensio-na  Act,  187/ — Wben  the  tems  of  a  decree  are  clear  and 
unambiguous,  the  Court  can  not  refer  to  judgment  or  the  award  in  case  the 
the  judgment  is  passed  on  an  award. 

The  fact  that  property  cot  liable  to  attachment  e.  g,  Jagir  income,  has 
been  improperly  attached  on  one  or  more  occasions  does  not  debar  the  judg- 
mmit-debtor  from  pleading  exemption  when  it  is  subsequently  attached. — 
S5  P.  R.,  1900:  s  c,  P.  L  R.  1901  p.  351.  XXXI,  Cal,  822,  referred  to. 

Rcbertson  &  Chitty  J. 

Muhammad  Qamar  vd-Din  Khan  v.  Lachminath,  P.  L.  R.  1907. 

-Section  13 — ReB^uduxUa— Matter  directly  and  svbdantiaUy 


in  i^sue — Fi^aUy  decided— Olaiming  under  the  same  titU-^SavM  parties 
— Suit  by  reversioners  agoAnst  widow  for  deoUvrat/ion  that  cdienation  by  hat 
infavowr  of  her  daughters  was  invaUd — Daughters  not  made  parties-^ 
Deei$ion  not  binding  on  daughters, — Some  of  the  revaroioners  to  the  estau 
of  a  childless  male  proprietor  sued  for  a  declaration  that  the  alienation  made 
by  his  widow  in  favour  of  one  of  his  sons*in*law  was  invaUd  as  against  thei^ 
reversionary  rights. 

Held^  that  the  decision  in  the  suit  as  to  the  question  of  sneoomoq 
whieh  arose  on  the  widow's  death,  was  not  binding  on  the  daughters  of  th| 
prbprietor  who  were  no  parties  to  it,  for  the  question  whether  the  reversio 
ners  bad  a  preferential  right  was  neither  in  issue  nor  judicially  detenninei 
by  the  Court  The  matter  now  in  issue  was  not  such  as  ought  to  have  beej 
made  i;round  of  defence  in  the  former  suit.      Kensington  &  Lcdcha/nd  J.  J 

ShaH  V.  Pir  Bafchsh,  P.  L.  R.  1907,  Na  76. 
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S.13, — Exjl  II— Res  judicota— Matter  which  might  and  ought 

to \me  been  made  ag-  ound  of  defertce  in  a  jormir  suit  — The  plaintiffs  sued 
4«  defendant  to  recover  certain  unspscified  sums  alleged  to  have  been  reali- 
«j  on  their  behalf  by  the  defendent  as  refunds  of  octroi  duty.  The  defen- 
iuii  had  previouly  sued  the  plaintifis  for  a  general  balance  of  account,  and 
^0  plaintifi^,  as  defendants  in  that  suit,  had  mentioned,  but  omitted  to  coun- 
ter-claim, the  refunds  of  octroi  duty  now  sued  for.  Held  that  section  13, 
explaaaticm  II,  of  the  Code  of  Civil  Prtc.  dure  applied,  and  the  suit  was 
hwied.  Griffin  J. 

Jagan  IfaUt  v.  Bal  Kishan,  A.  W.  N.,  1907  278  =  4  A.. L.  J.  675 


S.  27 — Court  has  power  to  ord.r  right  persons  to  be  substitu* 

ltd  as  plaintiffs  even  when  original  plaintiff  had  no  right  to  «ite— Under 
section  27  of  the  Code  of  Civil  Procedure  when  a  suib  is  instituted  in  the 
nuneof  a  wrong  person  as  plaintiff  by  a  bonafde  mistake,  the  Court  has 
power  to  substitute  the  names  cf  right  persons  as  plaintiffs  and  this  power  is 
Dot  exduded  in  cases  where  the  person  originally  suing  has  no  right  to 
iDStitate  the  suit.  Benson  &  Miller. 

Krishna  Boi   v.    The    Collector    and    Govei^nment    Agent,    Tanjore 
30    Had.,  419. 


— — — S.  28 — Misjoinder  of  parties  and  causes  of  action^  **  In 
reaped  of  the  same  matter,  "  meaning  of-Pradice — The  plaintiff  sued  two 
sets  of  defendants  to  recover  from  either  the  one  or  the  other  a  sum  of  money 
far  the  rent  of  his  godown.  The  plaintiff  agreed  to  let  a  godown  to  defen- 
dukts  1—6  from  1st  May  1906.  At  the  date  of  tbe  agreement  the  godown 
ns  m  the  possession  of  Messrs  N.  and  Co.  Defendants  1 — 6  alleged  that 
tley  did  not  get  posf^ssion  of  the  premises  in  terms  of  this  agreement;  that 
only  one  compartment  out  of  three  was  given  to  them  on  the  22nd  May; 
that  they  did  not  get  possession  of  the  other  two  compartments  and  in 
eoDsequence  *they  had  to  hire  other  premises.  Messrs  K  and  Co.  plead 
that  there  was  an  oral  agreement  with  the  plaintiff  that  they  should  occupy 
the  godown  till  the  end  of  May  1906;  that  they  gave  up  possession  of 
one  ocmpartment  of  the  godown  before  the  22nd  May  1906  and  on  tho 
iSod  May  they  gsve  up  possession  of  the  remaining  portion  to  tho  plaintiff 
nd  the  first  set  of  defendants* 

The  defendants  all  pleaded  that  the  suit  as  framed  was  bad  by  reason  ol 
Mqoinder  of  parties  and  of  ^causes  of  acMon. 

Held,  disallowing  the  objection,  that  the  suib  was  properly  consifcutocl 
The  most  convenient  way    to  try    all  tho  questions   arising    bet  ^  on    tho 
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plaintiff  and  the  defendants  and  the  two  sets  of  defendants  inter  ae 
would  be  by  one  suit  where  all  the  theree  parties  are  before  the  Court 
as   parties* 

The  subject-niatter  in  respect  of  which  the  plaintiff  seeks  relief  is  the 
rent  of  his  godown.  It  is  the  same  matter  as  regards  both  sets  of  defendants 
and  both  sets  of  defendants  are  interested  in  the  adjudication  of  the  questi* 
ons  involved  in  the  suit. 

The  general  principle  governing  the  joinder  of  defendants  would  seem 
to  be  that  there  roust  be  a  cause  of  action  in  which  all  the  defendants 
are  more  or  less  interested,  although  the  relief  against  them  may  vary,  but 
that  sepjftrate  causes  of  action  against  separate  defendants  quite  unconnected 
or  not  involving  any  common  question  of  law  or  fact  cannot  safely  be  joined 
in  one  action. 

The  object  of  section  28  seems  to  be  to  avoid  multiplicity  of  suits  if 
it  could  be  done  without  embarrassment  to  any  of  the  defendants. 

Madcuih  Mohun  Lai  v.  HoUoway  2 1  Cal.  555  followed;  Sadler  v.  Oreat 
Westeru   Radlway  Company  ("1896)  A.  C.  450,  distinguished. 

Davar  J. 

Mowji  Monji  v.  Kuverji  Nanaji  31  Bom.  516. 

Sec  46 — Misjoinder  ofpoHiea  and  cavses  of    action — Mort- 

gage  euit.  The  plaintiff  held  f  ous  mortgagee,  three  of  which  were  binding 
on  defendants  1  to  12  membars  of  a  joint  Hindu  family.  The  fourth 
mortgage  was  of  the  share  of  second  defendant  alone,  in  some  of  the  items 
covered  by  the  other  mortgages,  and  was  binding  on  him  and  his  son  the  7th 
defendant  Theelewenthand  12th  defendants  in  the  suit  were  subsequent 
and  prior  mortgages  of  certain  items. 

jffe2(2— that  the  suit  was  not  bad  for  multifariousness. 

Benson  &  Wallis  J.  J. 

Arthaearatay  v.  Thandavarya  17  M.  L.  J.  515. 

— — Ss.  103,  810  and  688— Appeal — Order   refusing  to  restore 

ttH  application  under  section  310  which  had  been  dismissed  for  default  of 
appearance — Hdd.  that  no  appeal  lies  from  an  order  refusing  to  restore  to 
the  file  of  pending  applications  an  application  under  section  310  of  the  Code 
of  Civil  Procedure  which  has  been  dismissed  for  default  of  appearance. 
The  principle  applied  in  Jung  Bhadar  v,  Mauadeo  Prosad,  31  Calc.,  207, 
Ningappa  v.  Qangawa  10  Bom.,  433,  and  Raja  v.  Sirinivasa  11  Mad.,  379 
followed.  Bannerji  J.  Jl 

Qhasiti  BHai  v.  Abdul,  29  AIL  596. 
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S.  '\W— Scope  of— Sec  102,  158— S.  157  expresely  em- 
powers Qie  Court  to  dispose  of  the  suit  under  sec  102,  in  the  event  of  the 
fUntiff  £aiKng  to  appear  on  any  day  to  which  the  hearing  is  adjourned. 

Bdd,  also  that  sec  151  was  intended  to  apply  cases  in  which,  after 
Ae  first  hearing  had  commenced,  time  was  given  to  a  party  for  some  spe- 
cified object,  such  as  the  production  of  accounts,  or  to  obtain  the  attendance 
i  ux  abseut  witness.  Moore  J. 

Maung  Ohu  u  S.  Dhar.  13  Bar.  L.  R.  333 

' sec.  232— SoZe    of  property,  the  subject  of  a  decree— right  to 

aeevUe  the  decree.  The  sale  of  property  for  the  possession  of  which  the  ven- 
dor has  obtained  a  decree  does  not  necessarily  carry  with  it  the  right  to 
txBeote  the  decree. 

The  vendor  obtained  a  decree  for  possession  of  certain  property.  He  sold 
pcHrtions  of  the  property  to  the  respondents  who  applied  for  execution  of  the 
deere^  held,  that  no  application  could  legally  be  made  to  execute  the  decree 
rader  sec.  232  of  the  Civil-Procedure  Code.    Knox  Ag.  C,  J.  &  Richards  J. 

Hanarajpal  v.  Mukliraji  4  A.  L.  J.  759  =  A.  W.  N.  1907  p.  280. 


-sec.  244 — No  bar— suit  by  purchaser  for  compensation  for 


trtspass  by  decree  holder,  judgment  debtor  and  others.— A  suit  by  the  auc- 
tkm-purchaser  in  a  court  sale  for  compensation  for  trespass  committed  on  the 
property  purchased,  ^by  the  decree  holder  and  judgment  debtor  along  with 
lomeoAers  before  the  auction  purchaser  cbtained  possession  is  not  barred  by 
ne.  244  0.  P..  C,  the  question  not  being  one  arissing  out  of  the  ezecutioti  of 
the  decree.  MiUer  J. 

Kdintavita  v.  Kdintavita  17  M.  L.  J.  543. 


8.  267  (a)t — Aggrement  of  satisfaction  of  judgment  debt — 
dmtract  Act,  sec,  2  (d)  and  27 — luterpretation  of  statute— Held,  by  a  ma- 
jority (of  four  out  of  five  Judges)  of  a  Full  Bench  of  the  Punjab  Chief 
Coart,  tfa&t,  cec.  257  A,  of  the  Code  of  Civil  Procedure  applies  onl^ 
to  the  Executing  Court  and  does  not  render  an  agreement  for  satisfaction  of 
judgment  debt  void  for  all  purposes  P.  R.  fcivil)  No.  88  of  1904,  omrrvleA 
P.  R.  (civil)  No.  854  of  1897,  followed  P.  R.  (civil)  No  16  of  1900  apprav- 
«t  Bcbertson  J.  Contra. — The  scope  of  section  257  A  of  the  Civil  Procedure 
Code,  is  not  limited  to  execution  of  decrees,  but  is  of  i^eneral  application 
P.B.  No.  88  of  1904.  approved. 

Ckatterji  /—Sea  257  of    the    Code  of   Civil    Procedure,  applies    only 
tperecQtiDn  proceedings  and  does  not  apply  to  contracts  in  supersession    of 
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of  the  deeree,  when  they  are  sought  to  be  enforced,  provided  that  the  decree 
is  superseded  by  the  terms  oi  the  contract  coupled  with  adjustment  in  a 
Court  or  without  such  adjustment  when  the  decree  is  not  enforced  or  be- 
comes hatred  by  time  in  consequence  of  taking  no  step  in  aid  of  its  execu* 
cution.  F.  B. 

Atmasingh  i\  Banke  Bai  2  P.  W.  B,  419 

"Sec.  257  A—Contract  Act  bicb.  2,  cl,  (<;),  i?3  and    S4 — Mort^ 


gage  bond-^Cofisideratian  made  up  of  several  items — Decretal  debt  of  one 
of  the  itemQ— Sanction  of  the  Court  not  obtained— Effect  on  the  bond — N. 
'G.  sued  to  redeem  a  mortgage.  The  consideration  of  the  mortgage  consisted 
inter  alia  of  an  account  due  under  a  decree.  The  decree  did  not  provide  for 
interest,  whereas  interest  was  chargeable  on  the  decretal  amount  included 
in  the  mortgage.  The  lower  appellate  Court  held  that  as  the  agreement 
had  been  sanctione<l  under  section  257  A  of  the  Civil  Pjocedure  Code  the 
whole  mortgage  bond  was  uoid. 

Hdd,  reversing  the  decree  of  the  lower  Court,  that  though  the  provi- 
son  in  the  mortgage  bond  regarding  the  decretal  amount  could  not  be  en- 
forced, the  remaining  provisions  were  good  and  enforceable  at  law. 

Russell  C.  J.  &  Heaton  J, 

Bhagahai  v.  Narayan  31  Bora.  552 

— ' sec.  Z^S— Adjustment  not  certi&ed — Plea  in  bar   of—exeeur 

tion. — An  adjustment  of  a  decree  out  of  Court  by  an  agreement  to  accept  a 
smaller  sum  in  full  satisfaction  of  ths  decree^  can  not,  unless  certified  un- 
der sec.  258,  C.  P.  C.  be  pleaded  as  a  bar  to  the  execution  of  the  decree  aa 
to  the  balance.  (Poriathanibi  Udayan  v.  v.  VeUaya  L  L.  R.  21  M.  409  and 
Oanpativ.  Chcnga  29  M.  312  followed.  Ramayyar  v.  Ramayyar  21  M. 
356.  not  followed.  Wallis  &  Miller  J,  J. 

Veerapa  Ckettiar  v.  Ponnayya    17  M.  L  J.  527. 


sec.     268— fifeoptf  of— not   confined  to  many   decrees. — The 

provisions  of  section  258  of  the  Civil  Procedure  Code  are  applicable  to  all 
decrees  and  are  not  confined  to  money  decrees. — VI  CaL,  786;  XXV  (Jal^t 
'718;  foUawed.  XXII  Mad.,  182;  XXIV  Mad.,  412  dissented  from. 

Robertson  &  Chitty  J.  J. 

Lachu  V.  Kislien  Lai  8  P.  L.  R.,  1907  No.  82. 

S.  268.— invalid  attachment— The   omission  to    prohibit  the 

creditor  from  receiving  the  debt  and  omission  to  fiz  up  the  prohibitory  or« 
4er  in  SQme  conspicuous  part  of  the   Court-house  are  sufficient  to  vitiate   t^t^ 
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tKheotof  a  debt  made  tmder  Section  268  of  the  Civil  Procedure  Code. 
Sodharcm  v.  Karam  Chand,  $  P.  L.  R,  1907.  Na  79 

sees.  811,  812  and  313— Execution  of  decree— Sale  vn  exe* 


dm-^Objeetion  svheequefrMy  taken  by  the  judgment-debtor  (hat  the  'pro- 
!Btjscildw9k8  not  legally  saleable — EetoppeL — Hdd  that  a  judgment-debtor 
fio  might  have  raised  objections  to  a  sale  in  execution  of  a  decree  against 
\k\xii  who  has  refrained  from  doing  go,  and  who  might  have  appealed  aga- 
vji  the  order  for  sale,  has  no  right,  after  the  sale  has  been  carried  out,  to 
prefer  an  objection  that  the  property  sold  was  net  legally  saleable.  iiamcAAai-j 
^Misrv.  Bechu  Bhagat,  7  AIL,  641,  and  Dv/rga  Charan  Mandal  v.  Kali 
hmwaa  iiarhar,  25  Oalc,  727,  followed.  Aikman  /. 

Umed  V.  Jaa  Ram,  29  All.  612. 


sec.  316  Execution  of  decree — Sale  in  execution — Decree  rC" 
wd  before  confirmation  of  sale.'— Held  that  the  title  of  an  auction  pur* 
titter  at  a  sale  held  in  execution  of  a  decree  does  not  become  absolute  if  the 
inee  under  which  the  sale  took  place  is  reversed  at  any  time  before  a 
onifieates  of  sale  is  granted  to  the  purchaser.  Aikman  J. 

Bam  Sukh  v.  Ram  Sahai  29  All.  591 


— Seoa  331,  332— Decree  for    delivery  of  pcseeeeion  of  im- 

*»w6fc  property -—Obsiruction  to  delivery  by  third  p'vrty  in  'good  failh-^ 
Bumaedy — Sec.  331  of  the  Civil  Procedure  Code  contemplates  an  appli- 
^^  by  the  decree  holder,  and  a  third  paroy  refusing  the  delivery  of  pos- 
BBonof  property  to  a  decree- holder  cannot  apply  for  the  investigation  of 
bdaim  under  this  section  but  may  do  so  under  sec.  332  of  the  Code  after 
iikia  been  disposessed.  Woodroffe  &  Coxe  J.  J. 

Sukkan  Singh  v:  Baij  Nath  11  C.  W.  N,  115 

-&  3b7Scope  of— It  is  for  the  applicant  to  satisfy  the  Courts 


^s^  statem^sts  in  his  appllication  are  substantially  true,  and  befor  making 
(Aodor  under  the  section  the  Court  must  be  satisfied  that  the  applicant  com* 
lotted  any  of  the  acts  specified  in  clauses  (b)  (c)    and   (d)    of   the  section. 

Fox  C.  J.  &  Hartnoll  J. 
Amachdlam  v.  Maung  Pwe  13  Bur  L.  R.  321 

S.  376 — Incorporation  in  compromiee  decree  of  terms  which 

»?  fifl*  unlau)ful,  though  (mt&ide  the  scope  of  suit  cannot  be  objected  to  in 

madi)n — Where  a  ompromise  betwen  the  parties  to  a  suit  embraces    ma- 

*"iB3t   relating  to  the  suit,  and   the  decree    following  such    compromise 

i  pQiid&efs  yihiph  pkrenot  unlawful,  but  which  could  not  haye  been|;ivei} 
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if  the  smt  bad  he&a  decided  after  trial,  any  objidction  to  8Uoh  deciM  on 
tbe  gronnd  tbat  it  is  in  contravention  of  section  375  of  the'Codidof  CSvil 
Procedure,  must  be  taken  by  way  of  appeal  and  not  in  execution  of  the 
decree.  Benson  &  Watlois.  J.  J 

The  Manager  of  Sri  Meenakshi    Devastanam,    Madura    v.   Ahdul 
Kaaim  Sahib  30  Mad  421. 


— — Sec.  452 — Guardian  ad  litem  married  woman — Husband 

alive  biut  nan  composmentis^In  no  cause  can  a  married  woman  be  appointed 
as  guardian  ad  litem,  in  as  much  as  she  is  so  disqualified  and  any  apparent 
appointment  of  her  rs  gtiardian  is  not  a  mere  irregulatity.  A  woman 
whose  husband  is  alive  but  non-composui en tis  cannot  be  i^pointed;as  guardi* 
an  ad  litem  of  her  minor  son.  Shwalal  v.  Ghasita  23    All,  459  fdlowed. 

Knox  0.  J.  &  Dillon  J, 

Kundanlal  v.  Gajdhar  4  A.  L.  J,  628 

— S.  £06 — Arbitration — Referenee  made  orally,    but    reduced 


to  writing  by  the  Court — Irregularity — Where  both  parties  to  a  pending 
suit  consented  to  a  reference  to  arbitration  and  an  order  of  reference  was 
then  and  there  made  by  the  Court  in  the  presence  *  of  the  parties,  though 
not  upon  a  written  application,  it  was  held  that  it  was  not  open  to  the 
Court,  having  regard  to  the  provisions  of  section  510  of  the  Cole  of  Civil 
Procedure,  to  supersede  that  reference,  the  arbitrator  not  having  declined  to 
act.  Nusserwanjee  Pestovjee  v.  Meer  Mynoodeen  Khan  (6  Moo.  I.  A.  134) 
distinguished  Shama  Sundram  Iyer  v.  Abdul  Latif  27  Calc,  61  and 
Luxumbai  v.    Hajee    Cassum  (  23  Bom,  629  )  followed. 

Aihraan    J. 
Abdul  Hamid  v.  Riaz-ud-din  A.  W.  N.  1907,  273. 


-sec.    622 — Arbitrationr^Award — Decree  on  award    made 


without  allowing  time  to  file  objections — Appeal. — An  appeal  will  lie  from 
a  decree  passed  in  accordance  with  an  award  if  such  decree  has  been  passed 
witiiout  allowing  to  the  parties  the  time  prescribed  by  law  for  filing  objec- 
tions *o  the  award.  Ibrahim  Ali  v.  Mohsin  Ali,  18  All,  and  Maharajah 
Soymungal  Singh  Bahadur  v.  Mohan  Ram,  Marwaree  23  W.  R,  429, 
followed.  Stanley  C.  J.  &  Burkitt  J. 

Najm-udrdin  Ahmad  v.  Puech  29  All.  584. 


sec.  659 — respondent  getting  a  decree  against  a  co-respon- 
denL — A  respondent  cannot  get  a  decree  against  a  co- respondent  when  he  faa^ 
submitted  to  the  decr^  qE  tl^e  Coqrt  of  Qrst  iqetanpe  and  has  nqi   ^Ud    aq 
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appeal  separately.  Farzand  Ali  Khan  v,  BismUlah  27  All.  23  followed, 
lohra  V.  SUa  4  A.  L.  J.  772. 

Construotion — Repealed  sftatute — Mamlatdars*    Courts  Ad   {Bom. 
Jdlll  of  1876Xsec.  ^-Mamlatciara  Courts  Act  (  Bom.  Act  II  of  1906  ), 
m^'-MaTalatdars  Court  Suit  for  possession  of  a  house  situate  within  town 
-Jurisdiction—Act  of  procedure.   Per  Curiam: — The  repealed  statute,  is, 
with  regard  toany  farther  operatioo,  as  if  it  had  never  existed. 

Rusell  C.    J.    &  Batty  ]  J. 

Yajechand  v.  Nandram  31  Bom.  545. 

Oonstructiioil — Power  of  attorney — Pov^er  of  attorney  are  to  be  con- 
stroed  strieUy,  that  is  to  say,  that  where  an  act  purporting  to  be  done  under 
a  power  of  attorney  is  challenged  as  being  in  excess  of  the  authority  confer- 
bf  the  power,  it  is.  necessary  to  show  that,  on  a  fair  consideration  of  the 
whole  iDscrament,  the  authority  in  question  is  to  be  found  within  the  four 
asoers  of  the  instrument,  either  in  express  terms,  or  by  necessary  impUear 
tioa.        Bryant  v.  La  Bangain  Peuple  (1583  )  A,  C.  179  referred  to 

Brett  &Mpoherjee  J.  J. 

Ohasiram  v»  Raja  MAxn  6  C.  L.  J-  639 

Qrafaraot  Act,  &  66 — AjypUcation  of-sale  not  completed-return  of  depo- 
w^escission  of  contract.— ^eKi,  56  of  the  Contrrfct  Act  provides  for  a  case 
b  which  the  performance  of  the  contract  becomes  impossible  otherwise  than 
\(j  some  act  of  the  promisor.  The  contract  does  not  become  void  if  the  pro- 
imr  does  something  which  renders  the  performance  of  the  contract  impo- 
able.  Where  the  parties  to  a  contract  agreed  to  sell  and  purchase  ceprtiain 
poperty  but  did  not  get  the  sale  completed  in  ten  months  after  the  agree- 
■Bot  and  allowed  the  property  to  be  auctioned,  held  that  the  reasonable  in- 
faraaee  from  their  conduct  was  that  the  parties  has  rescinded  the  contract. 

Bannerji  J. 

Oanga  Dei  %  Asa  Ram  4  A.  L  J.  778 


oce>69 — Money  pOfid  by  purchaser  towards  an  incum^ 
Wtinee  subject  to  which  he  buys,  not  recoverable  under — Re^  judicata — 
Erroneous  decision  on  a  question  of  law  how  far  [a  bar  in  subsequent 
lai^-Where  a  purchaser  of  property  at  a  Court  sale  purchase  it  subjeot  to  a 
Attge  for  maintenance,  such  purchaser  cannot,  under  section  69  of  the  Conr 
tnd  Aetk  recover  from  the  owner  in  whose  hands  it  was  so  liable,  payments 
Vide  by  him  (the  purchaser)  towards  maintenance  to  prevent  the  sale  of 
tte  property.  An  erroneous  decision  on  a  question  of  law  in  previous  suit 
»«  bai^  in  a  subsequent  soit^between  the  same  parties,  to  the  Court  deciding 
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the  samo  question,  t'l^vid^  the  deoisioa  in  WMv  suit  does  not  in  any  way 
way  queetion  the  correctness  of  the  former  decree  or  in  any  way  affect  its 
operation.  Benson  <&  Wallis  J.  J". 

Manglathammcd  v,  Narapanawami  Aiyar  30  Mad..  161 

-Court  fees — Partition^  suit  for — Court  Fees  Act,  sec.    7  mb. 


sec.  7,  sub-section  IV  cL(h)  and  Art  17,  cl.  VI — Partition — JoiTii 
property — Denial  of  the  extent  or  quantum  of  interest — Ey^ctrnent — A  suit 
for  partition  of  jointi  property  is  governed  by  art.  17  cl.  VI  of  the  Coirt 
Fees  Act,  and  the  plaint  is  properly  stamped  if  a  Court  fee  of  rupees  10  is 
paid  upon  it.  Beferenoe  under  the  Court  Fees  Act  4  &£.  L.  J.  110  dissented 
from, . 

S.  7  sub-sec  IV.  cl.  (b)  of  the  O^urt  Fees  Act  refers  to  a  suit  for  joint 
possession  and  not  to  a  suit  for  partition.  Velu  v,  Kamora  20  Mad.  289,  7  M. 
L.  J.  30  distented  from.  A  partition  is  not  a  substitute  of  ejectment,  because 
partition  implies  an  existing  joint  possession  and  enjoyment  to  be  converted 
into  possession  in  severalty  Clappa  v.  Bromagham  (1S27)  9  Coven.  N.  T. 
630  and  Florence  v.  Hophin  (1871)  1  Sickles  N.  J.  182  followed. 

When,  therefore,  the  plaintifi  has  possession  of  what  is  a  joint  estatCi  a 
denial  of  the  extent  of  that  estate  or  of  the  quantum  of  the  plaintiff's  interest 
therein,  does  not  convert  the  suit  into  one  for  recovery  of  possession  of  land. 
Mohendra  v.  Asliutost  Calc  762  approved. 

When  the  plaintiff  is  admittedly  in    possession  of  what  is  joint    proper* 
ty  and  is  a  co-parcener  with  the  defendant,  but  it  is  denied  that  all  the  pro- 
perties alleged  by  him  to  be  joint  properties  have  really  that    character   the 
Btut  is  one  for  partition  and  the  plaint  is  properly  stamped,  if  a  Court>f ee  of 
tdn  rupees  is  paid  upon  it 

It  is  essential  that  the  plaintiff  should  be  in  actual  or  constructive  pos- 
session of  the  properties  and  whether  he  has  such  possesedon  or  not,  has  to  be 
determined  in  view  of  the  principle  that  the  possession  of  one  oo-owner  is  pri- 
ma fctcie  the  possession  of  all  the  coowners  and  his  possession  is  to  be  pre* 
sumed  in  confirmity  with  his  right  and  title  as  co-owner.  If  it  is  established 
that  the  plaintiff  is  in  possession  of  no  portion  of  the  joint  property,  that 
there  has  been  a  complete  ouster,  he  must  sue  for  recovery  of  possession  and 
partition  and  pay  advalorem  Court-fees  upon  a  plaint  appropriately  framed 
for  the  purpose,  Mookerjee  &  Caspersz  J.  J. 

Bidhata  Boy  v.  Ramcheritra  6  C.  L.  J.  651 

Credttor  &  Mitm-^IUlationr' of ^A\&ough  an  ol^alified  admission 
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of  a  debt  implies  a  promise  to  pay,  yot  if  there  is  a  cDtenant  and  an  agree- 
nentto  v-ay  which  is  not  absolute  but  qualified  in  its  terms,  for  instance,  it 
fltfre  is  a  covenant  to  receive  payment  out  of  a  specified  fund  it  doos  act 
flcate  the  relation  of  creditor  and  debtor  as  upon  a  simple  loan  of  nxpney. 

Whether  there  is  such  a  covenant  must  depend  upon  the  consiriwtion  of 
tbe  iostrument  in  each  case  and  the  intention  of  tho  parlies  as  evidenced  by 
ly  the  circamstaucea  An  implied  jiuthority  to  agree  to  thj  payinent  of  a 
pirtieQlar  rule  of  interest  must  be  made  ja  the  same  manner  a^.  implied  autbo- 
;ky  to  laise  a  Iqan.  Brett  tf;  ilocJ^'erjee  J,  J,  . 

GhasiTam,  v.  Raj  Moh(pn  6  C.  L  J.  .639 

fy^i^j^^Suceemon--AdQpiiQn — Adopted  soa  dyin[/  ^v-tilimd  mule 
Imd  <kde6»^a')»^d^^3^  Imitate  of  an  adoipted  ^on  dying  without  iaoy  mtle 
JSaial  4^^0BadMkt6  k^herited  according  to  eoatom  by  the  heirs  of  his  adoptive 
litter  «iid  pot  hj  the  fa^rs  of  his  nataral  family  58  P.  L.  R  ,  19i91  over- 
nM.  RaiUgan  &  Lalchand  J,  J. 

GurdiUa  t\  Aitur  Singh  8  P.  L.  R.  1907,  No,  77 

DiJfchanAgriouMwiflt's  belief  Act  (XVII   of  18^9)  sec.  16  B- 

B$cr^  for  redemption — Power  io  r/ive  instalments  ^Interest  provided  by 
<fc«  iteree  can  w)t  he  stbhsequently  cancelled-^SQciion  15  B  of  the  Dekhan 
J|cioiiteu»8i'8  Act  does  not  idlow  the  Court  to  cancel  a  direction  fc^ 
fujroKttt  of  intereit  contained  in  the  decre. 

The  section  says  that  the  Court  in  the  course  of  any  proceedings  under  a 
deoree  for  pale  iBay  dineot  fbat  «ny  anjount  payable  by  the  mortga^r  under 
tfatt  decree  shall  be  payable  in  such  instalments  on  such  dat^  ancj  on^  such 
tenns  as  to  the  payment  of  interest  as  it  thinks  fit.  But  the  interest  is  i^s 
jpoch  payable  under  the  decree  as  ^he  principal  apd  the  section  dc^es  not  say 
ttiat  tbe  Court  may  direct  that  Any  uiionnt  payable  under  the  decree  shall  not 
b  payable;  it  merely  empowers  the  Court  to  modiify,  in  the  particular  mauaei^ 
thoce  described,  the  terms  of  the  payment  Jenkins  C.  J.  tt  Heaton  J,  . 

Gokuldas  u  Gobind  9  Pom  L.  R.  1334 

EaaenWHt^-iB^^^  of  privac^f — J)c-fenlaui  not  allowed  to  give  Jiim- 
9df  iiio^reaf^e  I  fa<^^ities  fur  overlooking!  i)la!ntiff's  zeivxivt.  Held  that 
the  fact  that  the  plaintiff's  zjnaaa  hous3  might  b3  t')  soma  extent  over- 
Wilftd  bv  persons  stand in<j  on  tbe  rpof  of  tl.e  dofendants'  house  was  no 
JBpt^fi  a'ion  for  ti"^ie  defendant's  oponii^^  fr^^sh  doors  or  windows  in  the 
wall-of-tHenr  HT)p^T  storcv  lookiiQj  ^o'.va^ds  the  vla^.ntiffs'  house,  whiTeby 
»he  plalht.jff^' house, might  b^i  Ois'erlooked  withiuit  the  por«oa  inspecting 
it  being  visible  to  the  oc^uvait.s  of  ulat  house.         >  Knox  J. 

JMul  Ttaltman  r,  Magwan  Da<i,  29  All,  5h2, 
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Evidence  Act,  S.  32,  cl  (6)— 'Admissibility  in   evidence — ITursitia- 
ma — Statements  by  members  of  family  as  to  relationship — Document  ad- 
TTiitted  in  first  Court  mithout   objection — Objection    to  admissibility    nci 
allowed  on  appeal.     In  an  application  for    Letters  of  Administration,  the 
right  of  the  applicants  to  b3  considered  the  next  heirs    of   the  deceased 
depended  on  proof  tha*i  the  relationship  batwecn  their  great-great-grand- 
father and  the  greati-great-grandmother  of  the  deceased   was    that  of  full 
brother  And  sister.     To  prove  this  a  kursinama    or    geneological    table,- 
made  by  the  ancestress  (»f  the  deceased  **by  the    pen    of   goraasta,"    and 
alleged  to  have  been  filed  by  her  in  1804  in  a  suit  to  establish    the   same 
fact,  and  a  certified  copy  of  an  ewa^nama,    or    deed  of   exchange,  dated 
17th  January  1872  and  corroborating  the  kur&inama  as  to  the    relation- 
ship, were  produced  by  the  applicants.      The  kursinama    was    admitted 
in  the  first  Court  without  objection.     Both   documents,  which    were  pro- 
nounced genuine  and  admissible  in  evidence  by  the  District  Judge,  were 
held  by  the  High  Court  to  be  forgeries  : — Held,  that  the  kursinantui  was 
admissible  in  evidence.     Held,  also,  that  it  was  too  late  on    this  appeal  to 
object  to  the  inadmissiblity  in  evidence  of  a    document   which   had    been 
admitted  without  objection  in  the  first  Court.     The  certified   copy   of  the 
evyaznama  was  also  held  to  be  admissible  in  evidence.     On  the  question 
of  the  genuineness  of  both  documents,  their  Lordships  supported  the  con- 
clusion arrived  at  by  the  District  Judge,  and   held    that  the    title  of  the 
applicants  was  established.  ^P.  C.^ 

Skahzadi  Begam  v,  Secretary  of  Stoic  for  India,  34  CaL   1059. 

S>  01.— Oral  evidence  to  prove  consideration.  The  amount 
of  the  consideration  is  ck  arly  one  of  the  terms  of  a  document,  but  the 
question  of  whether  it  has  been  paid  or  not  is  not,  as  notwithstanding  an 
admission  in  a  sale  deed  thao  the  consideration  had  been  received,  it  is 
open  to  the  vendor  \o  prove  that  no  consideration  has  been  actually  paid, 
and  the  Evidence  Act  does  not  say  that  no  statement  of  fact  in  a  written 
statement  may  be  contradicted,  but  that  the  terms  of  the  contract  may 
not  be  varied,    Sak  LcUchand  v.  Indarjit,  22  All.  370  followed. 

Hdd,  therefore,  that  evidence  of  any  oral  agreement  to  show  that  the 
consideration  in  the  present  im  a  ice  wa<«  in  really  different  from  that 
stated  in  the  deei  i\as  u  aimissible  for  the  purpose  of  varying  its  terms. 

Fox  a  J.  &  HaHnM  J. 

Baboo  Sheodut  v,  C,  i?«  M  Ramaswamy^  13  Bur,  L.  R.  217. 

S8>  01,  95,  07— TFAere  sale  deed  gives  wrnog  mrvey  nwfit- 
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hr$to  the  Iodide  soldy  evidence  is  admissible  to  show  the  real  lands  intend- 
dto  be  aold.  The  general  rule  laid  down  in  section  91  of  the  Evidence, 
irtifi  subject  to  the  exceptions  laid  down  in  sections  95  and  97  of  the 
SKK  Act^  Where  a  sale  deed  describes  tlie  land  sold  .  by  wrong  survey 
acmWs,  extrinsic  evidence  is  admissible  to  show  that  the  lands  intended 
to  be  sold  and  actually  sold  and  delivered  were  lands  bearing  different 
WTTcy  numbers*  •  Benson  &  Bodiam  J.  J. 

Karuppa  Ooundan  v,  Periathambi  Oowndan  30  Mad,  397. 

Execution  of  decree — Mortgage — Decree  for  sale  of  mortgaged  i^ro- 
f^y  after  redemption  of  prior  usufncctuary  mortgage — Sale   in    satis- 
jMelian  of  all  debts.     One  Dhanmaa  Das  obtained  a  decree    for  sale  on  a 
ample  mortgage  conditioned  on   his     redeeming    two   prior  usufructuary 
moT^ages,  and  this  decree  was  maie  absolute.    Held,     on  application  by 
transferees  of  this  decree  for  ^ale  of  the  inortgaged  property,  in  satisfac- 
tion not  only  cf  the  simple  mort'  a  ^i  dt  bt  but  also   of  the  amoimt   due  on 
the  prior  mortga  jes  which  Dl  a  m  aiDa<^  had  paid  o6F,  that  the  decree-hold 
ers  were  entitled  to  sale  as  ordered  by  the  decree.     Whether  the  decree 
WW  rightly   or  wrongly  passed,  it  had  become  fi  lal  aid  could  not  be  ques-  ^ 
tioned  in   execution  procedings.     Bkagioan  Da^  y.  Bhawani    26  All.,  14) 
lad  Abdul  Qayyum  v.  Sadr^ud'din  (  Weekly  Notes,  1905,  p.  11  )    distin- 
guiflhed.  Knox  &  Rechards  J.  J. 

JaiOcbind  Tawari  v.  Patersri  Partap  Narain  Singh,  A.  W.  N, 
1907,  286. 

Execution  sHe— Warranty  of  title --C,  P.  Code  s.  315— Held,  that 
m  iQction  sales  there  is  no  implied  warranty  of  title  either  by  the  sheriff 
w  by  the  judgment-creditor, 

Held^  also  that  the  right  of  the  auction- purehaser  to  recover  his  pur- 
chase money  in  the  case  of  immoveable  property  is  a  right  which  is  express* 
ly  conferred  by  section  315  of  the  Civil  Procedure  Code  and  that  he  may 
wcover  his  money  either  by  summary  procedure  under  that  section  or  by 
1  regular  suit,  but  that  in  either  case  his  right  to  recover  depends  upon 
«ec  315.  Held  further  that,  in  the  case  of  moveable  property,  there  is  no 
■ach  provision,  that  there  being  no  warranty  of  title,  the  auction  purchaser 
^nj%  at  his  own  risk;  and  that  he  cannot,  except  in  the  case  of  fraud, 
recover  his  money,  although  he  had  to  give  up  what  he  purchased , 

Moore  J. 
San  Saw  v.  Twe  Pru  13  Bur.  L.  R.  323 
i  Urtery  rifht^Intidal  c^nd  navigable  xiver  when  the  HvercJmngee 
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its  course — Right  of  Government — When  a  tidal  a  id  ua/igable  river  shifta 
its  course,  fishery  rights  contiaue  to  fiiibsist  iu  th)  rive:  in  its  ii3^v  cc^ursiJ 
Government  has  the  right  to  lease  fishery  rights    iu   tidal  JJa  id    Lavi^able 
riverF,   Xavundra  Chaiidrn  10  C.  W.  X.  510  distinguished. 

IlamplniC,  J,  A'  ShaTfyAin3\  . 

Ayiib  All  t'-  BayaUhl  11  C.  W*  N.  105 

Hindr^  Law— Adajtten — ^Yhen  sapinda  consents  o)>  conditio iy}fihai 
adopted  son  should  no'^  elaim  tlie  property  nf  his  ivdopiii)i  faiher^  udop- 
tion  not  thereby  intudid. — When  a  sapinda  in  giving  his  consent  to  an 
ado'ption,  protects  himself  from  loss  by  stipulating  that  the  adopted  son 
should  not  claim  a  share  in  the  joint  fanily  proparty  in  the  enjoyment  of 
stich  sapinda/ the  consent  of  the  sapinda  is  not  given  from  corrupt  or  im- 
proper motives  and  the  adoption  will  h?  gi)0(t.  Rani  Reddi  v,  Rengamma 
(II  M.  L.  J.,  29),  distinguishbd.  Benson  &  Wallis  J  J. 

Srlnirasa  Aiynngrir  v.  Rfxngasuml     Ayya^^gar  30  Mad,  450.  2  M. 
L.   T.   304. 


— — = — Allienaaon  by  ivldow—Glft  to  reveraloncrfor  the  thiie  being 
if  passes  absolute  titles  If  a  Hindu  widow  transfers  her  interest  to  the 
then  .reversioner,  the  latter  can  hold  the  property  against  the  person  who  i§ 
the  reversioner  vrhen  the  widow  dies.  Orvnga  Pershad  v,  SftuwtfttKWiflrf/* 
22  W.  R  393,  XohoKlshore  v.  Hari  Nath,   10  Cal.  1102. 

Maclean  C  J,  &  Holmwood  J., 

Ana  II  V,  Indra  Bhusan  12  C.  W.  N.  49. 


•    -*— Gift  of  Gon8ide7*able  p&Hion  of  moveable  or  irmaovoable  joint 

family  property  invalid — Acquiescence. — An  undivided  member  of  a 
Hindu  family  governed  by  the  -Mitakshara  Law,  has  no  power  to  alie^dite 
any  considerable  portion  of  the  moveable  or  immoveable  properties  belon- 
ging to  the  joint  family  by  way  of  gift  to  the  female  members  of  the 
family.  When  the  portion  so  alienated  is  not  severed  from  the  family 
J)roperty;  but  fche  income  alone  is  given  to  the  donees,  the  objectiog  co- 
parcener is  not  barred  by  acquiscence  from  questioning  the  alienatioa 
merely  because  he  did  not  object  to  the  payment  of  such  income,  fiachoQ 
' Itarkisondas  v.  Mankorebai,  (20  Bom.,  51  j,  distinguished.  Ramasawmy 
Ayydr  v.    Yewjidusami  Ayyar^  (  2'2   Mad,.   113),  distinguished. 

Boddani  &   Miller,  J.  J. 

Kamaksh  Amrnal  v.  Ckahrapany  Chettiar  30  Mad.,   452 


Otiit'^Daiighter'-^MarHage  portion -^jova^. f  b^iiily  M'^/M/fing 
member— Capacity-of-^A     Hindu    father    is    entitle<l     to     make    gifts 
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ty  wijr  of  marriage  portions  to  his  daighters  out  of  the  family  property 
to  a  reasonable  extent, 

A  Hindu  brother,  mxwiaging  membor  of  a  joint  family,  will  not  be  fiot^ 
ijjm  excess  of  his  powers  as  such,  in  giving  away  a  reasonable  portion 
i  ike  joint  family  property  to  his  sisters,  who  though  married  in  thei^ 
Jnhef  6  life  time,  were  left,  for  some  reason  or  other,  without  a  ijiarriago 
^ctioiL 

Held  also  that  in  the  c^umstAuced  of  the  case,  and  having  rigar^l 
to  the  9t^»  of  the  family,  that  the  father  of  the  plaintiiF&  not  only  might 
ffop^rly  have  made  the  gift  in  question  to  the  daughter^  the  plaintiffs 
kt  that  he  eught  to  have  made  it.  {Ramnaami  v^  Vengidueami  I.  L  B. 
3M.  J13  referred  to.)  Wallis  i&  MUUrJ.  /, 

fUamJU  V.  Srivnai  Tirmnala  17  &I.  L.  J.  §28 


— ^ Joint  fatnily — Suit- Adult  mcnibevH  parties — Minor   rxem- 

fcrs  woJ  ifapleaded,  how  far  bound—jurisdictiori  of  Court  to  pass  a  decree 
fifr  sale  of  the  vA^fafnily  property, — A  court  is  competent  to  pass  a 
deetoe  making  the  the  whole  family  property  liable  in  a  suit  to  which  only 
the  adult  members  of  the  joint  are  parties,  and  a  sale  in  yursuance  of  such 
s  decree  is  not  a  nullity. 

The  Ttkin^t  mM^bers  of  the  family  cannot  after  the  expiry  of  the  period 
rf  Umitation  prescribed  for  a  suit  to  set  aside  the  decree  ^successfully  m^ 
sMute  a  suit  fo^  recovery  of  their  shares  in  the  property. 

Arnold  while  C.  J,  &  Miller  J, 

Pondala  v.  Tuna  Jagannadha  17  M.  U  J.  541, 

■  Dayahhaga — joint  property  or  self-acquiaition-Money  receiv- 
dot  ma/rricuje  by  a,  niember. — Money  received  by  a  member  of  a  joint 
Hilda  &fluly  at  marriagjB  is  jojdi  jjpinjb  family  property. 

jBamjpim  C,  J.  Sharfuddn  J^ 
AiharChuf^rc^  v.  JVbftit^'Ciancfo'a  U  d  W.  N.  103. 


Speciflo  perfo^'TMmce  of  cont/ract  to  mil  undivided  shcbte  of 
jUnt  family  property--A  contract  te  execute  a  sale  deed  eonveyiAg  an 
nadivided  sbace  of  Hindu  joint  family  property  can  be  speoialiy  enforced 
Possession  cannot  be  given  unless  the  other  members  of  the  family  ^rei 
parties  to  the  suit. 

Tkaku/r  BewcuJiWffh  v,  H^rdayai  3  N,  X.  B.  160. 


Stridhan — Property  obtained  by  a  step-smother   after  parti^ 
%i  hf^ween  two  sons  by  instituting  a  suit, — In  the  case  of  property  ob- 
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tained  by  a  mother  on  partition  made  by  her  husband  in  his  life  time  or 
by  the  bods  after  her  husband's  death,  the  property  must  be  deemed  to 
be  the  dridhan  of  the  mother  and  would  go  to  her  daughters  in  preferen- 
ce to  the  sons.  Where,  therefore,  the  mother  after  partition  mortgaged  her 
share,  held  that  it  could  be  sold  in  execution  of  the  decree  against  her. 
Chhiddw  v.  Naiihai  I.  L.  R.  24  All.  G7  and  Strllal  Rai  v.  Surajhali  I.  Lt 
R.  24  All.  82,  followed,  This  question  was  not  decided  by  the  Privy  Couu' 
oil  in  Sheo  Skankar  t;.  Debi  Sahai  L  L.  R.  24  AIL  468  Gambkir  Singh  i\ 
Makraddhuj  4  A.  L,  J.  673.  Banerji  J. 

Snooessioil — Mitakahara — Bandhus — Daughters  soris son  entit- 
led to  preference  over  daughter's  son — VaHance  between  pleading  Mid 
proof.^^A,  plaintiflf  who  sues  on  and  fails  to  prove  an  alleged  gift,  may  rely 
on  his  title  by  inheritance.  Under  the  Mitakshara  Law  a  nong  persons 
claiming  to  succeed  as  Bandhus,  preference  may  be  extended  so  as  to  pre- 
fer, all  other  considerations  boing  equal,  that  claimant  between  whom  and 
the  stem  there  intervines  one  female  link  to  that  cla  nait  who  is  8f»pa- 
rated  from  the  stem  by  two  such  links.  A  daughter's  son's  .son  will  have 
preference  over  a  daughter's  daughter's  son.         White  C  J.  &  Miller  J, 

Tirumalachariar  v,  Andal  Ammal  30  Mai.,  40G, 

Succession'^Co'Wl/Jowi^  interest  in  the  property  of  their  de* 
ceased  husband — Right  of  assignhig  her  share — Partition — Alienation 
of  her  share — Valid  during  her  life-time — Survivorship. — It  is  the  right 
of  each  of  the  co-widow  to  enjoy  her  deceased  husband's  property  by  par- 
tition inter  se,  both  under  the  Mitakshara  and  the  Mayukha.  She  can, 
therefore,  assign  her  share  to  anyone  she  choose;  and  if  she  has  already 
obtained  her  share  by  partition,  she  can  alie  lat  •<  tha*i  sha-e.  But  in  either 
case  the  assignment  or  alienation  cannot  take  eflfect  or  have  validity  be* 
yond  her  life-time.  It  is  good  as  lon^r  as  she  lives  :  and,  on  her  death,  her 
interest  in  the  property  ceases  and  the  share  goes  to  the  surving  co- widow 
or  co-widows  as  the  case  may  be.  Chandavarkar  &  Heaton  J.  /. 

Hariv.  Viial  31  Bom.  560^ 


-Widow — Gift  from  husband's  estate  by  midow  to  daughter 


Transfer  by  daughter  to  her  sister — Suit  by  reversioner — Dedaratory  de- 
cree-^Discretion  of  Court^^Speciflc  Relief  Act  s,  i?. — A  Hindu  widow,  in 
possession  as  such  of  her  husband's  estate,  transferred  portions  of  this  es- 
tate to  her  daughters.  One  of  the  daughters  subsequently  transferred  a 
part  of  her  share  to  one  of  her  sisters.  After  the  death  of  the  transferor 
her  son  instituted  a  suit  for  a  declaratory  decree  that  all  these  transfers 
were  invalid.    Held  that  under  such  pircumstanges    no  declaratory  decree 

Digitized  by  LjOOQIC 


FaH  I  Civile  The  Lamjtr.  *» 

ought  to  be  given.   Bhupal  Ram  v.  Lachma  Kuar  11  A.1L,  253  followed, 

Aiknian  J. 

Tidska  V.  Ba7*u,  A.  W.  N.,  1907,  269. 

Idol — Holding  property — Properties  dedicated  to  a  famdy  idol 
Mjie  converted  into  triTnLlar  property  hy  the  consensus  of  the  family. — 
JHd— That  in  this  case  the  properties  if  originally  debutter,  have  been 
!0  converted  with  common  consent. 

In  dealing  with  a  question  asto  whether  properties  alleged  to  be  de^ 
kttcr  are  really  debutter  or  only  nominally  so,  the  manner  in  which  the  de- 
(ficited  properties  ha/e  been  held  and  enjoyed  is  the  most  important  po- 
int for  consideration. 

Rekase  by  Qovemment  is  not  con'slusive  evidence  of  property  being 
debutter* 

Nemaye  Churn  v,  Jogendra  21  W.  R.  305  followed.  Shebaiti  right 
esQDot  be  transferred  even  to  a  co-shebait  or  to  one  who  is  next  is  suc- 
cession. Mancharam  v\  Pranshanker  G  Bom.  298  not  followed. 

Qtftogrc  Whether  an  idol  which  has  been  broken  is  capable  of  hold- 
bg  property.  Bampini  C.  J.  &  Hharfuddin  J. 

OoUnda  Kumar  v   Debendra  12  C.  W.  N.  98. 

laam — Madras  Enfranchised  Inams  Act,  Act  IV  of  1866 — Service 
iww  enfranchised  in  widow's  name  under  Act  IV  of  1866  not  aliena* 
Me  by  widow  beyond  her  own  life  time. — ^The  enfranchisement  of  a  ser- 
vice inam  does  not  involve  a  resumption  by  Government  and  afresh  grant 
m  &vour  of  the  persons  na  ned  in  the  title-deed.  It  disannexes  the 
warn  from  the  office,  converts  it  into  ordinary  property  and  releases  the 
ifrersionary  rights  of  the  Cro  vi  in  the  inam,  but  does  not  confer  on  the 
persons  named  in  the  title-deed  a  ly  right  in  derogation  of  those  posses- 
sed by  other  persons  in  the  inam  at  the  time  of  the  enfranchisement^ 
Cise  law  considered.  Nariyan  v.  Chengalamma,  10  Mad.,  approved.  Ou- 
WKuyan  v.  Kama^cchi  kyyar,  26  Mad.,  339,  approved.  A  Hindu  widow 
acnot  alienate  beyond  her  own  life-time  service  inam  enfranchised  in  her 
line  under  Madras  Act  IV  of  186')  F.  B. 

PUgala  Lakshmipathi  v.  Bommireddipalli  30  Mad'  434. 

Jhansi  Inoumbered  Estates  (Act  16  of  1888)  Ss.  8  and  28,<-* 

Mortgage— Unlawfnl  consideration — Contrvct  4ct  s.  SS— Transfer  of 
V^tfpcriy  A-it,  s,  43.  Udd  tl at  a  mortgage  executed  by  a  mortgagor 
^waaatthe  time  disquaUfiod  under  section    section   8  of  the  Jhansi 
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Inouinberod  Ef^W.es  Act,  1882,  was  a  contract  entered  into  Tor  an  unlaw 
ful  consideration  within  the  meaning  of  section  23  of  the  Indian  Contract 
Aut.  aid  section  43  of  the  Transfer  of  Property  Act,  1882,  could  hot  be 
pj*yed  in  a?d  to  ontpower  the  mortgagee  -to  bring  a  suit  for  fbf edlosure 
after  the  mortgagors'  disability  ha«  ceased.  £cunnerji  &  Aikman  J.  J. 
'      'Radha  Bai  v  Kamod  Singh,  A.  W.  N.  1907,  STiC. 

Jarisdiction  of  Civil  Courts — Order  of  Magistrate  for  maiivtcruciice 
under  iB.  4-88  of  tht  Code  of  Crimenal  Procedure  does  not  tonst  thejwns' 
cf  Civil  Cofjurta — Ko  vnjmiction  to  rdstrain  j)i*oceedings  under  s,  ^88-^ 
The  'firtt  defendant  obtained  an  order  for  maiirtenance  under  b.  488  of 
the  Criminal  Procedure  against  plaintitf.  In  a  suit  brought  by  plaintiff 
stttoequeiktiiy  against  the  fost  defeadant  and  her  voia^  aod,  ^  s^ooad  de- 
fendant, for  a  declaration  that  the  defendants  had  no  right  to  a  ^haire  ih 
or  maitonnance  out  of  his  proportie§: — ffeld  (1)  that  the  suit  was  not  one 
io  set  aside  the  Magistrate's  order  For  maintenance  and  was  sustain* 
able.  The  Magistrate's  order  did  not  take  awiyr  the  jurisdiction  of  the 
civil  Courts.  (2)  No  suit  will  lie  for  an  injunction  to  restiain  proceedings 
tmder  itn  order  made  by  t^  Magistrate  under  section  488  of  the  Code  of 
Crimitiiil  ftrooeflure.  V^ran  v.  kyyammali,  (2  Weir,  614J  approred,  jUisko' 
med  Abid  Mi  Kumar  Kadar  v,  Ludden  Sskihu^  followed.  8id>h€tdra  Ma- 
dra  V.  Easier  Dahe,  18  All.  29),  explained.  White  C.  J.  &  MilhrJ, 

Deraje  Malinga  Maika  v.  Marati  Kaveri  30  Mad.  400 

Landlord  and  Tenant — Ejectment-^^ermanent  or  'precarious  i^ 
nure — Presumption  as  to  permanent  tenure — JJnrJtaiiged  rent — Trin^fer 
of  tenure — Recog*iUionhy  laii'l^ord  of  tra^n  lifers— Deed  fi  of -sale,  construe 
Ofmof — Receipts  for  rent  not  er.pressly  des^iriMwj  transferee  as  tenant  oj 
holding.  In  a  suit  for  ejectment  on  the  ground  tha^  the  defendant  was 
a  more  tenant  at  will,  it  appeared  that  the  tenure  bad  been  in  existence 
for  about  80  years;  f^at  the  rent  had  never  been  enVaaced  though  th^ 
value  of  the  holding  as  measured  by  its  salo-price  h^d  greatly  increased] 
that  it  had  again  baon  sold  by  kohalas  purporting  to  -convey  an  absolute 
interest;  that  it  had  pas<»pd  by  will;  and  that  the  new  tenants  had  been 
recognized  by  the  landlords  after  such  devolution. 

Held,  that  the'^inf^ren^e  was  that  it  was  a  t>-rmaaeat  tenure.    Cnth 
construction  of  the    kobalas:  H^lt  that  the  ins^^^ion  tl  ereii  of  a  stipnli 
tioB  iihittt  Ihe  tifsnsCeree  should  t«k'>  a  n<?w  *^f^ni^\  in  life  own  na^ie  di 
not  tjfeate  am^w    tenure.     IT pmi^lra  Krishna  v.    Ismail  Khan  38  '^al-s 
41,  SUr€fJb^n  v.  Ismail  Kha^^  ^a''»..  9\  and  Bam^hundeii'   v.   Ju^h 
*Ghmi6r    11  B. 'L.^'a^,  f^tewed,   Heceipts  fer  rent,  tho«gh  4iot  <ij 
sslf  the  transferee  of  the  tenure  as  tenant  of  the  holding,  stated  that  till 
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not  {aid  was  the  r«|ttoftfae  teiinr^,  wd   ^e    persoii  |a|^iiig 
o^opier  of  it,  and  was  pacing  en  lier  own  account;  Held  iUiat  these  tN»  k 
ttbint  recognkdon  of  the  transferee  as  tenant.  Pi  0. 

^pia  i^wnutri  Debt  u  BAsm  JaU  Sm,  94  CM.  908. 


■  '"^  *  ^  £jeeHnefU-^B9s  judicata — Denial  of  landlord  a  title— J>is^ 
■irtrf  #f  pPeiHOUs  miU  for  rent,  on  denial  of  relationskip  of  landlord 
ind  tenant.^^ln  a  previous  suit  brought  by  the  ^taintifiF  against  thfe  de- 
fendant for  rent  the  lattor  denied  the  ^tiittence  of  the  rektioiiship  of 
hadlord  and  tenant.  The  suit  was  dismissed  on  the  ground  that  the 
^igfettdaai  was  not  the  plalntiflf's  tenant.  Plaintifif  now  sued  to  eject  tiie 
iefeodant:— •i^«2(2,  that  having  regard  to  the  decision  in  the  previous  suit, 
^  jflaintiff  was  entitled  to  treat  the  defendant  as  trespasser  and  to  Sue 
Wm  for  ejectment.  Hampini  &  Sharfudin  J,  J, 

Khater  Mi^rl  v.  SadnuJdi  Khan,  34  Calc.  922. 

■-if6aS6 — Af»igwee*8  liability  whether  commencing  from  date 


^^knefwrnent — The  liability  of  the  assignee  of  a  lease  arises  *by    reason 
"rf  Us  privity  of  estate  aad  this  privity  of  estate  is  created  by  the  trahs* 
fcr  to  him  and  not  by  his  obtaining  possession.  Benson  &  ^cdlis  J  J. ' 
Subraya  Habbara  2  M.  L.  T.  363 


^  ■  f  Cempdny^s  Batta—Abwab—A  clatin  for  Company's  6l(tta 
whicb  M^sents  the  c<mversion  of  seeka  into  Company's  rupees  is  not  lui 
•■dk  tat  properly  forms  apart  of  the  rent,  if  it  is  prored  tfaa;t  th^  <^om- 
fsjr'a  B^cUa  has  been  patd  without  dispute  for  many  years,  and  its  legi^ 
%  is  questiooed  by  the  tenant,  the  onus  is  not  npon  the  land  lord  to 
fcore  that  the  rent  was  originally  fixed  in  Sicca  rupees    Macphetson  J* 

«am  Kheltoam  v.  Kvmar  Rai  6  C  L.  J.  667 


L. 


NUiceAo  quit— Denial  of  iitte— A  defendant  wlio  ^^nie»  ithe 
plaintiff's  title  and  pojisession  under  him  and  alleges  tibat  possessio|i  with 
a  third  party  under  another  person  altogether  is  not  entitled  to  a  jaotpce 
to  qnit.  Chidambaram  PUlai  v.  Salea^hy  (I  M.  L.  T.    218)  .{bU<m^ 

Benmm  &  Mili&r  J.  /. 

jfitiMrimyahetfh  AMiMa  Katk'v.  KitttUhummahkakaih.    2   IK.  1. 
T,  868. 

ItmA  Af«aifttloil  Act  (Z  of  1664^  mm,  18,  SO,  M-^^^bf^enoe 
to^Moiol  Ju^^Scope  of  enquiry — Parties  aldiJtion  of  after  refiireftce 
r^^f^^iatimg  awafd  en  rtiatt^fm  owteide  the   referenee^ln    a    r^fei^ce 
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under,  eec.  18  of  the  Land  Acquisition  Act,  it  is  not  open  to  the  special 
Jodgc  to  go  into  questions  raised  by  parties  who  did  not  object  to  the 
award  and  apply  for  a  reference.  Where  the  reference  under  sec.  18  re* 
lated  to  a  dispute  regarding  apportionment  between  parties  A  &  B. 

Held — That  the  special  Judge  was  wrong  in  allowing  parties  C  &  D 
to  be  added  on  tneir  own  application  and  contest  the  award  ^on  a  ground 
not  raised  in  the  reference. 

Oobind  Kumar  v.  Dolaeram  12  C.  W  N.  90 

LandBegibtratrationAct  (VIofl876,   B.   C.)  sec.    66— Land 

Registration  dispute — Reference  to  Civil  Court — Conditions  to  be  acUisfied 
before  making  reference — **  Possession  "  meaning  of — Mahomedan  Law 
^^Dov)er — Widow's  right  to  hold  property  till  dower  paid — High  Court 
Decision-^Betore  the  Collector  can  order  the  name  of  an  Applicant  to  be 
registered  as  proprietor  of  an  estate  or  any  interest  therein  under  the 
provisions  of  the  Land  Registration  Act>  he  must  satisfy  himself .  that  the 
possession  of  the  estate  exists  in  the  applicant  as  alleged  or  that  sucoe* 
ssion  or  transfer  has  taken  place  as  alleged  and  that  the  applicant  has 
acquired  possession  in  accordance  with  such  succession  or  transfer,  but 
not  otherwise.  The  determination  of  the  question  of  possession  alone  is 
sufficient  when  the  applicant  claims  to  have  assumed    churge  as  joint  pro- 

.  prietor  on  behalf  of  his  co-sharers  or  as  manager.  When,  however,  the 
applicant  claims  to  be  proprietor  by  succession  or  transfer,  the 
Collector  has  to  satisfy  himself  on  two  points,— ^namely,  that  the  succession 
or  transfer  has  taken  place  and  that  the  applicant  is  in  possession  accor> 

^  dingly.  If  the  succession  or  transfer  is  proved  but  possession  is  found 
against  the  applicant,  his  name  cannot  be  registered,  or  conversely,  if 
possession  aloae  is  proved,  but  the  succession  or  transfer  is  not  establish- 
ed, L  e  if  the  possession  proved  is  not  attributable  to  the  title  set  up  the 

.  application  for  registration  must  be  refused. 

The  first  duty  of  a  Collector  in  a  case  of  dispute  is  to  determine 
'  whether  any  person  is  in  possession  of  the  disputed  interest.  If  posscB- 
is  found  to  with  any  person,  the  Collector  has  no  jurisdiction  summarily 
to  oust^.hiip.  He  can  determine  the  question  of  the  right  to  possess  or 
refer  it  rto  the  Civil  Court  only  when  upon  investigation  no  one  is  proved 
to  be  in  possession. 

Possession  in  sec.  26  Land  Begisteration  Act,  does  not  mean  lawful 
r  possession,  but  actual  possession  which  includes  possession  by  receipt  of 
.  rent,  the  possession  of  r^nt,  the  possession  of   the    tenant    being    in  ^ 
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flense  the  poseession  of  the  landlord 

When  a  Mabomedau  widow  has  obtained  possession  of  the  undistri- 
Irted  property  of  her  deceased  husbaad  lawful  and  without  force  or  fraud, 
lb  is  prima  facie  entitled,  as  against  the  other  heirs  of  her  husband  to 
fftim  possessioD  until  her  dower-dobt  or  any  portion  of  ^it  which  is  -due 
aid  unpaid  is  paid. 

The  jurisdiction  which  the  Civil  Court  acquires    upon  a  reference   to  , 
it  under  &  55  of  the  Land  Registration  Act  is  that  of  a  Civil    and    not  of 
I  Bevenue  Conrt  and  its  decision  subject  to  revision  by  the  High  Court. 

The  ordinary  rule  is  that  where  an  aggrieved  party  has   other  remedy 
mlable,  e.  g.  by  regular  suit,  the  High  Court  is  unwilling  to  interfere   in 
WTision  but  even  if  there  be  such  remedy  the  High  Cimrt  may    interfere  ' 
in  exceptional  cases.  Brett  &  Mookerjee  J.  /. 

Musd.  Umaiul  Mehdi  v.  Mussf.  KuUoam  12  C,  W.  N.  IG 

Land  BeTenue  Code  (VI  of  1879)  BCO.  8^—Annwal  tenawy—De- 
brwino^ion — Notice  by  land  lord — An  annual  tenancy  to  which  the  land 
BeTenue  Code  applies,  caonot  bq  determined  without  a  notice  in  writing 
by  the  landlord  (or  by  the  tenant).  Jenkine  C.  J  cfe  Hdaton  J. 

Ocehavlal  v.  Gopal  Kalyan  9  Bom.  L.  B.  1332 

Letters  Fateati  cl.  18 — Corhsiderations  of  conven'eioe  may  be  t%ken 
wfo  acc(njbvJb  in  granting  or  refasing  leave  when  part  of  ike  cause  of 
«&m  arises  vnthin  j*irisdiction — When  part  of  cavbs(i  of  action  arkes — 
lie  jurisdiction  conferred  by  clause  12  of  the  Letters  Patent  in  respect 
rfspphcatiens  for  leave  to  sue  when  part  of  the  cause  of  action  arises 
Aitkin  jurisdiction  ought  to  be  exercised  with  great  caution  when  the 
defendant  is  an  absent  foreigner.  Courts  in  this  country  are  not  preclu- 
M  from  taking  the  question  of  convenience  into  consideration  in  dealing 
^  applications  under  clause  12  for  leave  to  sue.  Part  of  the  cause  of 
Mtion  cannot  be  held  to  arise  at  a  place,  where  payment  was  not.  originally 
flOiikacted  for  merely  becaiso  after  performance  of  the  contract  and 
Titkout  any  consideration,  a  promise  is  made  to  pay  at  such  place. 

White  C.  J.  &  MUler  J. 

Seshctgiri  Uow  v.  Nawab  Askur  Jung  30  Mai,  438. 

Undtation — Appeal — Guar  Han  ad  litem — Guardian  ad  litem  not 
^^^  a  party  by  appella  d-^Limitation,  Where  a  giardiaa  ad  litem  of  a 
^^fendant  respondent  was  not  luaJe  a  ^.arty    to  an  appeal  filed  by  the* 
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plaintiff  until  after  the  period  of  limitation  for  fianj^  such,  appe^  hsad  w^ 
piredyit  was  held  thnt  the  appeal  was  not  for  this  reason  time  h^inred. 
Kliem  ^aran   v.  Har  Dayal  4  AH,  37  followed. 

Stanley  C.  J.  &   BwWtt  /. 

BifpoAand  v.  Basodha  A.  W.  N..  19a7,  SjOO. 


Exeouiion — Civil  Proced/ure  Code^  section  108 — Decree  aet 
cteide^OB  (i,g»iMt  one  of  severed  jov^at  judgment^Uore — Decree  pmesed  mxb^ 
seque^y^  againd  esoempted  party — A  decree  for  sale  on  a  mortgage  was 
passed  agiunst  several  defendants  jointly  on  the  25th:  of  Angnst  1900  aad 
made  absolute  on  the  2l8t  December  1901.  As  against  one  defencbmt, 
however^  the  decree  was  ex  parte^  and  it  was  set  aside  as  against  her  on 
i^peitl  on  the  11th  March  1902|  Subsequently  a  decree  was  passed  on  the 
merits-  against  this  defendant,  and  her  appeal  was  dismissed  by  the  High 
Court  on  the  16th  November  1904.  As  ag^st  this  defendant  the  decree 
was  made  absolute  on  the  27th  of  November  1905. 

Setd,  that  the  orders  of  the  2gth  August  1900  and  the  16tk  M^em- 
ber  1904,  between  them,  operated  as  one  decree  fr>r  the  sale  of  tlie 
neitgfaged  property;  that  the  joint  effect  of  the  orders  of  the  2lYt  Decent 
ber  1901  and  the  27th  November  1905  was  to  make  absolute  this  dec* 
ree,  and  that  an  application  for  execution  made  on  the  2Ist  Deeexaber 
1906  was  not  barred  by  limitation. 

Richards  &  Griffin  X  J. 

Oauri  Sakai  v.  Aehfak  Husain,  29  All.  623 


4k  4 — Cfwund  of  limitation  not  taJcen    in    memoramiduvr^ 


of  appeal^^SBcond  appeab-^Pleu  of  limitaUon  raised  for  the  fi^0t  time 
in  second  appeal^dvU  Procedure  Code,  8.  Si2--FvU  ^nck^  dedtieif^ 
ofi-^Pradiee.     Held  by  the   Special  BenoA  (  Woodr<^  J.    (fissenting- X 
that  thoiij^  an  objection  upon  the   question  of  Utnitation  was  not  msed 
in  the  nemorandom  of  appeal,   leave  should  yet  be  given  to  argae  it  ae 
the  point  vote  on  the  fiaoe  of  the  plaint,  atid  no  question  of  fitot  had  to 
be  ettqnixed  into  to  enaUe  the  Court  to  dispose  of  it,  and  that  wbeft  Mm 
point  was  tliw  taken  the  Court  wa^  boun  1  to  give  effeet  to  it,  the  fnt%^ 
visions  of  s,  4  of  the  limita*^ion  Act  being  mandatory.    Querei    whether 
section  542  of  the   Code    of  Civil  Procedure   controls    section    4  of  the 
limitation  Act.    'SLdd  by  Wooiroffe  J.,  tl  at  under  the  circumstances  of 
tbe  casa^  it  was  a  fair  a  id  proper  exercise  of  discretion  to  disallow,  upder 
S,  5,42  of  the  Civil  Proceture    Code,  the  objection  which  lad  not  bee^ 
pet  oi^t  im  ibo  grounds  of  appeal.    Per  curioM'.    A  4eci|8ipn^  of  i|^  FtUl* 
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JImA  ^irmo%.)^  cpvestioiied  except,  befoTd  a   Bench  specially    cc^nstittited 
fatbifrpiapoeti  fi^oioi  Bench. 

BcUaram  v.  TiangtaDass,  34  Calc.  941. 


Sb.  6,  20. — Vresentation  of  plaint  on  opening  day  after  va- 
MtMHk  A  p^iw^t,  the.  period  o£UiiMMiip]^  to  filmg- wkicb  expivM  while 
tfe  CottjEt  is  oloaed  for  vacation  fresented  on  the  o^panii^  d§^  alter^  the 
iMtioivis  to  h^  treated  a»  presented  in  timo,  although  the  F^Kithonotai^'a. 
Aaia  workup  in  the  vaeatioB  {or  un^nt  work.  BntauitJi 

Jtmekofrcbm  v.  PeOo^,  9  Bom.  L.'K  1329. 


Art.  lO'-'Preemption  mitr^^erar.  A  •eptaited  sba^e  o£>a 
Mdin  Beimv  w^s  leased  hj  ar  regifterad  deed  in  Kaceh  13Q6  fo^  %e%mm 
jetn  on  a  y^adj  rental  la  October  1896  the  lefusor  sold  the  dMuro  b^ 
s  registered  deed  to  the  lessee.  There  was  a  stipulation  in  the  sale  deed 
ttoitwas  not  to  take  effect  until  after  expiry  of  the  Tease,  and  the 
letsM  eontmned  to  pay  rent  alter  the  execution  of  fM^  sale  deed,  HfX^' 
thit  Hmitation  £ar  a  suit  for  pre-emption  brought  by  a  co-occupant  in  July 
1903  began  to  run  from  tiiw  uute  on  which  it  was  i^greed  that  the;  sale 
ns  to  take  effect,  that  the  article  of  the  limitation  schedule  applicable 
vtt  article  10,  and  that  the  preepoption,  suit  was  not  timi^-barred. 

Vesaji  v.  Hamkriahna^  3  Ni^  I4  B,  193, 


ArtalO  and  XZQ— Limitation — Pre-emption  *miit — Mort- 
W  ^  way  of  conditional  Bale-^Punjab  Laws  Act  IV  of  1862,  S.  J^— . 
/iHrf  h(Mvng^W^9A  nazdiki— Coa^ar^r^.  Article  120  of  the  second 
Schedule  of  the  Limitation  Act  governs  a  suit  for  pre-emption,  on  ra  claim, 
arespeet  of  a  conditional  pale  of  a  share  in  a  joint  koala.  The  period.of 
Saitation  begins  to  run  from  the  date  of  expiry  of  year  of  grace  allowed,, 
ly  Beguiation  XVII  of  1806.  Johnstone  &  B^Mrry  /• 

Sh^  aimgh  V.  Shfioyl  Siiigh,  8.P^  L,  K,  1907,  l!f^  84 


■  '  S>  20  —Fartpaymentpf  principcd  andint&re^  S,  ?0  of  the 
l^ttulation  Act  requires  that  interest  must  be  paid  as  interesti  e^  it  xOiV^ 
h  distinctly  stated  at.  the  time  of  payment  that  it  is  paid  on  apcowt  of 
arferest,  or  else  there  must  be  evidence  from  which  the  parent  as  infae* 
*«*  may  be  distinctly  inferred,  and  if  so,  the  mere  proof  of  payr^e^t  ip 
«*cient.  Principal  must  always  be  paid  as  principal,  but  the  fact  of.tl^e 
W'Dent  must  appear  in  the  handwriting  of  the  person  making  the  siim% 
J  «.  of  the  debtor  or  his  duly  authorized  agent;  it  must  iqppear  that  the 
Wifteirt  iu  a  partpayment  of  principal,   and   this  fact   cannot  be  proved 
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alieimd  by  the  creditor.  The  fact,  however,  of  its  being  a  part  payment 
of  principal,  need  not  be  stated  in  so  many  words;  it  may  be  inferred 
from  the  writing  itself.  Russdl  /. 

Ranichordaa  v  Pestonji,  9  Bom.  L.  R.  1329. 


— Art  29.— Attachment  before  judgment-^  Suit  far  campenBOf' 

ti4>n'--Idmiiati(m—-Terminri8  a  quo.  Held  thB,t  the  limitation  applicable 
to  a  suit  for  damages  on  account  of  ihe  alleged  unlawful  attachment 
before  judgment  of  a  shop  belonging  to  the  plaintiff  was  that  prescribed 
by  article  29  of  the  Limitation  Act,  and  that  limitation  began  to  run  from 
the  date  of  the  attachment.  ILv/nigeea  MudaUar  v.  Jattaram  Davy,  29 
Mad.  621,  MuUan  Chand  Kanyalal  v.  Bank  of  Madras,  27  Mad.  34G  and 
Bam  Singh,  Mt^ai^dttur  v.  Bhottro  Manjee  Sonthal,  24  W.  B.  298,  followed. 
Surajmal  v.  Ma/nekchand,  6  Bom.  Law  Reporter,  704,  distinguished. 

Semble  that  such  an   attachment, .  if    wrongful,    is  not  a  continuing 
wrong  within  the  meaning  ofS.  23  of  the  Indian  Limitation  .'Act.  1877. 

Bannerji  J. 
Bam  Naravn  v.  Umrao  Singh,  29  All.  616. 


-^— — Art.  44 — *  Sale '  in  art.  4i  not  confined  to  transfer  of  abeo' 
lute  ovonerehip  only — Firuling  in  previotLS  suit  of  ihe  invalidity  of  a  mde 
does  7U)t  dispense  with  the  necessity  of  ening  to  set  aside  such  sale.  The 
term  '  sale  '  in  article  44  of  schedule  II  of  the  Limitation  Act  is  not  con- 
fined to  an  assignment  of  absolute  ownership  only  but  means  an  assign* 
ment  for  a  price  of  the  ward's  interest  whatever  that  may  be.  Article 
44  will  therefore  apply  to  a  suit  by  the  ward  to  set  aside  an  assignment 
by  his  guardian  of  his  right  as  mortgagee.  Onanaeambhanda  v.  Vdu,  23 
Mad.  279,  followed.  A  suit  by  a  ward  to  recover  properties  improperly 
alienated  by  the  guardian  will  be  covered  by  article  44  and  the  period 
of  limitation  will  not  be  prescribed  for  a  suit  for  posaession  of  immove- 
able* property.  The  fact  that  in  a  previous  suit  by  the  alienee  against  the 
ward,  to  recover  some  properties  which  has  not  passed  to  his  possession 
under  the  transfer,  the  alienation  was  found  invalid  will  not  relieve  the 
ward  from  the  consequences  of  his  failure  to  have  the  transfer  set  aside 
within  the  period  allowed  by  law  with  regard  to  properties  which  had 
passed  to  the  possession  of  the  aliene*^.  When  at  the  time  such  previous 
suit  was  brought,  the  ward's  right  to  such  property  had  been  extinguish- 
ed under  S.  28  of  the  Limitation  Act,  the  decision  will  not  have  the 
effect  of  reviving  the  extinguished  right.    LakBimi  Dcm  v.  Boop  Laulf  30 
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¥ad.  169.  distingnighed.  Whits  C  J  A  Aiyer  J. 

MadugtUa  Lcdchiah  v.  Pally  Mukhalinga,  30  Mad.  393. 

^Arts  62,  180 — Suit  to  recover  money    received    under    a 


Hnsfictian  which  is  an  absolute  nullity  governed  by  art  6^  and  not 
SO  and  cat^ae  of  action  arises  on  the  date  of  payment — A  suit  by  A  to 
leeover  from  B  money  which  B  had  recovered  from  a  debtor  of  A  under 
ealour  of  a  void  assignment  of  such  debt  by  A  to  B  is  an  action  for 
aooey  had  and  received  and  must  be  brought  within  three  years  of  the 
ptyment  by  the  debtor  to  B  under  article  G2  of  schedule  II  of  •  the 
limitation  Act.  Article  120  does  not  apply  to  such  a  case.  Nund  Lalt 
Bote  V.  Mesr  Aboo  Mahomed,  5  Calc,  597,  dissented  from.  Mahomed 
Wahib  V.  MaJiomed  Ameer  32  Calc,  532  followed.  S.  Aiyar  J. 

Shanm^uga  PiUai  v.  Minor  Oovindasami  30  Mad,  459 


—  Artioles  ;96,  ISO — Fraud  must  be    fraud  on  party 

iotiie  decree  or  transactxon — Art  HO  applies  to  suits  by  reversioner  for 
rdieif  against  fradulent  decree  brought  about  by  widow — Cause  of  aeiion 
^CLriUswhea  ivjury  donetoreversioa — Civil  Procedure  Codecs.  ^44 — 
Does  not  apply  when  dectez  itself  impugned — Res  judicata  Fraud  within 
the  meaning  of  article  95  of  Limitation  Act  is  fraud  practiced  upon  a 
jarty  to  the  decree  or  transaction  in  which  the  fraud  was  committed. 
(^undiT  NaJth  Chowdhry  v.  Tirthanund  Thalcoor  (3  Calc.  504),  followed. 
Article  35  does  not  apply  to  suits  by  reversioner  impeaohing  on  the  ground 
of  fraud  against  himself  transactions  of  a  preceding  qualified  owner  to 
which  he  was  no  party.  The  period  of  limitation  applicable  to  such  cases 
a  that  prescribed  by  article  120.  If  the  reversioner  brings  a  declaratory 
nut  to  set  aside  the  decree  or  other  transaction  brought  about  by  the  fraud 
sfthe  qualifiBd  owner^the  suit  must  be  brought  within  six  years  of-  such 
decree  or  transaction.  He  is  not  however  bound  to  bring  such  a  suit  and 
&  is  not  open  to  him  to  wait  until  the  auccesaion  falls  in  and  if  there- 
after aaything  is  done  constituting  an  injury  to  his  vested  right,  then  to 
parsne  his  remedy.  Where  property  in  the  hands  of  reversioner  is 
i^tached  in  execution  of  a  fra  lulent  decree  against  the  widow,  the  injury 
is  the  attachment  and  a  suit  for  redress  in  respect  of  such  attachment 
vfll  not  be  barred  under  article  120  if  brought  within  six  yeais  of  the 
ifttaehment,  whish  is  the  cause  of  action.  Parekh  Ranchor  v.  Bai  Vakhat 
'L  L.  R.  11  Bom.9 119  not  followed).  An  objection  by  the  reversioner  in 
execution  to  the  attachment  on  the  ground  that  the  decree  is  not  binding 
n  his  reversionary  right  is  not  triable  in  execution  under  section  244 
mi  smy  adjudication  thereon,  not  being  appealf^ble  under  section  244  will 
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not  ie  Wndiag  in  subsequent  proceeding.  White  C  J.  &  Mya/r  J. 

I  ■■  Arta.  138,  147 — Bwi  on  mortgage  bond  to  evforce  pay- 
fWnt  ^  amoufd  due  by  sale  of  mortgaged  pr(^rty—StuU  on  m^otigage 
m  Ei^Viek  form  for  foreclo$ure  or  sale^Trunsfer  of  Property  Act  &. 
58,  48,  100.  A  suit  on  a  simple  mortgage  bond  to  enforce  pigment  of 
the  mkoni^  due  cm  the  boiiHl  l>y  sale  of  the  mortgaged  property  is  j^over- 
aced  hy  ifft«e)e  132  of  sohed^le  II  of  the  limitation  Act  and  not 
bjr  article  147.  The  latter  article  is  lanited  in  its  application  to 
llie  0^  ciass  ^  mortgages  in  which  alone  the  suit  can  be,  and  ^ways 
ti,  jbroQght  &r  foreclosure  or  sale,  that  is  to  mortgages  in  the  EngUflb 
form-  P.  C. 

Vamdeva  JtifdkMar  v.  Srinivam  Pillai  30  Mad.,   42G. 


^rt.  185  ftad  144.— JbvuJofton  XVII  0f  ISOS^-^ortgage  by 


miay  nf  eoneKUonal  aale — Adverse  pomeseum—Cmjm  cfoi^wi.  In  the  ease 
of  a  mortgage  by  wav  of  conditional  sale  foreclosed  under  Begttlati<m  17 
of  I60G,  the  mortgagee  is  not  entitled  to  TOco^er  possession  as  owner  ^1 
after  1^  expiry  of  the  year  of  grace  allowed  by  the  regnlakion  9mA  time 
does  not  ran  agaimst  him  until  after  tlw  expiry  of  such  year,  90  J^  R,  1895 
followed.  Lal^Md  J. 

T^  Chmd  V.  Sohd  Singh,  8  P.  £.  R.  1907,  No.  72. 


—  M  Artieto  164.— CiviZ  Procedure  Co*,  Sections.  IQS 
0mA  BOS — Elz  parte  deoree^Appl^tion  to  set  aside.  The  provisions  of  the 
Xwitpticn  Act  must  be  strictly  construed— 5  P.  B.  1897;  32  Pp  B.  1897 
feU^wed,  Held,  that  before  the  stringent  provisions  of  Article  164  of 
ttM  Iwutfition  Act  could  be  applied  to  an  application  for  setting  aside  an 
nqpomti  decree,  it  must  he  clei^rly  found  4^hat  tbere  was  a  proper  and  vulid 
uMi^hmient  of  the  «pf)ellwt'8  ^propeiity. 

Article  1G4  will  not  anp4y  if  it  is  found  that  the  property  «ttiioilMd 
did  notlielong  to  the  judgment  debtor. 

A  tedii^  that  an  application  or  a  suit  is  barred  by  limltAtion  does 
pet  aeoeMary  xu  every  casepretlude  remedy  by  revision  when  it  does 
Hit  ^pyear  that  all  the  neeessary  matters  essential  f>r  arriving  at  .such 
iBoaelueiop  have  been  folly  wd  property  taken  into  ooneideration  bgr  ^e 
leMrer  Court. 

»9dkmnm  v.  KmrmmAamd  8  P.  U  B.  Ko,  79 
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Art  175 — G,  Second  Appeal — Application  to  bring  in 
legal  representatives  of  deceased  respondent,  in  second  appeal — 
Coie  of  Civil  Procedure  Ss.  5S7,  5S3— Abatements-Death  of  one 
^several  respondents  pending  appeal, — The  period  of  limitation  laid 
inra  in  Article  175 C,  of  the  Limitation  Act,  for  an  application  tD  brisg 
k  the  heirs  of  a  deceased  party  applies  to  second  appeals.  Section  587  of 
4e  Code  of  Civil  Procedure  must  be  read  in  conjunction  with  section  582 
of  the  Code  and  Art.  1750,  of  the  Limitation  Act  Sasya  Pillai  v,  Aiya^ 
hxnnxL  Pillai,  29  Mad.  529,  dissented  from.  Where  one  of  the  plaintiSs 
lespondentis  in  a  second  appeal  against  a  decree  for  rent  passed  in  their 
hvoor  had  died  and  no  application  was  made  to  bring  in  his  heirs  withiu 
the  period  allowed  by  Art.  175  C,  of  the  Limitation  Act: — Held,  that  the 
sppeal  had  abated  bd  far  as  the  deceased  respondent  was  concerned,  but  that 
the  appellants  were  entitled  to  go  on  with  the  appeal  as  against  the  other 
req)ondent&  Rampini  Ag.  C,  J.  &  Sharfudin  J. 

Upendra  Kumar  Sha/mlalr:^Q  0.  L.  J.  715  34  Calc.  1020. 

Madras  District  Municipal  Act  (IV  of  1884,)  Ss.  47,  66  (1 )— 
Tax  on  houses,  a  yearly  tax— When  ownership  arises  after  assessment,  such 
(iwner  linMe  for  whole  tax  and  not  only  for  instalments  accruing  due 
ajter  acquisition  of  ownership, — The  provisions  of  section  66  (I)  and  other 
sections  of  the  Madras  District  Municipalities  Act,  show  that  the  tax  im^ 
posed  on  hoases  under  section  47  of  the  Act  is  a  yearly  tax,  although  for 
the  sake  of  CDnvenience  it  may  be  made  payable  in  instalments.  A  person 
toeoming  the  owner  of  a  house  subsequent  to  such  assessment  becomes 
BftUe  as  owner  for  the  whole  yearly  tax  and  not  only  for  the  instalments 
fhit  accrue  due  after  hi^  acquisition  of  ownership.  lb  is  not  compuIsDry  on 
Ik  Munidpality  to  apportion  the  tax  among  the  several  owners  during 
the  period  and  the  provisions  of  the  Transfer  of  Property  Act  regarding 
the  obligations  of  buyer  and  seller  in  respect  of  the  payment  of  taxes  do 
Kit  apply  as  between  the  Municipality   and  the  subsequent  owner. 

S.     Aiyer   J. 
The  Chairman  of  the    Municipal    Council,    Ndlore  v.    DwarapaUy 
KdUamma  30  Mad.,  42a 

Madras  Bent  Recovery  Act  (VIII  of  1865,)  Ss.  38  and  39— ScUe 
on  excessive  demand  illegal— Institution  of  civil  suit  after  taking  summ- 
my  proceedings  no  bar  to  proceeding  with  tite  latter — Limitation  Act  Art. 
H^No  har  to  defendant  in  possession  pleading  invalidity  of  sale. — Where 
wdee  of  demand  by  the  landlord  under  section  39  of  the  Rent  Recovery 
Act,  clsdms  a  larger  amount  than  is  legally    due  from  the  tenant,   a  sale 
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ander  the  Act  by  the  landlord  for  non  compliance  with  such  excessive  de- 
mand is  illegal,  and  no  subsequent  alteration  of  the  amount  to  the  proper 
figure  can  validate  such  sale.  Pickuvayengar  v.  Oliver,  2fl  Mad.,  261, 
followed.  Where  the  landlord  institutes  a  civil  suit  for  the  rent  after  tak- 
ing proceedings  under  the  Act,  such  proceedinga,  if  pleaded  by  defendant, 
will  be  a  valid  defence  to  the  suit;  but  semble  the  mere  institution  of  the 
suit  will  not  make  it  illegal  to  proceed  further  with  the  summary  procee- 
dings. If  the  suit  is  allowed  to  proceed  to  judgment,  the  debt  will  merge 
in  the  decree  and  further  summary  procee  lings  will  be  illegal,  but  a  sale 
before  judgment  will  be  valid.  A  defendant  in  possession  whose  right 
to  sue  to  set  aside  a  sale  is  barred  by  article  12  of  schedule  II  of  the 
lamitatioQ  Act,  may  set  up  the  invalidity  of  such  sale  as  a  defence. 

Benson  &  Wallis  J.  J. 
Venkatadialapathy  Ayyar   v.  Robert  Fischer  3o  Mad,  444. 

Hahomedan  law  —Wakf-sha/rfs  in  a  limited  Company— ^hBxos  in  a 
limited  company  cannot  be  the  subject  of  a  valid  wakf  under  the  Mahome- 
dan  law.  Rus»d  J. 

Bai  Fatm^ahibi  v.  QvXam  Husain  9  Bom.  L.  R.  1337 

Malabar  Law — Otti-holder's  right  of  preemption,  nature  of— Such 
rijM  a  right  of  election  and  not  a  right  to  veto— Right  of  pre-emption 
can/not  be  enforced  by  cownter-daim  by  otti-holder  in  transferee's  suit  for 
redemption — Variation  between  pleading  and  proof — Plaintiff  failing  to 
prove  plaint  mortgage  may  be  given  a  decree  on  mortgage  admitted  by 
defendant — The  right  of  pre-emption  which  an  otti-holder  has  by  custom 
under  Malabar  law  is  only  a  right  to  elect  whether  he  will  purchase  or 
not  and  not  a  right  to  veto  a  transfer  by  the  janmi,  without  his  knowledge. 
The  otu-holder's  right  cannot  be  pleaded  as  a  bar  to  a  transferee's  right 
to  redeem,  without  an  offer  to  purchase  that  right  Such  an  offer  by  the 
otti-holder  cannot,  in  this  country,  be  entertained  as  a  counter-claim  in  a 
suit  by  the  transferee  of  the  janmi  right  for  redemption,  but  must  be  enfor- 
ced by  a  separate  suit.  Kurri  Veerareddi  v.  Kurri  Bapiredd%  (29  Mad., 
839),  followed  Case  law  on  the  otti-holder's  right  of  pre-emption  discussed. 
Where  in  a  suit  for  redemption,  the  plaintiSf  fails  to  prove  the  mortgage 
Mt  up  by  him,  the  Court  may  allow  the  plaintiff  to  redeem  on  the  bc^is  of 
a  different  mortgage,  under  which  the   defendant  claims  to  hold. 

White  C.3.&  Miller  J. 

Sankfvran   Mussad  v.     Mokkath    Ussain     Haji  30  Mad.,  388. 
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Malicious  P/osccution— CtviX  Procedure  Code  section  II — Jwri^diC' 
tionofCivU  Court — Cav^se  of  action — Municipal  Committee — Suit  againd 
-A  suit  for  damages  for  malicious  prosecution  in  maintainable  against  a  Mu- 
nicipal Committee.  Reid  J. 

Amar  Nath  v.  Municipal  Cammittee  8  P.  L.  R.,  1907.  No.  78 

Mamlatdars'  Courts  Act  (Bom.  Act  III  of  1876),  sec.|4— Jfomo- 

Mars'  Courts  Act  (Bom,  Act  II  of  1906),  sec,  5— Mamlatdars'  Court- 
Suit  for  possession  of  a  house  situate  within  a  town  —  Jurisdidion^-^Act  ef 
procedure — Repealed  Statute^ A  suit  for  the  recovery  of  possession  of  a 
boose  situate  within  a  town  wa3  instituted  in  the  Court  of  a  Mamlatdar 
while  the  Mamlatdars'  Courts  Act"  (Bom.  Act  III  of  1^76)  was  in  force,  but 
before  the  suit  was  finally  decided  that  Act  was  repealed  and  the  Mamlat- 
dars' Courts  Act  (Bom.  Act  II  of  1906)  had  come  into  operation. 

Held,  that  the  Mamlatdar  had  no  jurisdiction  to  decide  the  suit. 
Per  Curiam:  =  rho  repealed  statute  is,  with    regard    to    any    further 
operation  as  if  it  had  never  existed. 

Regina  v.  Denton  (1852j  18  Q,  B.  761,  followed  and  applied. 

Russell  a  J.  &  Batty  J. 
Vajechand  v,  Nandram  31  Bom.  545 

Marriage— -4 fta^cmen^  of  suit— Suit  for  dissolution  oj  marriage — 
Death  of  plaintiff-respondent — Damages  —Abatement  of  claim  against  co* 
TtsfKyiident — Held,  that  a  suit  by  a  husband  for  dissolution  of  marriage 
tbates  on  the  death  of  the  respondent,  and  the  dismissal  of  the  suit  entails 
ibatement  of  the  claim  for  damages  preferred  against  the  co- respondent — 30 
IJ.  P.  and  if.  I7Z  followed,  Reid  J. 

S.  V.S&  B.,  8  P.  L.  R,  1907  No.  63 

Mortgage — Prior  and  subsequent  mortgagees— Decree  for  wle  in  emt 
ij  subsequent  mortgagee,  prior  mortgagee  not  being  a  party — Prior   mort- 
gaged  biTiding  ai  sale  without  mentioning  his    own  incumbrance — Suhee^ 
<pufnX  suit  for  sole  hy  prior  mortgagee — Estoppel — The  plaintiff  was  a    prior 
mortgagee  suing  for  salo  or  foreclosure.  The  principal  defendant  was  a  puisne 
mortgagee.     The  defendant  obtained  a  decree  for  sale  without  making  first 
mortgagee  a  party  to  his  suit.    The  property  was  put  up  for  sale    as   free 
from  incumbrances:  the  plaintiff  bid  at  the  sale,    but   made    no  mention  of 
his  owQ  mortgage,  and  the  property  was  purchased  by  one  R.  C.     The  plain- 
tiff then  sued  on  his  mortgage  and  got  a  decree  for  foreclosure,    but    failed 
to  obtain  possession.    Held  that  the  plaintiff  was  es bopped  by  his  own    con- 
duct in  bidding  at  the  sale,  in  execution  of  the    defendant's   decree   withoq^ 
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disclosing  the  existence  of  his  own  mortgage  from  disputing  B.  Cs  purchase. 

Oriffin  J. 
Mauji  Ram  v,  Mohan  Singh,  A.  W.  N.  1907,  278 

— — Registered  document  withheld  by  execviant — Delivery  of  deed 

not  necessary  to  complete  the  transaction — The  Divisional  Judge  dismissed 
the  plaintiff's  suit  based  on  a  mortgaged  deed,  on  the  ground  that  thoogh 
the  defendants  has  presented  the  deed  at  registration  and  admitted  its  exe- 
cution, they  had  not  delivered  it  to  the  plaintiff  on  receiving  it  back  from 
the  registration  office,  and  that  the  transaction  was  therefore  incomplete.  It 
was  found  that  the  defendants  had  received  full  consideration  and  no  fraud 
was  committed  on  them. 

Held,  that  the  view  of  the  law  taken  by  the  Divisional  Judge  was  erro- 
neoua  Delivery  of  the  deed  was  not  legally  necessary  to  complete  the  traa- 
sactioa—  5  B.  &d  C.  692  followed.  Johnstone  &  Raitigan  J.  /. 

Kanshi  Ram  v.  Tota  Ram,  8  W  L.  R  ,  1907  No.  78. 

^ Mortgage  by  way  of  conditional  sale — Notice-^ Demand   m/ide 

before  expiry  of  term  of  mortgage — When  the  necessary  demand  is  made  by 
the  mortgagee  before  the  expiry  of  the  stipulated  period  for  redemption,  the 
notice  under  Section  8  of  Regulation  XVII  of  1806  issued  at  the  instance  of 
the  mortgagee  is  invalid,  even  if  the  notice  itself  was  issued  after  the  expiry 
of  the  period  of  redemption.  Reid  &  Chatterji  J.  J, 

Sant  Singh  v.  Jiwan  Mai  8  P-  L.  R.  1907.  No.  81. 

Suit  for  redemption — Practice-- Plaintiff  &uing  as  sole  heir 

— Death  of  plaintiff  ^Abatement  of  suU,  One  Musammat  Prabawati,  sister 
of  the  Respondent  Musammah  Darga,  sued  the  appellant  for  redemption  of 
mortgage,  executed  by  the  Musammat's  father  in  favour  of  the  appellant 
ou  the  ground  that  she,  as  an  unmarried  daughter,  had  obtained  the  sole 
right  to  the  property  of  the  father  to  the  exclusion  of  her  married  sister  to 
whom  along  with  herself,  when  a  minor,  the  mortgaged  property  had,  in  a 
previous  litigation  between  the  parties  interested  in  the  mortgage,  been 
surrendered  by  the  order  of  the  Court,  which  had  held  the  mortgage  debt 
to  have  been  satisfied.  In  the  present  suit  Musammat  Durga  was  made  a 
pro  forma  defendant.  Musammat  Prabhawati  having  died  during  the  pen- 
dency of  the  suit,  Musammat  Durga  applied  to  have  her  name  removed  from 
the  array  of  defendants  and  substituted  as  plaintiff. 

Held  that  the  right  claimed  by  Musamat  Prabhawati  being  a  personal 
right  and  adverse  to  that  of  her  sister  Musammat  Durga,  the  suit  abated 
after  Mussamat  Fr^bhawati's  d^th  and  Musammat  Durga  could  not  get  her 
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nme  sabBtituted  as  plaintiff  and  oontinue  the  suit 

Stanley  C.  J.  &  Bv/rkitt  J. 
Bdak  Puri  v.  Mussammat  Bwrga,  4  A-  L.  J.  78a 

Redemption,  partial.  One  J  was  second  mortgagee  of  a  four 
naas  share  of  a  property  and  redeemed  a  first  mortgage  upan  a  twelve 
urns  share  inclnsive  of  his  four  annas.  A  subsequent  mortgagee  of  the 
eight  annas  share  redeemed  the  first  mortgage  upon  the  whole  twelve  annas. 

Hdd^  that  J  was  entitled  to  redeem  the  four  annas  upon  which  he  had 
sseeond  mortgage.  P.  C. 

Jawahir  Singh  v.  Baldeo  Baksh.  6  C.  L.  J.  672. 


Burden  of  proof-^Mortgage  bond — Denial  of  execution  and 
f^ismg  of  consideration  by  third  party.  If  an  action  to  enforce  a  mortgage 
secttrity  is  contested  by  the  mortgagor  and  execution  is  admitted  by  ,  or 
proved  against  him,  the  onus  lies  upon  him  to  prove  that  the  recitals  as  to 
the  payment  of  consideration  for  the  deed  which  -  he  executed  are  untrue. 
When  it  is  contested  by  a  stranger  who  denies  that  the  bond  was  executed 
iod  also  asserts  that  there  was  no  consideration  for  the  mortgage,  the  onus 
is  upon  the  mortgagee  to  prove  his  case.  Baranashi  v.  Brij  Lai,  (1899),  3 
C.  W.  N.  dissented  from.  Brett  <&  Mookerjee  J.  J. 

BiAeswar  v.  Harbana,  6  C.  L.  J.  659. 

Applicaiion  for  f or edoaure— Nature  of--Plaim.    An  applica- 

tkamade,  under  the  Transfer  of  Property  Act,  for  foreclosure  or  re- 
^ption  in  accordance  with  the  terms  of  a  decree  nisi  in  a  foreclosure  or 
niemption  suit  is  a  plaint ;  and  the  proceeding  following  upon  such  appli- 
crioQ  is  a  '  BuiV  (although  not  the  original  mortgage  suit  terminated  by 
tbe  decree  imi),  within  the  meaning  of  those  terms  in  the  definition  of  decree 
terms  in  the  definition  of  *  decree  '  given  in  S.  2  of  the  Code  of  Civil 
Prceedore. 

When  the  dies  datus  in  a  decree  nisi  has  been  allowed  to  pass  without 
paymfflit  being  made,  the  creditor  is  entitled  as  of  right  to  an  order  absolute 
te  foreclosure,  subject  only  to  an  exercise  by  the  Court  of  an  equitable  dis- 
eration  to  extend  time  for  payment  and  redemption  upon  proper  grounds. 
SomeA  v.  Ramkrishna,  27  ('aL  705  dissented  from.  Nand  Lai  v.  Ram 
fiaton  Lodhi,  2  Nag.  L.  B.  137  followed 

Laamibai  Naikin  v.  Ramchandra  Malhar,  3  Nag.  L  R.  146. 

Tuime  mortgagee  obtaining  a  decree  for  sale  alter  redeeming 


ii 


•  pKor  twufrticittan/  mortgage,  effect  of— Whether  objection  could  be  rais^p 
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in  execution.  Where  subsequent  mortgagee  obtains  a  decree  for  sale  upon 
bis  simple  mortgage  on  condition  of  his  redeeming  a  prior  usufructuary 
mortgage  which  he  redeems  and  obtains  possession,  the  judgment  debtor  is 
not  competent  to  object  to  the  sale  on  the  ground  that  being  in  possession  ot 
the  property  as  a  usufructuary  mort^^agee  he  could  not  sell  the  property  in 
execution  of  his  simph  mortgage.  Blmgivan  Das  v.  Bhawani,  26  All.  14; 
Abdul  Qayyam  v,  Sadr-ud-din,  25  A.  VV.  N.  ]1,  distinguished.  The  rule 
laid  down  by  Maia  Din  v.  Kasoundkan  v.  Kazim  Husain,  13  AIL  432, 
should  not  be  extended.  Knox  J. 

Jai  Oohind  v.  Pateari  Partab,  4  A.  L.  J,  764. 

• Purchaser  of  equity  of  redemiMon  not  made  party  in    mori' 


gage  suit — His  right  against  purchaser  at  mortgage  sale — Respective  rights 

H(yw  adjusted—Suit  for  possession — Limitation — Transfer  of  Property 

Act,  Ss,  60,  85 — Res  judicata.  Where  a  mortgagee  in  execution  of  a  decree 
against  the  owners  of  the  equity  of  redemption,  except  one,  brings  the  mort« 
raged  property  to  sale  and  purchases  it,  tlie  owner  of  the  equity  of  redemp- 
tion who  was  omitted  from  th&  mortgage  suit  is  not  affected  by  the  decree. 
The  proper  procedure  for  the  purchaser  in  such  a  case  to  follow  is  to  sue  for 
recovery  of  possession  subject — to  the  right  of  the  person  excluded  to  redeem 
him. 

Where  after  such  purchase  the  owner  of  the  equity  of  redemption  who 
had  been  excluded  brought  a  suit  for  recovery  of  possession  against  the 
purchaser  at  the  mortgage  sale  on  the  ground  that  he  was  not  aiTected  by  the 
mortgage  decree  and  the  suit  was  decreed. 

Held,  that  the  owner  of  the  equity  of  redemption  onnot  rei.ist  a  suit  by 
the  purchaser  at  the  mortgage  sale  for  possession  (subject  to  the  right  of  the 
defendant  to  redeem)  on  the  ground  that  the  right  of  the  parties  ought  to 
have  been  adjusted  in  the  previous  litigation,  when  in  the  previous  litigation, 
he  had  successfully  pleaded  that  the  purchaser  at  the  mortgage  sale  must 
enforce  his  rights  by  a  separate  suit.  Brett  &  Mookerjee  J.  J. 

Jugdeo  Singh  v,  Habibidla,  11  0.  W.  N.  107. 

. ^T.  p.  Act  Ss.  67,  96,  97— Person  holding  two  mortgages  on 

ike  8ame  property,  the  first  usufructuary  and  the  second  simple,  can 
hrinq  the  proj^erty  to  sale  in  suit  on  the  second  mortgage  free  of  the  first 
mortgage— k  person  holding  two  mortgages  on  the  same  property,  the 
first  an  usufructuary  and  the  second  a  simple  mortgage,  can  sue  under  sec- 
tion 07  of  the  Transfer  of  Property  Act  to  recover  the  money  on  the  simple 
mortgage  by  bringing  the  property  to  sale  free  of  the  usufructuary  mort- 
gage.   Th^  decree  in  such  a  case  should  direct  the  property  to  be  sold  aqd 
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ibe  8aIe-procoed3  to  b3  applied  first  in  discharge  of  the  uaufractuary  mort- 
pge  and  the  balance  in  discharging  the  second  mortgage.  The  fact  that 
Bosoitfor  sale  could  be  brought}  on  the  usufructuary  mortgage  will  be  no 
Ik  to  such  mortgage  being  paid  out  of  proceeds  derived  by  the  sale  of  the 
Jtoperty  on  another  mortgage.  Ojvinchj  Bkatta  v  Narain  Bhatta,  29 
M,424,  followed  in  principle  Bhagwan  Doss  v,  Bliawani,  26  All,  14, 
aot  followed  Sections  96  and  97  of  the  Transfer  of  Property  Act  do  not  in 
\am  eiclade  usufructuary  mortgages  and  their  provisions  may  be  applied 
*o  soch  mortgages.  Boddam  &  Miller  J.  J. 

Jlifngosami  Nadan  v.  Subbaraya  Iyer  30  Mad.,    408. 


— Transfer  of  Property  Act,  as.  88,  89 — Mortgage  decree    under 

i^SS  cannot  impose  personal  liability  for  costs — Swih  liability  should  be 
forced  under  s.  90 — It  will  be  contrary  to  the  scheme  of  the  Transfer  of 
Property  Act  and  to  the  practice  of  the  English  Courts  of  Eiquity  to  make  a 
mortgagor  personally  liable  for  costs  in  any  case  before  the  sale-proceeds 
bve  proved  insufficient  to  satisfy  the  mortgage  claim.  A  decree  under  sec- 
tion 88  of  the  Transfer  c^  Property  Act  must  not  order  the  defendants  per- 
soQiIljtopay  the  costs  I  a^y  contain  a  declaration  of  the  personal  lia- 
Uiiy  of  defendant  for  pr.auipal  or  costs,  but  such  a  declaration  f  is  not  a  part 
oftheosoalform  of  decree  under  the  Transfer  of  Property  ^Act  and  is  en- 
farceable  only  under  section  90.  The  word  *  the  amount  due  on  the  mort- 
pp  for  the  time  being  '  in  section  90  must  be  taken  to  include  costs. 

Benson  &  WaUis  J,  J. 
lamaJamma  x.  Komandur  Nara»inha  Charlu,  30  Mad.,  469  =  2  M  L.T.  369 

-^Transfer  of  Property  sec.  91 — Permanent    lease  holder  right 


knieem — Terms  of  the  lease — Where  the  plaintiff  was  put  in  possession 
of  kad  as  a  permanent  lease  holder  in  consideration  of  a  premium  to  be 
piil  yearly  and  could  do  with  the  land  weat  he  liked,  he  Uked,  held  that 
k  was  not  a  mere  tenant,  or  an  ordinary  lessee  but  had  such  an  interest  in 
4e  land  as  was  sufficient  to  entitle  him  redeem  a  prior  mortgage.  Qrifjin  J. 
Baghunandan  v.  Ambika  G  C.  L.  J.  703 


T.  P.  Act  Ss.  92  and  9^— Redemption-Subsequent   stdt  for 

P^  received  by  rnortgagee  barred, — In  a  suit  for  redemption  there  ought  to 
ha  complete  and  final  settlement  of  all  accounts  between  the  mortgagor  and 
mortgagee  right  up  to  the  tin)e  of  actual  redemption  or  sale,  as  the  case  may 
k  A  moitgagor  therefore  who  has  obtained  a  decree  for  redemption  and  paid 
B  vfaat  was  foond  by  the  decree  to  be  due  from  him  cannot  subsequently 
**  br  piofits    realized  by  the  mortgagee  in  possession,   which  might  and 
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ought  to  have  been  taken  into  account  at  the  time  of  passing  the  decree. 

Richards  3. 

Kashi  Prasad  v.  Bajvang  Prasad,  A.  W.  N.,  1907,  281. 

Hindu  law --joint  family — Mortgage  by  a  manager — Sale  by 

a  mortgagee  of  mortgaged  property  in  execution  of  money — Decree  prohi" 
bitedr-Transfer  of  Property  Act — sec,  99 ^Mortgagee's  possession  not  adverse 
^  Minor  not  bound  by  sale-  Sea  90  of  the  Transfer  of  Property  Act  pro- 
hibits a  sale  of  mortgaged  property  held  in  contravention  of  the  provisions  of 
the  section.  Jadublal  v.  Kali  Kunar  30  Cal  463,  and  Mahabi/r  v.  Saiya  Bibi 
17  All   522  followed 

In  a  joint  Hindu  family  governed  by  the  Mitakshara  a  son  is  not  de- 
prived of  his  equity  of  redemption  by  virtue  of  a  eale  prohibited  by  law. 
Matihuraman  v  Ettepasami  22  Mad.,  372  followed.  Martand  Balkishna 
v,  Dhandu  Damodar  22  Bom.  624  applied  in  principle. 

A  suit  for  redemption  is  not  barred  merely  by  reason  of  silence  or 
acquiescence  on  the  part  of  the  mortgagor  unless  there  is  a  release  cf  the 
equity  of  redemption.  Khairaz  v.  Dain  32  Cal.  226  followed.  The  only 
modes  in  which  a  mortgagee  can  extinguish  the  right  of  redemption  are 
either  by  getting  the  mortgagor  to  execute  a  release  of  equity  of  redemp- 
tion in  his  favour,  or  by  a  proper  suit  under  the  Transfer  of  Property  Act 
A  mortgagee  by  erroneously  representing  himself  aa  owner  of  the  mortgage<l 
premises  can  not  make  his  possession  adverse  to  the  true  owners. 

DUUm  J. 

Jhahba  Kal  v.  Chhajju  Mai  4  A.  L.  J.  787 

Negotiable  Instrument  Act  (XXVI  of  1881.)  Ss.  8,  78.— B^^ 
of  indarser  endcrrsing  for  collection— Indorser  on  regaining  possession 
bill,  may  strike  out  name  of  indorsee  and  himself  sue  on  the  bilL  Tl 
holder  of  a  negotiable  instrument  within  the  meaning  of  section  8  of  tl 
Negotiable  Instrument  Act,  to  whom  payment  must  be  made  under  secti 
78  of  the  Act,  is  the  person  who  on\he  face  of  su^  instrument  is  entiC 
in  his  own  name  to  the  possession  thereof  and  to  receive  or  recover 
amount  due  therefor  from  the  parties  thereto.  Su66a  Narayana  Vath 
V.  Ramaswamy  Iyer,  30  Mad.  93  referred  to.  Where  the  drawer  or  ind< 
ser  takes  up  a  bill  by  paying  the  holder,  he  is  entitled  to  strike  out  suba 
quent  parties  and  maintain  a  suit  on  such  bill  against  the  parties  antecedel 
to  himself.  Where  a  bill  is  indorsed  for  collection  and  is  returned  by  tl 
indorsee  to  the  indorser,  the  former  ceases  to  be  the  holder  within  the  meal 
ins  o£  section  8  of  the  Act»  acd  the  latter  can  maintam  a  suit  on  the  bill 
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itrikiog  oqI  the  name  of  the  indorsee.    English  and  American    cases  on  the 
wbject  considered.  Benson  &  Wallia  J.  J. 

Subramania  Chetty  v.  Alagappa  Chetty,  30  Jt»»A  441. 

N.  W.  F.  Land  Revenue  Act  (XIX  of  1873,  S8.)294  (g)  and  203. 
^Aei  (Local)  No.  Ill  of  1899  (Court  of  Wards  Act)  Ss.  9,  35  and  47— 
fwoer  of  Court  of  Wards  to  sell  property  under  its  svperiTUendence.  The 
■tate  of  a  Mahammadan  lady,  named  Hawa  Begom,  was  at  her  own  request 
bken  under  the  superintendence  of  the  Court  of  Wards  under  section  19^^, 
dioae  (g\ot  Act  Nj.  XIX  of  1873.  This  was  in  1896,  In  1902  the  Court 
of  Wards  sold  a  portion  of  Hawa  Begam's  property,  as  was  alleged,  wi- 
thout her  consent.  Held  on  suit  by  persons  claiming  title  through  Hawa 
Begam  to  recover  the  property  so  sold,  that  the  Court  of  Wards  was  under 
tiie  circumstance  entitled  to  sell,  even  without  tbe  owner  s  consent  and  that 
ite  discretion  could  not  be  questioned  in  any  Civil  Court. 

SembU,  that  if  the  property  had  been  placed  under  the  superintendenoe 
of  the  Court  of  Wards,  under  section  9  of  Local  Aot  No.  Ill  of  1899,  and 
if  the  sale  had  been  made  without  the  consent  of  the  proprietor,  otherwise 
than  on  the  ground  set  out  in  the  concluding  paragraph  of  section  35,  the 
ale  would  have  been  a  bad  sale  and  the  Civil  Court  could  have  entertained 
a  suit  to  question  the  power  of  the  Court  of    Wards  to  sell. 

Knox  &  Richards  J.  J. 

Mchsan  Shah  v.  Mahbub  Ilahi,  29  AH  589. 

Outik-- Agreement  to  be  bound  by — When  avoidaMe—It  is  not  open  to 
pvtieB  to  resile  from  an  agreement  to  be  bound  by  an  oath  of  the  other 
pvty,  if  there  has  been  a  complete  proposal  and  acceptance  except  for  some 
good  reason.  Benson  &  Sankaran  Nair  J.  J. 

Vdayvda  v.  Narainsami  17  M.  L.  J.  536 

Partition — Suit  for — Right  of  aputnidar  of  a  small  share  fif  an  ea» 
Ue  to  claim  partition^In  the  absence  of  proof  of  inconvenience  to  other 
f/Hbtaers,  a  putnidar  whose  right  extends  over  only  a  fractional  share  of 
one  of  mauzahs  in  the  zamindari,  is  entitled  to  soaintain  a  suit  for  partition. 

Stephen  &  Holmood  J.  J^ 

Umo  SundaH  Debi  v.  Benode  Lai  Pakrashi,  34  Calc  1026 

VtMtice— Appellate  Court — Taking  notice  of  events  happenmg  after 
Ae  Cfrder-^Appealed  against-^It  is  not  only  competent  to  a  Court  of  appeal 
Vil  it  may  do  its  duty  under  the  certain  circumstances^  to  take  notice  of 
ovmtB  which  have  happened  since  the  order  challenged  in  appeal  was  mada 

LMookerjee  &  Casperez  J.  J. 
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■    C&urfs  proiesB,  abase  of— Wrong  done   hy   order  of  Courts 

Cdrirfa  inherent  power  to  rectify— Events  happening  after  the  filing  oj 
appeal — When  an  order  has  been  improperly  or  fradulently  obtained  from 
a  Cotirt,  as  soon  as  the  Court  is  apprised  of  the  fact,  it  will  recall  the  order 
on  the  ground  that  no  Court  will  tolerate  an  abuse  of  its  process.  The 
Court  has  inherent  power  to  do  so. 

When  there  has  been  a  wrongdone  by  an  order  of  Court  which  has  been 
set  aside  on  appeal  the  Court  executing  the  decree  without  express  autho- 
rity of  law  is  competent  to  put  the  parties  in  the  position  which  they  ooeu- 
pied  before  that  order.  Mookerjee  &  Oaspersz  J.  J. 

Ud4t  V.  BaahiJca  6  C.  L  J.  662 


•Statement  not   contradicted   in    written   statement — A    fact 


alleged  in  the  plaint  and  not  expressly  denied  by  the  defendant  is  taken  to 
have  been  admitted  by  the  latter  and  there  is  no  necessity  f6r  the  former 
to  prove  it.  RaMigan  &  Shahdin  J.  J. 

Gv/rddtta  Mali  v.  OooUim  Ali  2  P.  W.  B.  275 

l^r6*Emption — Price  stated  jin  sale-deed  ctUeged  to  be  fictitioua — Bur- 
den of  proof— ^h%n  a  plaintiff  pre  emptor  comes  into  Court  alleging  that 
the  price  ent^ned  in  the  sale-deed  is  fictitious,  it  rests  on  him  to  give  some 
prima  facnie  evidence  that  this  is  the  case.  But  comparatiyely  slight  evi- 
dence is  sufficient  for  such  purpose,  and  it  will  then  bo  for  the  pardes  to 
the  sale  to  show  that  the  ^rice  alleged  to  have  been  paid  was  actually  paid. 
Conor  V.  Ohvlam  Haidar,  iS    All,  617  hot  followed. 

Aikman  &  Oriffin  J.  J. 
AbdvZ  Majid  v.  Amda\  29  All  618. 


Waj^lMfl^rz — Construction  of  decument — Custom  or  con- 
tract— ^The  zamindars  of  a  village  in  the  district  of  Saharanpur,  in  a  wajib* 
uUarz  attested  on  the  8th  November  1861,  declared  they  would  *<  be  bound 
by  and  act  upon  the  undermentioned  conditions  "  for  thirty  years,  until  the 
cdmidetioiQ  of  the  next  settlement  Amongst  the  ''  undermentioned  condi- 
tions "  were  oertwi  conditions  relating  to  the  right  of  pre-emption.  A  fresh 
settlement  was  commenced  in  1890,  and  in  the  wajib-ul-arz  prepared  at 
that  settlement  it  was  pirovided  that  **  as  to  the  remaining  customs  in 
the  Village  the  record  of  rights  prepared  at  the  former  settlement  is  to  be 
looiei  at  ^ 

idd  that  the  earlier  wajib-ul-arz  recorded,  not  a  custom,  but  a  con- 
tract, which  came  to  an  end  with  the  term  of  the  settlement,  and  the  later 
wajib-al*arz  could  not  be   construed  as  the  record  of  a  custono  after  the 
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lipee  of  only  thirty  years:  there  waa  tber«{or«|  np  r^^^^   o{  jpf^r^ms^^  vx 
the  Tillage.  Ston%  C.  J.  &  Bwrhtt  J. 

Marafib  Susain  v  ^^^  4^^  A.  W.  N,  1907, 295. 


Wajib-iU-arz^  Consbrudion  of  doewm^t — B^M$  of  ex'prO' 
f^  in  hwses. — When  the  wajib-ul*arz  provided  that  an  ex-proprietor 
IK  entitled  to  sell  Uie  materials  of  his  hoose,  it  was  hdd  that  this  by  im* 
ffidtioQ  ipeant  that  he  could  not  transfer  any  right  to  live  in  the  house 
or  tlie  site  of  it.  Oriffin  J. 

Jamna  PtomA  v.  PannaM,  A.  W.  N^  1907,  2S7.-4  A.  L.  J.  754. 

-^ HouseShope-Sueiness   done  in    residential     buildings — 

Where  the  custom  of  pre-emption  prevails  in  respect  of  rend^ntial  ^uil- 
(inigs,  it  must  be  held  to  be  applicable  to  properties  which  are  ip  forpi 
readential  though  portions  of  them  are  used  for  bpfiness  purposes. 

Kenaingten  A  Okitty  J.  J. 
Navxil  I^iahore  v.  Amir  JSTdon,  8  P.  L.  R,  1907.   Na  80. 


■■  Wajib-vihurz — Owner  of  resumed   muaji    holding —  Whether 

€  co-sharer — Where  the  wazib-nl-arz  of  a  village  provided  that'*  minjula 
istlikanke  agar  koi  hissadar  apani  haggiat  bai  kame  chate  to  awal  hissadar 
flbrik  &&  &c,  "  and  was  to  be  applicable  to  zamindars  only  held,  that  the 
ovner  of  resumed  muaii  land  in  the  village  is  not  a  co-sharer  within  its 
■enung.  Oriffin  J. 

Munnalal  v.  Narain  Prasad,  4  A.  L  J.  665 


Punjab  ^  re-emp^iOD  Act  (II  of  1906)— Appl^Mbility  cf 

-ieguUUion  XVII  of  ISOG—CmdUiorkol  sale  of  agricMwallea^Hdd 
i\A  the  Punja;>  Pre-emption  Act  does  not  confer  right  of  pre-efflptjbQQ  3fitli 
Rsped  to  conditional  sales  of  agricultural  |imd.  ^((  /« 

Bxm  Prashad  v.  Hvra  9  P.  L  B.,  1907  No.  65. 


'Wajib-ul-arz — sale — Whether    includes   an  exehar^ — Jtfr 


irofn^er  to  vendors  widows — Cause  of  action.  Where  fk  wajib-uLapE 
porided  a  right  cf  pre-emption  in  case  of  a  sale  and  further  that  ]|  t^ff^ 
^u  a  dispute  in  the  price,  it  was  to  be  settled  by  mefu^  of  panohaitt  h6]4 
tbit  the  words  were  wide  enough  and  induded  a  ^^ramsf|$r  by  w^y  of  ^ 
change.    Niamat  Ali  v.  Asm^t  Bibi,  7  AIL  626  referred  to. 

Where  the  vendor  died  after  the  transfer  leayiog  an  adopted  son,  hut 
\sb^  the  suit  for  preemption  was  brought,  the  property  was  re-transferred 
^]^  widows^  who  were  not  made  parfiies  to  jtt^e  mt,  held    that  the  pr«- 
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emptor  had  a  good  cause  of  action  to  main  the  soit 

Knox  Ag,  C.  J.  &  Richards  J. 
Bhccgwan  Singh  &  Kharag  Singh,  4  A,  L.  J.  766=A.W.N^  1907,280. 

Frinoipal  and  Agent. — Swit  for  money  adva'nced  to  agent  for  bene- 
JU  of  principal — Authority  of  agent — Civil  Procedure  Code — extent  of 
Contract  Act,  S,  ISl^Powera  of  attorney,  construction  of-^intereat  on 
loan.  Where  A  does  an  act  as  agent  for  B  without  any  communication  with 
0,  C  cannot  by  afterwards  adopting  that  act,  make  A  his  agent  and 
thereby  incur  any  liability  or  take  any  benefit  under  the  act  of  A,  WUaon 
V.  Tumman  fl843)  6  M.  &  G.  236,  64  R.  R.  770  and  Keighhy  v.  Dtirant 
(1901)  A.  0,  240*  referred  to 

An  agent  amthorised  to  obtain  an  extension  of  time  and  postponement 
of  an  intended  judicial  sale  has,  within  the  meaning  of  S.  188  of  the  Indian 
Contract  Act,  authority  to  do  every  lawful  thing  which  is  necessary  in  order 
to  do  the  act  which  he  is  expressly  authorised  to  do. 

Brett  &  Mookerjee  J.  J. 

Ohasvram  v.  Raja  Mohan,  6  0.  L.  J,  639. 

Probate— -Revocation  of—Practice^Succesdon  Act,  S.    234*      T^a 
respondents  applied  on  the  28th  March  1906    for  probate    of  the  will  of 
James  M.  De  Roche  to  be  granted  to  him.      Citations  were    issued    to  the 
appellants,  who  opposed  the  grant,  on  the  grounds,  (a)  that  the  will  had  not 
been  duly  executed  by  James  De  Roche;  (b)  that  when    he    was  said  to  have 
executed  the  will,  he  was,  by  reason  of  sickness,  unconscious  of  what  he  was 
doing  and  incapable  of  understanding  and  of  speech.      The    issues  framed 
were  (x)  was  the  will  executed  by  the  deceased  ?    (y)  if  so,   was  the  execu- 
tion valid  ?    The  case  was  set  down  for    hearing    and   was    dealt  with  as  a 
contentions  matter  under  S.  261  of  the  Act      (1)  The  District  Judge  found 
that  the  will  had  been  executed  by  James  De  Roche  and  that  the  execution 
was  valid  and  ordered  probate  to  be  granted  to  the  respondent,  and  aooord- 
iugly  probate  was  issued  to  him.     Four  days  afterwards  appellants  presented 
an  application  for  review  of  judg  nent  on  the  ground    that  they    had  disco- 
vered fresh  evidence,  which,  if  taken,  would  throw  a  different  aspect  on  the 
merits  of  the  case.    This  application  was  rejected.      Then    the  suit,    which 
was  allowed  to  be  amended  to  an  application  under  S.  234  of  the  Succession 
Act  was  brought    It  purported  to  be  a  suit  to  revoke  the  probate  on  the 
ground  that  will  had  been  obtained  by  undue  influence  exercised    over    the 
testator  by  the  respondent    This  ground  was  not    set  up  at  the    hearing  of 
the  application  for  probate,  buu  tie  facts,  on  v^hich  it  was    based,   wore  the 
sambas  those  on  which  the  application  fQv  i^  review  of  judgment  wi^  VfoA^ 
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lod  the  JQst^anse  relied  upon  as  ground  for  revoking  the  probate  was  that 
it  bad  been  obtained  b;  concealing  these  facts,  which  were  said  to  be  mate* 
ml  to  the  case. 

Hdd  that  the  Indian  Legislatare  has  provided  a  remedy  for  such  a  case 
i  S.  234  of  the  Succession  Act  (1)  and  that  as  the  Legislature  has  not  fetter- 
id  the  right  of  applying  for  revocation  of  probate  in  any  way,  the  Courts 
ire  Dol  at  liberty  to  put  any  fetters  on  such  right  by  applying  to  it  a  rule 
idopted  in  the  English  Courts  (viz.  that  when  once  probate  in  solemn  form 
ins  been  granled,  no  one  who  has  been  cited,  or  has  taken  part  in  the  pro- 
eetdings,  or  who  was  cognizant  of  them,  can  afterwards  seek  to  have  it  can* 
died),  or  S.  13  of  the  C.  P.  Code. 

In  the  matter  of  the  will  of  Pitarriber  Oirdhar,  5  Bom.  638;  Komallu- 
Aun  DtUt  v.  Nihittun  Mundle.  4  Cal.  360;  Briuda  Chowdrain  v.  Rvdhi- 
caCkowdrain,  11  Cal.  492;  Nistariney  Debia  v.  Brahmomoyi  Debia,  18 
OaL  45,  distinguished.  Fox  0.  J.  cfe  Moore  J. 

Cecilia  King  v.  Arthur,  13  Pur.  L.  R  325. 

Probate  and  Administration  Act  (V  of  1881,)  S.  60.— Citation  on 
mwr^Minar  represented  by  applicant  as  guardian — Proceeding  defec* 
tt«— Bevocation,  application  for — Applicant  acting  in  concert  with  an- 
(Aer.  Where  an  applicant  for  probate  of  a  will  took  out  citation  upon  a 
mot  who  was  represented  by  the  applicant  herself  as  guardiaa 

Held,  that  the  proceedings  to  obtain  the  grant  were  defective  in  sub- 
tree and  the  grant  should  be  revoked.  The  fact  that  the  petitioner  for 
nvootion  of  probate  was  acting  in  concert  with  somebody  else  could  not  take 
my  the  right  which  she  otherwise  poeseseed  of  applying  for  revocation. 

Ghose  C.  /.  &  Caspersz  J. 
Shoro&hibala  v,  Anandamoyce,  12  C.  W.  N.  6. 

Promissory  note. — Suit  on — Onus  of  proving  non^receipfof  consi" 
ieraiion^Interest.  In  the  case  of  a  Promissory  Note,  the  onus  of  proving 
noQ-receipt  of  full  consideration  and  payment  of  interest  thereon  lied  on  the 
iraoisor  (b)  a  contract  of  paying  in^^rest  at  the  rate  of  Ks.  36  per  cont 
per  aonom  entered  therein  is  enforceable  by  law  and  the  rate  cannot  be 
rednced  simply  on  the  ground  of  its  being  exhorbitant,  and  (c)  that  further 
nitorest  at  12  per  cent  per  annum  can  be  allowed  on  the  amount  decreed 
ind  eoets  from  the  date  of  the  suit  to  the  date  of  realisation. 

Rattifjan  &  Skahdin  J.  J. 
Gurditta  Mai  v  Oulam  Ali,  2  P.  W  R.  275. 

Railways  Act  (IX  of  1890)8    67— Benefit  of  section  not  waived  by 
fWtioay  Company  when  they  grant  reserved  QCCQmodation  Vfnder  Ijhe  riUe§-^ 
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The  provision  in  section  67  of  the  Indian  Railways  Act  that  "far^  sballbe 
deemed  to  be  accepted  and  tickets  deemed  to  be  issued  subject  to  the  con- 
dition of  there  being  room  availavle  in  the  train  for  which  the  tickets  9re 
issued'  is  introduced  for  the  benefit  of  the  Railway  Companies  ai^  cau  be 
waived  by  them.  One  of  the  rules  under  which  reserved  aocopamodation  is 
granted  is» '  Reserved  carriages  in  mail  trains  can  be  provided  when  the  load 
of  the  train  permits. '  In  granting  reserved  accommodation  on  the  terms 
embodied  in  the  rules,  the  company  does  not  contract  itself  out  of  the  be- 
nefit conferred  by  section  67,  and  is  not  liable  in  damages  for  refusing  to 
attach    a  reserved  carriage  to  a  mail  train  already  fully    loaded. 

Bensoih  &  WaUis  J.  J. 
Surayanarayanamurti  v.  The  Madras  RaUvxiy  Company,  30  Mad.  417 

Sec.  77,  HO— Refund  of  an  overcharge — Notice^Letter^ 

Manner  of  service — Statement  of  fact  not  a  proof  of  /ac^— Plaintifl&,  who 
were  merchants  residing  at  Poona,  entered  into  an  agreement  with  the  G. 
I.  P.  Railway  Company  that  the  latter  should  deliver  consignments  of 
goods  despatched  from  Wadi  at  Poon%  at  a  certain  rate.  Several  consign- 
ments were  accordingly  delivered  by  the  Railway  Company  at  Poona  and 
they  were  paid  for  according  to  the  agreed  rate.  At  the  time  of  the  delivery 
of  the  last  consign rnents,  the  Railway  company  refused  to  deliver  it  un- 
less all  the  coceignments  including  those  alri  ady  delivered  and  paid  for, 
were  paid  for  at  a  higher  rate.  The  plaintiffs  thereupon  paid  the  higher 
rate  under  protest  and  sued  tho  Railway  Company  in  the  Court  of  Small 
Causes  at  Poona  for  the  recovery  o(  the  overcharges  claimed  and  received  by 
the  defendant.  The  defendant  contended  that  the  suit  was  not  maintainable 
inasmuch  as  no  notice  of  the  claim  was  served  by  the  plaintifis  accord- 
ing to  section  77  of  the  Indian  Railways  ^ct.  The  Judge  over- 
ruled the  defendant's  contention  and  allowed  the  claim  holding  that  a 
notice  under  section  77  of  the  Act  was  not  necessary  because  the  sectioii 
contemplated  overcharges  recovered  before  the  delivery  of  the  goods  to  the 
consignee  and  not  to  overcharges  recovered  after  the  delivery  as  was  the 
present  case.  Se  further  held  that  if  notice  wiS  necessary,  it  was  given  by 
the  plaintiff  inasmuch  as  there  was  an  allegation  that  a  notice  had  been  sent 
in  a  letter  addressed  to  the  Agent  of  the  Company,  care  of  the  Station  Master, 
Poona,  by  the  plaintiffs. 

The  defendant  having  applied  under  revisional  jurisdiction, 

Held,  that  notice  was  necessary.  The  ovearcharge  referred  to  in  the 
section  is  not  confir  ed  in  its  meaning  to  an  overcharge  recovered  beforo  the 
delivery  of  the  goodj^  to  the  consignee  at  their  destination. 
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Hdd  farther,  that  the  delivery  of  a  letter  under  section  140  of  the  Act 
fflosl  be  in  exact  compliance  with  the  terms  of  the  section  and  it  must  bo 
i^Tered  to  the  Agent  at  his  office. 

The  statement  of  a  fact  in  a  letter  is  no  proof  of  the  fact    itself. 

Riisad  C.  J.  &  BaUy.  J. 

ft  /.  P.  Railway  Company  v  Dewaai  31  Bom,  534. 

Record  of  rights— ^n^r^  in  effect  of'-^Poasession,  suit  for—Limita' 
fc»— Ihe  only  effect  which  c*n  be  attributed  to  an  entry  in  the  -Record  of 
ifhtB  is  that  it  is  to  be  presumed  correct  till  the  contrary  is  proved.  The 
Bngal  Tenancy  Act  does  not  lay  down  that  the  en^ry  is  to  be  taken  as 
eooelosive  npon  the  question  of  title  till  a  contrary  decision  has  been  given 
ly  the  Civil  Court.  Hence  the  plaintiff  is  not  bound  to  bring  a  suit  for 
poaBesrion  within  one  year  from  the  date  of  wh^'ch  the  entry  of  defendant's 
ume  was  made  in  the  Record  of  righ^.  Ram  Qvlam  v.  Bishnu  11  C.  W. 
N.  48  and  Agni  Bindh  v.  Mohan  30  Calc.  20  reffered  to.  Malharjun  v. 
NarAari  25  Bom.  337a>L.R.  27  I.  A.  215  explainer^. 

MooJcc  J  c  .J  Gaaperez  /.  /. 

Ramsahawan  v.  Bachu  Miss&r  6  C  L.  J.  670 

Registration  Aot-17  seo.  (d) — Petition  of  compromise  containing  a 
mtal  of  a  previous  oral  agreement  for  lease—Stamp-registration-evidence 
—Where  a  petitition  of  compromise  merely  contained  a  recital  of  a  previous 
oal  agreemient  for  leasa  Held\  that  it  did  not  require  registration  or  stamp. 

It  was  evidence  of  an  oral  agreement  but  not  an  agreement  itself. 

Rampini  C.  J.  &  Sharfudin  J. 
Pitomfer  Jain  v.  Mondal  12  C.  W.  N.  50 

Seligions  Endowments  Act  (No.  XX  of  1863),  ss.  14  and  SO 
-Saft  dodming  saperior  right  to  management  of  .  endowment— Parties — 
ime  to  institvite  euU — Held,  that  no  suit  would  lie  against  the  manager 
^fxttoted  by  a  committee  constituted  under  the  provisions  of  Act  No.  XX  of 
1863,  npon  the  ground  merely  that  the  plamtiff  was  more  eligible  than  the 
Weoclant,  especially  when  the  committee  of  management  were  not  made 
pvties  to  the  suit;  and  no  such  suit  could  be  maintained  in  the  absence  of 
tbe  smction  for  its  institution  required  by    section  20  of  the  Act 

Stanley  C.  J.  &  Bv/rJeitt  J. 

Tajammvl  Huaain  v.  Fazal  RasvZ  A.  W.  N.,  1907,  237=4  A.  L  J  J74 

Bettitntton  ot  Congvtgtd  rights— Hindu  Laio-Hvsband  and  wife 
•-■CfueI^f.--JtfcrfHinama?  offence — Safety  of  wife  in  peril. — Per  Harington 

Digitized  by  LjOOQIC 


jfB  The  Lawyer  Part  I  CiviL 

J.  It  woald  not  be  safe  that  whatever  is  a  defence  to  aa  action  for  restitu- 
tution  of  conjugal  rights  in  the  ca^e  of  a  European  would  also  be  in    every 
case  a  defence  in  the  case  of  a  Hindu;  but  the  Court  is  not    bound,    in    the 
case  of  Europeans  and  Indian,  alike,  to  order  a  wife  to  return  to  her  husband 
if  there  is  reasonable  ground  for  apprehending  that  a  return  to  that  husband 
will  imperil  her  safety.    Per  Mookerjee  J.  The  conduct  of  a  Hindu    husband 
who  brings  a  low  caste  woman  as  his  mistress  in  the  house  to  live  with   him 
as  a  member  of  the  family,  and  expels  his  wife  and  son  from  the  family  and 
residence,  amounts  to  cruelty  within  the  meaning  of  the  law,  which  justifies 
wife  to  leave  separate  from  her  husband  and  deprives  the  husband  of    his 
right  to  a  decree  for  restitution  of  congugal  rights.  The    husband  would  not 
be  entitled  to  succeed  even  if  this  conduct  did  not  amount  to  cruelty  but  con- 
stituted a  grave  matrimonial  offence. 

DuZar  Koer  v.  Dwarka  Nath  Missir  34  Calc.  971 

Bes  Judicata — SmU  to  set  aside  a  decree  on  the  ground  of  fraud — 
Sole  question  raised  in  the  suit  already  decided  in  proceedings  under 
section  108  of  the  Code  of  Civil  Procedure  — In  a  suit  to  set  aside  a  dec- 
ree as  having  been  obtained  against  the  plaintiff  by  fraud  substantially  the 
only  ground  relied  upon  was  that  the  suit  had  been  improperly  instituted 
against  the  plaintiff  as  of  full  age  when  in  fact  he  was  minor.  This  had 
been  decided  against  the  plaintiff  in  earlier  proceedings  between  the  parties 
under  section  108  of  the  Code  of  Civil  Procedure.  Held  that  the  suit  was 
not  maintainabla  Puran  Chand  v.  Sheodat  Bai,  29  All,  212  followed* 
Khagendra  Nath  Mahata  v.  Pran  Nath  Roy,  29  Calc,  895,  distinguished. 

Banerji  &  AikTnan   J.  J. 

Niadar  Mai  v.  Raunak  Husain,  29  All  608=4  A.  F.  J.  668 

Decision  in  previous  suit  binding  as  res  judicata  between 
the  co-defendanJts  if  the  matter  in  the  subsequent  suit  actively  contested 
ajt  previous  trial — A  decision  in  a  previous  suit  on  a  matter  raised  and 
actively  contested  between  co-defendants  in  such  suit  will  operate  as  ires 
judicata  in  a  subsequent  suit  in  which  such  co-defendants  are  arranged 
as  plaintiff  and  defendant.  Kandiyil  Cheriya  Chandu  v.  The  Zamorith 
of  Calicut,  29  Mad.,  515  followed.  The  fact  that  the  de'ondant  in  the 
previous  suit  had  no  right  of  appealing  against  the  decision  because  the  suit 
was  dismissed,  will  not  affect  the  operation  of  the  bar,  when  such  defendant 
having  the  right  to  be  joined  as  a  plaintiff  chose  to  contest  the  suit  as  a 
co-defendant. 

The  Full  Bench  decission  in  Somasundra  Mudali  v  Rulandai  VetiTJu 
ViUai  28  Mad ,  S57  is  not  in  conflict  ynihKandiyil  Cheriya   Chondtv    v^ 
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Tk$  Zamorin  of  Calicut  29  Mad.,  511),  Where  a  decision  distnissin;  a  suit 
is  in  £aet  wholly  against  the  defendant,  such  defendant  can  appeal  against 
iL 

Benson  &  Miller  J.  J. 

Yumf  Sahib  v.  D%rgi  30  Mad.  447. 

SeYision — Practice-^Interference  of  High  CourL  The  ordinary  rule  is 
t&it  where  an  aggrieved  party  has  other  remedy  available  e  g.  by  regular 
aak,  Uie  High  Court  is  unwilling  to  interfere  in  revision;  but  even  ^if  there 
be  soch  remedy  the  High  Oonrt  may  interfere  in  exceptional  cases. 

Brett  (&  Mookerjee  J.  /. 
Niatid  Mehdi  v.  Kulsoon,  12  0.  W.  N.  16. 

Specific  Belief  Act,  S.  21. — Arbitration— Contract  containing  con* 
di^  as  to  referring  di&putes  to  arbitration.  Before  S.  21  of  the  Specific 
Belief  Act  can  be  relied  on  as  a  bar  to  a  suit  on  a  contract  containing  a 
ttodition  that  disputes  arising  under  the  contract  will  be  referred  to  arbifcra* 
tbo,  there  most  be  a  refusal  by  the  plaintiff  to  refer.  The  mere  filing  of  the 
loit  is  not  such  a  refusal  as  is  contemplated  by  the  section.        Ghitty  /• 

RaUi  V.  Waliati  Ram,  8.  P.  L.  R.  1907,  No.  70. 

Stamp    Act    S.    35 — Promissory  note    not     duly  stamp'A — Suit 

«»  oral  agreement  contained  in  promissory    note — EvideTice-- Admission 

Oral  evidence  as  to  contents  of  document — The  plaintiff  Fued  for    recover7 

of  money  on  a  1»ok-aocount  and  alleged  that  the  defendant  had    executed  a 

pnnncte  in  favour  of  plaintiff  for  the  amount  due,  but  as  the  pronote  was    not 

iAj  stamped,  the  plaintiff  claimed  to  put  in  the  book-account.  The   delen- 

teadmitted/having  executed  the  pronote  but  contended  that  it  was  admissible 

^dniggible  in    evidence  for    want    of   proper    stamp,    and  that  the  suit 

on  book-account    was  not    maintainable    and  was  barred  by  limitation. 

Beld,  that  the  contentions  were  valid,  and  the  admission  of  execution 
rf  the  pro-note  by  the  defendant  was  not  sufficient  for  the  claim  to  be 
fccreed, —  Johnstone  &  Rattigan  J.J, 

GangaRam  v.  Amir  chand  8  P.  L.  B.  No.  83. 

S.  86— -STo.  secondary  evidence  admissible  the  receiving 
*ivA  wHl  be  to  give  some  effect  to  an  unstamped  document — In  a  suit 
bj  plaintiffs  to  redeem  lands  alleged  to  have  been  mortgaged  under  an 
Btttrument  in  1841,  the  document  was  not  produced  and  therefore  secon- 
diry  evidence  was  not  receivable  to  prove  the  contents  of  the  docu- 
n^nt  and  the  passing  of  possession  under  the  deed  as  showing  that  the 
defendant  by  such  possession  acquired  only  a  mortgagee's    right  in    the 

Digitized  by  LjOOQIC 


60  The  Lawyer.  Pofrt  I  (JML. 

property: — JJeW,  that  the  receiving  of  such  evidence  will  be  to  give  some 
effect  to  the  unBtatnped  document  by  connecting  the  possession  with  the 
contents  thereof,  aad  was  therefore  contrary  to  the  provisions  of  section 
35  of  the  Indian  Stamp  Act.  An  admission  of  the  mortgage  by  the  defen- 
dants' ancestor  was  also  held  not  receivable  on  the  same  groundfi. 

8.  Aiyer  &  Miller  J.  J. 

Thaji  Beehi  v.  Tirumalaiappa  Pillai  30  Mad,  380. 

Suocession  Certifloate  Act,  (  Act  VII  otlBB9)—8ucce99or  to  im- 
partible  zamindari  not  entitled  to  recover  dAts  due  to  his  predeceseor 
without  a  certificate  under  the  Act, — ^The  successor  to  an  impartible  estate 
is  not  a  co-owner  with  his  predecessor  in  the  moneys  due  to  the  latter 
before  his  death.  He  derives  his  title  to  such  debts  only  at  the  death 
of  his  predecessor,  as  part  of  such  predecessor's  effects  and  cannot  re- 
cover them  without  obtaining  a  certificate  under  Act  YII  of  1889.  The 
rule  of  succession  in  impartible  estates  is  based  on  a  theoretical  co-par- 
cenary and  not  on  any  actual  unity  of  interest  between  the  predecessor 
and  his  successor,  and  this  theoretical  community  of  interest  can  be 
applied  only  for  the  purpose  of  determing  the  succession  and  for  no  other 
purpose  whatsover.  Kali  Krishna  Sarkar  v.  Raghunath  Deb,  31  Gale. 
224,  not  followed.  Benson  &  Miller  J.  J. 

Bajdh  of  Kcdahasti  v.  Achigadu  30  Mad,  454. 

Suit — MaintaindbUity  of-^Right  to  man-pan.  No  suit  lies  merely 
to  establish  a  right  to  the  dignities  and  persiquisites  known  in  Berar  as 
man  pan. 

Shiwaji  V.  Mahadev,  3  Nag.  L.  R.  131. 

Surety — Principal  and  surety — Suit  to  recover  debt  fromsurety — 
Admission  by  principal  no  evidence  of  amou/nt  of  debt  as  against  the 
surety — Held  that  in  suit  by  a  creditor  to  recover  the  amount  of  his  debt 
from  a  person  who  had  become  surety  for  the  debtor  an  admission  of 
the  principal  debtor  as  to  the  a^nount  of  the  debt  is  not  evidence  as 
against   the  surety.   Ex  parte    Young  (  Ia  B.,  17  Ch.  D.,  668)   followed. 

Aihman  J. 

RamBhajanlai  v.  Shea  Prasad^  A.  W.  N.  1907,  29a 

Transfer  of  Property  Act,  s.  6  (dy^Property  restricted  in  Us  en- 
joym,ent  to  the  owner  personally^^Jajmani  bahis, — Held  that  "  jajmani 
bahis  "  are  not  property  the  sale  of  which  in  execution  of  a  decree  is, 
obnoxious  to  the  provisions  of  section  6  (d)  of  the  Transfer  of  Property 
Act,  1882;  but  tho  sale  of  such  books  will  not  carry  with  it  the  rignt  to 
act  as  the  hereditary  guide  of   the    pilgrims    whose  names  are  therein 

recorded.  Banerji  &  AikmanJ.  J. 

QopiNaJth  v.  Jhandu,  A.  W,  N.,  1907,  282. 
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Ss.  10,  12  and  \ZQ— Construction  of  document — Gift  anfe- 

fdtc  a  povJCT  of  revocation — In  1859  the   predecessors  in  title   of  the 

^iiintiSis  sold  their  share  in  the  village  zamindari  to  the  predecessors  in 

wle  of  certain  of  the  defendants.     The  vendees  then  made  over  to  the 
^dors  5  bighaa  of  land  together    with  trees  to  be    held  by  them    and 

ieir  heirs  for  maintenance,  subject  to  the   condition  that  the  land  would 
be  liable  to  be   taken    back  in  the  event  of  the  donees    transferring  it. 

Mi,  that  this  was  a  valid  condition,  not  repugnant  to  the  original  trans- 
fer, and  the  donees  h^  no  right  to  a  decree  declaring  that  they  were  pro- 

priefeors  of  the  land.  Bannerji  <t  Aikman  J.  J. 

Tkakur  Prasad  v.    BajrupSingh,  A.   W.  N^  1907,    278.  =4  A,   L. 
J.  704. 

Ss.  53 — Fraud  on  creditors — Transferee^  rights  of—'*  Oooa 


Sale  by  debtor  %oiih  intent  to  defeat  or  delay  creditor — Fraudxi^ 
hd  intend  of  vendor  shared  in  by  purchaser — Fraudulent  Preference — 
in  consideration  of  exisihig  debt — Sale  of  cTvtire  estate  of  debtor 
ie  of  sif.it — Appeal. — A  suit  under  section  53  of  the  Transfer  of  Pro- 
perty Act  to  obtain  a  declaration  that  a  conveyance  is  voidable  at  the 
imtauce  of  the  creditors  of  the  transferor  must  be   brought  by  or  on  be- 

Uf  ofall  the  credifcors,     and  the  suit    unless  so  framed    would  not    be 
maintainable     But    the    suit  cannot    be     dismissed    on    this  ground,    if 
Ite  objection  is  taken  for  the     first    time  in  appeaL    In  order  to    esta- 
Uish  the  validity  of    a  conveyance  impeached  as  a  fraud  upon  creditors, 
wnsideratiou  and  good  faith  must  both  be  proved.    If  the  transfer  is  for 
tilnable  consideration  and  is  made  with  a  full    intention  that  the    pro- 
jmty  should  be  parted  with,    and  not  as  a    cloak   for  retaining  a.  bene- 
lo  the  grantor,  it  will  be  valid  as  against  a  creditor,  though  the  object 
the   transferor  may    have    been    to  defeat  an    impending    execution, 
however,  a  transfer,  although  for  valuable  consideration  and  inten- 
to  pass  the  absolute  title  in  the  propsrty,  is  made  with    the    object 
defeating  or  delaying  the  grantor's  creditors,  and  such  object  is  known 
the  transferee  who  aids  and  assists  in  executing  it,  the  transfer  can- 
be   regarded  as  one  made    in  good    faith.    In  the  absence  of  a  law 
Bankruptcy,    a    preferential   transfer  of  property    to  one    creditor   in 
ifafaction  of  an  existing  debt  due  to  him  is  not  fraudulent   as  to  other 
cnditors,  although  the  debtor  in   making  the  transfer    intended  to  defeat 
4e  claims,  and  the  transferee   had  knowledge  of  such   intention,  if   the 
•oly  purpose  of  the  latter    is  to  secure  his   own  debt  and  the  property  is 
*t    worth  materially    more  than  the  amount   of  his   debt.     It  makes  no 
fiference  that  the  transfer  is  of  the  whole  of  the   estate  of  the  debtor 
W«»  Churyier  Das  Sa'f  kar  v.  Bishu  Sirdar,  24  Calc.  825,  approved. 

Mookerji  &  Hdmwood  J.  J 
Uilkiinf^  Y,  Mooshqhar  Siahu  34  Oalc.  999 
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S.  108  (jy-^Assignee  of  lease,  liabiliiy  of,  to   lessor-^Liable 
,for  rent  from  dcUe  of  asatignmerd  and  not  from  date  of  obtaining  jkwsw* 

sion — principle  applies  to  agricultural  lease.  Under  section  108  of  the 
Transfer  of  Property  Act  a  lessee  may  transfer  his  privity  of  estate  to  an 

assignee,  thus  rendering  the  latter  liable  to  the  lessor  on  covenants  run- 
ning with  the  land,  while  he  himself  will  continue  liable  to  the    lessor  by 

reason  of  his  privity  of  contract  which  does  not  pass  by  assignment.  The 
liability  of  the  assignee  arises  from  the  date  of  assignment    and   not  from 

the  date  when  he  obtains  possession.  This  is  the  law  in  England  and 
there  is  nothing  in  the  Transfer  of  Property  Act  to  make  a  different  role 
applicable  in  this  country.     Although  the  Transfer  of    Property  Act  doe§ 

not  apply  to  agricultural  leases,  there  is  no  reason  why  the  above  rule 
should  not  be  applied  to  them  as  well  as  to  non-agricultural  leases.  The 
assignee  of  an  agricultural  lease  becomes  liable  for  the  rent  payable  to  the 

lessor  from  the  date  of  assignment.  Kamala  Naydk  v.  Ranga  Rao, 
(I.  M.  H.  C.  B.,  24),  dissented  from.  Macnaghten  v.  Lalla  Mewa  LaU, 
(3  Cal.  L.  K  285),  dissented  from.  Benson  &  Wallis  J.  J. 

Monica  Kitheria  Saldanha  v.  Subraya  Hebbva  30  Mad.  410. 

United  Frovinoes  Land  Bevenue  Act,  Ss.  110»  111,  233  (A;)— Par 
tition^-Objections  not  raised  before  Revenue  Court — Suit  in  CivU  Court 
for  declaration  of  title — Jurisiiction.  On  the  12th  March  1904  defend- 
ants applied  to  the  Revenue  Court  for  partition  of  their  share  in  two 
Mahals.  Proclamation  was  issued  on  that  application  calling  upon  the 
opposite  party  to  appear  on  the  18th  of  April  1904  and  state  their  objec- 
tions, if  any.  to  the  partition.  The  opposite  party  did  not  appear  in  the 
Revenue  Court,  but  on  the  20th  of  April  1904  instituted  a  suit  in  a  Civil 
Court  against  the  applicants  for  partition  asking  for  a  declaration  of  their 
exclusivo  possession  over  part  of  the  property,  the  subject  matter  of  the 
defendants*  application  for  partition  in  the  Revenue  Court.  Held  that  the 
plaintiffs'  suit  was  not  maintainable.  Bannerji  &  Aikman  J.  J. 

Nathi  Mai  v.  Tej  SingK  29  All.  G04. 

S.  144,  84  (b)  —Suit    by    co-charers    against   lambardar-^ 

Lanibardar  entitled  to  6  p.  c.  on  the  revenue^—kgra  Tenancy  Act  (II  of 
1901  Local)  8. 159  "  other  duties  "set  off— In  a  suit  for  profits  by  co- 
sharers  against  a  lambarder,  the  latter  shall  be  renumerated  by  fees  not 
exceeding  6  per  cent,  on  the  Government  revenue,  and  he  is  also  entitl- 
ed to  the  village  penses  incurred  by  him. 

The  exrression  "  other  dues  "  in  sec.  159  of  the  Tenancy  Act  includes 
lambardari  dmes.  Griffin  J. 

Pokhar  Singh  v.  Oulab  4  A.  L.  J.  781 

Valuation  of  suit — Mortgage  by  way  of  conditional  sale — SuU  for 
possesion  of  land,  assessed  to  land-revenue,  after  foreclosure  of   mortgage 

The  value  of  a  suit  for  purposes  of  jurisdiction  by  a  mortgagee  for    pos- 
session of  mortgaged  land,  assessed  with  revenue  as  owner    after    foreola« 
of  the  mortgage  is  thirty  times  jama  and  not  the    market  value    of   the 
land.  Johnstone  &  Rattigan  J.  J» 
Vir  Singh  v.  Sarmukh  Singh  8  P.  4  R.  J907  N9.^9. 
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DIGEST  OF  RECENT  INDIAN  CASES  (CIVIL). 

Agra  tenancy  Act,  8s.  32— United  Provinces  Land  Revenue  Act, 
iSk  40  and  44, — Suit  for  ^ectment  of  trespasser — Civil  and  Revenue 
ftwrb— /urtddxcWon— "ttie  plaiottff  sued  to  ej«*  the  defettdant  from  an 
mnpancy  holding  alleging  that /whereas  the  defendant  was  the  tenant  of 
a  man  pottioQ  of  the  holding,  he  bad  in  collusion  with  the  patwari  prosn- 
Ted  the  entry  of  his  name  in  the  rorentie  papers  in  respect  of  the  entire 
hoMiag  nnd  had  dispossefiaed  the  plaintiff  therefrom.  Held  that  the  euit 
was  iMt  a  snit  for  the  divbion  of  profits  #ithin  the  meaning  of  eeetion  32 
of  tte  Agra  Tenancy  Ach,  1901.  Achhdal  ▼.  Janki  Prasad  (  Weekly 
Kotm,  1)»06,  p.  274)  distinguished,  ffdd  al9o  that  the  fact  that  the  defen* 
Ainit  had  got  his  name  rooorded  in  the  annual  fegist3rs  in  respect  of  the 
ttiCire  holding  was  n>  bar  to  the  maintenance  of  the  plaintiflTa  suit  in  a 
Gvil  Coort.  Bannerji  J,  ^ 

Ajudhia  Sinjh  v.  RamDayal  Up%dhia,  A.  W.  N.  1908,  3. 

(II  of  1901)  sec.  32— Dittaion  of  tenancy^dbatement  death 

^  V^  forffM  defewlai(^'^2\m\iS'%  claimed  a  half  share  in  an  occapancy 
holding  Aad  prayed  for  possession  of  tb«t  fibare  or  suoh  other  relief  as  the 
Court  might  think  fit  to  grant.  The  Court  bolow  passed  a  decree  for  pos- 
ioaBiOQ  of  the  ehare  claimed. 

BMi,  that  this  was  substantially  a  decree  for  division  of  the  holding  and 
^tt  oppowd  to  sec,  32  of  the  Tenancy  Act.  The  plaintiffs  were,  however, 
wtitM  to  a  declaration  of  i^ight  to  one-half  of  the  holding. 

BarvnAfji  A  kikman  /•  J. 

kthiq  V,  ksghari  4  A.  L.  J,  809. 

11  igs.    UOi^ Evidence,    Act    s.   ^^Evidence-^Presumption^ 
^««ord  of  ff/ii(itiff's  name    as  a  cO'^tan^er.^Held   that   the   presumption 
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enjoined  by  section  201,  clause  (3)  of  the  Agra  Tenancy  Act,  1901,  is  not 
conclosive,  but  may  be  rebutted  by  evidence   offered  to  the  contrary. 

Stanley  C.  J.  &  Burkitt  J,  /• 

Dhanka  v.  Umrao  Si'ngh,  A    W.  N^  1907,  292  =  4  A.  L.  J.  802. 

Appeal— Parties— JFs^oppeZ—Procdlttre— The  plaintiff  having  obtai- 
ned a  decree  against  one  cf  two  defendants  ac:|uiesced  in  that  decree,  bat 
the  defendant  judgment-debtor  appealed,  making  the  other  defendant  also  a 
party  to  his  appeal,*  with  the  result  that  the  plaintiff's  suit  was  dismissed. 
Held  that  it  was  not  open  to  the.  plaintiff  in  second  appeal  to  contend  that 
the  Court  below  should  have  made  a  decree  against  that  defendant  with 
regard  to  whom  he  had  acquiesced  in  the  dismissal  of  his  suit.  Fartaiki 
Ali  Khan  v.  Bismillah  Begam    I.   27   All.,  23     followed. 

Bannerji  <t  AUcman  J.  J. 

Lohre  v.  Deo  Hans,  A.  W.  N.  1908,  4. 

Aliyasantana  family— Decree  against  the  Manager-How  far  binding 
-Civil  Procedure  Code  8.  13 — Resjudicaler  between  co-dejendants — One  T 
obtained  an  exparte  mon3y  decree  against  I.  as  Yejman  of  an  Aliyasantana 
family.  I.  then  frlld  a  suit  for  a  declaration  against  bhe  other  members  of  hif 
family  that  certain  debts  incurred  by  him  including  the  debt  due  to  Y  under 
the  exparte  decree  were  binding  on  the  family,  making  Y  and  other  creditors 
parties  (  defendants  )  and  the  suit  was  dismissed  with  costs.  Y  then  io  execa* 
tion  of  his  exparte  decree  attached  the  immoveable  property  of  the  family, 
the  members  of  which  filed  a  suit  for  declaration  (  on  their  petition  under 
sec  279  C.  P.  C,  being  dismissed,)  that  the  attached  property  is  not  liable 
to  be  sold. 

Held,  that  the  junior  members  of  an  Alyasantana  family  can  impeach 
a  decree  against  the  manager  by  showing  that  he  did  not  represent  the  fa- 
mily when  the  debt  was  incurred. 

2.  The  members  should  raise  their  contention  under  sea  244  and 
not  under  279  C.  P.  Code;  it  should  not  be  allowed  to  be  raised  on  the 
hearing  of  the  second  Appeal  for  the  first  time. 

8.  That  Y  was  bound  by  the  finding  in  the  suit  brought  by  I  against 
the  meni hers  of  his  family  to  which  Y  and  other  creditors  were  partiea 
Kandivil  Cherya  Chandiu  v.  The  Zamorin  of  Calicut  29.  M.  515  followed. 

4  That  Y  could  have  appealed  against  the  decree  in  the  previous  suit 
Krishna  v.  Mahesh  9  C.  W.  N.  584  followed,  and  that  even  if  he  had  no 
right  of  appeal  he  would  have  been  b^und  as  he  could  hive  been  made  a 
plaintiff  in  that  suit.  Mathukwmarappa  v.  Arnuga.  7  M.  149  distinguished. 

Benson  &  Miller  /.  /. 

Twmf  V.  Durgi  2  M.  L.  T.  368. 
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Bengal  Civil  Courts  Act  No.  Xm  of  1887  8.  37— Muhammadan 
\m-Evidence  not  admissible  to  prove  custom  at  variance  witk  (he 
tiammadan  law. — Where  the  parties  to  a  aait  are  Mubammadans,  gover- 
■I,  with  regard  to  the  matters  mentioned  in  section  37  of  Act  No.  XII 
iMI,  by  the  ordinary  roles  of  the  Muhammadan  law,  evidence  is  not 
Nimble  to  prove  a  custom  o(  succession  at  variance  with  that  law. 
hmya  v.  Divoan  (  23  AH.,  20J  and  Surmust  Khan  v.  Kadir  Dad 
Ran  ( 1  Agra  F.  B.  R.,  38 )  followed.  So  held,  the  parties  beiiig 
Uidii  Mohammadans.  Standy  C.  J*.  &  BurhUt  J. 

ImaU  Khan  v.  Imtiaz-un-nissa,  A.  W.  N.,  1908,  7. 

Bengal  Municipal  Act  Ss.  34-37 — Contract  in  violation  of  ihe 
Bengal  Municipal  Act — Commissioner,  power  of,  under  Bengal  Municipal 
U^Ultra  vires — Fraud,  Section  34  of  the  Bengal  Municipal  Act  must 
k  resd  along  with  S.  37  of  the  said  Ac:.  Where  in  a  suit  by  the  Chair- 
BiQ  of  the  Municipality  to  set  aside  a  permanent  lease  executed  by  the 
Gomnussioners  at  a  meriting  and  that  it  involved  a  value  exceeding  Rs.  500, 
kt  that  the  hibvliyat  executed  on  behaU  of  the  Municipality  was  signed 
oal;  by  the  Chairman,  and  although  two  of  the  Commissioners  witaessed 
i  they  did  not  sign  it  as  contracting  parties,  and,  furthermore,  it  was  not 
ailed  with  the  seal  of  the  Commissioners: — 

Hddj  that  the  contract  was  not  binding  on  the  Commissionera 

Rampini  Ag.  C.  J,  &  Sharfvdin  J. 
Chairman,  South  Barrackpore  Municipality  v,  AmulyaNath  Chatterjee 
M  Calc  1030-12  C.  W.  N.  60. 

Bengal  Tenancy  Act  (Vni  of  1885)  Ss.  16, 18, 79,    179.— Moka- 

^^Meaning  of—Ahwah — Rent      The  word  "  mokarari  "  means    "  with 
fixfid  rent "  that  is  to  say,  when  applied  to  a  tenure,  it  means  a    tenure  held 
\   it  a  fixed  and  permanent  rate  of  rent. 

Hdd,  upon  a  construction  of  the  lease  in  this  case  that  it  was  not  a 
*Aawri  lease  and  that  the  stipulation  in  the  lease  for  payment  of  Rs  3 
■fifcad  of  delivery  of  two  goats  was  an  abwab  and  that  the  case  did  not 
M  within  the  protection  of  Section  179  of  the  Bengal  Tenancy  Act 

Maclean  G.  J.  &  Oeint  J. 

Oograiulla  Sardar  v.  Qirish  Chandra,  12  0.  W.  N.  176. 


^S&  106,  106,  108.— Record-of-rights—Entries  as  to  charac- 

*  of  hiding  and  status  of  tenant^Correction  of  entries— Proper  proce- 
**«•  Before  the  passing  of  Act,  of  1907,  an  entry  in  a  finally 
MWied  ttoord-of-rights  that  lands  held  by  tenants  were  mal  lands  or  that 
■0  ^ktofi  of  the  tenants  was  that  of  settled  raiyats>  could  not   be  Q^^rected  j 
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by.  tko  SetUemtot  Officer  «oef)fc  in  a  smt  inMUutad  uadmr  d  106*  Bengal 
ToMDcy  Act.  He  had  no  authority  to  revise  sHeh  an  entry  under  S.  108  of 
the  Tenancy  Act.  Maclean  C,  J.  &  Qeidt  J. 

Shambhu  v.  Puma  Cliandray  12  C.  W.  N.  122. 


sec.  m— Right  of   depositor 

to  obtain  posaeaaion — Procedure-^  Application  or  suit— Where  a  deposit  ifl 
made  under  S3C.  171  of  the  Tenancy  Act  the  depositor  can,  as  against  the 
judgment-debtor,  obtain  delivery  of  position  of  the  holding  advertised  for 
sale,  by  application  to  the  execution  Court,  but  by  auch  application  the  de- 
positor is  not  entitled  to  invite  the  execution  Court  to  oust  a  stranger  to 
the  proceeding.  If  he  is  met  by  a  stre^er,  hie-  reviedy  is  by  a.  re^ar 
suit  for  recovery  of  possessioa  Mookerjee  dk  Caspersz  J.  J. 

Sam  Narain  v.  Lai  Das  Routh  12  C.  W.  N.  55 

Berar  Land  Reyenue  Code  s.  208— Right  of  prevention— Vndet 
section  235  of  the  Berar  Land  Revenue  CikIb  the  right  of  pre-emption  is  not 
confined  to  persons  who  have  an  undividei  share  in  the  survey  number, 
but  extends  to  person  having  divided  shares  derived  from  one  ortgiaal 
title. 

Bapu  V.  Maruti  3  Nag.  L.  R  135 

Bombay  Municipal  Act  (Bom  AotlU  of  1888)  sees.  3  (a)  and 

bO^— Drains— Man-hdea-^Drains  above  the  anrface  of  ground  driven 
through  p^i^'^^''^  P^'^op^'f^y — Compenaation— Award — Chief  Judge  of  the 
Bombay  Small  Cause  Court-^L  manhole  is  included  in.  tho  expression 
*•  any  other  device  for  carrying  oflF  sewage  &c  "  and  falls  withhia  the 
the  term  "*  drain  '^  as  defined  in  s  3  (u)  of  the  city  of  Bombay  Muuicipal 
Act,  1888.  The  expression  "  tho  Commissioner  may  carry  any  municipal 
drain  into,  thr)Ugh  or  under  any  land  whatsoever  within  the  city  **  overs-  a 
drain  which  is  above  the  surface  of  the  ground'.  The  wordisi  "  into,  through 
or  under  "  are  meant  to  indudet  draioa  passing  over  the  land  Reading  ss. 
^2  and  591  of  the  city  of  Bombay  Municipal  Aot>  1888,  together,  it  is  phiia 
tliat  the  object  of  the  Act  is  that  if  amy  damage  is  done  or  any  portion  of  a 
man's  property  is  taken  away  by  the  Oommtsstoner's  action  under  s.  222  the 
the  amount  of  compensation  should  be  assessed  under  sec.  501  of  the  Act,  by 
the  Chief  Judge  of  the  Small  Cause  Court,  Bombay.  Ru/saell  Jl 

Dattatraya  v.  The  Municipal  Commiasionej,  of  Bombay  9-  B.  L  R.  1321. 

C.  P.  Tenancy  Act  1898— Kcnwdics  of  landlord-^recovering  rent— 
Under  the  Central  Provinces  Tenancy  Act,  1898,  a  landlord  has  two  district 
forms  of  relief  for  the  purpose  of  recovering  arears  of  rent,  namely; — 
(i)    a  personal  remedy  against  the  tenmt  hs^  on  CQntmct,  an!  euforc^f^ble 
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bf  a  Buii  for  arremrs  o£  root,  as  sueb,  and  (ii)  a  real  remedy,  io  the  form  of 
diarge^  baaed  on  the  statato,  and  enforceable  by  a  suU  for  sale  und^  th» 
of  Property  Act,  1882, 
A  &uii  for  the  former  remedy  can  only  be  maintained  against  the 
'  some  representative  of  bis  personal  and  contractual  liability  as  such, 
I  is  governed  by  article  110  of  the  Limitation  Act.  The  latter  remedy 
[  the  land  of  the  holding,  and  a  suit  to  enforce  it  lies  against  every 
penon  who  f  jr  the  time  being  may  have  an  iuterest  io  &u3h  land  irrespective 
d  any  s^nresentatioa  of  the  defianltin&r  tenant;  such  a  suit  is  govwned  by 
artido  132  of  the  Limitation  schedule,  and  not  by  article  110.  Kemchand 
V.  Dhanraj  10  C.  P.  L.  B.  52  distinguished.  Qoariahankar  v.  Laxnian  3  N. 
L  B.  81  dissented  from. 

Singai  v.  Lola  3  N.  L.  R.  164 

Civil  Procedure  Cod6>  S.  27.-'Suit—  Wrong  iierson  as  -plairUiff^^ 
Bamafide  misUike — SnbgtUution.  Where  a  suit  has  been  instituted  io  the 
aame  of  a  person  who  has  no  right  to  i.:stitute  such  suit,  the  Court  has 
poweff  to  order  that  any  other  person  may  be  substituted  as  plaintiff*  pro- 
vided  it  is  satisfied  that  the  suit  was  so  commenced,  through  a  byna  Hds 
matake. 

The  words  "  if  the  suit  is  brought  in  the  name  of  the  wrong  person  as 
plaintiff "  cannot  be  construed  as  excluding  altogether  persons  who  may 
ioetitate  the  suit  without  any  right  to  do  so. 

Krishna  v.  The  Collector,  2  II.  U  T.  447. 

Sees.  223,  649 — Gourt^Ceaaing  to  have  territorial  juriadic" 

Han  aubeequent  to  decree — Effect  of,  on  execution  application  to  that  Court 
Where  the  jurisdiction  over  a  phce  in  which  mortgaged  property  was  si- 
toaie  was  transferred  after  the  passing  of  the  mortgage  decree  from  Court 
A  to  Court  B,  the  proper  Court  to  which  alone  an  execution  application 
cm  be  made  is  Court  A  which  passed  the  decree.  That  Court  does  not 
case  to  have  jurisdiction  to  have  jurisdiction  for  purposes  of    execution. 

Pandurcmg  v.  Vythilinga  2  M.  L.  J.  466 

Ss.  232,  368 — Application   by  transferee  decree-holder  to 

bnmg  in  legal  represeniaUve — Whether  a  step  in  aid  of  execution — TAmitOr 
a^n.    These  is  nothing  in  S.  232,  C.  P.  Cod^  to  prohibit  a  transferee  decree- 
holder  from  applying  for  and  obtaining  an  order  under   S.  3G8,   C.  P.  Code^ 
to  bang  in  the  representatives  of  a  defendant  on  record,  and  sush    an  appli- 
cation is  a  siep  io  aid  of  execution  sufficient  to  save  limitation. 

Benson  &  WaUis  /,  J^ 
Uakalin^  v,  Kuppusam%  3  M.  l^  T.  21* 
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-S.  244 — Eocecution   of  deer eee— Purchase    at  auction     sale 


by  decree-holder — Suit  by  decree-holder  to  obtain  possession  of  property  so 
pv/rchaeed — Where  the  decree-holder  himself  purchases  property  at  auction 
sale  in  execution  of  his  own  decree  bu^j  fails  to  obtain  possession,  his  remedy 
is  by  application  under  s.  244  of  the  Code  of  Civil  Procedure;  he  can  not  bring 
a  separate  suit  for  possession.  Srru  Mohan  Bania  v.  Bliajoban  Din  Pan» 
de,  9  Calc  G02,  and  Kishori  Mohan  v.  Cltanler  Nath  Pcti,  14  Calc,  644 
distiaguiahed,  Madhusudxn  Das  v.  Oobinda  27  Calc.  34  KattayaJt  Pa- 
ihumayi  v.  lUivxin  Menon  26  Mad.  74o  and  Kalian  Singh  v.  Thxkwrdrs 
f  Weekly  Notes  1906,  p-  87)  followed.  Stanebj  C.  J.  &  BurkiU  J. 

Sheo  Narain  v.  Nur  Muhammad,  A.  W.  N.  1908,  12 


— Ss.  244,  310  A — Appeal  lies  under  s.  34i  against   an  order 

Tweeting  an  application  under  S.  SIO  A  by  a  transferee  of  judgment-debtor 
ajter  Court  aa?c— The  question  of  fretting  aside  a  pale  in  execution  under 
section  310  A  of  the  Code  of  Civil  Procedure,  is  a  question  relating  to  the 
execution  of  the  decree  within  the  meaning  of  section  2  (4  cf  the  Code  of 
Civil  Procedure  even  when  the  proceeds  of  such  sale  are  sufficient  to  satisfy 
the  decree  and  the  auction  purchaser  is  a  person  other  than  the  decree-holder. 
Srinivasa  Ayyangar  v.  Ayyanthuri  Pillvi,  (21  Mad,  416)  followed.  The 
auction-purchaser  at  a  Court  sale  is  the  representative  of  the  decree-holder  for 
the  purpose  of  section  244  of  the  Code  of  Civil  Procedure.  Sandhu  Tarangar 
V.  Huesain Saheb  28  Mad.,  87  followed.  Bashir-uddin  v.  Jhori  Singh 
19  All.,  140  not  followed.  Mammod  *v.  Locke  20  Mad.,  487  not  followed. 
The  transferee  acquiring  an  interest  in  the  property  of  t  \e  judgment  debtor 
after  such  property  had  been  sold  ia  execution,  has  a  right  to  apply  under 
section  3X0  A.  of  the  Code  of  Civil  Procedure.  Humni  Ram  v,  Bociai  Bam 
(1.  C  W.  N.  279)  dissented  from.  Erode  Manikoth  Krisknan  Nayar  v. 
Puttideth  Chamb fkhoseri  Krishnan  Nair,  (2Q,  Mad,  ^6'^)  followed.  An 
appeal  lies  under  section  244  of  the  Code  of  Civil  Procedure  against  an 
order  passed  on  an  application  by  such  transferee  to  set  aside  the  sale  under 
section  310.  A.  Benson  &  Wallis  J.  J. 

Mdnnicklca  Odayan  v,  Rajagopala  PUlai  30  Mad.,  507 

S.  268.— Decree-holder  paid  out  of  Court— Satisfaction    nx>t 

entered — Suit  by  judgment  debtor  to  recover  amoant^Cause  of  action — 
Damages.  X  remitted  by  a  post  office  money  order  the  amount  due  by  him 
under  a  decree;  Y  received  the  money  order  but  failed  to  certify  the  receipt 
of  the  amount  and  enter  up  satisfaction  of  the  decree. 

Held,  that  X  can  sue  Y  for  the  recovery  of  the  amount  so  pi^id  e^ 
damages  by  reasoa  of  Ts  failure  to  certify  soch  payment, 
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The  law  casts  on  a  decree«holder  receiving  payment  out  of  Court,  the 
duty  of  certifying  such  payment  in  satisfaction  of  the  decree,  and  a  cause 
of  action  accrues  when  the  judgment-creditor  fails  to  fuidl  his  duty  in  the 
natter.  Viraraghava  v.  Sabbakku,  5  Mad.  397,  F.  B.,  followed.  Referred 
ewe  Na  9  of  1905,  Madras.  (Unreported)  not  followed. 

Subramania  Aiya/r  J. 

Madai  Thalavoi,  3  M.  L  T.  15. 

— — — S.  258  —  Judgment-debtor  ' — Meaning  of — The  word  •  judg- 
nent-debtor  in  s.  258  C.  P.  C.  includes  persons  claiming  through  •  the  judg- 
i&ent-debtor  or  in  his  right,  so  that  even  the  latter  cannot  plead  an  un- 
cotified  payment.  The  article  applicable  to  such  representative  for  making 
in  application  for  a  certificate  undei'  sec.  253  C.  P.  C  is  art.  73  A  of  the 
Limitation  Act  Subram^nia  Aiyar  0.  J.  &  Wdllis  /. 

Pcmdurang  v.  Vythinlinga  2  M.  L.  T.  466 

SL  325  A. — Diaqualificaiion  to   alienate   is  personal.    The 

incompetency  to  alienate  fastened  upon  the  judgment-debtor  and  hb  repre- 
sentative in  interest  by  S.  325  A  of  the  Code  of  Civil  Procedure,  is  a 
personal  disqualification.  Every  alienation  made  in  contravention  of  the 
provisions  of  the  said  section  is  not  merely  voidable  by  the  Collector,  but  is 
afawlutely  void  and  of  no  effect  against  any  person  whom  so  ever.  JhahvZal 
t.  Bam  Pershad  4  C.  P.  L  R.  156,  dissented  from. 

Murray  r.  Hu/rath  Singh,  3  Nag    L.  R.  171. 

?•  865 — Death  of  sole  plxint Iff— Claim    of    one  of  the  defen* 

dants  to  continue  the  suit  as  plaintiff— Abatement  of  suit  The  original 
^Dtiff  sued  for  redemption  of  a  mortgage  executed  by  her  father.  She 
daimed  as  the  only  unmarried  daughter  of  three  arraying  as  defendants, 
besides  the  mort^gee,  her  surviving  married  sister  and  the  minor  children 
o(  the  second  sister,  deceased.  During  the  pendency  of  the  suit  the  plaintiff 
died.  Held  that  the  claim  being  personal  to  the  plaintiff,  the  suit  abated 
md  that  the  surviving  sister  could  not  be  permitted  (o  carry  on  the  suit  in 
mbetitution  for  the  original  plaintitT.  Stanley  C.  J.  <k  Burkitt  J. 

Balak  Puri  v.  Du/rga,  A.  W.  N.,  1908,  6. 

S>  868. — Suit,  institution  oj,  in  a  Civil  Oov/rt — Death  of  de* 
fendant  before  prefeniation  of  plairht — Court's  power  to  substitute  his 
representatives --Ju/risdiction.  Held,  that,  when  a  plaint  is  presented  by 
plaintiff  for  the  purpose  of  instituting  a  suit  against  a  defendant  in  accordance 
vith  the  provisions  of  the  Civil  Procedure  Code,  and  it  afterwards 
toroB  out  that  the  defendant  had  died  before  the  presentation  of  the  plaint^ 
the  Court  has  no  jurisdiction  to  substitute  the  representatives  o£  the  deceased 
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A9  defondanfes  and  allow  the  suit  to  proceed  as  against  them.  Mohan  Chan' 
der  V.  Azeen,  12  W.  R.  45,  approved  and  followed. 

Not  only  is  there  nothing  in  the  Civil  Procedare  Code  to  authorize  the 
institution  of  a  suit  against  a  dead  man  as  distinct  from  a  suit  against  his 
legal  representatives  but  the  death  of  the  defendant  puts  an  end  to  the  suit 
within  a  prescribed  period  unless  steps  are  taken  within  that  period  for 
bringing  in  the  legal  representatives.  Wdllia  &  Miller  J.  J. 

P.  W.  VeeraTppan  v.  Tindal  Ponnan,  3  M.  L.  T.  12. 

S.  376—*  I/iwful  agreement  or  compromise*  —^BeUUes  to  the 
suit' — Compromise  in  a  suit  for  money  by  which  the  agreed  amount  is 
charged  on  property  is  lawful  and  the  rdief  hy  way  of  charge  *rdate%  to 
the  0ttit'  The  language  of  section  375  of  the  Code  of  Civil  Procedure  is  wide 
and  general  and  does  not  preclude  parties  from  setling  their  disputes  on  suofa 
lawful  terms  as  they  might  i^ree  to  without  being  restricted  to  sudi  relief  as 
one  only  of  the  parties  had  chosen  to  claim  in  the  plaint.  In  a  suit  for  money, 
where  the  plaint  prays  for  simple  money  decree,  an  agreement,  by  which 
the  parties  agree  that  the  amount  decreed  according  to  the  compromise  should 
be  a  charge  on  certain  properties,  is  %wfuV  and  ^relates  to  the  suW  so  as  to 
be  embodied  in  the  decree.  S.  Aiyar  <k  Benson  J.  J. 

Joti  Kuruveti  v.  Isri  Sirusadpa  3C  Mad.,  478 

S.  444 — Guardian  ad  litem — Duty  of  Court  as  regards, 
appoMment  of  a  guardian  ad  litem. — Where  the  defendant  or  respon- 
dent to  a  suit  or  app<  al  is  a  minor  it  is  the  duty  of  the  court  not  only 
to  appoint  a  guardian,  but  to  satisfy  itself  that  the  proposed  guardian 
is  a  fit  and  proper  person  to  represent  the  minor,  to  put  in  a  proper 
defence  and  generally  to  act  in  the  interests  of  the  minor.  The  duty 
of  the  Court  is  not  a  mere  matter  of  form.  Mussammat  Bibi  Walian 
V.   Banke  Behari  Parsliad  Singh,  I.  L  R,   21   Bom  ,  281,   distinguished. 

Knox  C.  J.  Richards  J. 
Ramchandradas  v.  Joti  Prasad^  29  All  075. 

Ss«  466  and  467 — Minor^  suit  brought  by,  to  set  aside  a 
dinner  passed  against  him — Ouurdian,  ad-litem,  appointment  of,  condi' 
tions  necessary  for — Proper  representation  of  minor  in  a  suit  to  be  done 
with  great  care^AffidavU  that  the  guardian  has  no  interest  adverse  io 
the  mMiars—Certificaied  guardian,  mortgage  eocecuted  by,  without  the  wtnc- 
tion  of  (he  (hurt,  not  void  ab  iwtio--Negligenoe  on  the  part  of  a  guardian 
ad-litem  in  c<mducting  the  suit  necessary  to  be  shown  before  Hie  decree 
can  be  ^  a^ide—Hdd,  tV^t  a  mortgage  executed  by  a  certificated  guardian 
without  the  sanetion  of  the  Court  is  not  void  ab  initio  but  that  the  tfbswce 
of  such  sancttoQ  rel^ates  the  guardian  to  the  position  which  he  wodd  have 
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ocoopied  if  he  had  not  beea  granted  a  certificate  at  all. 

EM  also,  that  where  a  minor  challenges  the  validiby  of  a  decree  passed 
b  a  fdt  brought  against  him,  hs  must  establish  either  .  that  he  was  not 
I»perly  represented  in  the  suit  in  which  the  decree  was  pasicd  against 
kk  or  that  the  guardian  ai'{i^(3m  appointed  by  the  Court  was  guilty  of 
gnus  negligence  in  the  conduct  of  that  suit. 

Seld  further,  that  where  a  person  is  appointed  by  a  Court  as  the  guard- 
iu  ad'litem  of  a  minor,  it  is  the  duty  of  the  Court  to  see  that  the  provisions 
of  the  Code  relating  to  the  appointment  of  the  guardian  are  duly  complied 
w^  There  most  in  such  cases  be  an  affidavit  veryfying  the  fact  that  the 
JKif?md  guardian  has  co  interest  adverse  to  the  minor  and  is  a  fit  person 
to  be  appointed.  Where  therefore  there  has  been  no  such  iuquiry  at  all  as 
to  the  fitness  of  the  guardian  his  appointment  is  not  good  in  law  and  the 
nimnr  can  not  be  said  to  be  properly  rapresented  in  the  case  and  the  desraCi 
itiay,  passed  against  the  minor  in  sush  a  suit  is  not  binding  on  him. 

Bandars  &  Oreevan  J.  J. 
Oulam  Albas   v.  Mu.nna  Lall  10  O.  C.  321 


-S.^644.— G?*oii7Mi    common  to    all  the    d€fe7idant6— Decree 


gainst  all  defendanfs  may  be  reverse i  on  appeal  by  one  against  the  whole 
iwr«,  when  such  decree  has  proceeded  on  a  groxind  common  to  all.  When 
the  decree  of  the  lower  Court  proceeds  on  a  ground  common  to  all  the  defen* 
tos,  the  Appellate  Court  under  S.  544  of  the  Code  of  Civil  Procedure,  rray, 
QQ Appeal  by  one  of  the  defendants  against  the  whole  decree,  reverse  the 
tereein  so  far  as  it  affects  other  defenJants  though  they  have  not  joined  in 
4b  appeal.  It  is  enough  if  any  one  -ground  on  which  the  decree  appealed 
Viast  proceeds  is  common  to  all  the  defendanta  Syed  Husxin  v,  Madhan 
^«,  17  Mad.  265,  overruled.  Seshadri  v.  Krishnan,  8  Mad ,  192,  ap- 
pRTOt  F.  B. 

Dhuttaloor  Subbayya  v.  Paiiligantnm  SvJtbayya,  30  Mad.  470. 

■Ss.  646,  646 — Execution  of  decree— Stay  of  execution-^ 
%**i— Safe  of  immoveable  property  in  execution  of  decree  for  m^yney — 
*fPfiJ<Ue  Court,  power  of  etaysale—Practice.  Held  by  the  Full  Bench 
(iompifti  A.  C.  J.  expressing  no  opinion),  that  when  an  appeal  has  been 
■W  against  a  decree  for  money,  the  Appellate  Court  has  jurisdiction  to  stay 
4s  ftle  of  immoveable  property  of  the  judgment-debtor  ia  execution  of  that 
*wee,peDdfa)g  the  disposal  of  the  appeal  Per  Rahpini,  A.  C.  J.  Wood- 
**wt  and  MooKERJEE  JJ. — An  Appellate  Court  cannot  pass  orders  under 
^'  M6,  para.  3  of  the  Code  of  Civil  Procedure  staying  a  sale  of  immoveable 
I'Wf-    Per  Brett  and  Mitba  J.  J.— An  Appellate  Court    has  power  to 
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pass  an  order  under  the  third  paragraph  of  S.  546  of  the  Code,  staymg  exe- 
cutioa     Knnj  Lai  Marwari  v.  Bahitram  Marwari,  8  C.  W.  N.  381,   dis- 
cussed. F.  B. 
Tribeni  Sahu  v.  Bhagwat  Bux,  34  Cal.  1037, 

S.  558 — Appeal  dismissed  in  default  at  11-30  A.  M. — Suffi- 
cient cause  for  re  admission  of  an  appeal.  Where  a  District  Judgs  dis- 
missed aa  appeal  in  default  at  11-30  A.  M.  and  himself  left  the  Court  at 
12-30  P.  M.  while  the  appellant  was  preparing  an  application  for  restora- 
tion. Heldf  that  this  was  a  suflScient  cause  for  readmitting  the  appeal 
within  the  mea'jing  of  S.  558,  C    P.  Code.  Reid  C.  J. 

Nahi  Baksh  v   Abu  Somadkhan,  2  P.  W  R   413. 

So.  562 — Remand- ^Appeal  from  order  of  remind     after 

decision  of  t'te  suit  in  accordance  therewith — Held  that  no  appeal  will 
lie  from  an  order  of  remand  passed  under  section  502  of  the  Code  of 
Civil  Proceduie  if  such  appeal  is  filed  after  the  suit  has  in  compliance 
with  the  order  <  f  remand  been  decided  and  no  appeal  is  preferred  from 
the  decree  in  the  suit.  Madhu^udan Sen  v.  Kamini  KanJta  Sen,  9  C. 
W.  N.,  895,  followed  Rameswar  Si  ujh  v.  Sheodln  Singh,  I.  L.  K,,  12 
All.,   510,  (ii- iaguiphei.  Knox  C.  J.  &  Richards  J. 

Sal'.j  R(  m  V.  Brij  Bilas,   29  All  C59. 

S.  566. — Remand — Possession,    suit  for — Lower    AppeUate 

Court,  power  of,  on  remind.  The  plaintiff's  suit  for  possession  of  certain 
lands  after  determination  of  the  boundary  between  two  estates  was  par- 
tially decreed  by  the  Munsif  The  defendant  appealed,  but  the  plaintiff 
did  not  a  >}h  al  nor  file  any  objection  under  S.  5G1  of  the  Civil  Proceduie 
Code.  The  Subordinate  Judge,  on  appeal,  modified  the  decree  in  favour 
of  the  defendant.  Plaintiff  then  appealed  to  the  High  Court,  and  the 
case  was  remanded  for  trial  on  a  fresh  investigation.  The  Subordinate 
Judge  after  a  fresh  enqupry  passed  a  decree  in  favour  of  the  plaintiff 
giving  him  more  laads  than  what  was  given  by  the  Court  of  first  instance. 
On  second  appeal  by  the  defendant : — Held,  that  under  the  circumstanc- 
es, the  Subordinate  Judge  had  no  power  to  award  to  the  plaintiflf  more 
than  what  he  recovered  in  the  Munsif 's  Court.  Bikramjit  Singh  v. 
Husaini  Bejam,  3  AIL  643,  distinguished.     Stephen  &  Holmwood  J.  J. 

AgiXul  Hosain  v.  Dino  Nath  Dutt,  34  Cal.  99 G. 

— — &  566 — Rematid — Return  to    remand  to  be  made    by  the 

Court  originally]  seised  of  the  caseSurisliction — Held  that  when  issues 
are  remitted  for  trial  under  section  53G  of  the  Code  of  Civil  Procedure 
such  issues  are   triable   only   by  the  Court  which   was  originally  seised 
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of  the  case.    The  principle  of  Sabri  v.  Oaneshi^  14  All,   23   followed, 

Dillon  &  Orajffln  J. 

MiSher  Khan  v.  Ahmad-JJUah  Khan,  29  All  660. 


— Ss.  692  and  407  {d) — Leave  to  appeal  informa  panperis-^ 

CiwwM^nce8  to  he  considered.  In  deciding  whether  leave  to  appeal 
infmna  pauperis  ought  to  be  granted  in  a  particular  case,  it  is  the  duty 
rfthe  Court  to  have  regard  to  the  rules  contained  in  Chapter  XXVI,  C, 
P.  Code,  the  right  of  appeal  under  S.  592  being  subject  to  the  rules  con^ 
tiined  in  the  Chapter,  and  if  at  the  date  of  the  institution  of  the  suit 
there  was  a  subsisting  agreement  (falling  within  the  terms  of  S.  407  (d)  ) 
wder  which  another  person  obtained  an  interest  in  the  subject  matter 
of  the  suit  the  application  ought  to  be  rejected.  Mailthi  v.  Somappa, 
26  Mad.  3G9  explained.  White  G.  J,  Miller  J. 

Hanifa  v.  Haji  Siddick,  3  M.  L.  T.  11. 


S.  696 — Appeal  to  His  Majesty  in  Council — Civil  Proce^ 
dure  Code,  S.  562 — Appeal  from  order  of  remand  not  usually  admissible, 
—An  order  under  section  5G2  of  the  Code  of  Civil  Procedure  is  not 
ordinarily  capable  of  being  the  subject  of  an  appeal  to  His  Majesty  in 
Council,  though  it  may  possibly  be  so,  if  the  order  in  question  has  the 
effect  of  deciding  finally  the  cardinal  point  in  the  suit.  Habib-un-nissa 
T.  Munawar-un-nissa  (Weekly  Notes,  1903,  p.  159)  followed. 

Stanley  0,  J  <&  Burkitt  J. 
BamSamp  v.  Ram  Dei,  A.  W.  N.,  1907,  291. 


Ss.  596  and  598 — Leave  to  aopeal  to  His  Mapsty  in 
Ctftncil,  application  for — ''Substantial  question  of  law,"  meaning  of — 
QwelkMia  0^  general  importance  or  of  general  interest. — Held,  that  the 
words  "  substantial  question  of  law  "  in  s.  595,  Civil  Procedure  Code, 
•«m  question  of  general  importance;  they  do  not  include  a  question  of 
4fr  construction  of  a  document  in  which  the  parties  alone  are  interested. 
If  no  such  question  is  shown  to  exist  leave  to  appeal  to  His  Majesty  in 
Conncil  cannot  be  granted.  Chamier  &  Oreevan  J,  C. 

Udairaj  Singh  v.  Raja  Bhag^an  Bakhsh  Sing  10  O.  C.  308. 

■ S.  696 — Appeal  to  His  Majesty    in    Council — "Substantial 


fwrfion  of  law  " — What  is  a  question  of  fz/it — Leave  to  appeal  refu^edr^ 

The  main  question  at  issue  in  a  suit  for  partition  of  moveable  and 
nwiovable  property  being  whether  the  family  was  or  was  not  joint  in 
^  and  interest,  the  defendants,  on  being  asked  what  they  would  call 
t'idenc^  to  prove,  set  down  a  series  of  facts  which    they    allegecU  that  ^ 

'  Digitized  by  LjOOQIC 


€4  The  Lawyer.  Part  I  OwU. 

they  could  prove,  and  which,  they  contended,  indicated  that  the  family 
was  at  the  time  of  suit  joint  as  to  property  as  well  as  in  other  respects. 
The  plaintiff  admitted  the  facts  so  alleged,  and  the  parties  therefore 
summoned  no  witnesses  on  either  side,  Some  documentary  evidence, 
however,  was  put  in  mainly  consisting  of  the  will  of  the  late  head  of 
the  family. 

Held  that  the  finding  on  these  data  as  to  what  was  the  status  of 
the  family  was  a  finding  of  fact  merely  and  could  involve  no  *substaitial 
question  of  law  "  within  the  meaning  of  section  59G  of  the  Code  of  Civil 
Procedure.  Stanley  C.  /  <fc  BurHU  J. 

Pa/r^otamrao  Tantia  v.  Janki  Ba%  A.  W.  N.  1903.  7. 

Contract  Act,  8.  ZZ— Mortgage  contract— Mortgagors  not'entUIei  to 
whole  property  mortgaged — iVb  illegality — A  mortgage  contract  is  not 
illegal  with  in  the  meaning  of  sec-  23  of  the  Contract  Act  merely  because 
the  mortgagor  were  entitled  only  to  a  half  share  and  not  the  whole  of 
the  property  mortgaged.  Mitra  &  Casper%z  J,  J; 

J  ago  Mohan  V,  Dandong  12  C.  W.  N.  94 


Ss.  6Q— Contract — Impoadbility  of  performance — Res^iesicn 

of  agrement  inferred  from  co'iiduct  of  parties, — Section  58  of  the  Indiaa 
Contract  Act,  does  not  apply  to  a  case  in  which  the  performance 
of  the  contract  has  become  impossible  in  consequence  of  an  aot  of  the 
promisor  himself. 

The  mortgagor  entered  into  an  agreement  to  sell  the  mortgaged 
property  to  the  mortgagee  and  another,  and  Rs.  100  were  paid  as 
earnest  money  in  pursuance  of  this  agreement.  The  sale,  however 
was  never  completed.  The  mortgagee  sued  upon  his  mortgage 
the  mortgagor  did  not  defend  the  suit;  and  a  dccreo  wai 
obtained  ex-parte,  and  the  property  sold  at  auction.  Held  that  thi 
parties  must  be  taken  by  their; conduct  to  have  agreed  to  rescind  thei 
contract  for  the  sale  of  the  mortgaged  property  and  that  the  mortgago 
was  liable  to  refund  the   earnest  money  which   she  had  receive 4, 

Bannerji  J. 

Oanga  Dei  v.  Asarafn^  A.  W.  N.,  190&,  6. 

OontributiOD.— /Sftti<  for— Set  off— Limitation.  Where  in  a  suit  fo 
contribution  by  a  co-sbarer  for  a  certain  sum  of  money  paid  on  behalf  g 
his  other  co-sharers  to  discbarge  a  d(c:ee  f  »r  rent  obtained  against  then 
joiLtly,  the  la'ter  (i.  e.  the  defendaits)  cla'med  a  set  off  on  a^coant  i 
previous  fayments  by  them  of  similar  decrees  for  the  benefit  of  t^ 
plaintiff  anongst  others. 
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Htld^  that  no  question  of  limitation  arose  as  regards  the  claim  for 
set  ofll  The  remedy  might  have  been  barred  but  the  right  to  the  debt 
vt8  not  extinguished. 

Brett  &  Mookerji  J.  /. 

Oajaddhar  Mahto  v.  Raghubar  Qope,  12  C.  W.  N.  GO. 

Court  Fess  Act,  ^1870,)  S-  7,  CL  XI  (c)  and  V.— Suit  to  recover  po9- 
mgion  of  land — Landlord  and  tenant — "Occupancy  of  land** — "EjectedT 
'^uiis  against  landlord  and  persona  claimiTig  melvaram  under  the 
landlord.  Held,  that  a  suit  by  a  tenant  for  possession  as  against  his 
Isadlord  and  other  persons  in  possession  claiming  under  the  landlord  does 
not  hil  under  CI.  XI  ^c)  of  S.  7  of  the  Court  Fees  Act  especially  where 
die  persons  claiming  under  the  landlord  are  not  persona  in, actual  posses* 
fiion,  but  merely  lay  claim  to  the  melvaram  rights  in* the  land.  The  suit 
fills  under  CI.  V  of  S.  7,  viz.  ''suits  for  the  possession  of  lands,  houses  and 
gardens.'' 

The  terms  "occupancy  of  land,"  and  "ejected"  in  CI.  XI  (c)  of  the 
Court  Fess  Act  are  applicable  to  the  case  of  ryots  or  persons  in  actual  phy- 
seal  occupation  rather  than  to  persons  who  are  only  entitled  to  the  mel* 
Ttram  rights.  Benson  J. 

A.  V.  P.  Palaniappa  v.  Sithravalu,  3  M.  L.  T.  8. 

Sch.  n,  art.  17  (X)Suit  under  S.  S83,  OivU  Procedure  Code 

SUvmp  on  the  plaint — Declaratory  suit  and  injunction — Value  of  suU, 
Where  a  suit  is  brought  nndor  S.  283  of  the  C.  P.  Code,  the  proper  Court 
lee  payable  on  the  plait  t  is  Rs.  10  under  clause  (i)  of  article  17  of  Sch. 
n  of  the  Court  Fees  Act. 

When  a  suit  asks  for  a  declaration  and  for  an  injunction,  it  is  not  one 
merely  for  declaratory  decree  but  also  for  consequential  relief. 

When  a  plaintiff  seeks  to  challenge  a  decree  in  execution  of  which 
Uf  property  has  been  attached,  the  yalue  of  the  action  is  the  value  to 
ifae  plaintiflC  so  that  if  the  execution  debt  exceeds  the  ralue  of  the  pro* 
perty,  the  latter  is  the  value  of  the  suits;  if  the  execution  debt  is  less  thao 
the  value  of  the  property,  the  former  is  the  value  of  the  suit. 

In  suits  to  setjaside  summary  decision  as  also  in  those  dealing  with 
arfaitTation  awards,  the  amount  of  Court  Fees  payable  on  the  plaint  does 
not  dep^^nd  upon  the  value  of  the  suit.  P.    C« 

Bibi  Fhul  v.  Qhansyam,  7    0.    L.  J.  3C«12C.     W.    N.    16P.«10 
Bwn.  L.  R.  1. 

art>  17 — Partition  suit — ^/jwd  /«#  &r    advalcfrsm  fee.    Tk^ 
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Bnit  for  partition  of  joint  property  is  governed  by  Sch.  II,  Art.  17,  CI  vi 
of  the  Court  Fees  Act  and  the  plaint  is  properly  stamped,  if  a  Court  fee 
often  rupees  is  paid  upon  it.  A  mere  denial  on  the  |  art  of  the  defendant 
E8  a  plaintiflf's  title  and  possession  does  not  convert  the  suit  into  one  for 
declaration  of  title  and  recovery  of  possession:  the  plaintifif  is  entitled  to 
maintain  a  suit  for  partition,  if  his  possession  of  some  part  of  the  joint 
property  is  admitted  or  established,  but  if  it  is  established  that  he  is  not 
in  poBsecsion  at  all  of  any  portion  of  the  joint  property,  that  there  has 
been  a  complete  ouster,  he  must  sue  for  recovery  of  possersion  and  par- 
tition and  pay  advalorem  Court  fees  upon  a  plaint  appropriately  framed 
for  the  purpose.  Mool'erji  &  Caspersz  J.  J. 

Bidhata  Rai  i\  Ram  Charitar,  12  C.  W.  N.  37. 

Custom— Alienation — Gift  ancestral  holding  by  a  childlcs&'^Awan 
of  Phulpur  Jullunlur  District.  Held,  that  an  Awan  of  ths  JuUundur 
District  has  not  an  absolute  and  uncontrolled  right  to  give  away  ancestral 
land  to  strangers  and  non  relations  to  the  prejudice  of  his  collateral  rela- 
tions though  his  powers  of  disposition  are  undoubtedly  large,  and  that  the 
ordinary  principle  of  reversion  of  the  gifted  land  to  donor's  line  on  failure 
of  the  donee's  lineal  heirs  does  apply  to  them  also. 

Chatter ji  &  JoJinbtone  J    J. 

Barkat  v.  Jhandu,  2  P.  W.  R.  488. 

Cnstom — Succession — Sister — Position  of  lister  cannot  be  assimilat- 
ed to  that  of  a  daughter — Collaterals  exclude  sisters  from  inheriting 
immoveable  property  whether  ancestral  or  acquired.  Held,  that  when  a 
land  owner  following  the  Punjab  Customary  Law  dies  leaving  no  issue 
but  a  sister,  her  position  for  the  purposes  of  inheritance  cannot  be 
assimilated  to  that  of  a  daughter  of  his  father  (the  penntinvate  male 
^holder). 

Held,  ^Iso  that  according  to  the  Punjab  Customary  Law  a  sister  is  not 
entitled  to  succeed  in  presence  of  collaterals. 

Civil  Appeal  No.  599  of  1904  (decided  on  17th  Julj;1905),  published 
as  an  appendix  and  followed  in  Civil  Appeals  Nos.  1087  and  1370  of  190C 
followed. 

Civil  Nos.  103  of  P.  R.  1900  and  the  final  decision  of  the  Division 
Bench  in  No.  110  of  PR  190G,  F.B,  59  P.  W.  R.  of  10C7  (Civil;  overruled. 

Principles  laid  down  in  P.  R.  (Civil;  Nos.  117  and  171  of  1888  and  46 
of  1891,  F.  B.  distinguished  and  not  followed.  F,  B. 

ffamira  v.  Ram  Singh,  2  P.  W.  R.  51G. 
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Shanisi  Kh(j%s  of  Lahore    District — Succession — MaJiamadan 

Ldvc — Customary  i  ijht  of  representation — Onus — Duty  of  Court  to  inquire 

Gndom  Act  IV  of  1S72,  S*  o — Relevency  of  instances  in  other    localiters. 

HeW,  that  Mahamnia  Jaa  Shamsi    Khojas     of  Lahore   District,    who    are 

Bfflda  converts  to  IsJa  a  aad  were  originally  Khatris  or  Aroras  by  caste, 

fcHows  custom  ii^  iratters  of  inheritance,  and  customary  right   of  represen- 

tiltbn  which  extends  to  collateral  as  well  as  to  lineal  succession    is   recog- 

Eied  by  them,  and  the  rule  of  Mahommedaa  Law,  which  excludes  issue  of 

I  predeceased  person,  is  wholly  inapplicable  to  them,  P.  R.  (Civil)    No.  27 

•fl8C8  and  52  of  1888,  followed. 

Obiters — Hdd,  also  that  S.  6  of  Act  IV  of  1872,  makes  no  distinc- 
tioa  between  ajriculfcurists  aad  non-a^riculfcurists  and  lays  down  a  rule  of 
decision  for  all  classes  without  distinction  of  caste  creed  or  calling  and 
tint  there  is  no  initial  presumption  in  favour  of  personal  Law  under  the 
povisions  of  this  6e3tion  aad  it  is  the  duty  of  the  Court  trying  the  case 
to  ascertain  atfi;s^.  the  rule  of  decision  by  enquiring  into  the  custom  plead- 
ti  by  either  party  and  on  the  failure  of  proof  of  such  custom  to  apply  the 
provisions  of  their  personal  Law.     P.  B.  81  of  1874  (Civil)  followed. 

Held,  farther  tl  ft^  cases  relating  to  the  same  tribe  residing  indiffer- 
at  localities  are  applicable  aad  relevent  to  prove  a  custom  of  theirs  when 
there  is  social  intercourse  between  the  diflferent  sections  of  the  tribe  who 
reside  in  those  localitiep,  aid  that  where  an  alleged  custom  is  in  accord 
with  judicial  experience  aad  forms  one  of  a  few  customs  found  to  prevail 
ia  a  Province,  even  a  f3w  instances  unrebutted  by  any  to  the  contrary 
would  decisively  be  sufficient  to  prove  the  aUeged  custom,  but  such  is 
tertthe  case  when  the  alleged  custom  is  unusual  or  exceptional  or  opposed 
to  established  usages  or  fjund  by  jisdicial  experience. 

Rattigan  &  Lalchaud  J.  /. 

Ma^ab  Din  v,  Abdullah,  2  P.  W.  B,  405. 

Debutter  property— Par jua7ieti5  lease  by  :Shebait  void  and  not 
^AUMe — h^dverse  2^osscsti?n — k.cczptance  of  rent,  effect  of — A  permanent 
fctge  of  debutter  property  is  void  if  not  executed  for  legal  necessity, 
ftintiffspredecesor  who  had  a  Karsha  lease  obtained  a  permanent 
Ictte  from  the  Shebait  of  an  idol,  the  predecessor  of  Defendant  No.  2, 
on  payment  of  a  bonus,  and  the  latter  who  is  the  present  Shebait  conti- 
wied  fco  receive  rent  from  plaintiff;  subsequently  Defendant    No.   2   deter- 

MiedplaiiiUffB  lease  and  took  possession.     In  a  suit  foj  possession  by  the 

littntiff. 

Held—That  plaintiflTs  posseeBsion  under    the  permanent    lease  which 
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was  found  to  have  beon  eicecuted  without  legal  necegsity  and  therefore 
held  to  bo  void  can  not  be  regarded  as  adverse  to  Defendan!i  No.  2  nor 
can  the  latter*8  aoceptaace  of  rent  from  the  plaintiff  >3ither  operata  as  an 
admission  of  the  plaintiff  having  a  permanent  right  in  the  land  or  cause 
extinction  of  his  own  previous  title.  Rampini  C.  J,  &  Sharfudin  J.  J. 
Nitya  Oopal  v.  Manx  Chandra  12  C.  W.  N.  C3 

Decree — ConfAmction  of^-Condition — Time  for  payment — Appeal 
'^AppeaZ'-'Confirmation  of  original  decree — ComptUalion  of  perioi-- 
HeLd^ih^i  a  decree  of  Appellate  Court  merely  affirming  the  decree  of  the 
first  Court  does  not  give  the  decree-holder  fresh  time  for  performing  a 
condition  imposed  by  the  original  decree.  Manivikraman  v,  Uuniy%* 
ppan  (16  Mad.,  170;,  Jaggu  Nath  v.  Jo  Kuha  ("18  AIL,  223),  BhoU 
Nath  V.  Kauti  (25  Calc:  311),  (PaUoji  v.  Ganu  (15  Bom.  357)  followed. 
Bupchand  v.  Sham  Shut  (11  All.  1348),  Noor  Ali  v-  Koni  (13  Caic,  13) 
DaulaJt  V.  Bhnka/ndM  (11  Bom.  172)  not  followed.  Babti  t;,  Bijai  (23 
AIL,  152)  explained  and  distinguished. 

Appellate  Court  should  so  frame  its  decree,  while  affirming  the  deorae 
of  the  lower  Court,  as  to  leave  no  doubt  as  to  whether  it  is  intended  to 
extend  the  time  granted  by  the  original  decree  for  fulfilling  the  conditions 
precedent  imposed  by  the  original  decree.  A  decree  provided  that  on 
the  plaintiff  paying  into  Court  the  balance  of  consideration  Rs.  10  within 
a  month  from  this  date  the  defendant  should  execute  a  sale  deed  of  the 
suit  land  in  plaintiff's  favour.  The  plaintiff  did  not  pay  Rs.  10  within 
the  month,  and  after  the  expiration  of  the  month,  the  defendant  appealed. 
The  decree  of  the  Appellate  Court  simply  confirmed  the  decree  of  the 
lower  Court  and  dismissed  the  appeal 

Held,  that  the  plaintiff  decree*holder  was  not  entitled  to  count  the 
time  allowed  by  the  decree  for  the  deposit  from  the  date  of  •the  appellate 
decree.  Benson  &  Wallia  J.  J. 

Ramaaamy  v.  Sundara  3  M.  L.  T,  26 

Digwar — Service  tenure — Resumption — Digware  of  Ram  Ourh — 
DiBmisiol  by  Government  and  resettlement  with  them  as  sikmi  talukdars 
^Default,  proof  of— Act  nil  B.  C.  of  1878,  settlement  under— Effects— 
The  Digwari  service  in  this  case  corresponded  closely  with  what  in  other 
cases  have  been  termed  ghatwalli.  There  is  nothing  in  the  use  of  terms 
Digwar  to  raise  any  presumption  in  favour  of  the  contention  that  the 
holders  of  land  by  a  service  so  named  to  hold  as  personal  servaofe  of  the 
RajiA.    U  any  thing,  the  presumption  would  seem  to  be  the  other    way. 

Tha  power  of  Government,  although  generally    exercised  throngh   the 
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Bijah  was  always  lecogaised  as  supreme  with  respect  to  the  supervisiofi' 
oTer  Digwars  in  regard  to  the  charge  by  them  of  their  police  duties.  The' 
Kijsh  of  Ramgurh  never  possessed  or  exercised  a  right  to  dismiss  the 
I^waris  and  to  resume  the  Digwari  grants,  save  in  cases  of  default;  And 
Wthe  terms  under  which  persons  held  Digwari  grants,  no  such  power  was 
{iren  or  reserved  to  the  Rajah- 

Tha  dismissal  of  the  Government  by  Dig  wars  and  the  substitution  for 
ifem  of  anew  system  of  rural  police  supposed  to  be  of  superior  quality  does 
30t  entitle  the  Rajah  to  resume  the  land  as  for  default.  The  subsequent 
settlement  of  the  lands  by  Government,  purporting  to  act  under  Act  VIII 
B.C.  of  1878,  with  the  dismissed  Digwars  treating  them  at  Hikni  taluk- 
irs,  and  imposing  on  them. assessments  for  road  and  police  purposes  of 
13  amount  of  rbeyond  the  burden  which  previously  rested  on  the  holdings 
io  the  shape  of  supplying  patrols,  amounted  to  a  continuance  in  the 
tan  imposed  by  statute  of  their  public  duties.     There   was  no   default. 

Pigol  &  Beverly  J.  J. 
XamNarain  v.  Tckait  Ganghu  12  0.  W.  N.  178 
(  This  is  a  very  old  case.  ) 

Easement  Act,  sec.  60— ianci  holder  ani  tenant — Occupation  of 
*^ilding  site  in  abadi — Errcction  of  permanent  huildmy — Suit  for  eject- 
nmU-The  defendant*  were  found  on  the  evidence  to  be  tenants  at  will 
of  the  plaintiff  of  land  in  the  abadi,  the  land  having  been  allotted  to  their 
incestors  on  condition  of  their  rendering  service  as  patwaris.  The  defend- 
ants bad  ceased  to  perform  the  duties  of  patwaris,  but  still  occupied  the 
ttd,  and  had  built  hou«es  tbereon  of  a  permanent  character.  Held,  on 
iflitby  the  zamindar  to  eject  the  defendants,  who  had  denied  the  zamindair's 
^We,  that  the  principles  laid  down  in  Beni  Ram  v.  Kundan  Lai,  ;21  A1I„ 
^applied,  and  that  there  was  no  such  conduct  on  the  part  of  the  zamih- 
bras  would  justify  the  inference  that  she  had  contrasted  that  the  right 
rftenancy  under  which  the  defendants  originally  obtained  possession  of 
4e  land  should  be  changed  into  a  permanent  right  of  occupation;  J^neither 
ttold  the  defendants  pray  in  aid  section  GO  of  the  Indian  Easement  Act 
Iffli  Hdd  also  ^^that  the  acquisition  pendiug  the  suit  by  one  of  the 
<Jefendant8  of  a  share  in  the  village  in  which  the  land  in  suit  ;was  situate 
did  not  give  the  defendants  any  title  to  retain  the  possession  of  the  site 
ia  the  abadi  for  which  the  plaintiff  was  suing  to  eject  them, 

Knox  C.  J.  <fc  Dillon  J* 
Bttdfc  Singh  v.  Varhaii  29  AH-  G52 

Ouardians  and  Wards  Aet.  sec  62— ilci  Kv.  IX  of  lS76{laU^ 
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an  Majority  Act),  section  3 — Ouardianand  minor — Effect  of  appoint- 
ment of  giiardian — Civil  Procedure  Code,  section  440 — Where  a  guardian 
has  once  been  appointed  under  the  provisions  of  Act  No  VIII  of  18^0,  the 
attainment  of  majority  by  the  ward  is  postponed  until  he  reaohes  ;the  age 
of  twenty-one  years  notwithstanding  that  the  guardian  appointed  by  the 
Court  may  be  discharged  before  that  .time  arrives  Oordhandas  Jadouji 
V.  Harivalubhdas  Bhaid^xs  21  Bora,  281  followed.  Pateari  Partab  Narain 
Singh  v.  Champa  Lai  Weekly  Notes,  1891,  p.  118,  distinguished.  F.B. 
•SadhoLal  v.  Murlidhar,  2D^A11,  072 

Hindu  law — Joint  Hindu  family — Mortgage  executed  in  name  of 
minor— Contract  Act  S.  J 1— Civil  Procedure  Code,  8,  562—"  Prelimi^ 
nary  point.  '* — A  mortgage  in  favour  of  a  joint  Hindu  family  is  not  void 
bc^.cause  it  happens  to  be  executed  in  the  name  of  a  member  of  the 
fenily  who  at  the  time  of  execution  is  a  minor.  Mohori  Bibi  v.  Dharrao- 
dar  Ohose  30  Calc,  539  distinguished. 

Held  also  that  the  decision  of  an  issue  as  to  whether  or  not  tbe 
documents  which  formed  the  basis  of  the  suit  was  void  in  consequence 
of  its  having  been  executed  in  favour  of  a  minor  was  a  decision  on  a 
preliminary  point,  such  as  justified  a  remand  under  section  5C2  of  the 
Code  of  Civil  Procedure,    Mata  Din  v.  Jamnadas  27  AIL,  G91    followed. 

Banner ji  &  Richards  J,  J, 

Meghandube  v,  PranSingh,  A.  W.  N.,  1908,  10. 

-^— — Mortgage   of  ancestral  praperty  by  manager — Sale  cf 

mortgaged  property  in  contravention  of  S,  99  of  the  Transfer  of  Pro- 
perty Act — Alleged  adverse  po9,se8sion  by  a  mortgagee, — ^The  managing 
numbers  of  a  joint  Hindu  family  consisting  of  two  brothers  and  the  sons 
of  one  of  them  executed  in  1872  a  mortgage  of  joint  ancestral  property. 
In  1884  the  surviving  mortgagor  allowed  the  mortgaged  property  to  be 
sold  in  execution  of  a  simple  money  decree  against  himself,  and  it  was 
purchased  by  one  J.  L.  In  1890  J.  L.  mortgaged  the  property  usufruc- 
tuarily  to  R.  P.,  but  remained  in  possession  as  lessee  of  the  mortgagee. 
In  1904  the  sons  of  the  original  mortgagor,  who  were  no  parties  to  the 
sale  cf  1884,  sued  for  redemption.  Held  that  the  plaintiffs  were  not 
bound  by  the  sale  held  behind  their  backs  and  in  contravention  of  the 
provisions  of  section  99  of  the  TraTl{^fe^  of  Property  Act,  and  had 
not  lost  their  right  to  redeem.  Held  also  that  the  fact  of  the  auction 
purchaser  having  mortgaged  the  property  again — even  if  the  sons  had 
notice  of  it — would    not  make  the   possession  of  J.   L.  adverse   to  them. 

DUlon  J. 

Jhahbalal  v.  Chajjumtd,  A.  W.  N.  1908. 
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Mitakahara — marriage — saniaakara — Marriage     vf    a    co- 

pdreeiier — Family  purpose — According  to  Hindu  la  v,  a  debt  contracted' 
fer  the  marriage  of  a  co-parcener  in  a  joint  Hindu  family  is  bindiag  oh 
:ie  other  co-parcener  as  a  debt  contracted  for  a  family  purpose  and  there- 
h  for  the  benefit  of  the  family,  Govlndrazxl%  v.  Deverahhotla  (27 
W  200,)  dipsented  from.  Under  the  Mitakshara  as  well  a^  the  Mayukha 
^  word  "  sanskara  ''  ordinarily  includes  marriage. 

Chandavarkar  &  Knight  J.  J. 

Sundarahai  v.  Shivnarain  9  Bom.  L.  R.  1366. 


' 


Joint  family — Gift  of  a  considerable  portion  to  females — 
Eftd  of,  on  o'Jier  members — Whatever  weight  be  given  to  the  text  of 
Mitakshara  I.  I  27  it  cannot  be  held  to  authorise  the  sett'ng  apart  of  i^ 
wosidtrable  portion  of  the  fa  nily  property  whether  moveable  or  immove* 
able  and  the  partition  of  it  amoag  the  ladies  of  the  fa'uily.  Out  of  the 
mt  family  property  beloijging  to  R  and  his  son,  R  made  a  gift  of  a  con- 
•iierable  portion  of  the  same  to  his  wife  and  three  daughters. 

Held,  upon  a  suit  by  the  grandson  of  R,  that  the  gift  was  not  autho- 
rs^d  under  the  Mitakshara  and  must  be  set  aside.  Bachtv  v.  Mankorbui 
^^  Bom.  51)  ^nd  Hanmantappa  V,  Jivubai  (^24  Bom.  547)  explained. 
Mmasfwami  v.  Vengidasawam^y  (22  Mad  113)  distinguished. 

Boddam  cfc  Miller  J,  J^ 

KujUi  v,  BapptUa  3  M.  L.  T.  23 

Beyersioners — Agreement  to  divide  reversion  when  itshouM  faU 

ia,  creates  no  vested  right,  but  only  right  to  claim  specific  perform/in06. 
—Three  brothers  S,  R,  and  K  and  their  father  made  an  arrangment 
v^ch  amounted  to  a  division  of  the  family  properties.  The  father  and 
-S  ind  K  continued,  however,  to  live  together.  The  father  died  first  and 
*ea  B,    leaving  him    surviving  A   his   widow   and    B  his  daughter,    4 

'.  *!  B  did  not  claim  R's  share,  but  were  content  with  maintenance. 
Here   iras,  however  no  surrender  by   A  of  her  rights.     S  and   K  entered 

;  tt>  an  agreement  between  themselves  to  the  efifect  that  K  should  enjoy 
ft  share  and  maintain  A  and  B,  S  being  given  a  small  piece  of  land 
«  once  and  that  after  A's  death,  S  was  to  take  half  of  R's  share.  B  died 
iaaarried  in  A*s  life-time  and  S  predeceased  A  who  died  in  1891.  In  a 
t^itbroBght  in  1901  by  the  son  of  S  to  recover  one-half  share  of  R'g 
ftperty:-.ffgW  (Wallis,  J.,  dissenting)  that  K  and  S  were  expectant 
^e^nimtLTj  heirs  and  the  agreement  between  them  was  in  effect  to 
*^iie  the  reversionary  when  it  should  fall  in.  The  right  of  K  as  sqch 
P^^^nnptire  reversionary  heir  was  incapable  of  transfer    on  the  principle 

L**Wied  in  section  6  of  the  Transfer  of  Property    Act,  and  *li«^<-ftg|©6- 
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raent  did  not  opera*ie  to  vest  any  property  ia  8    as    from    the   da^»e    of 
agreement  and  th3  suit  was  not  th3refore  maintaiaable.     Per  Bodiam  J. 
— The  agreement  gave  only  a  right  to  claim  specific  performance  thereof 
when  the  rerersion  should    fall    in,  which  right  becanae  barred  as  it  wa  B 
not  enforced  within  the  statutory  period  after  the  death     of    the    widow. 
Per  WaMU,  J, — The  widow  not  having  claimed  her  husband's    share    aid 
having  contented  herself  with  maintenance,  S  and  K    were    not    in    the 
position  of  expectant  heirs,  aHhough  the  widow     by    asserting  her    right 
might  have  reduced  them  to  that  position.     Under  the  circumstances     the 
agreement  was  something  more  than  a  mere  contract  on  the  part    of    K 
to  convey  to  S  a  half  share  on  the    widow's     death.    The    effect   of  the 
agreement  was  to  give  S  a  vested  interest  in  a  half  share  in  the    lands  to 
take  effect  in  possession  of  the  widow's  death  and  the  suit    was    therefore 
maintainable.  Boddam  &  WaUis  J.  /. 

PiTidiporlu    Sooraparajxi    v.     Veerabhddrudu     30     Mad.     416  =»  2 

M.  L.  T.  443 

———Alienation  by  widow  Snoocssion— Ct^s^om— JSTinius  of 
Bhale  Sultan  Chatiris — Exclusion  of  daughters  and  their  issue Siitak- 
sliara  Law — Consent  of  reversion^y  s — Rule  as  to  quontum  of  conserU — 
Consent  obtai^ud  after  execution  of  alienating  deed.  Among  the  tribe  of 
J5hale  Sultan  Chhattris  it  is  the  custom  that  daughters  and  their  issue  are 
excluded  from  succession  to  the  separated  estate  of  their  father. 

Under  the  Mitakshara  law  a  widow  has  power  to  alienate  her  deceas- 
ed husband's  estate  with  the  consent  of  her  husband's  kindred  and  ordi- 
narily the  consent  of  the  whole  body  of  persons  constituting  the  next 
reversion  should  be  obtained,  though  there  may  be  cases  in  which  special 
circumstances  may  render  the  strict  enforcement  of  this  rule  impossible; 
it  is  immaterial  that  the  consent  is  abtained  after  the  execution  of  the 
alienating  deed.  Radha  Shy  am  v.  Joy  Ri^m,  17  Cal.  896,  approved. 
Rampal  Rai  v.  Tula  Kuari  0  All    llf?,   overruled  to.  P.  C. 

Bajrangi  Singh  v.  Mano   Kamika  Bakhsh,  9  Bom.  L.  R.  1348*=  3 
Mad.  T.  J.  1  =  12  C.  W.  N.  34.-5  A.  L.  J.  1 

Joint  Hindn  t^'ovly-^ Mitakshara— Ancestral  iwoperty — 
property  inherited  from  maternal  grand  father. — Held  that  a  son  in  a 
joint  Hindu  family  does  not  acqire  by  birth  an  interest  jointly  with  his 
father  in  property  which  the  latter  inherits  from  his  maternal  grand- 
father. Vythinatha  Ayyar  v.  Teggia  Narayana  Ayyar,  27  Mad.,  382, 
dissented  from.  Sudarsanam  Maistri  v.  Narsimhlu  Maistri  25  Mad., 
149,  discussed.  Bannerji  cfr  Aikman  J.  J» 

Jamna  Prasad  v.  Ram  Partap,  29  All.  667. 
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^Religions  eDdowment-J^^^/t^  to  appovnt  manogfcr-According 

to  Hindu  law,  when  a  religious  endowment  has  been  founded,  the  right 
to  appoint  a  manager  or  superintendent  renaaius  in  the  founder  and  his 
descendaats,  unless  there  is  evidence  to  show  that  the  founder  or  his 
descendants  have  made  any  inconsistent  disposition.  Oo  eanvee  St$^ 
Smdharreejee  v.  Rumanlolljee  Oossamee,  L.  R.,  16  I.  A.,  137  Sheoratan 
Imwari  v.  Ram  Par-fotah.  18  All,  227,  and  Mvssumat  Jai  Band 
hnvHir  V.  Chcdtar  Dhari  Singh,  6  B.  L.  R,,  181,   followed. 

Knox  C,  J  &  DUlon  J. 

Shea  Prasad  v.  AyaRam,  29  All  G63. 

Insolvenoy  act— Ord^r  passed  by  chartered  High  Courts,  Effect  of 
—Decree  holder,  right  of,  where  debt  wrongly  entered  in  the  schedule — 
Order  of  discharge  passed  by  Chartered  High  Courts  operats  throughout 
ti«  %ch(]le  of  British  India — Held  that,  where  a  judgment-debtor  had 
been  declared  insolvent  by  the  High  Court  at  Calcutta  but  the  amount 
due  to  a  particular  decree-holder  had  been  entered  wrongly  in  the  sche- 
dule of  debts  filed  by  the  judgment-debtor,  the  decree-holder  was  not 
entitled  to  proceed  in  execution  against  the  judgment  debtor  for  the 
amount  of  the  decretal  money  not  entered  in  the  schedule.  The  order 
of  the  High  Court  should  be  considered  as  giving  the  judgment-debtor 
I  personal  discharge  as  t a  the  claim  whatever  its  amount  might  be,  the 
remedy  of  the  decree-holder  in  such  a  case  being,  if  any,  to  move  the 
H^h  Court  to  re-consider  its  decision. 

Edd,  further,  that  orders  relating  to  insolvency  passed  by  the  Char- 
tered High  Courts  under  the  Insolvent  Debtors'  Act  do  not  extend  only 
to  Presidency  towns  but  operate  throughout  British  India. 

Chamier  &  Oreevan  J.  C 

BUhaldas  v.  Munshi  IhtishamAli  10  O.  C.  305, 

Jorisdiotion — Claim  for  pre-emption  of  revenue  paying  land—Com^ 
jdtncy  of  Court  to  entertain  it  with  regard  to  its  value  at  thirty  times 
'^  Jama — Its  inoompetency  to  decree  possession  on  payment  of  a  sum 
^ceedivg  Us  pecuniary  jtvrisiictlon— Return  oj  plaint — Held,  by  the 
Full  Bench,  that  although  a  suit  ff  r  possession  of  revenue  paying  land 
on  the  ground  of  pre  emption  can  be  entertained  by  a  court  having  juris- 
diction with  regard  to  the  value  of  the  land  calculated  at  thirty  times 
the  Jama,  but  it  has  no  power  to  decree  the  claim  on  payment  of  a  sum 
in  excess  of  the  limits  of  its  pecuniary  jurisdiction.  Civil  appeal  No.  941 
rf  1905,  published  as  No.  IG  (civil)  of  the  P.  W.  R.    of  1907    followed. 

r,  R  (civil)  Nos.  58  tf  1902,  24  of  1903  ^nd  40  of  1906,    approved. 
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Civil  appeal  No.  427  of  1907;  P.  R.  (civil)  No.  29  of  1803  and  Civil  appeal 
Na  427  of  1907;  P.  R.  (civil)  No.  29  of  1893  and  Civil  appeal  No,  G72  of 
1 901  overruled,  F.  B, 

Mohammad  v,  ^andlal  1  P.  W.  R.  45G 

Kathiawar — Test  to  determine  nature  of  mortgage — Receipt  of  re-nis 
— The  test  in  deciding  upon  the  character  of  mortgage  enjoyed  the  usu- 
fruct L  e.  the  rents  and  profits  of  the  property  and  no  more  than  receipt  s 
of  rent,  is  required  to  establish  an  usufructuary  mortgage,  and  receipt  of 
rents  by  way  of  interest  is  inconastent  with  the  idea  of  a  mere  simple 
mortgage. 

Shah  Panachand  v.  Kadia  Lalji  17  K.  L.  R,  258 

Limitation  for  execution — i8  years — The  lifetime  of  a  decree 
in  Kathiawar  is  lb  yeare  and  not  12  (Vide  K,  L.  D  Part  II  p.  95C  and 
VI  K.  L.  R.  180)  and  there  being  no  provision  on  the  subject  in  the  Ka- 
thiawar Limitation  Rules  of  1890,  there  is  no  warrant  for  the  supposition 
that  they  restricted  the  prior  of  18  years  to  12  years. 
Thakar  Hansraj  v.  Khachar  Odha  17  K.  L.  R.  268 

Land  Acquisition  Act,  1894 — Acquisition  by  Govvernment  cf  a 
part  of  mqrtgaged  property — Mortgagee  entitled  to  whole  confipensdtion 
T-Transfer  of  property  Act  IV  of  1882  «ec  73— Held  that  a  mortgagee  is 
entitled  to  take  as  much  security  as  he  can  he  get,  for  his  mortgage  money, 
and  when  part  of  the  mortgaged  property  is  compulsorily  taken  from  him 
and  converted  in  to  money,  his  security  is  diminished  pro  tanto,  in  equity 
the  money  is  the  mortgaged  property  itself  and  is  subject  to  the  saroe 
hen  as  the  remaining  property  is;  and  that  the  mortgagee  is  entitled  to  get 
whole  of  the  money  in  part  payment  of  the  mortgage  debt. 

Principles  laid  down  in  sec.  73  of  the  Transfer  of  Property  Act  appli- 
ed. I,  L,  R,  All,  XVI  P.  78— Calcutta  XX,  P.  241- Stewarts  Trusts  XXII 
L,  J,  R.  (N.  S.)  p.  3G9  followed.  Reid  J. 

Topan  Das  v.  Tesa  iJam  2  P.  W.  R,  403 

-"— Ss.  11,  12,  14,  23,  24 — Acquisition  of  land  for  public  pur- 

poses  by  the  Government — Principles  to  he  adopiel  in  determining  oorn^ 
pensation — Proceeding  of  collection  upto  his  award  only  administrative 
Market  value  defined — Collectors  award  when  final — Incompetency  of  the 
person  interested  and  of  the  Civil  CouH  to  contest  its  validity  on  the 
ground  of  irregulirity — IfsicZ,  that  proceedings  under  the  Land  Acquisi- 
tion Act,  I  of  1894  upto  Collector's  award  are  not  judicial  but  merely 
administrative,  and  that  neither  the  persou  interested  nor  the  Civil  Court 
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CM  qnestion  the  validity  of  the  award  on    the  ground    of  any  irregularity 

4crein. 

Heldy  also  that  the  proposal  of  a  CoUeetor  specially  appointed  for  the 
prpoees  of  the  Land  Acquisition  Act,  to  allow  to  the  person  interested 
I  certain  amount  of  compensation  for  the  property  to  be  acquired,  which 
4e  said  officer  refers,  under  the  Deparrmental  rules  the  Collector  of  the 
ferict  also  empowered  to  act  under  the  said  Act  for  his  information  and 
fproval  is  not  an  award  within  the  meaning  of  sections  11  and  14  of 
fc  Act,  but  is  the  one  finally  made  by  the  Collector  of  tho  District  and 
it  then  becomes  binding  on  the  Government.  Civil  No.  115  of  1900 
P.R,  and  I.  L,    R.     Calc.  XXX  page  36  and  XXII  p.  605  followed. 

Held  also,  that  sec.  23,  clause  2,  and  sec.  24  clause  (5)  of  the  Act 
MMt  be  read  together  and  market-value  in  the  farmer  section  means 
miket  value  in  the  Dictionary  sense-tempered  by  the  caution  in  the 
krter  section. 

Hdd,  further,  that  the  market- value  in  section  23  clause  2,  of  Act 
I  of  1894  means  the  actual  value  which  the  property  to  be  acquiretl,  would 
We  commanded  at  the  date  of  the  notification,  under  sec.  4  of  the  Act 
U  the  Government  not  intended  to  acquire  it,  and  that  the  Court  must 
Bot^take  into  account  probable  increase  in  value  due  to  the  purpose  for 
whichrbe  acquisition  is  going  to  be  made.     Johnstone  &  Rattigan  J.  J. 

Farman  v.     The  Secretary  of  State  for  iThdia  P.  W.  R,  498 


- — Section.  11. — Jurisdiction  of  Court— Government  denying 
wfe  cf  claimant — Held,  that  the  Divisional  Judge  is  bound  to  decide  a 
ci8e  referred  to  him  under  Section  18  of  the  Laad  Aoquisition  Act,' when 
^  Collector  .finds  that  the  claiuaa  t  has  an  assessable  interest  in  the 
Ftperty  acquired,  and  he  can  not  decline  to  exercise  jurisdiction  on  the 
pwmd  that  the  Government  denies  before  him  the  title  of  the  claimant 
^  the  property.     '  John^^Ayae  &  Hurry    J.  J, 

Amdak  Shah  v.  The  Collector  of  Lahore  P.  L.  R.  1907,  No.  87. 

XAOdlord  and  Tenant — Inamdar^  tenant  under — No  presumption 
«<rf  tenant  has  permanent  occupancy  right.  The  position  of  inamdars 
™fer8  niaterially  from  that  of  zamindars  and  the  presumption  that  person 
teeoaiing  tenants  of  zamindars  after  the  permanent  settlement  become 
•ecapancy  tenants  does  not  apply  to  persons  who  become  tenants  under 
^Mndtrg.  Boddam  &  Wallis  J.  J. 

Marupa  v.  Neelakamia,  30  Mad.  £02. 


-CenUral  Provi^^ises'^Malikana  Duza,    Though  a  tenant  of  a 
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malikaca  buza  is  ^styled  a  sub-tenant,  the  sale  of  the  malikana  buza 
property  docs  not  necessarily  determine  the  sub-tenancy.  The  purchaser 
can  eject  the  sub-tenant  only  in  circumstances  in  which  the  original 
malikana  buza  could  have  done  so.  Batten  A.  C.  /. 

Shamlal  v.  Kanhal  Lai  3  Nag,  L.  R.  1G2. 


Arrears  of  rent — Civil  Court  decree — Distraint  by  landlord 
subsequent  to  decree  illegal — The  doctrine  of  merger.  A  landlord  is  not 
entitled  to  go  on  distraining  for  arrears  of  rent  after  his  cause  of  action 
has  merged  in  a  decree  for  such  arrears,  and  a  summary  attachment  of 
this  kind  would  be  illegal  when  at  the  date  of  the  attachment  the  landlord 
has  obtained  a  judgment  of  the  Civil  Court  for  the  amount  of  the  rent 
due.  Venkatachelapatni  v.  'Robert,  17  M.  L.  J.  295;  Chancellor  v,  Web- 
ster, 9  T.  L.  R.  5G8;  King  v,  Hoare,  13  Mand  W.  494,  followed.  Wegg 
Prosser  v.  Evans,  L.  R.  (1895;  1  Q.  B.  108;  Drake  v.  Mitchell,  3  East 
251,  explained  and  distinguished.  The  doctrine  of  merger  is  an  applica- 
tion of  the  maxim  *  Nemo  debit  lis  vexari  pro  unaet  eadem  causa  and  is 
applicable  to  the  circumstances  of  this  country.  Benson  &  Wallis  J.J. 
Chinnappa  v.  Robert  3  M.  L.  T.  22. 

Construction  of  deed — Cess,  habilUy  to  pay — Cess,  Act  {IX 
B.  C.  of  1880)  sec.  41 — Mokurari  lease — A  perpetual  Mokurari  lease  im- 
plies that  the  tenancy  is  permanent,  haritable  and  transferable  and 
that  the    rent  is  fixed  in  perpetuity. 

It  is  open  to  the  zamindar  and  the  tenure-holder  to  contract  th3in- 
selves  out  of  the  provisions  of  sec  41  oJ  the  Bengal  C3ss  Act.  Where  in 
a  perpetual  Mokurari  lease  the  rent  was  fixed  by  a  chaic3  which  runs 
thus  "  at  varying  jamas  to  wit  up  an  annual  jama  of  Rs.  1,500  from  1584, 
to  1291  (Fasli^and  at  an  amount  inform  consolidated  jama  ofRs.  1585  of 
the  current  coin  from  1292  (^Fasli)  together  with  alewate  such  as  selami 
for  Dusserah  and  Holi,  Purkha,  Sair,  Road  cess,  Public  works  cess,  &c., 
all  of  which  are  included  in  that  very  sura  of  Rs.   1585. 

Hdd,  That  the  contract  does  not  provide  for  the  contingency  which 
happened  in  this  case,  namely,  an  increase  in  the  amount  of  cesses  levied 
by  the  statute.  That  if  any  additional  cess  it  is  imposed  or  if  the  amount 
of  cess  is  increased,  the  incidence  of  the  new  burden  must  be  regulated 
according  to  the  statute.  Mookerjee  &  Caspersz  J,  J. 

Mahanand  v.  Mussmit  12  C.  W.  N.  154. 

Leaso — Condition  for  payment  of  rent  in  advance — Suit  by  pur- 
chaser  of  demised  property  for  rent--Registratio^i^N'otice.  Certain  pro- 
perty was  leased  for  a  term  of  10  years,  the  lease  containing  a    provision 
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to  the  effect  that  if  at  any  time  during  the  currency  of  the  lease  the 
fcwor  should  demand  any  portion  of  the  rent  in  advance  from  the  lessee, 
the  latter  should  be  bound  to  pay  it  on  obtaining  a  receipt.  Subsequently 
to  the  execution  of  this  lease  the  demised  property  was  sold  by  aiction 
in  execution  of  a  decree.  The  auction  purchaser  sued  the  lessee  for  rent, 
to  was  met  by  the  plea  that  the  rent  claimed  had  been  paid  to  the 
lessor  in  advance  under  the  terms  of  the  lease.  The  lease  was  registered 
ad  it  was  found  that  the  auction  purchaser  had  nob  made  inquiry  of 
either  the  Iefl5or  or  the  lessee  as  to  whether  or  not;  any  rent  bad  been 
]iid  in  advance  according  to  the  terms  of  the  lease.  Held  that  under 
khese  circumstances  the  plaintiff  was  not  entitled  to  recover. 

S'anley  C.  J.  tfc  Burkitt  J. 
Ifand  Kishore  v.  Anwar  Hmain,  A.  W.  N.,  1908, 13. 

Legal  Practitioner  8  Act  18  of  1878 Sectioa   28— Pleader-^ 

Agreement  to  allow  legal  fees  to  he  set  off  against  money  advanced  to  a 
fUader  by  a  client. — A  client  advanced  certain  money  to  a  pleader  who 
subsequently  appeared  for  the  lender  in  various  cases.  On  suit  by  the 
lender  to  recover  his  loan  the  pleader  set  up  ai  agreement  entitling  him 
to  set  off  against  the  money  borrowed  his  fees  for  professional  services. 
Hdd  that  the  pleader  was  entitled  to  a  set-off  in  the  shape  of  reasona- 
ble remuneration  for  services  actually  rendered,  although  there  was  no 
nich  agreement  as  required  by  the  Legal  Pra3titioners  Act  section  28« 

Griffin  J. 

Chkannulal  v.  Asharfilal  29  All  C49. 

Limitation  Act,  S.  4,  28. — Insufficiently  stamped  plaint  presented 
^iii  Limitation  bid  deficiency  made  good  after  expiry  of  Limitation 
—E^ect  of  first  presentation — Institution  of  suit — Civil  C-  Code,  S.  48 — 
Cwrt  Fees  Act  Ss.  6  and  28.  Held,  that  for  the  purposes  of  Law 
i  Limitation,  a  suit  is  instituted  on  the  day  when  the  plaint  is  first  pre* 
aated  and  it  makes  no  difference  whether  the  plaint  is  duly  or  insuffi- 
oently  stamped  at  the  time  of  its  presentation,  if  the  deflcieney  is  made 
pod  by  the  plaintiff  within  the  time  allowsd  by  the  court. 
Hdd  also  :— 

(1)  That  the  word  "presented"  in  the  explanation  to  S.  4  of  the  Indian 
limitation  Act  should  be  interprtted  in  accordance  with  the  provision  of 
4e  Code  of  Prdlcedure,  S.  48. 

(2;  That  the  Court  Fees  Act  and  the  Civil  P,  Code  should  be  read 
together  vol  regard  to  the  presentation  ©f  plaints  and   the    ir.aking  up  of 
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Btflinp  duty,  but  not  with  the  provisions  of  the    Limitation  Act,    which  is 
not  MUX.  Act  in  pcmi  materia. 

(8)  That  under  S.  54  of  the  C.  P.  Code  and  S.  28  of  the  Court  Fees 
Act  deficiency  in  Btamps  can  be  made  good  by  order  of  Court  irrespective 
of  the  question  whether  on  the  date  of  filing  the  limitation  for  the  suit 
has  expired  or  not. 

(4)  That  under  S.  28  of  the  Court  Fees  Act  on  the  making  up  of  the 
deficiency  of  stamp  duty  by  order  of  Court  the  plaint  and  all  proceedings 
relatings  thereto  are  validated  from  the  date  of  original  presentation, 
even  though  the  limitation  for  the  suit  had  since  expired. 

(5)  That  once  the  stamps  are  taken  by  the  Court  the  order  cannot  be 
subsequently  set  aside,  nor  the  validation  of  the  original  presentation 
cancelled.  Okatterji  &  John$tane  J.  J. 

SaifAli  Khan  v,  Fazai  Mehdi  Khan,  2  P.  W,  E.  490. 

Ss.  6, 12— Ap2:)eal  filed  out  of  time— Bona  fide   middke  of 

pleader  in  calculation — Application  for  admission  granted  ex  parte  by  a 
Division  Court — Application  for  discharge  of  order  by  Respondent^ 
Delay-costs  incurred  by  Appellant  Where  an  application  for  the  admis 
sion  of  an  appeal  which  was  filed  out  of  time  by  two  days  was  heard  ex 
parte  before  a  Division  Bench  and  admitted. 

Held  that  though  the  order  was  not  conclusive  on  the  Respondents 
and  they  are  entitled  to  object  to  the  admission  of  the  appeal  at  a  later 
stage  the  order  of  the  Division  Bench  admitting  the  appeal  should  not  be 
discharged  when  no  facts  which  were  not  before  that  Bench  are  urged 
on  behalf  of  the  Respondents. 

Held,  further  that  on  the  facts  of  the  present  case,  the  order  admitting 
the  appeal  should  not  be  discharged  inter  alia  because  the  Bespondent's 
application  was  made  af  :er  the  records  had  been  printed  and  costs  incurred 
by  the  appellants,  although  the  Respondents  appeared  [ito  have  become 
aware  of  the  filing  of  the  appeal  out  of  time  shortly  after  it  was  filed. 

Per  Woodroffe  J. — Each  case  must  be  decided  on  its  own  fSnetg.  In 
this  case  besides  the  delay  on  the  part  of  the  Respondents  in  brmging 
their  objections  before  the  Court,  there  was  a  bona  fide  mistake  of  calcula- 
tion on  the  part  of  the  Appellant's  pleader  which  led  to  the  delay  ia  filing 
the  appeal  Woodroffe  &  Coxe  J^J.    • 

Bishendut  v.  Nandan^  12  C,  W.  N.  25. 


Ss.  6  and  14 — Limitation — Appeal — Delay  infiUnff  appeaJL 
dni6  toappeUaiit  bona  fide   a^ccepting   erroneous   legal  advice. — ^Where  a 
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citol  bona  fide  ace  i-pts  the  advice  of  coungel  as  to  the  proper  procedure 
to  adopt  in  the  course  of  litigation,  and  misled  by  that  advice  fails  to 
file  in  appeal  within  time,  he  is  entitled  to  the  benefit  of  section  5  of 
fte  Limitation  Act,  BalvantSing  v.  OumaniRam,  5  AU^  591  Brij  MohcMr 
4m  v.  MawMi,  Bibi  19  All,  348,  and  Ktt/raMal  v.  Ram  Nath,  28  All,  414, 
Mlowed.  Aikman  J. 

Anjora  Kttnwar  v.  Ba6u,  29  All  638. 


Art  61  and  83 — Suit  on  bond  to  recover  money  of  which 
ft  third  party  has  in  fact  had  the  beThefit— Compromise  of  suit  by    heirs 
(^  Migor^Suit  to  recover  money  paid  under  compromise. — XJ.  S.    borro* 
ted  money  on  a  bond  from  U.  R.    The  sole  obligor  of  the  bond    was  U. 
S.,  bat  the  money  was    in  fact  borrowed  for  the  use  of,  and  was  paid  to, 
one  M.  From  time  to  time  the   original  bond   was  renewed,  and   ultima- 
tely U.  R  sued  upon  the  last  bond  and  obtained  a  decree  for  a  large  sum 
of  money  against  the   heirs  of  U.  S.     The   defendants    appealed   to   the 
High  Court,  but  pending  the  appeal   entered  into  a  compromise  with  the 
^aintiff  on  the  2nd  of  January   1900,  whereby  they  agreed  to  pay  to  the 
plaiatiflF  the  sum  of  Rs.   51,000  and  costs  of  the   High  Court.    Upon  the 
5th  of  November  1902  the   heirs  of  U.  S.   paid  to  the   plaintiff  decre- 
holder  in  pursuance   of  this  compromise   Rs.  40,000,  and  on   the   17th  of 
July  1903   they  instituted  a  suit  against  M.  to  recover  the  amount  so  paid 
lod  their  costs.    Held  that  on  the  facts  U.  S.  was  not  a  surety    for  M,, 
tet  the  principal  debtor,  although   the   money  was  borrowed  for    M/a  be- 
lelt:  that  the  payment  made   on  the  5th  of  November  1902  in  pursuance 
rfAe  compromise  referred  to  above   was    not  gratuitous,    and  that  the 
keirs  ofU.  S.  were  entitled  to   recover  from   M.   the  sum   of   Rs.    40,000 
»  paid  with  interest,  but  not  the  costs  of  the   High    Court,  in  respect    of 
which  the  Miit  was  barred,  Knox  C.  J.  &  Aihman  J. 

Qvrrai  Singh  v.  Mul  Chand,  29  All  G27. 


^Articles  68, 120  and  131 — Limitation— -Jagir — Sv^  to  es- 

Wtefc  right — Suit  for  recoroery  of  Jagir  money — Article  131  of  the  Limi- 
tiim  Act  refers  merely  to  a  suit  to  establish  right  of  periodically  recur- 
nig  aatnre,  and  the  cause  of  action  is  the  refusal  of  plaintiflTs  enjoyment 
rf  wch  right.  It  does  not  extend  to  cover  cases  in  which  a  plaintiflf  seeks 
W  recover  specific  sums  of  money  due  to  him  on  the  basis  of  such  recurring 
ri^   Such  eases  are  governed  by  Art.  120.     Johnstone  &  Battigan  J,  J. 

Dod  Mohamad  v.  Sohan  Singh  P.  L.  R.  1907,  No.  89. 

—  Article  136 — Mortgage-suit  by  purchaser  of  eqiuty 

«f  r«fcmpeion— Puw^'ab  Goi^rts  Act  {XVIII  of  1884).  Section  40  (1)(&)— 
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Jurisdiction — Further  appeal — Value  of  property — Suii  for  redemption- 
AHenaJtion-^Neceasity'Sale. — Article  13G  of  the  second  Schedule  of  the 
Limitation  Act  governs  a  suit  by  the  purchaser  of  the  equity  of  redemp- 
tion for  possession  of  mortgaged  property.  The  period  begins  to  run  from 
the  date  on  which  the  plaintiflf  becomes  entitled  to  possession. 

Clerk  J.  &  Robertson  J. 
Badrimal  v.  Qopal  P.  L.  R.,  1907  No  100. 

Artice&i  139,    141    and   144— 5ui<  for  possession  of  im- 

moahU  property — Suit  by  reversioner  against  tenant  will  holding  over 
the  estate  of  a  widow. — A  reversioner  has  twelve  years  to  sue  for  posse- 
ssion of  immovable  property,  a  tenant  at-will  holding  over  the  property  of 
the  widow  after  her  death,  and  the  period  begins  to  run  from  the  date 
when  an  adverse  title  is  set  up  by  the  tenant,  Reid  0.  J. 

Ghudu  Singh  v,  Khushal  Singh,  P.  L.  R.,  1907  No.  91 

————Art  '118— Scope  of  suit  to  recover  property — Held,  that 
a  soifc  for  possession  of  immoveable  property  on  the  ground  that  an  adoption 
invalid  &c.  is  governed  by  Article  118  of  the  Indian  Limitation  Act. 

This  Ruling  is  approved  and  referred  to  in  P.  W.  R  (civil)  No.  72  of 
1907.  Johnstone  J 

Mahar  Singh  v.  Ourbachan  2  P.  W.  R.  463. 

—Art  179  (^)— Step  in  aid  of  execution—Application  for  exe- 
cution to  one  court  to  transfer  the  decree  to  another  under  S,  223  C.  P. 
Gode.  An  application  for  execution  to  Court  A  to  transfer  the  decree  for 
execution  to  the  Court  B  having  jurisdiction  over  the  area  is  a  step  in  ud 
of  execution  within  the  meaning  of  Art  179  (4)  of  the  Limitation  Act 

S.  Aiyar  &  Wallis  J.  J. 

Panduranga  v.  VyWiinaiha,  2  M.  L.  T.  466. 

Art  179  (6)--Dpcree  directing  maintenance  from  date  of 
plaint  is  a  decree  within  clause  6 — Res  judicata — Erroneous  decision  on 
question  of  law  no  bar. — A  decree  directing  payment  of  future  maintenance 
from  the  date  of  plaint,  till  death  of  recipient  at  a  certain  rate,  is  a  decree 
for  paymeBt  on  that  date  in  every  subsequent  year  and  the  period  of  limi- 
tation  for  the  execution  of  such  a  decree  is  that  prescribed  by  artiole  179 
(6)  of  the  Limitation  Act.  An  erroneous  decision  on  a  question  oC  law  in 
a  previous  application  for  execution  of  such  a  decree  does  not  operate 
as  a  bar  in  a  subiequent  application  to  reoDver  arrears  which  accrued  sabse 
quently.    Kaveri  v.  Venkamma,  14  Mad,  396,  followed. 

Benson  &  Wallis  J.  J. 
4ttemma  t;.  Naraine^  BhcUta  30  Mad.,  S04, 
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ladras  District  Municipalities  Act,  sec.  170— External  roofs— 
ffflit^  that  it  is  erroneous  to  say  that  sea  179  of  the  Act  operates  only  when 
lbs  roof,  &C.  are  constructed  outside  the  bouse  &c ,  externally. 

Subralvmania  Aiyar  J. 

The  PvHio  Proeecvior  v.  HarayaTisawamy  1  Cr.  L.  R^  390. 

Madras  Local  Board  Act,  sees.  162>  (c;  (d),  166— ConPraot  Act, 
Si,  *8ec.  74'— Deed  of  agreement — Construction  of — Civil  suit  wi- 
jfcsl  Griminal  Prosecution — Penalty —Suit  to  recover — Limitation  Act, 
JfiB,5,  68,  115— The  defendants  entered  into  a  contract  with  the  'president 
i  a  Taluk  Board  in  respect  of  the  collection  of  fees  in  a  market  which  pro- 
rifcd  inter  alia-'-  If  I  my  agent  or  servant  were  to  act  contrary  to  the 
ibore  r^ulations,  I  shall  be    liable  to  pay  a  fine  nob  exceeding  Rs.  « 50  im« 

ptsed'by  the  President or  I  am  nob  entifcled  to  object  if  my  gutta  is  put 

If  fcr  auction  again,  (myself  being)  subjecb  to  the  loss  that  may  be  sustain- 
d  by  the  Taluk  Board.  "  The  president  brought  this  suit  for  recovery  of 
&.  50  on  the  allegation  that  the  defendant's  agent  collected  more  than  the 
AUished  fees  from  the  people  contrary  to  the  Regulations. 

Held,  (1)  That  the  agreement  was  not  an  instrument  of  the  same  nature 
m  a  bail  bond  or  recognizance  withm  the  meaning  of  the  exception  to  sec. 
U  <rf  the  Ck>ntract  Act. 

(2)  The  bond  was  one  given  for  the  performance  of  a  public  duty  or 
Id  m  which  the  public  were  interested  and  was  not  one  given  ^^  under  the 
]ro?mon  of  any  lease  "  there  being  no  ^section  in  the  Act  authorising  or 
iQjmriog  the  giving  of  such  bond. 

(3)  That  the  clause  authorizing  the  plaintiff  to  put  the  defendants 
*  Gotta  ''  upto  auction  did  not  preclude  the  plaintiff  from  recovering  under 
tbeeoatraet 

(4)  That  the  penal  clause  of  the  Local  Boards  Act  sea  162  (c)  and  162 
^did  not  preclude  the  plaintiff  from  recovering  against  the  defendant  under 
hexmtnct 

(5)  That  the  suit  for  recovery  of  the  penalty  mentioned  in  the  clause 
nft  govemed  either  by  art.  68  or  115  of  the  Limitation  Act  and  not 
ij  »t  6 

(6)  That  the  amount  of  Rs.  50  could  not  be  said,  under  the  circumstan* 
tobs  exorbitant,  though  the  matter  was  one   for  tbe    lower    court    to 


(!)    That  under  sec.  74  it  was  not  necessary  for  the  plaintiff  to   prove 
^  Miml  damage  or  Ion; 
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H^d^  also:— That  even  assuming  the  policy  of  the  Ekiglish  law  to  be 
not  to  allow  the  person  not  injured  to  seek  civil  redress  when  he  has  not  en- 
deavoured  to  brin^  the  felon  to  justice,  the  principle  is  not  applicable  in  Uie 
circumstances  of  the  C3tse.  White  C.  J. 

The  President  of  the  TalvJca  Board  Kundapur  v.  LakshminoM^fana 
2  M.  L.  T.  461, 

Madras^Bent  Recovery  Act  (Act  VlII  of  186b)^Exohange  of 
patta  and  muchiWca  not  necessary  between  zamindar  and  inamdar  to 
enable  former  to  talce  proceed  ings  under  Act. — No  exchange  of  patta  and 
muohilika  is  necessary  to  enable  a  zsitniaddir  to  take  summary  proceedingv 
against  an  ioamdar  as  his  tenant  under  Madras  Act  VIII  of  1865,  even 
when  such    inamdiir  has  the  kudivaram  right  in  the  land  held  by  him. 

Benson  &  Boddam  &  J.  J, 

Zamindar  of  Challapalli    v.   Kuchi   Jaggayya30  Mad.,   498  =  2  M, 
L.  462. 


S.  11,  CI.  2,  3,  4— Proviso— Contract    to    share  benefit  ofte- 

nant's  improvement — Title  to  waste  lands — Judgment  in  previous  suit — 
Evidence --  Decision  of  a  Revenue  Court  as  to  propriety  of  patta — Res  jttdi- 
cata — Appeal,  effect  of.  In  a  suit  between  the  Zemindar  and  the  mirasidarB 
of  a  village  where  in  the  ownership  of  the  wast3  lands  was  in  question. 

Hddy  that  a  judgment  in  a  prior  suit  between  the  Zemindar  and  some 
mirasidais  in  which  it  was  decided  that  the  waste  lands  in  the  village  were 
the  property  of  the  mirasidars  was  relevant  under  S.  13  of  the  Evidence  Act 
Sivantha  v.  l^athi  26  Mad.  371,  explained. 

The  effect  of  a  party  preferring  an  appeal  is  to  raopen  the  decree  appeal* 
ed  against,  and  it  is  competent  to  the  parlies  to  agree  that  the  case  should 
be  remanded  for  the  trial  of  fresh  issues  even  on  points  not  raised  by  the 
appeUant  in  the  grounds  of  appeal. 

The  decision  of  a  Revenue  Oourt  as  to  the  property  of  a  particular  con- 
dition in  a  patta,  when  such  decision  does  not  proceed  on  any  considerations 
peoiiliar  to  the  particular  case,  is  res  judicata  between  the  parties  in  subse* 
quent  suits  in  the  same  Courts  just  as  much  as  the  question  whether  the 
relation  of  landlord  and  tenant  exists  between  the  parties  unless  subsequent 
events  may  arise  to  determine  the  landlord  s  title  oa  render  the  condition  in 
a  patta  inapplicable. 

S.  18  of  the  Rent  Recovery  Act  contemplates  rents  being  fixed  by  con- 
tract, and  it  is  only  in  the  absence  of  a  contract  express  or  implied  that 
^esort  is  to  be  had  to  the  n^ethod  of  fixing  rent  specified    in  Glauses  2  and  3^ 
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Q.  4  ibo  reserves  the  landlord's  right  to  contract    on  any  terms    he  likes  in 
tke  abseooe  of  any  special  rights  held  by  the  tenants. 

Piyment  of  rate  over  a  long  series  of  years  would  prima  facie  be  pre- 
EODpiive  evidence  of  a  contract.  Benson  &  Wallia  J*.  J. 


• Ss.  41,  43,  Q9—'Jiidgmcnt* — Decision    of  Collector    eetiing 

Me  on  order  for  ejectment  under  S.  il,  i$  a  *  judgment '  and  appealable 
■wc^— The  term  *  judgment '  as  used  ia  Madras  Act*  VIII  of  1865  must 
bhdd  to  include  all  decisions  of  a  Collector  determioia;  t^e  rights  of  parties 
Vhm  a  tenant,  ordered  to  be  evicted  under  section  41  of  the  Act,  applies 
to  tbe  Collector  to  set  aside  the  order  evicting  him  the  decision  of  the 
GoUector  on  such  application  is  a  '  judgment '  whether  the  application  of 
the  taian4  ia  considered  as  a  plaint  in  a  summary  suit  to  set  aside  the 
hproper  eviction  or  as  an  appeal  under  section  43  or  not,  and  on  appeal 
lies  against  such  judgment  under  section  69  of  the  Rent  Recovery  Act 
Soch  right  of  appeal  exists  in  favour  of  the  landholder  as  well  as  of  the 
tenaot.  Madai  Thalavoy  Kummarasamy  Mxidaliyar  v.  Nallakannu  Tevan, 
(SM.  H.  a  R.,  289),  not  approved.  (F.  B.) 

Dontaraju  Suhbarayudu  v.  Nekkalapudi  Lingayya  30  Mad.,  473. 


Ss  86— Section  85  emporvere  receivers  to  sue  under  tke  Act 
^  also  makes  them  liable  to  be  sued  without  leave  of  CottWs— -A  reeeiver 
ippointed  by  Court  is  a  public  officer  holding  lands  in  attachment  within 
tke  meaning  of  section  85  of  Madras  Act  VIII  of  1885,  The  section  imposes 
OD  him  the  duty  of  granting  pattas  to  tenants  and  the  liability  to  be  sued 
Boder  the  Act  for  failure  to  do  so.  No  leave  of  Court  is  necessary  to  en- 
fcwe  the  statutory  right  of  suing  such  receiver  conferred  by  the  section. 

Benson  &  WaUis  J.  J. 

Receiver  of  Ammayyanaikanur  Zamin  v.    Suppan    Chetty  30    Mad., 
S05-3  M.  L.  T.  7. 

Natesa  v.  Venkatrama,  2  M.  L.  T.  455. 

-^AtiadiOMntfoT  more  ihan  tke  amount  due  vaUdity  of — Held 


itX  an  attachment  for  a  larger  bum  than  amount  actually  due  as  rent  does 
BBt  en  that  ground  become  invalid,  when  the  puttah  tendered  is  found  to  be  a 
(QReei  one,  but  is  good  to  the  exteat  of  the  rent  found  to  be  due  on  a  correct 
•UatioB.  Benson  &lMiU^  J.  J. 

Periakwruppa  v.  A.  P.  Miller,  3  M.  K  T.  29. 

Hadras  Rent  Eecovery  Act  (II  of  1864)  Ss.  86,  40— fiW^  of 
^smowakle  property  v/nder — Possession,  application  for,  by  pwrdiaser^^ 
ImUatim  Act,   :Arts.    118,     179.      Where   immoveable    property    has 
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been  sold  under  S.  36  of  the  Revenae  Recovery  Act,  an  application  by  a 
purchaser  for  delivery  of  possession  under  S.  40  of  the  Act  is  governed  by 
Art  178  and  not  by  Art.  179  of  the  Limitation  Act.  Sibttya  v  Aiyakannu 
29  Mad.  529,  F.  B ,  applioJ.  Chember  Raman  v,  Patinhateeri,  (appeal 
against  appellate  Order  No.  27  of  1882),  Onana  Sambanda  v.  David  Nadar 
14  M.  L.  J.  433,  explained.  White  C.J  <fe  MiRer  J. 

Sambaaiva  v.  Pauchnada,  3  M.  L.  T.  19, 

Mahomedan  Law. —  Wife's  death  in  husband^s  lifetime—Deferred 
dower— Right  accrues  to  heirs  of  wife  after  her  death— Cause  of  action  ru>t 
joint — Suit  by  one  heir  Other  heirs,  necessary  parties.  When  a  Mahome- 
idan  wife  who  has  not  been  divorced  by  her  husband  die  during  the  husband  a 
lifetime,  the  right  to  sue  for  her  deferred  dower  accrues  for  the  first  time  to 
her  heirs. 

The  cause  of  action  is  not  a  joint  one  and  any  of  the  heirs  may  sue  the 
husband  separately  for  his  or  her  share. 

But  in  such  a  suit  the  presence  of  all  the  heirs  is  necessary  in  order 
efiectually  and  completely  to  adjudicate  upon  the  claims  of  the  several  heira 

Where  in  a  su^'t  by  one  such  heir,  one  of  the  remaining  heirs  was  not 
made  a  party  defendant  till  after  the  period  of  limitation  applicable  to  the 
suit  had  expired. 

Held,  that  S.  22  of  the  Limitation  Act  was  no  bar  to  the  suit,  as  no 
relief  was  sought  against  the  latter  and  her  presence  was  only  required  for 
the  effectual  and  complete  adjudicition  of  the  claims  of  the  several  heira 

SemUe — Even  if  the  interest  of  the  heirs  of  the  deceased  was  a  joint 
interest,  as  the  Defendrnt,  the  husband  was  himself  one  of  the  heirs,  the 
cause  of  action  must  be  taken  to  have  been  split  up. 

Brett  &  Mookerjee  J.  J. 

Mahamed  Ishaq  v.  Sheikh  Akramul,  12  C.  W.  N,  89. 

— . Shias — Sttccemow — Childless  widow— Rights   of  widow     ir^ 

possession  in  lieu  of  dower^Transfer  of  Property  Act,  section  6  (d) — Mort- 
gage— Adverse  possession — Under  the  Imamia  Law  a  widow,  if  she  has  no 
issue  alive  at  her  husband's  death  does  not  inherit  any  of  her  husband's 
immovable  property. 

A  Muhammadan  widow  in  possession  of  immovable  .property  of  her 
deceased  husband  in  lieu  of  her  dower  has  only  a  lien  on  the  property  to 
secure  payment  of  the  dower  aebt;  she  has  no  transferable  interest  in  the 
property. 

A  mortgagee  cannot  during  the  continuance  of  the  mortgage  by  the 
act  of  his,  render  his  possession  adverse  to  the  mortgagor. 
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The  power  to  appoint  a  guardiaa  ad  liiem  is  inherait  i!i  every  court 
of  dril  jurisdiction.  Where  th(>refore  a  Shia  Mubammadan  lady  had  been 
^ipointed  bj  a  dvil  coart  guardian  ad  litem  of  her  infant  children,  it  was 
Md  that  the  appointment  most  be  presamed  to  be  valid  and  that  as  side 
i&  execatioo  of  the  decree  obtained  in  such  a  suit  was  binding  on  the  minors. 

^  Knox  C.  /.  &  DiUm  J. 

Muzaffar  AH  Khan  v.  Parbati,  29  All  640. 

Kerger — Decree  in  dvil  suit  for  rent  bars  subsequent  summary  pro- 
mivngs  wnder  Rent  Becovsry  Act  by  distress^Rent  Recovery  Ad  TAadraSf 
Ad  VIII  of  186oy  8,  S9^A  cause,  of  action  merges  by  reason  of  the  judg- 
■est  of  a  Court  of  record  in  a  suit  brought  on  such  cause  of  action  and 
vi&out  the  judgment  being  satisfied.  King  v,  Hoare,  13  M.  &  W.,  494, 
nferred  to.  A  claim  for  rent  is  a  single  cause  of  action  although  it  may  be 
reeo?ered  either  by  distress  or  by  suit,  and  when  the  landlord  sues  for  the 
RDt  in  a  Civil  Court,  such  claim  merges  in  the  judgment  passed  in  such 
nt  and  can  no  longer  be  distrained  for  under  the  Bent  Becoveiy  Act. 

Benson  &  Wailis  J.  J. 

Chinnappa  Ramthan  v,  Fischer.  30  Mad.,  495. 

Mortgage  T.  P.  Act,  Section  91— Redemption — Who  may  redeem-^ 
^irpetual  lessee — In  a  suit  for  redemption  of  a  mortgage  the  plaintiff  was  a 
perpetoal  lessee  of  the  mortgaged  premises  from  the  mortgagor,  holding 
nder  a  lease  granted  upon  payment  of  a  premium  of  Bs.  800,  with  a  yearly 
natal  of  Ba.  40  odd,  by  the  terms  of  the  lease  the  lessee  was  not  liable  td  be 
geeted,  even  for  non-payment  of  tent,  while,  if  the  title  of  the  lessors  proved 
Meetive,  the  leasee  was  entitled  to  a  refund  of   the  premium. 

Hdd  that  the  lessee  was  under  the  above  circumstances  entitled  to 
leJeem.  Qriffin  J. 

Baghunandan  v.   Arrdukasing  29  All  679. 

Mortgage  ^B6deinption--&j/  son  of  the  mortgagor  before 
apiry  of  term  fixed  in  mortgage^^Glog'^LoTig  term  is  not  clog  on  rede- 
mption — Where  a  mortgage  is  entered  into  for  a  long  period,  in  good 
teb,  the  next  heir  to  the  mortgagor  cannot  claim  to  redeem  the  morle 
gige  before  the  expiry  of  the  period  fixed,  on  the  ground  that  the  long 
term  amounted  to  clogging  the  equity  of  redemption. 

Johnstone  &  Shahdin  J.  J. 

Paron  Singh  v.  KesarSingh,  P.  L.  B.,  1907  No.  119 

legotiable  Instruments  Act  XXVIof  1881|  Sections  4  and  13 

-*^«joiiaWe  inst'rument^Promissory  note   made   payable  to  a  spedfUd 
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pereon  is  Tiot  negotiable-- Trarisfer  of  such  promissory  note  by  endorse- 
ment'-Held,  that  a  promissory  note  made  payable  to  a  specified  person 
not  being  a  negotiable  instrument  cannot  be  transferred  by  mere  endorse- 
ment, and  the  transferee  by  mere  endorsement  is  not  competent  to  sue 
thereon.  Robertson  J. 

Parfitt  V.  Chain  Siikh,  P.  L  R.  1907  No.  lO 3. 

Patwari^s  rates  and  cesses—Piain<i/«  smng  as  assignees  of  Oovenm 
ment  revenue  whether  they  can  recover -^In  a  tuit  to  recover  Patwari's  rates 
aod  cesses  paid  by  the  plaintiffs  on  behalf  of  the  defendant,  a  zamindar. 
Held,  that  they  could  recover  the  said  rates  and  cesses  in  the  same  manner 
as  in  a  suit  for  arrears  of  revenue  and  a  suit  for  their  recDvery,  lies  as  a 
suit  to  recover  arrears  of  revenue.  As  for  these  rates  the  persons  with  whom 
the  mahal  was  settled  incurred  a  joint  liability,  and  so,  the  plaintiffs  most 
be  deemed  to  have  paid  them  as  co-sharers.  Oriffin  J. 

Narain  Singh  v.  Keshu  Das,  4  A.  L.  J.  816 

Pleader  and  client-- Agency '^Rda;tion  between  co-mortgagors  one  of 
whom  a  pleader,  if  fiduciary — Accountability — Sdtled  accotmts — SvaI  to 
falsify— Specific  averment  of  errors  necessary — Changing  suit  for  euxounU 
into  Suit  to  falsify  settled  accounts — Procedv/re  in  accant  suits ^k  person 
does  not  become  the  agent  of  another  merely  because  he  gives  him  advioe  in 
matter  of  business.  The  essence  of  the  matter  is  that  the  principal  authori- 
ties the  agent  to  represent  or  act  for  the  principal  in  bringing  or  aid  in  bring- 
ing him  in  contractual  relation  with  a  third  person,  that  is  to  say  there 
must  be  a  recognition  of  the  derived  authority  of  the  agent 

A  solicitor  who  has  been  employed  as  such  in  a  transaction  for  invest- 
ment of  money  may  be  liable  for  negligence  in  lending  money  on  insufficient 
security.  But  the  liability  varies  with  the  extent  of  the  part  he  is  employed 
to  take  in  the  transaction. 

Plaintiff  jointly  with  one  R,  a  pleader  advanced  money  on  what  turned 
out^to  be  insufficient  security.  It  was^  however,  found  that  the  plaintiff  knew 
and  approved  of  the  security  at  the  date  of  investment. 

.  Held  —That  the  plaintiff  could  not  call  upon  R  to  recoup  him  any  lost 
he  sustained  by  reason  of  the  insufficiency  of  the  security,  even  though  he 
might  have  obtained  the  advise  of  R  as  pleader  on  entering  into  the  tran- 
saction. 

The  requisite  for  making  an  account  a  settled  account  depends  upon  the 
circumstances  of  each  case  and  the  mode    of    dealing  between    the  parties. 

Held — That  the  plaintiff  could  not  after  the  Huit  had  been  tried  out  on 
that  footing  be   allowed    to  convert   the  case  into   one  for   reopening   of 
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•eeoonts  on  the  ground  of  errors  cDntained  therein.  Procedure  in  account 
bAs  indicated,  and  that  adopted  in  the  present  case  condemned. 

In  a  suit  for  account  if  the  liability  to  account  is  denied  by  the  defen- 
4ot,  the  question  of  accountability  is  to  bo  tried  first.  It  is  only  after  an 
niverBe  decision  against  the  defendant  upon  this  question  that  he  may  be 
ttlfcd  upon  to  render  an  account.  Hairi  v.  Krishna  I.  L.  R.  14  Calc.  147 
^^njpMshed.  Mookerjee  &  Hdmwood  J.  J. 

Mohtsh  V.  Radha  Kishore  12  C.  W.  N.  28 

Practice — Court — Decree — No  specific  direction  as  to  accounts — Decree 
cvntemplating  accounts — Direction  can  be  given  at  a  subsequent  stage. 
Where  there  is  no  existing  direction  as  to  accounts  in  a  decree,  but  the 
decree  does  contemplate  an  account  (which  direction  ought  to  have  been  in* 
ecrporated  in  the  decree  when  passed),  it  is  competent  to  the  Court  at  any 
itate  of  the  proceedings  to  direct  necessary  inquiries  or  accounts  to  be  made 
« taken.  DavarJ. 

Sir  Jehangvr  v.  The  Hope  Mills  Ld.  9  Bom.  L.  R  1380. 

—^^Deaih  of  aproform%  defendant — appellant, — Abxtement  of  appeal. 
Death  of  pro  forma  defendant  who  had  appealed  along  with  other  defen- 
daota  who  could  have  maintained  their  appeal  independently  of  the  said 
fro  forma  defendant  does  not  serve  to  abate  the  appeal  of  other  defendants. 

'Qannerji  &  Aikman  J.  J. 

AAiq  V,  Asghari,  4  A.  L.  J.  809. 


Motion  for  contempt — Execution  of  a  decree — Civil  Procedure 

Code,  S,  £44.  Where  there  is  a  genuine  dispute  between  the  parties  about 
tbe  right  way  of  executing  a  decree,  it  should  be  formally  dealt  with  under 
8.  244  of  the  Civil  Procedure  Code,  and  not  brought  indirectly  and  inci« 
dentallj,  before  a  Judge  on  a  motion  for  contempt.  Feavian  J. 

Jamsetji  v.  Sorabji,  9  Bom.  L.  R.  1361. 


Exclusum  of  question  by  a  lower  Court — Form  of  question  to 
k^Uxtei — inter  fence  of  superior  Court,  A  party  asking  for  redress  at  the 
inds  of  an  appellate  or  revisional  Court  on  the  ground  that  the  court  below 
Wb  wrongly  excluded  a  question  which  the  party  wished  to  put  to  a  witness, 
BUKt  state  the  form  and  substance  of  the  question  proposed  to  enable 
tbe  appellate  or  revisional  Court,  as  the  case  may  be,  to  determine  whether 
tbe  particular  question  in  each  aase  was  so  framed  as  to  make  it  admissible 
mder  the  L  K  Ac^  18S2.  Cahndavarlar  &  Knight  J.  /. 

Emferor  v.  Nar  ay  an  9  Bom.  L.  R  1386. 


-X^opies  of  judgment^  order  or  decree   sought   to   the   revised 
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ntft  necessary  to  be  fled— Held,  that,  no  copy  of  order  or  judgment  sought 
to  be  revised,  is  by  law  rendered  necessary  as  an  aunexure  to  th« 
petition  of  revision.  Johnstone  J. 

Mehar  Singh  v.  Gurbachan  2  P.  W.  R.  463. 


SwU  for  possession — Failure  of  cause  of  action — Pro/per 
decree  to  be  made  in  such  a  case '^Possibility  of  medioL  conclvdendi  being 
the  same  in  other  action  gives  the  Court  no  power  to  pronounce  upon 
them — Where  the  plaintiff  claimed  to  have  possession  of  there  mother's 
property  on  the  ground  that  she  was  dead,  and  the  Court  held  that  it 
was  not  proved  that  the  lady  was  dead,  the  inevitable  inference  would 
seem  to  be  that  the  suit  should  be  dismissed.  The  mere  circumstance 
that  some  some  of  the  media  concludendi  might  be  the  same  in  other 
other  actions  does  not  vest  the  Court  with  any  right  or  duty  to  pronounce 
open  them  in  a  suit  which  has  gone  by  the  board  because  of  the  failure 
of  the  ground  of  action.  P,  0. 

MusBummat  v,  Jogeshwar  7  0.  L.  J.  44. 

Flreemption — Execution  of  decree — Decree  6/or  '  pre-emption --Held 
that  a  decree  can  not  be  regarded  as  having  become  fiaal  before  the  date 
on  which  the  period  from  preparing  an  appeal  expires.  Sheikh  Ewaz  v. 
V.  Mokuna  Bibi  (I  All,  132)  and  Ram  Sahai  v.  Oaya  7  All ,  107,  follow- 
ed. Aikman  J. 

Oopaldas  v.  Mamman  Kunwar,  A.  W.  N ,  1908,  13 


— — — Vicinage'-^ Mohla  Jalotian  Lahcri  City — Two  houses  ad- 
joi/aing  one  another  sold  together,  one  adjoining  vendor^ s  house — One  edi- 
fice divided  into  two  houses — District  properies^^Pre-emptor  riot  bound 
to  take  over  whole  bargain — Held,  that  custom  of  pre-emptioa  on  the 
ground  of  vicinage  exists  in  Mohalla  Jalotian  Lahore  City  as  regards  house 
property. 

Held,  also  that  where  two  houses  adjoining  one  another  are  sold  toge- 
ther one  of  which  adjoins  the  vendee's  house  at  the  baok  and  the  other 
adjoins  the  house  of  the  pre-emptor,  who  is  a  next  door  neighbeur  of  the 
tender,  the  pre-emptor  is  entitled  to  get  the  house  adjoining  his. 

Heldf  further  that  in  the  case  of  dividing  one  edifice  of  one  house 
into  two  houses  these  are  to  be  considered  two  distinct  properties  for  the 
purposes  of  pre-emption  and  when  they  are  sold  together  the  pre-emptor, 
whose  right  extends  to  one  of  them  only,  is  not  obliged  to  take  oyer  the 
whole  bargain.  Johnstone  &  Hurry  J.    J, 

(7«am  V.  Lijila,  2  P  W.  B,   469, 
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''WajUMjU'arz — Inierpretation  of^^-Intiquat^-'Coniitianal  $al6 
—A  Wajib-ul  arz  regarding  a  custom  of  pre-emption  gave  a  right  of  pre- 
eaptifta  ia  case  of  any  IntiquaZ  of  property  in  the  village-  Held  that  a 
I  suit  for  pre-emption  in  case  of  a  conditional  sale    was    maintainable, 

Biohardd  J. 
Ram  Narain  v.  Oanga  Bam  4  A.  L.  J.  314. 

Pre-emption—  Wajib^ulrarz — Construction  of  document — 
*  Skurkayanri-ahikmi.  " — The  wajib-ul-arz  of  a  village  (Kandhla)  in  the 
Mraaffarni^ar  district  gave  a  right  of  pre-emption,  first  to  ehikmi  ooBharer 
Siarkayanri'shikmi,  secondly,  to  share-holders  descended  from  a  common 
inceslor  Shurkayan-ijaddi,  and  thirdly,  to  khewat-ddrs  in  the  mabal 
Khewat-daran-imahaL  The  mahal  was  divided  into  seven  patti$  and  the 
lind  in  dispute  was  situated  in  patti  Khail,  thok  Bhuria.  The  pre^emptors 
were  CO  shares  in  patti  Khail.  One  of  the  vendees  was  a  co- sharer  in  the 
mihal,  but  not  in  patti  Khail.  Held  that,  regarding  the  whole  context  of 
Ae  wajib-ul- arz,  the  expression  shurkayanri-shikmi  was  intended  to  denote 
relatives  by  "blood  and  not  co-sharers  in  any  sub-division  of  the  mabal,  and 
the  plaintiffa  were  not  therefore  entitled  to  pre-emption. 

Stanley  C.  J  &  BurkiU  J. 
Singh  v.  Mubarik^n-Nissa,  A,  W.  N.  1008  IC. 

Pro-note — Suit  on  the  unendorsed  note  by  payees  brother — Chose  in 
vtion—'As&ignment — Maintainability  of  suit — Transfer  of  Property  Act, 
&  130  and  187.  A  brought  a  suit  upon  a  Pronote  without  any  endorse- 
ment of  the  Fame  from  the  brother  who  was  the  payee  alleging  that  it 
Ti6  made  pajable  to  the  managing  member  of  his  family  (i.  e.  his  brother) 
wd  that  it  was  allotted  to  his  share  on  partition.  Held,  that  as  the  pro 
note  was  not  endorsed  to  A,  he  could  not  sue.  Subba  v,  Bam^aswami^ 
30  Mad.  88,  followed. 

The  contention  that  the  pronote  having  fallen  to  A's  share  on  parti^^ 
6»D,  he  is  entitled  to  sue  as  the  assignee  of  ^he  chose  in  action,  was  held 
untenable  as  tee  suit  was  not  upon  the  chose  in  action,  but  upon  the 
note  and  there  was  no  assignment  in  writing  as  required  by  Ss.  130  and 
137  of  the  Transfer  of  Property  Act.  MaJioined  v,  Benga,  24  Mad.  654, 
distinguished.  Benson  &  Wallis  J. 

Arunachella  v.  Subba^  5  M.  L.  T.  7. 

FlUQ*ab  Tenancy  Act,  S.  77— (5)  (d)— Jurisdiction  of  CivU 
a«d  Revenute  Courts — Landlord  and  Tenant — Occupancy  righiS'—Suit 
f^i$darat%Qnth4it  plaintiff  is  occupancy  tenant  heaving  exchay^ed    his 
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land  with  the  occupancy  tenant — The  question  of  jurisdiction  must  be 
settled  with  reference  to  the  plaint — 106  P.  R.,  referred  to. 

A  suit  by  a  person  claiming  to  be  an  occupancy  tenant  of  specific 
land  for  a  declaration  that  he  is  occupancy  tenant  of  the  defendant,  having 
exchanged  his  original  holding  with  the  occupancy  tenant  of  the  land  in 
suit  falls  within  Section  77  (3^  (d)  of  the  Punjab  Tenancy  Act,  and  is  there- 
fore cognizable  by  Revenue  Courts  only.  Reid  C  J. 

Attar  Singh  v.  Rata  Singh,  P.  L.  R.  1907  No.  110. 


Sc.  77--(3)  (i)  (py^Juri^iction  of  Civil  ajfid  Revenue 
Coui-ts^Suit  for  land^revenue — Suit  for  mortgage  money  advanced  to  a 
person  to  pay  land-revenue — Es'oppd — Plaintiff  estopped  from  questio- 
ning  jurisdiction  of  Court  in  which  he  filed  suit — Clause  (p)  of  Section 
77  (3)  of  the  Punjab  Tenancy  Act  must  refer  to  suits  for  sums  payable 
on  account  of  land-revenue  as  such,  that  is  to  (ay,  suits  for  laud-revenue 
or  arrears  of  ]aud-revenue  by  a  person  entitled  to  receive  it.  It  cannot 
include  a  suit  for  money  advaaced  to  a  person  to  pay  land-revenue  and  not 
repaid  by  the  borrower. 

The  terms  of  Section  77  (3),  which  oust  the  jurisdiction  of  the  Civil 
Courts,  should  be  construed  strictly.  Clause  (i)  must  be  taken  to  include 
suits  ejusdem  generis  with  those  which  are  mentioned  above  it,  and  be 
confined  to  suits  between  parties  qrta  landlord  and  tenant,  It  cannot  be 
held  to  include  a  suit,  the  claim  in  whic^  arises  out  of  a  contract  of 
mortgage  merely  because  between  the  mortgagor  and  mortgagee  there 
subsists  also  the  relationship  of  landlord  and  tenant.  The  claim  in  th^ 
suit  must  be  directly  referable  to  tho  lease  or  the  conditions  on  which  the 
tenancy  is  hold.  Robertson  cfe  Chitty  J.  J. 

Jamatm^  P.  L.  R.  1907  No.  98. 

Bailways  Act  (JX  of  1890)  Ss.  77  and  1^0.^0oods  lost  in  tran- 
^ — Notice  of  Claim — Sufficient  notice.  Notice  of  claim  for  goods  lost 
in  transit  given  to  Ra'lway  Company  A,  with  whom  tbey  were  originally 
booked  is  not  sufficient  notice  within  Ss.  77  and  140  of  the  Railways  Act 
to  Railway  Company  B,  on  whose  line  the  goods  were  subsequently  lost. 

Rampini  C.  J.  &  Sharfudin  J. 

Tilak  chand  v.  The  Ea$t  IiuUa  Railway  Co,  12  C.  W.  N.  105. 

Bes  Judicata — In  rent  suits — Oljcction  to  izrms  of  patta  not  talceft 
in  previous  summary  suit  cannot  be  taken  in  suits  for  subsequent  year. 
Where  the  tenant  in  a  summary  suit  brought  against  him  to  enforce 
acceptance  of  patta,  does  net  object  to  some  stipulations  in  tho  patta,  and 
the  judgment  directs  him  to  ac9ept  a  patti^  containing  sueh    stipulatioBS, 
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such  judgment  is  a  bar  to  the  tenant  setting  up  the  same  objections  In  a 
suit  to  enforce  patta  for  a  subsequent  year.  VenkatachcUlapaii  v  Krishna 
13  Mad.  287,  followed.  Payments  of  a  voluntary  nature  cannot  be  inclu- 
ded in  the  patta  unless  they  constitute  a  charge  on  the  land  oi  are  pay- 
able with  rent  according  to  established  law  or  usage. 

Benson  &  WaUi^  J.  /. 

Sellapa  Chettyar  v.  Velayutha  Tevan,  30  Mad.  498  =  3  M.  L,  T.  17, 

Beglstration  Act  Section  17  {bJ-^PaHition  deed— Award— Where 
co-sharers  by  an  agreement  consent  to  partition  their  joint  immovable 
property  of  the  value  of  Rs.  100  or  upwards,  and  divide  into  lots  and 
at  their  request  an  arbitrator  appointed  by  them  assigns  the  lots  to  the 
w-sharers  and  executes  an  award  on  the  back  of  the  agreement  speci- 
fying the  assignment  of  the  lots — 

Hddy  that  such  an  award  is  compulsorily  registrable  and  is  inadmi- 
Bible  in  evidence  for  want  of  registration.        Johnstone  &  Baitigan  J. 

Azimai  Singh  v.  Kalwant  Hingh,  P.  L.  R,  1907  No.  Ill 

Small  Cause  Courts  Act  (Provincial)  Ss.  16,  32  {2)— Civil  Pro- 
cedure  Code,  S,  64'6  B— Institution  of  a  suit  before  a  Munsif  exercising 
SmaU  Cause  Court  powers  up  to  a  certain  value — Trial  byhi^  successor 
i/hveded  with  higher  powers.  Where  a  suit  for  recovery  of  a  sum  of  Rs» 
70  iras  instituted  in  the  Court  of  a  Munsif  exercising  Small  Cause  Court 
powers  up  to  Rs.  50  and  subsequently  during  the  pendency  of  the  suit 
the  Munsif  was  transferred  and  the  substantive  Munsif  who  succeeded 
him  had  powers  of  a  Small  Causes  Court  up  to  Rs.  100. 

fleW,  that  the  suit  should  be  tried  as  if  the  powers  of  the  Court 
lemained  the  same  as  they  were  when  the  suit  was  instituted. 

Rampini  C.  J.  &  Sharfuddin  J 

Mahima  Chandra  v.  Kali  Mandol,  12  C.  W.  N.  167. 

Succession  Act>  S.  3. — Construction  of^Will — Bequest  to  daughter 
•^Ahsdvle  eetale.  Where  in  a  Will  a  legacy  was  given  in  the  following 
words — "On  my  death,  my  daughter,  Surjamoni,  who  has  got  sons,  and  who 

is  a  resident  of. shall  possess  as  owner  and  possessor  cf  all  the  rights 

of  eift  sale,  etc,  in  respect  of  all  my  property  moveable  and  immoveable 
tnd  on  the  death  of  any  aforesaid  daughter,  the  sone  born  of  her  womb 
^  equally  own  all  my  property. 

Heldf  upon  a  construction  of  the  Will,  that  it  was  the  intention  of  the 
testator  to  give    Surjamoni  an  absolute  estate. 

Ohose  C.  J.  ACaspersz  J. 

Gdbmda  Chunder  v.  Benode  Chunder  12  C,  W.  N.  44. 

Succession  Certificate  Act,  8.  4. — Application  by  heir  of  morir 
W»  for  supplementary  d^ree — Succession  ceetificate,  if  necessary — 
''Mi'^ -^Transfer  of  PropeHy  Act,  S.  90.  Where  after  a  preliminary 
^^ciee  had  been  made  in  a  mortgage  suit,  the  mortgagee  died  and  his 
was  got  themselves  substituted  on  the  record  and  an  order  absolute  was 
Bade  in  their  favour,  but  the  proceeds  of  the  sale  of  the  mortgaged  pro- 
perty proving  insufficient,  they  applied  for  a  personal  decree  for  the  balance 
Badet  S.  90,  Transfer  of  Property  Act. 
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Held,  that  until  the  applicants  obtained  a  certificate  under  the  Suc- 
cession Certificate  Act  no  such  decree  could  be  made  in  their  favour. 

Mookerjee  dk  Caspersz  J.  J. 

Sahadev  v.  Sheikh  Sakhawat,  12  0.  W.  N.  145. 

Suii — Maintainablity  of— Sale  in  eaecution  of  decree  on  simple 
Tnortgage — Purchaser  at  stich  sale  cannot  maintain  suit  ^for  possession 
against  purchases  of  the  equity  af  redemption  subseqxvent  to  Tnortgage 
biU  prior  to  suit,  who  were  not  johied  to  parties— A,  who  held  lands  ia 
kanom  tenure,  executed  a  simple  mortgage  on  them  in  favour  of  B  and 
subsequently  sold  the  properties  to  C.  Subsequent  to  such  sale  B  brought 
a  suit  on  his  simple  mortgage  against  A  without  making  C  a  party  and 
obtained  a  decree  of  sale.  D  became  purchaser  at  the  sale  held  in  execu- 
tion of  a  decree.  In  the  suit  by  D  against  A  and  C  for  possession  of  the 
properties  purchased  at  the  Court  sale: — Held,  that  D  was  not  entitled  to 
Boe  for  possession,  as  all  that  passed  to  him  at  the  sale  was  the  right  of  B 
as  a  simple  mortgagee.  Hargu  Lall  Singh  v.  Oobind  Rai,  19  All.,  641 
followed.  Boddam  C.  J.  &  Miller  J. 

Enlholi  Kizhakkikandy  v,  VMaih  Koylil  Unnoli  30  Mad.  500. 

For  declaration  of  right  to  receive  fees  as  **•  Ohoiodlirta  "  of 
emiain  Bazars^-^Sait  not  maintainable — The  plaintiffs  sued  for  a  decla- 
ration that  they  were  the  ''  Chowdhris  "  of  the  bazars  in  the  villages  Mu- 
bammadabad  Gfaona,  Khairdbad  and  Behna'  and  that  the  defendants  were 
not  the  '*  chowdhrs  "  of  the  «aid  bazars  and  were  not  entitled  to  take 
ohowdbrifl'  dues.  Held  that  such  a  (suit  was  not  maintttinable.  Bhxnuk 
Chowdhree  v.  The  Collector  of  Jaunpur  N.  W.  P.  H.  C.  Rep.,  1867,  p.  271, 
Behari  Lall  v.  Baboo,  N  W.  P.  H.  C  Rep.,  18G7,  p.  80,  and  Bam  Deekvl 
V.  Chukhoo,  N.  W.  P.  H.  C,  Rep.,  18G9,  p.  291  followed. 

Banner jee  &  Aikman  J.  J. 
Barsati  v.  Chamrv  29  All,  G83 

Transfer  of  Property  Act,  S.  66— Immoveable  property,  sale  of— 
Purchase — Money  not  paid — Vendees  right  possession — Held,  that  the 
vendee  of  immoveable  property,  is  entitled  to  possession  of  the  property 
weeu  the  conveyance  has  been  duly  effected  even  though  the  purchase 
money  has  not  been  paid  to  vendor.  The  unpaid  vendor  can  retain  the 
^  title-aeed,  and  is  also  entitled  to  charge  upon  the  property  for  the  un- 
paid purchase  money,  but  has  no  right  to  retain  possession  of  the  property 
conveyed. 

Held,  that  his  possession  was  not  adverse  to  the  vendee  when  vendor, 
after  conveyance,  got  the  pattah  issued  in  the  name  of  the  vendee. 
AnncBud  V.  AHjamin  {11  Cal.  229)  referred  to. 

Arnold  White  0.  J.  &  Miller  J. 

Vdayuda  v,  Govindasami  3  M.  L  T.  110 

Sec.  S6--Parties  olskimin^i  adversely  to  mortgagor,  if  neees* 
Bory  parties— Contrs^t  Act  sec.  S3— Illegal  contract — Sec.  85  of  the 
Transfer  of  Property  Act  does  not  require  persons  who  claim  advernely 
to  the  mortgagor  to  be  made  the  parties.  Mon  Mohini  v,  Parbati  Nm;tn 
I.  L.  R.  32  Cal.  746  followed.  Mitra  &    Caspersz  J.  J. 

Jogfo  Mohan  v.  Doudoong  12  C.  W.  N*.  94  . 
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A  silent  possession  accompanied  by  no  act,  which  can  amount  to 
an  ouster  or  give  notice  to  his  co-tenant  that  his  possession  is  adverse, 
ought  not  to  be  construed  into  an  adverse  possession;  mere  possession, 
however  exclusive  or  long  continued,  if  silent,  cannot  give  one  co-tenant 
in  possession,  title  as  against  the  other  co-tenants. 

In  a  suit  for  joint  possession  by  one  of  the  co-owners,  it  is  for  the 
defendant  to  show  not  merely  that  he  has  boon  in  sole  occupation  of  j:the 
disputed  lands  but  also  that  thereby  the  asertion  of  a  hostile  title  and 
notice  thereof,  either  direct  or  to  be  inferred  from  notorious  acts  and 
circumstances. 

To  prove  title  to  land  by  adverse  possession  for  the  statutory  period, 
it  is  not  sufficient  to  show  that  some  acts  of  possession  have  :^been  done| 
the  possessisn  must  be  actual,  visible,  exclusiv.e,  hostile  and  continued 
daring  the  time  necessary  to  create  a  bar  under  the  statute  of  Limitation. 

In  order  to  defeat  a  title  by  dispos^ssing  the  owner  acts  must  be 
done  which  are  jfinconsistent  with  his  enjoyment  of  the  soil  for  the  pur- 
poses for  which  he  intended  to  use  it. 

The  doctrine  of  constructive  possession  applies  only  in  favour  of  a 
rightful  owner  and  should  not  as  a  rule  be  extended  in  favour  of  a  wrong 
doer,  whose  possession  must  bo  confined  to  lands  of  which  he  is  actu- 
ally in  possession.    Mohini  v.  Prowoda  24  Calc.  256  followed, 

Mookerjee  &  Caspergz  J.  J, 

Jogeddra  v.  Baldeo  6  C.  L  J  735 

Agra  Tenananoy  Aot,  s.  22— Occupancy  holding— SuceessUm— 
Under  the  Tenancy  Act  of  1901  the  personal  law  of  the  parties  concerned 
is  no  longer  applicable  to  the  case  of  succession  to  an  occupancy  holding 
descends  to  all  the  male  descendants  in  the  mail  line  of  descent  of .  the 
last  owner,  without  exclusion  by  the  nearer  of  the  more  remote. 

Stanley  G.  J.  A  BurkUt  J. 

Bhura  v.  Shafiarud.din,  A.  W.  N.,  1908,  37«5  A.  L.  J.  771 

-Ss.  63,  79,  167— 3r.  W.  P.  Rent  Act  ss.  36,   96—Re$    Judi- 


c(ji;ta — ^An  occupancy  tenant  having  executed  a  zar-v-peahgi  lease  of  his 
holding  relinquished  the  same  in  favour  of  the  zemindar.  The  lessees 
sued  for  and  obtained  a  declaration  that  the  relinqushment  was  void  as 
ay?ain^'t thorn.  Meanwhile,  however  the  zainindar  af»plied  under  Ant  No. 
XII  of  1881  and  obfaine«l  an  order:  which  was  coTififncd  by  the  Cora  iiis* 
sioner.  Upon  the  co.nia^  into  force  of  Act  N)  II  'if  19JI  the  z^  ni  I'lar 
f^Lttlker  sued  in  the  Rtsvenue  Court  for  ejestmeot  of  the    Ziir-i-poehyi  Us* 
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4668  and  obtained  a  decree,  the  Revenue  Court  finding  that  the  status 
of  the  Mr-t-p^^  Ie88ee8  was  that  of  sub-tenants  of  the  zamindar.  The 
lasees  then  sued  in  the  Civil  Court  asking  to  be  restored  to  possession 
Bnder  the  terms  of  their  lease. 

Held  that  the  suit  was  not  maintainable  having  regard  to  the    decisi- 
ons of  the  Revenue  Court.  KnM  C.  J.  &  Dillon  J. 

Balwant  Singh  v.  Girdhari  Lai  A,  W.  N.,  1908,  32  =  5  A.  L.  J.  30 


.  8.  197— TTAicA  party  a  tenant — Question  of  proprietary 
tiUe-^The  question  which  of  the  two  parties  is  a  tenant  of  a  specified 
hnd  is  not  a  question  of  proprietary  title.  ChUtar  Sing  1906  A.  W.  N. 
247  overmled.  Knox  <fe  Aihman  J.  /. 

Niranjan  v.  Oajadhar  5  A.  L.  J.  71. 

Appeal — Estoppel — Execution  of  a  decree  for  a  part  of  the  claim 
decreed  no  bar  to  prosecuting  the  appeal  as  regards  remainder  of  the 
daim  dismissed— Held  by  the  Full  Bench  that  a  plaiotifif,  who,  after 
obtaining  a  decree  for  a  part  of  his  clain,  has  appealed  as  regards  the 
part  dismissed,  is  not  debarred  from  prosecuting  his  appeal  because  be 
hag  began  to  execute  the  same  decree. 

(1)  Mohammad  Khan  v.  Fida  Mahomed  (Civil)  No.  82  of  P.  R  1808 
overmled. 

(2)  Feroze  Din  v.  Ghulam  (C.  A.  No.  695  of  1905  distinguished.> 

F.B. 
ku  Mai  V.  Bandu  2  P.  W.  R.  369, 


Bengal  Tenancy  Act,  S.  184  (1)—Plea  of  limitation  not  set  up — 
Dfdy  of  Court  to  dismiss  suit — Under  sec.  184  of  the  Bengal  Tenancy 
Act,  it  is  obligatory  upon  the  Court  to  dismiss  the  suit  on  the  ground 
ftf  limitation,  although  limitation  has  not  been  pleaded. 

Stephen  &  Mookerjee  J.  J. 

Abdulullah  v.  Asraf  7  C.  L.  J.  152. 

-8.  188 — Co'sharer  land    lords^Heparate   collection^Right 


of  Aarer  to  sue  for  whole  rent  making  co^iarers — Defendants — "Raguir- 

td CT avJthorised  to  do"  under  the  act — Filing   of  suit — General  princi^ 

ple«  of  legal  procedv/re — Agreement  either  expressly  proved  or  implied    by 

^  conduct  of  the  parties  may  establish  the  right  of  a  co-sharer  landlords 

to  sue  eeparately  for  the  shares  of  rent   Receivable    by    them.     But  sach 

tttmgemeut  merely  afiects  the  right}  to  sue    separately  for  rent,  and    in 

IM  94l\ei  respect  modifies  the  term  of  the  holding.     The  right    to^  bring: 
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the  tenure  to  sale  for  arrears  of  rent  remains  intaot,  as  also  the  right  of 
one  sharer  to  sue,  making  co-sharers  defendants  when  they  will  not  join 
as  plaintifis 

The  filing  of  a  suit  is  not  a  thing  which  the  landlord    is,   under    the 
Bengal  Tenancy  Act,  required  or  authorised  to  do;  and  sec.  189  of  the  Ben 
gal  Tenancy  Act  is  no  bar  to  a  sharer  (suing  under  the    general  rules    of 
legal  procedure)  for  the  whole  rent  of  the  tenure  making     his    co-sharers 
refuse  to  join  as  plaintiflfs,  defendants  in  the  suit.  (P.  0) 

Rqja  Pramadu  v.  Raja  Raja  Ramani  12  C.  W.  N.  249 « 7,   G.    L. 

J.  139. 

-S.  193. — Limitation.     A  grant  of  the  trees  as  distinct  from 


the  land  in  which  the  grantor  reserved  every  forest  right  except  the  one 
which  is  granted,  is  nevertheless  the  grant  of  a  forest  right  within  the 
meaning  of  S.  193  of  the  Bengal  Tenancy  Act;  and  a  suit  for  the  recovery 
of  money  payble  in  respect  of  such  forest  rights  is  governed  by  the  three 
years  rule  of  limitation  laid  down  in  Art.  2,  CI.  (5)  of  the  Act. 

The  provisions  of  the  Bengal  Tenancy  Act  applicable  to  suits  for  the 
recovery  of  arrears  of  rent  are,  having  regard  to  the. phraseology  of  S.  193 
of  the  Act,  designedly  made  applicable  to  suits  for  the  recovery  of  surag 
that  are  not  rent;  and  money  payable  in  respect  of  forest  rights  is  not  rent 
within  the  meaning  of  S.  3  (5)  of  the  Act.        Stephen  &  Mocker jee  J  J. 

Abdulullah  v,  Aaraf,  7  C.  L.  J.  152. 

Bombay  Munioipal  Act  (Bom.  Aot  III  of  1888)i  S.  3S.— Election 
of  Councillor^  validity  of — Applicant's  right  to  question  election — **  Elec- 
tion" meaning  of— Chief  Judge  of  Small  Cause  Court  has  sole  jurisdic 
tion  to  try  suits  relating  to  election  petitions — Jurisdiction  of  High  Court 
—Civil  Procedure  Code,  S.  11.  Under  S.  33  of  the  City  of  Bombay 
Munioipal  Act,  an  applicant  can  question  the  election  of  every  candidate 
on  the  ground  that  the  election  as  a  whole  was  invalid,  for  the  section, 
after  specifying  two  permissible  grounds  of  objection,  provides  that  the 
validity  of  any  election  may  be  questionsd  for  any  other  cause,  and  these 
words  are  wide  enough  to  cover  the  ground  of  objection  urged  in  this  case. 

It  is  clear  that  the  word- "election"  in  the  section  is  designed  to  ex- 
press something  wider  than  a  legally  valid  election,  and  the  words  used 
are  consistent  with  the  view  that  an  election  which  in  fact  took  place  under 
conditions  that  made  it  possible  that  thereshould  be  a  valid  election  can 
be  questioned. 

Under  S.  33  the  Qhief  Judge  of  the  Small    Cause    Court    hasjuriB- 

Digitized  by  LjOOQIC 


Pmt  I  Qi/oa.  The  Lmoyer  ^ 

diction  to; detormine  the    validity    of  a    coDtested    election.    The  High 
Court  has  no  jurisdiction  to  entertain  suob  a  suit. 

Where  a  special  tribunal,  out  of  the  ordinary  course,  is  appointed  by 
an  Act  to  determine  questions  as  to  rights  which  are  the  creation  of  that 
Act^  then,  except  so  far  as  otherwise  expressly  prorided  or  necessarily 
impKed,  that  tribunal's  jurisdiction  to  determine  those  questions  is 
azdusiye. 

It  is  an  essential  condition  of  those  rights  that  they  should  be  deter- 
mined in  the  manner  prescribed  by  the  Act,  to  which  they  ewe  their 
existence.  In  such  a  case  there  is  no  ouster  of  the  jurisdiction  of  the 
ordinary  Courts  for  they  never  had  any. 

The  jurisdiction  of  the  Courts  can  be  excluded  not  only  by  express 
words  but  also  by  implication,  and  there  certainly  is  enough  in  S.  33  of 
the  Municipal  Act  for  this  purpose. 

SeToble.  — If  the  High  Court  has  jurisdiction  there  might  be  a  conflict 
between  the  view  of  the  High  Court  and  the  orders  of  the  Chief  Judge 
in  which  the  order  of  the  Chief  Judge  must  by  the  express  terms  of  the 
Act  prevail  JenkiTis  C.  J.  &  Batty  J. 

Bhaiahankar  v.  The  Municipal  Corporation  of  Bombay,  31  Bom.  C04. 

Chowkidari  Act  (VI  B.  C.  of  1878),  sec  hl-^Premmplion  of 
Ckakran  landrlesaee  from  Chokidar^  rights  of — When  Chowkidari  land 
ii  resumed  and  transferred  by  the  Collector  to  the  zamindar  the  interest 
otthe  Chowkidari  in  the  land,  and  along  with  it,  all  rights  created  by 
him  in  favour  of  others,  cease. 

Sec.  61  of  the  Chowkidari  Act^  does  not  save  rights  created  by  the 
Chowkidar  refers  to  contract  made  by  the  zamindar  in  respect  of  the  vi- 
Ibge  in  which  the  Chowkidari  land  or  any  portion  of  it  is  situate. 

Miira  &  CoBpersz  J.  J. 

Krishna  Kinkar  v.  MaJianto  Bhagvjban    12  C.  W.  N.  161. 

€.  P.  Tenaney  Aot,  1818,  8.  41  (^y— Meaning  of  •*  devolves'— 
Bivigibility  of  hoLdAng.  A  holding  governed  by  the  Tenancy  Act  is  one 
ind  indivisible  in  the  sense  that  the  landlord  cannot  be  compelled  to 
recognize  a  partition  made  by  the  tenants.  The  use  of  the  word  ''devolves" 
ni  S.  41  (1^  of  the  Act  indicates  that  where  a  Hindu  was,  originally  the 
•ole  tenant,  an  absolute  occupancy  holding  will  pass  on  his  death  by  in- 
beritanae*'  in  the  strict  sense  of  this  term,  i.  e.  in  consequence  oi  the 
detth  and  not  under  the  Hindu  Law  applicable  to  joint  family  property. 
Awni  Bam,  4  C.  P.  L.  R.  57;  Ohudaman,  13  C.  P,  L.  R  127,  followed, 

fancham  Singh,  3  Nag.  L.  R.  182, 
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Clvfl  Procedure  Code,  S.  13.— Coo^r^  of  jurisdiction  competent^ 
Revenue  Court — Dismissal  of  suit  for  enforcement  of  acceptance  of  paia 
—^(9  bar  to  a  suit  for  reovt  on  the  basvi  of  a  tender  of  proper  patta— 
Madras  Act — Rent  Recovery  Act,  Ss.  9-10.  The  dismissal  of  a  suit  uuder 
S.  9  of  the  Rent  Recovery  Act  to  enforce  the  acceptance  of  a  patta  is  no 
bar  to  a  Civil  suit  for  rent  due  for  the  same  fadi,  on  the  basis  of  a 
tender  of  a  proper  patta.  The  Rfe venue  Court  is  not  a  Court  of  jurisdic- 
tion competent  to  decide  the  suit  folr  rent  and  its  decision  cannot  operate 
as  res  judicata  in  a  suit  for  rent.  Wallis  &  MiUet  J.  J. 

Kidambi  v.  Lakshmi  Doss,  17  M.  L.  J.  601. 

S.  13,  Ezpl.  II. — Successive  purchase  of  the  same  land  at 
two  execution  sales  ^Suit  to  set  aside  one  suck  sale — Purchaser's  defence 
^^Whether  he  is  bound  to  set  up  title  acquired  at  the  other  sale — Ground 
of  defence  which  **ought  to'  have  been  taken.  A  purchased  village  S  in 
execution  of  a  decree  obtained  by  him  against  C  in  the  Small  Cause  Court. 
Subsequently  A  through  B  instituted  a  mortgage  suit  against  C  and  in 
execution  of  the  decree  obtained  therein  purchased  some  lands  in  the 
same  village.  S.  C.  instituted  two  suits,  one  to  set  aside  the  sale  in  exe- 
cution of  the  Small  Cause  Court  decree  and  the  other  to  set  aside  the 
decree  and  sale  in  the  mortgage  suit.  The  latter  suit  was  dismissed  for 
default,  but  the  former  succeeded.  In  this  suit  A  did  not  set  up  as  a 
ground  of  his  defeuce  the  title  obtained  by  him  at  the  mortgage  sale. 

Held,  that  A  was  bound  to  do  so,  and  a  suit  by  A  to  recover  the  lands 
in  villages  purchased  at  the  mortgage  sale  is  not  res  judicata  under 
Expl.  II  of  S.  13  of  the^Civil  Procedure  Code 

Per  Brett  /.—Expl  11  of  S.  13  of  the  Civil  Procedure  Code  refers  to 
the  title  litigated  in  the  former  suit  as  distinguished  from  the  relief  claim- 
ed. When  several  independent  grounds  of  action  are  available,  a  party 
is  not  bound  to  unite  them  all  in  one  suit  though  he  is  bound  to  bring 
before  the  Court  all  grounds  of  attach  available  to  him  with  reference  to 
the  title  which  is  made  the  ground  of  action.  This  rule  equally  applies 
to  the  converse  case  of  a  Defendant  when  pleading  in  his  defence.  PiUor 
pur  V.  VenhUa,  26  Mad.  760  and  Ramaswami  v.  Vithinath,  26  Mad.  760 
relied  on.  .  -^^^*  ^  Woodroffe  J.  J. 

Mahabir  v.  Purbhu  Nath,  12  (J.  W.  N.  292. 

— S.  20. — Jurisdiction  of  a  Court  to  entertain  amiU.    S.  20  of 

the  C.  P.  Code  enables  a  court  to  stay  a  suit  upon  application  made  for 
that  purpose.  It  does  not  empower  the  Court  to  entertain  a  suit  which 
otherwise,  it  would  have  no  jurisdiction  to  entertain, 

^anfca  Mai  v.  Bham^  5  A«  L.  J.  8S, 
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Ss  108,  660,  582—- Pota^r  to  set  aside  ex  parte  decree  after 
appid  %8  filed.  After  an  appeal  is  filed  against  the  ^decree  of  a  lower 
Court,  the  power  to  set  aside  the  original  decree  on  an  application  under 
9.1(^8  of  the  Code  of  Civil  Procedure  becomes  vested  in  the  Appellate 
Court  by  virtue  of  S,  582  of  the  Code  of  Civil  Procedure. 

Benson  &  Wallis  J,  J. 
Sankara  v.  Subraya,  30  Mad.  535. 

S.  158. — Holiday — Hearing  fixed  with  the    consent  of  part* 

m— Failure  of  plaintiff  to  attend.  The  hearing  of  the  case  was  fixed  on 
I  holiday  with  the  consent  of  the  parties  to  suit  the  convenience  of  the 
piaiDtiS*B  pleader.  On  the  date  fixed  the  plaintiff's  pleader  declined  to 
ittend  the  Court,  on  the  ground  that  the  day  was  a  holiday  and  the 
Court,  acting  under  S.  158  of  the  Civil  Procedure  Code,  delivered  judg- 
ment in  the  case. 

Hdd,  that  the  action  of  the  Court  was  not  open  to  objection. 

Kensington  &  Chitty  J.  J. 

Bhagwan  Doss  v.  Har  Parshad,  P.  L,  R,  1907,  No.  92. 

S  211. — Me^ne  profits — Khamar  land^Interest.  In  deter- 
mining the  amount  of  mesne  profits  payable  in  respect  of  Ehamar  land, 
5  per  cent  on  the  value  of  the  actual  produce  was  held  to  ba  a  suffi- 
cient allowance  to  meet  the  costs  of  supervision  and  any  other  incidental 
durgsB  for  which  a  proprietor  who  is  not  an  ordinary  cultivator  of  his 
Khamar  land  may  be  liable. 

Principle  upon  which  mesne  profits  of  Khamar  land  should  be  assessed 
discussed.  Interest  as  forming  a  part  of  the  mesne  profits  or  damage 
einot  be  allowed  for  any  period  subsequent  to  that  limited  by  S.  21 1, 
a  P.  Code. 

Interest  at  6  per  cent  and  not  12  per  cent  was  allowed  on  mesne 
jroftft  after  possession  was  delivered.  Mitra  &  Caspersz  J.J. 

IjabuUa  v.  Chandrr  Mohan,  12  Q  W.  N.  285 

Ss.  232,  233— Transfer  of  money  decree -^execution  pro* 

n^vnghy  transferee — Transfer  of  Property  Act,  Ss.  67-9S.  A  transferee 
of  money  decree  caanot  in  execution  proceedings  bring  to  sale  property  be- 
longing to  the  judgment  debtor  and  which  has  been  mortgaged  to  the 
origioil  decree-holder.  He  can  only  do  so  by  instituting  a  regular  suit 
muWrS.  07  of  the  Traasfor  of  Pro;»erty  Act.  Chagan  v.  Laxman,  9  Bom. 
L.R.72iJ  rollowed.     BaiA  Lai,  7  Ah.  450  dissontud  from. 

Benson  dk  Wallis  J.  J. 

}%varatiiu,m  v.  Shrinioasd,  3  M.  L.  T.  107. 
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-S.  282,  CL  (hJ-^Decree  for  money — Aseignment  in  writing 


. — Transfer  to  one  of  the  judgment'debtors — Execution  proceedings  by  the 
transferee— Contribution  suit.  It  was  directed  by  a  decree  that  N  should 
pay  Rs.  90  and  Rs.  11-5-3  as  costs,  and  A  should  pay  Rs.  30  with 
Rs.  3-12-4  as  costs.  A  afterwards  took  a  transfer  of  the  decree  to  him 
by  an  assignment  in  writing  and  applied  to  execute  it  against  J  to  the 
extent  of  the  Rs.  90  and  the  Rs.  11-5-3.  The  application  was  rejected 
on  the  ground  that  it  came  within  cl.  (b)  of  S.  232  of  the  Civil  Procedure 
Code. 

Heldf  that  the  decree  for  money  so  far  as  it  related  to  the  Ra  90 
and  costs  was  not  a  decree  against  several  persons  but  against  one  per- 
son and  so  far  as  that  part  of  the  decree  was  ooncerned,  -the  transfer  did 
not  fall  within  cl.  (b)  of  S,  232  of  the  Civil  Procedure  Code. 

The  purpose  of  cl.  (h)  of  S.  232  of  the  Civil  Procedure  Code  was  not 
to  deprive  the  transferee  of  a  decree  who  might  happen  to  be  one  of  the 
judgment-debtors  of  all  relief  but  to  impose  upon  him  the  duty  of  pro* 
oeeding  by  what  was  considered  a  more  appropriate  procedure,  that  is,  a 
suit  for  contribution.  Jenkins  C.  J.  &  Batohelor  J. 

Anant  v  Nagappa,.  10  Bom.  L.  R.  89, 

— — Ss.  244,  318 — Judgment-debtor,  objector.  When  an  appli- 
cation is  made  by  the  assignee  of  the  decree-holder  purchaser  for  an 
order  under  S.  318  of  the  Civil  Procedure  Code,  the  mere  fact  that  the 
judgment-debtors  put  in  an  objection,  does  not  make  it  an  application 
under  S.  244  of  the  Civil  Procedure  Code,  so  as  to  entitle  the  judgment 
debtor  to  appeal  against  the  order  passed  by  the  Court  of  first  instance 
or  by  the  Court  of  first  appeal.  Bhimal  Dass  v.  Oanesh,  1  C.  W.  N. 
658  referred  to.  Brett  &  Moolcerjee  J.J. 

Mahomed  v.  HaUl,  6  C.  L.  J.  749. 

S.  244 — Decree  for  permanent  injunction — Lands  purchas- 
ed fr&m  decree  holder  by  another  person — Vendee  bringing  a  fresk  su^ 
for  injunction.  The  plaintiflTs  predecessor-in-title  obtained  a  permanent 
injunction  restraining  the  defendants  from  obstructing  the  former  in  his 
right  of  way.  After  the  decree,  the  plaintiff  became  the  purchaser  of  the 
property  with  reference  to  which  the  right  of  way  was  enjoyed.  He  was 
again  obstructed  by  the  defendants  in  using  the  way,  and  filed  a  suit 
against  them.  The  lower  Courts  held  that  the  plaintiflf 's  remedy  lay  in 
executing  the  decree  and  not  in  filing  a  tresh  suit 

Held,  there  was  no  bar  to  the  plaiutitf  s  suit,  inasmuch  as  tho  injunc- 
tion did  not  run  with  the  land.  Jenl'ias  C  J  &  Batchtlor  J. 

Jamsedji  Manekji  v.  Haria  Daya,  10  Bom.  L.  R.  90. 
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■S.  244 — Jovni  tort  .feaaora^-Sale  of  a  paramba  in  execu" 
tw^^Injwry  dime  to  property  by  the  judgment-debtor  awi  decree  holder 
afkrthe  canfirmottion  of  ^ale-^Suit  by  piirchager  for  damagee-^Main- 
tainabUity  of.  The  plaintiff  purohased  «  paramba  in  Court  auction  and 
tlie  sale  was  oonfirmed  but  before  ixe  obtained  possession,  the  decree 
kolder  and  judgment  debtor  joined  with  some  others  carried  away  some  of 
tke  materials  of  a  building  standing  upon  the  land.  The  plaintiff  sued 
tliem  all  together  for  damages.  Held  that  the  suit  was  not  barred  by 
S.244,  C.  P.  Code  for  it  was  not  a  question  relating  to  the  execution  of 
the  decree,  and  that  the  purchaser  was  entitled  to  implead  in  one  suit 
lU  the  joint  wrong  doers  including  the  parties  to  the  suit  in  execution  of 
whi^h  the  property  was  sold.  Miller  J. 

AnUiatadev  v  Muyaraktvnda,  3  M.  L.  T.  971. 

S»  244,  Qld-^No  bar— Delivery  qf  eymitolical  pomz^ion  — 
Ifroing  delivery^Not  nullity — No  bar  to  separate  «ui^— Delivery  of  sym- 
bolical possession  even  though  erroneously  made  i.  e.  0ven  though  made 
inder  circumstances  which  do  not  make  sec.  319  applicable,  operates  to 
give  the  person  so  put  lin  possession  afresh  cause  of  action  and  to  place 
tte  judgment  debtor  in  the  .position  of  a  trespasser;  and  consequeotly, 
ft  mi  by  the  assignee  of  decree  holder  s  purchaser  for  actual  possession  of 
the  properties  purchased  is  not  barred  by4}ec.  244,  C.  P.  Code.  Symbolical 
fOKe^ion  delivered  in  circumstances  under  which  sec.  319  C.  P.  C.  is  not 
tpplicable,  is  not  a  nullity.  Miller  &  Munro  J.  J. 

Govind  v.  AkeUa  Venkata,  17  M.  L.  J.  598. 


-Ss.  862,  546,  68?,  688— Execution  of  decree. — Proceedinge 


ogaind  surety  by  process  of  execution.  When  a  surety  has  given  security 
for  restitution  in  the  event  of  the  decree  being  reversed  on  appeal,  he  ean 
be  proceeded  against  in  execiition.  109  P.  R.  (F.  B.),  1906;  s.  c,  1 
P.L  R,  1907  (F.  B.),  followed.  Reid  G.  J. 

Deoki  Kandan  v.  Qehna  Mai,  P.  L.  R  1907,  No. 

-4Si  ^B&8. — Seope  of-^fHt  applies  to  mortgage  deoree8'''^Quere. 


Whether  S.  258  of  the  Civil  Procedure  Code  applies  to  proceedings  in 
exeontion  of  a  mortgage  decree.  Stephen  &  Mookerjee  J.  J. 

Hcmsh  Chandra  v.  Jagabandhu,  12  C.  W.  N.  282. 

S.  268— Right  of  suit— Judgment  creditor  receiving  pay- 

»«U  ani  not  certifying  under  S.  S58  of  the  'Code  of  Civil  Procedure 
Uttis  in^damages  ^thw^  heihas  not  executed  arid  received  the  decree 
aiWwit^The  law  casts  on  a  doipr^e-holder  receiving  payment  out  of  Court 
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the  duty  of  certifying  such  payment  in  satisfaction  of  the  decree  under 
section  258  of  the  Code  of  Civil  Procedure.  The  judgment-debtor  has  a 
cause  of  action  against  the  decree-holder,  when  the  latter  having  received 
the  decree  amount  not  only  does  not  certify,  but  actually  takes  out  exe- 
cution. It  is  not  necessary  that  money  should  have  been  actually  recove- 
red in  execution.  S.  Aiyer  J. 

In  the  matter  of  Madai  Kaliani  Anni  30  Mad.  545. 

^— — S.  268—  Scope  of.  Held  also,  that  the  provision  of    section 

258  of  the  Code  of  Civil  Procedure  applied  not  only  to  judgment- debtors, 
but  to  those  claiming  through  them  or  in  their  right,  and  that  an  adjust- 
ment between  the  decree-holder  and  ^the  judgment  debtor  not  certified 
within  90  days  was  barred  under  article  173  (  A  )  of  schedule  II  of  the 
Limitation  Act,  and  cannot  be  set  up  as  a  bar  to  execution  by  one  clai- 
ming through  the    judgment-debtor  or  in    his    right. 

S.    Aiyer   &  Wallie  J.  J. 

Panduranga  Mudaliar  v.  VythUinga  Reddi  30  Mad.,  537, 

Ss.  266,  617 — Attachment — Sale — Country  Liquor — GoUec- 
tor's  permission — Abkari  Act  (Bom,  Act  V  of  1878)  S.  16 — Reference  to 
High  Court  -^^ Action  by  a  third  person  not  a  party  to  the  suit.  Coun- 
try liquor  is  not  exempt  from  attachment  and  sale  in  execution  of  a  money 
decree  passed  by  a  Civil  Court.  It  is  saleable  property  and  is  covered 
by  the  first  part  of  Sec.  266  of  the  Civil  Procedure  Code. 

The  Collector's  permission  is  necessary  to  the  sale  of  country  liquor 
(^S  16  of  the  Bombay  Abkari  Act),  but  it  is  not  necessary  to  attachment 
so  far  as  the  attachment  can  be  made  without  removal 

A  reference  to  the  High  Court  under  S.  617  of  the  Civil  Procedure 
Code,  is  not  bad  merely  because  it  arises  out  of  the  action  taken  by  a 
third  person  not  a  party  to  the  suit.  ienhins  C.  J.  &  Heaton  J. 

Purshotam  Narayan  v.  Balwant  Babaji,  10  Bom.  L   R.  13. 


S»  2SZ^Suit  under  it — Stamp  on  the  plaint — Court  Fees 
Act  {VII  of  1870)  Sch.  II,  Art.  17,  Clause  1.  Where  a  suit  is  brought 
under  S.  213  of  the  Civil  Procedure  Code,  the  proper  Court  Fees  payable 
on  the  plaint  is  Rs.  10  under  clause  1  article  17  of  Schedule  II  of  the 
Court  Fees  Act.    Dhondo  v.  Oovind^  9  Bom.  20  approved.  P.  C. 

Bibi  Phul  V.  Ohanshyam,  10  Bom.  L  R.  1. 

Ss.  380,  ^10— Pauper  Plaintiff,  if  can  be  required  to  fur* 

^ish  security  for  Defendants — costs.     The    provisions   of  S.   380  of  the 
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Crril  Procedure  Code  cannot  apply  to  the  case  of  a  person  to  whom  per-. 
mi^OQ  has  been  granted  under  S.  410  of  the  Code  to  sue  as  a  pauper  as 
the  effect  of  an  order  requiring  such  a  person  to  furnish  security  for  the 
Defendant's  costs  would  be  to  render  nugatory  the  order  under  S.  410. 

In  making  an  order  under  S.  380  of  the  Civil  Procedure  Code 
igUDst  a  Plaintiff  who  had  been  permitted  to  sue  as  a  pauper,  the  Court 
icted  in  the  exercise  of  its  jurisdiction  illegally  and  with  material  irre- 
jolarity.    Nusserooddeen  v,  Ujjul,  17  W.  R.  68,  relied  on. 

Brett  &  Holmwood  /.  J. 

ifu88amat  Hafizan  v.  Abdul  Karim,  12  C.  W.  N.  1C3. 

—-Section  396 — Partition  suit — Preliminary  decree^Execu* 

im  of  decree — Proceedings  in  suit — Limitation — Res  judicata. — The 
pltintiff  obtained  a  decree  for  possession  of  three-sixteenths  of  a  house  by 
partition.  An  application  was*  made  for  execution  and  it  was  ordered  that 
the  Nazir  should  effect  the  partition  by  metes  and  bounds.  These  he  fixed 
and  reported  to  the  Court,  but  the  application  was  dismissed  in  defult  of 
prosecution.  To  a  subsequent  application  for  execation  it  was  objected 
that  it  was  barred  by  limitation. 

Hdd,  that  the  objection  had  no  force.  That  the  proceedings  to  effect 
the  partition  must  be  regarded  as  proceedings  in  the  suit  not  subject  to 
the  provisions  of  the  Limitation  Act;  and  that  even  if  they  be  regarded 
•s  proceedings  in  execution  the  previous  application  having  been  treated 
II  within  time  without  objection  on  the  part  of  the  judgment-debtors 
who  had  notice  and  opportunity  to  object,  they  could  not  be  heard  to 
say  that  the    previous  application  was  barred    by  limitation. 

Robertson  &  Chitty  J,  J, 

Durgadas  v.  Faqir  Chand,  P.  L.  R.  1907  No.  86. 


-Ss-  407,  692 — Pauper  appeal — Applications  under  S,  o92 


b  he  decided  under  the  rules  in  Chapter  XXVI — No  leave  to    appeal  in 
forma  pauperis  when  at   date  of  suit  there    is  BubsistiTig   an    agreement 
foiling  under  section  407  (d.) — Although  the    question  of  the  presenta- 
tion of  an  appeal  in  forma  pauperis  is  not  subject  to  the  rules  contained 
in  Chapter  XXVI  of  the  Code  of    Civil   Procedure,  the  question  of  the 
right  to  appeal  under  section  592  of  the  Code  of  Civil  Procedure  is  sub- 
i^  to  such  rules.     Mailthi  v.  Somappa  Banta,  (  26  Mad ,  369),    distin- 
pnahe^.  When,  at  the  time  of  the  institution  of  the  suit,  there  was  sub- 
*^*ting  an  agreement  falling  within  the  terms  of  section  407  (d),  no  leave 
to  appeal  unc^er  section  592  can  be  given  to  the    plaintiff  who,  by  such 
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Hgreement,  haid  allowed  other  perciont  to  obtain  an  interest  in  the  subject 
•matter  of  the  snit.  WhiU  C.  J.  b  MiU&r  J. 

HanifaBai  v.  Baji  SiddickBui  Meaf^ji  Sail  30  Mad.,  547. 

Ss.  437-^uit  against    mutwallis—Smt  for  rent— Parties 

minora  RepreaentcUion — When  a  suit  for  rent  was  brought  against  two 
persons  in  the  capacities  of  mutwallis,  but  one  of  them  who  was  a  minor 
was    not  properly  served  and  no  guardiaa  was  appointed  on  his  behalt 

Held — That  mutwallis  are  trustees  and  the  presence  of  all  of  them  in 
the  suit  was  essential  and  it  was  properly  dismissed  for  defect  of  parties. 

Madean  C.  J.  &  Qeidt  J. 

Syed  Abdul  v.  H.  C.  Eggar  12  C.  W.  N.  1«0. 

— — — Ss.  ^&7— Guardian  ad  litem — Appointment  of  .  married 
women  whose  husband  is  alive — In  no  case  can  a  married  woman  whose 
husband  is  living  be  appointed  as  guardian  ad  litem,  and  if  such  an  appo- 
intment is  made  de  facto  such  apparent  appointment  is  not  a  mere  irre« 
gularity.  Shamlal  v.  Ohasita,  23  AIL,  459,  followed.  Kachayi  Kuttidi 
Haji  V.  Udumpumthala  KuvJti  Putta,  I.  29  Mad,  58,  dissented  from. 

Knox  (7.  J.  &  Dillon  J, 

Kundanlal  v.  Oajddharlal,  29  All  728. 

Sec.  539 — Public  charitable  trust — Breach — Suit— Jurisdic- 
tion— Court  in  which  suit  should  be  brought — Under  sec.  539  of  the 
Civil  Procedure  Code,  one  of  two  conditions  must  exist  in  order  to  bring 
a  suit  within  its  purview.  Either  there  must  be  any  alleged  breach  of 
any  express  or  constructive  trust  and  created  for  public,  charitable  or  re- 
ligious purposes,  or  there  must  be  some  direction  of  the  Court  deemed  ne- 
cessary for  the  administration  of  any  such  trust  If  in  any  suit  one  of 
these  two  conditions  exist  it  must  be  filed  in  the  Court  (mentioned  in  the 
section)  either  by  the  Advocate  General  or  by  two  or  more  persons  inser- 
ted in  the  trust,  with  the  sanction  of  the  Advocate  General  previously 
obtained. 

It  is  not  necessiury  to  such  a  suit  that  a  relief  should  be  claimed  of 
the  description  of  the  clauses  (a\  (b),  (c^,  (d),  and  (e)  in  that  section. 
These  reliefs  are  not  exhausive  and  any  other  relief  may  be  claimed  in 
such  a  suit  Chandavarker  &  Heaion  J.  J. 

AmrUram  v,  Bamji  10  Bom.  L.  B.  87 

— 8  669 — Security  for    costs— Delay — AppeUant    appealing 

i^  forma  pvuperies — Though  the  Court  has  jurisdiction  to  d<»mand  secu- 
-£t^  for  costs  from  an  appellant  in  forma  pauperies,  yet  an  order  will  not 
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Applications  for  security  for  costs  should  be  made  with  due  prompti- 
tude and  should  not  be  put  in  after  the  bulk  of  the  costs  has  been  incur- 
red by  both  aides.  Wallis  &  Miller  J.  J. 

Shrinivaaav.  T,  P.  Subramania  17  M.  L  J.  283 

S,  662 — Court  Fee — Suit  for  partition — Remand — Appeal. 
A  Difitrict  Judge  in  appeal  in  a  suit  for  a  partition  of  a  house  remanded 
Ae  Buit,  after  deciding  to  what  fractional  share  the  parties  were  entitled, 
in  order  that  the  partition  might  be  carried  out  by  the  Court  of  first 
instance.  The  District  Judge,  however,  erroneously  described  his  order 
as  an  order  of  remand  under  S.  5G2  of  the  Code  of  Civil  Procedure. 

Held  on  appeal  from  such  order  that  the  memorandum  of  appeal 
must  be  stamped  as  an  appeal  from  a  decree.  Kedar  Nath  v.  Lalji  Sahai 
Weekly  Notes,  1889,  p.  198,  followed.  Aikman  A  K.  Hueain  J.  /. 

Umrao  Ali  Khan  v.  Subhan  Khan,  A.  W.  N.,  1908,  40. 

^—8*  623. — Beview — Error  of  laW'^Effect  of  later  ruling  of 
Chief  Court  Where  a  decision  was  passed  on  an  appeal  in  accordance 
with  a  published  judgment  of  the  Chief  Court,  which  was  overruled 
before  the  date  of  the  passing  of  the  judgment,  but  the  Appellate  Court 
WS8  not  aware  of  it  owing  to  the  fact  that  the  later  judgment  was  not  pub- 
lished till  then — Held,  that  the  decisioa  may  be  reviewed  under  S.  623 
of  the  Civil  Procedure  Code,  Reid  C.  J. 

Sufem  Simgh,  v.  Fateh  Muhammad,  P.  L.  R ,  1907,  No.  97. 

■ &  624. — Review  by  successor  ofjudge^  Judgment — Order — 

Decree — Order  dismissing  appeal  in  default  S  624  of  tlie  Civil  Proce- 
dure Code  deals  with  all  applications  for  rovew  of  judgment,  whether  a 
decree  or  an  ocder  is  complained  of;  In  the  absence  of  grounds  mention- 
ed in  the  section  a  review  of  an  order  dismissing  an  appeal  for  default 
cannot  be  beard  by  the  successor  of  the  judge  who  dismissed  thea  ppeaL 
83  OaL  116,  dissented  from.  Reid  J. 

Bahadoo  v.  Fateh  Khan,  P.  L.  R.,  1907,  No.  107. 

-Sees.  629,  623,   684,    691— Appeals  from  final    decree 


€hjedums  to  be  taken,  limit  to — Review  granted  for  ••  any  other    suffcient 

rmtMi  "^Nb  appeal— SenB.  584  and  591,  C.  R  C.  do  not  control  s.  629  C. 

P.  C.  fio  as  to  confer  a  right  of  appeal  in  a  case  where  the  appeal  is    not 

Wed  on  one  of  the  objections  mentioned  in  s.  629;  and    consequently,    in 

«i  Vf^  agttnst  the  final  decree,  no  objection  against  the  order  granting 

tfce  review  can  be  taken  except  on  one  of  the  grounds  mentioned    in  sec, 

«»C.  P.Code, 
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When  an  application  for  review  of  judgment  is  granted  "  for  any  other 
BuflScient  reason  *'  within  the  meaning  of  sec.  623  C.  P.  Code,  the  sufficien* 
cy  of  the  reason  is  not  good  ground  of  appeal. 

Arnold  White  C.  J,  &  Benson  J. 

Oopal  Aiyar  v.  Ramaswami  17  M.  L.  J.  603. 

Companies  Act,  (Act  VI  of  IgSS)  8.  136— Execution  of  decree 
CLgainat  company  in  liquidation  not  to  be  presented  without  making  due 
provision  for  ihe  right  of  judgment-creditor — Judgment-crediior  attach- 
ing  decree  against  company  must  be  allowed  to  prove  in  the  name  of  tite 
decree-holder  in  liquidation — It  will  not  be  equitable  for  Courts  to  pre- 
vent judgment  creditors  under  sec.  130  of  the  Companies  Act,  from  execu- 
ting a  decree  against  a  company  in  liquidation  without  seeing  that  judgment^' 
creditor's  rights  are  respected  in  liquidation.  Where  A  in  execution  of 
a  decree  against  B  attaches  under  section  273  of  the  Code  of  Civil  Proce- 
dure, a  decree  which  B  holds  against  a  company  in  liquidation,  the 
Court  will  direct  the  liquidator  to  recognise  A  as  the  representative  of 
B  and  allow  him  to  prove  for  the  decree  debt  in  the  name  of  B,  and  to 
receive  and  apply  dividends  payable  to  B  in  satisfaction  of  A's  judgment 
debt  subject  to  the  rights  of  other  attaching  creditors  to  rateable  distri- 
bution. Benson  &  Wallis  J.  J. 

Sesha  Ayyar  v.    The  Tinnevelly  Sugar  Mill  Company  (limited)    30 

Mad.,  533. 

Constructive  possession — Doctrine  of-Scope  of      The  doctrine   of 

constructive  possession  applies  only  in  favour  of  the    rightful    owner  and 

must  not,  as  a  rule,  be  extended  to  the  wrong-door  whose  possession  must 

be  confined  to  land  of  which  he  is  actually  in  possession. 

Mookerjee  ct  Caspersz  J.  J, 

Mirza  Shamsher  v.  Nunshi  Kunj,  12  C.  W.  N.  273. 

Contract  Act  S.  28 — Promise  to  pay  money  to  procure  resignaHoti  of 
ptiblic  office  not  enforcecMe.—- An  undertaking  to  pay  money  to  a  public 
servant,  to  induce  him  to  retire  and  thus  make  way  for  the  appointment 
of  the  promisor,  is  virtually  a  trafficking  with  reference  to  an  office 
and  is  void  under  section  23  of  the  Contract  Act.  S.  Aiyer  J. 

Saminaiha    Aiyar  v.  Muthusami  Pillai  30  Mad.  530. 

8.  69 — Voluntary  paymsnt^Civil  Procedure  Code,  8.  SlOA 

Property  of  third  person  sold  in  execution^His  remedy— Right  to  reco- 
ver money  erroneously  deposited  under  S.  310  A,  When  a  property  be- 
longing to  A  was  sold  in  execution  of  a  decree  against  B  and  A  had  the 
sale  set  aside  by  making  a  deposit  under  S.  310  A  of  the  Civil  Procedare 
Co4e. 
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EtWy  that  A  has  no  right  to  sue  the  decree  holder  for  recovery  of 
the  amount  of  the  deposit  money  paid  to  him.  ' 

A  was  not  bDund  to  apply  under  S,  310  A,  (Jivil  Procedure  Code,  to 
let  aside  the  sale  nor  had  he  the  right  to  do  so.     Woodroffe  &  Cox  J.  J. 

Kuvja  V.  Bhupendra,  12  C.  W.  N.  151. 

Contract  Act  Ss.  198,  211,  21Q-- Principal  and  agent-Notification 
Sttii  jor  adjitsment  of  accounts — The  defendente  as  agents  for  the  plain- 
tiff entered  into  certain  contracts  for  the  sale  of  grain  for  future  delivery. 
The  defendant  discharged  these  contracts  by  means  of  goods  of  their  own 
ud  when  subsequently  the  plaintiff  sent  on  grain  to  the  defendants  to 
meet  these  contracts  the  defendants  sold  the  plaintiff's  grain  at  aprofit. 
The  defendants  did  not  inform  the  plaintiff  cither  that  they  had  fulfilled 
the  contracts  with  their  own  grain  or  that  they  had  resold  the  plaintiff's 
grain  at  a  profit. 

Held  that  the  plaintiff  was  entitled  to  whatever  profit  was  realized 
b;  the  defendants   on  this  latter  transaction. 

Held  also  that  where  on  a  direction  by  the  principal  ^to  his  agents 
to  porchase  grain  for  him,  the  agent  sold  to  him  their  own  grain  at  a 
price  higher  than  the  prevailing  market  rate,  the  principal  was  entitled 
to  repudiate  the  transaction  and  could  not  be  alleged  to  have  ratified 
it  in  the  absence  of  knowledge  that  the  agents  were  selling  their  own 
property  and  were  charging  him  in  excess  of  the  market  rate. 

Richards  &  Oriffin  J.  J, 

Damodardas  v.  Sheoranidas  29  All  730. 

Contribution— Co-Aeir  not  liable  *to  contribute  towards  expenses 
incurred  by  other  heirs  in  litigation  in  respect  of  common  property. — 
A  CO  heir  is  not  liable,  either  under  an  implied  contract  or  on  grounds 
of  equity  to  contribute  towards  the  expenses  of  litigation  bona  fide  car- 
ried on  by  other  heirs  in  respect  of  the  common  property. 

S.  Aiyar  &  MUler  J.  J. 
HaUma  Bee  v.  Tioehan  Bee  30  Mad.,  526. 

Cosliarers — Joint  property — Co  sharer  buildiifig  on  joint  land  wir 
ttottt  ihe  permission  of  the  other  co  sharers — Injunction, — One  of  several 
jomt  owners  of  land  is  not  entitled  to  erect  a  building  upon  the  joint 
property  without  the  consent  of  the  other  joint  owners,  notwithstanding 
diai  the  erection  of  such  building  may  cause  no  direct  loss  to  the  other 
joint  owners.  Shadi  v.  Anup  Singh  (  12  All.,  436  )  and  Najju  Khan 
▼.  Imiiaz^'din  (  18  AIL,  115  )  followed. 

Stanley    C.  J.  cfe  BerhiU    J", 

Laehhani  v.  Oangad^n,  A.  W.  N.,  1908,  19. 
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Court  Fees  Act,  S.  7,  clauoie  1— Mortgage— SaU-'priar  mortgagea 
no  rdief— redemption  fee  payable  on  the  plaint.  Plaintiffs  brought  a  suit 
for  sale  upon  a  mortgage.  It  was  discorered  that  there  were  two  .prior 
mortgages  on  the  property  in  respect  to  which  no  relief  was  claimed  and 
no  Court-fee  paid.  The  Court  below,  however,  decreed  the  suit  rOnd  hold  I 
the  plaintiff  entitled  to  redeem  the  prior  mortgages  without  directing  the 
sale  to  satisfy  those  debts,  Held,  that  the  Court-fee  paid  on  the  plaint 
was  sufficient  having  regard  to  the  relief  claimed. 

Stanley  C.  J.  &  BwrkiU  J. 

Indar  Sen  Singh  v,  RUchi  Singh,  5  A,  L.  J  18. 

Sections  9, 10,  U  and  28-- Court  fee— Plaint— Court  fee 

on  plaint  discovered  during  progress  of  suit  to  be  insujfficisnt — Held  that 
when  it  has  been  discovered  that  through  mistake  or  inadvertence 
a  plaint  has  been  filed  on  an  insufficient  court  fee  stamp,  the  Court  upon 
discovering  the  mistake  can  at  any  time  and  without  any  regard  to  limi- 
tation have  the  proper  court  fee  made  up,  and  when  it  is  so  made  up,  the 
plaint  is  as  valid  as  if  it  had  been  properly  stamped  when  presented.  The 
principle  of  the  decision  in  Bal  karan  Rai  v.  Oobind  Naih  Tewari,  12  AIL, 
139,  so  far  as  applicable  to  plaints,  rejected  {F.  B.) 

Hari  Bam  v.  Akha^  Hussain,  29  All,  749 

Conrt  of  Wards  Act  (  9  of  1879,  Bengal;  ss.  14,   18,  19— Cam^ 

midation  of  rent  in  kind  (bhovds)  in  to  rent  in  m,oney  (noiWi)  Court  of 
Wards,  pcyvoer  of  to  make  such  commutation — Benefit  of-^Estate — Bet^ 
gal  Tenancy  Act  (VIII  of  1884.),  ^ec.  iO— Commutation,  pfirmanent  of 
temporary — how  ascertained — Onus — Substitution  made  by  Cou/rt  of 
Wards,  if  binding  and  upon  whom— The  powers  of  the  Court  of  Wards 
are  co-extentive  with  the  powers  of  the  proprietor  of  the  estate  in  charge 
of  the  Court  subject  to  the  qualification  that  the  exercise  of  such  powers 
is  requisite  for  the  proper  care  and  management  of  the  property  of  which 
the  Court  has  taken  charge. 

MuhammAid  Mamtaz  v.  Farkat  Ali  I.  L.  B  28  All,  394  dislinguishsd. 
Commutation  of  rent  in  kind  into  rent  in  money  is  in  eubstance  no* 
thinjt  beyond  a  variation  of  a  condition  of  the  lease  under  which  the  te- 
nant holds  and  of  the  mode  in  which  the  rent  is  to  be  paid,  and  such  an 
act  by  the  Court  of  Wards,  may  be  done  for  the  benefit  of  the  property 
and  the  advantage  of  the  ward,  and  is  not  ultra  vires.  It  is  binding  botb 
upon  the  disqualified  proprietor,  as  well  as  upon  successor,  as  though  he 
bad  been  that  of  his  predecessor  in  title.  Unless  the  successor  oan  show 
that  the  power  of  the  Court  to  bind  him  was  restricted  in  8>me  parttonlar 
^ay.  Stephen  &  Mookerjes  J.  J. 

KaAi  V.  Maharaja  6  C.  L.  J.  137 
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Ottrtom— ifttAawimorfan  Law —  8uoce8si(m--^I>avi.gM6r8^^Iti^t  t>f 
rq  f^cawiteCion— JJeirs  of  predeceased  aon^— Kashmiris  o/ Sangfa,  JullufidMr 
District, — Held,  that  aocording  to  custom  prevalent  among  Kaehmvrie 
of  £»:>g»,  who  atd  ooa^ii^riculfeurists,  the  heics :  of  a  son  who  had  prede- 
eeasad  his  &^ber  were  Aot  aisolixded  firom  iiiheritaaoe«-^64  P.  12,^906, 
a  a  74  P.  L.  JL,  1&07,  114  P.  JS,  1893,  80  P.  iJ,  1882.  referred  to. 

Laicha¥^  J. 
Sirgj'uddin  v.  MvAa'^ifiiiTd  Farukh,  P.  L,  R.,  1907,  No.  121. 

■  ■..!  ■  mBnMe9ai'0Jt^Widow  CoUciteral  euec^mon  l^y^-^lienaii^n 
by  widow-^Right  of  A0idow  of  eoHaiercd  to  objeot-^QhiMiB  isf  Kivngra 
Bedaratory  suU.^^Held,  that  a  widow  amoog  Qhirihs  [of  the  Kaogra 
Dis^ct  10  ^atitled  UAder  custom  to  succeed  collaterally  to  any  property 
to  which  her  husbaad  if  aKve  would  hfkve  ^ucc^adad, 

(ii)  Trat  a  widow  eatitled  to  succeed  collaterally  is  competent  to 
Ixiag  a  suit  for  a  decIa*'a*iioQ  that  ari  alienation  made  by  the  widow 
of  a  collateral    of  her  late   husband   was    invalid. 

Clarke  &  Lalchand  J.   J. 
lahoH  V.  Radho,   P.  L.  R.,  1907,  No.  108. 


Hindu  Lam^Alienation  by  sonlesa  proprieton^^Onue'^ 
Bsdi  KhoLTis  of  Kahu($l  viUrgCf  pf  jyamdo^ — TahsiL  of  Hoshiarpur  JDw- 
trict.  Held,  that  it  i,%s  90t  ^howu  that  Bedi  Khatris  of  S^eWAl  .village 
of  Casui  a  Tahsil  of  Hoshiarpur  District,  were  bound  by  agricultural  cus* 
torn,  and  t'  at,  therefore,  a  reversioner  of  a  soiiless  proprietor  was  not 
eompetent  to  contest  the  validity  of  an  alienation  made  by  the  proprietor. 

Johnstone  &  Battigan  /,  /. 

ffikal  V,  Bhagwan  V.  L.  B.  1908,  No.  25. 


AliemUien  by  diildleaa   male  propridot^'-^JUqui€9oence   by 

father  of  plaintiff'  A  qhildless  male  proprietor  sold  his  ancestral  property 
hytwo  sides  in  18d74nd  19Q0.  The  plaintifi^  his  nephew,  sued  to  set 
a'ide  the  sale  in  19^  It  appeared  that  the  plaintiff's  father  took  w 
^p9  to  challenge  the  validity  of  the  sale  i^nd  he  did  not  die  till  id>0ut 
a  ytar  aft^r  the  s^oond  sale. 

Hild,  that  the  suit  must  be  dismissed,.for  the  plaiotiff  must  be  heM 
bamd  by  the  aoqui^^cence  qf  his  father.      XlhaM^^ji  &  JSott^jKm  J.  J. 
IfttAommodi  Begam  v.  Faiz  Muhammad  Khan,  9  P.L.R.  1908,  No.  86. 

^  ■■■II.  MuharMnadan  Law — Alienation — Sale  by  aonleaa  proprietor 
•"►Cilatii  Sayads  of  Maeania  village,  Batala  Tahsil  of  Ourdaspur  Die. 
^rid^SesmU^y-^A^iqa  oeremany   of    deceased  son.     Held,   that  Gilani 
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Sayods  of  Masania  village  of  Batala  Tahsil  of  Gurdaspur  District,  were 
governed  by  Custom  restraining  alienation  of  ancestral  land  by  a  pro- 
prietor in  the  absence  of  Valid  necessity. 

Held,  further  that  money  borrowed  by  a  proprietor  for  performing 
aqiqa  ceremony  of  his  deceased  son  must  be  held  to  have  been  done  for 
a  valid  necessity,  Robertson  &  Lalchand  J.  J. 

Shah  Nawaz  &  Azmat  Ali,  9  P.  L.  R.  1908,  No.  & 

— — Suooession — Right  of  adopted  eon  in  his  natural  father's 
estate — Jats  of  Pampat,  Kannal  District — Held,  that  among  Jais  of  Pa- 
nipat  TahsUy  an  adopted  son  is  not  entitled  to  take  a  share  in  the  es* 
tate  of  his  natural  father  in  the  presence  of  a  brother. 

Robertson  &  ChiUy  J.  J. 
Mukh  Ram  v.  Not  Ram  P.  L  R,  1907  No.  101 

Religious  instUfiiion^Binix  Udasi  Faqirs  of  Ludhiana  Dis* 
trict — Held,  that  according  to  custom  prevailing  among  Bindi  Uda&i  Fa- 
qirs  of  Ludhiana  District,  the  son  of  a  deceased  mahant  of  a  religious 
institution,  duly  elected  by  the  brotherhood  as  the  successor  to  the  de- 
ceased, was  competent  to  inherit  the  property  of  the  institution  as 
against  other  chelas  of  the  deceased  manant. 

Reid  C.  J.  ChsMerji  dk  Kensington  J.  J. 
Dasaundhi  Ram  v.  Khazan  Das,  P.  L.  R.  1907  No.  102 

"Succession — Widow — Step-son — Arains    of    Ludhiana    Dis* 


trict — Held,  that  according  to  custom  prevailing  among  Arains  of  Ludhi- 
ana District,  a  widow  is  not  entitled  to  succeed  to  the  property  of  her 
deceased  husband  when  the  latter  has  left  surviving  him  sons  by  ano- 
ther wife.  Rattigan  &  Lalchand  J.  J, 

Plashi  Bakhsh  v.  Ehewni,  P.  L.  R ,  1907  No.  93 

Alienaiion  by  mutation  of  names — Gonstructive-of  mutation 


'  proceeds-- Rebutting  circumstances  of  an  entry  in  the  settlement — Bscords 
that  a  person  is  tenant — Recognition  of  existing  right — Claim  by  rever- 
sioners. K  was  entered  as  sole  owner  and  founder  of  a  village  in  the 
Settlement  Record  of  1872-73.  and  his  nephew  was  described  therein  as 
a  tenant  at  will  of  o  certain  area  of  that  village.  It  also  contained  an 
entry  to  the  effect  that  since  5  years,  M  had  separated  his  cultivation 
from  K 

In  Jamabnndhi  of  1881-89,  M  was  shown  in  possession  of  250 
^aot^s  as  his  Khud  Kasht  and  in  joint  possession  with  his  cousins.  This 
^^a  was  nearly  equal  to  one-sixth  of  the  villi^e.     In  1889>  H.  M  and  C 
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three  sons  of  K  admitted  in  a  mutation  proceeding  that  M  had  one-sixth 
fhare  of  the  estate.  H  had  then  two  adult  sons,  but  none  of  them  object- 
ed. In  1905  two  sons  of  H,  one  of  whom  had  just  attained  majority  and 
the  other  was  bom  6  years  after  1889,  treated  the  mutation  proceeding 
■  an  ahenation  of  one-sixth  share  and  sued  to  get  it  declared  invalid. 

Held^  upon  the  above  facts,  that  M  was  in  reality  an  owner  of  one- 
Bxih  share  long  before  1889  and  the  admission  of  that  year  was  a  mere 
leeognitioQ  of  an  already  existing  right  and  gave  no  cause  of  aotion  to  the 
lerersionerB. 

Held  also,  that  whether  a  mututation  proceeding  embodies  merely  a 
recognition  of  existing  right  or  is  intended  by  the  parties  to  take  effect  as 
an  alienation  by  gift  is  to  be  deduced  from  circumstances  of  each  case. 

Rattigcm  &  Lalchand  J. «/. 

Nur  Muhammad  v.  Sarada^  2  P.  W.  R.  371. 

Right  of  reversioTier  of  an  occupancy  tenant  to  restrain 
alienation  of  occupancy  holding — Initial  onus  on  reveraioner^Shifting 
cfmeh  anue — Relevancy  of  proof  of  custom  to  restrain  aUenation  of  jyro- 
pnetary  rights.  Held,  that  when  a  collateral  of  an  occupancy^tenant  sues 
to  obtain  a  declaration  that  a  certain  alienation  of  the  occupancy  holding 
by  the  said  tenant  shall  not  affect  his  reversionary  rights,  tha  initial  onus 
Ses  on  the  said  collateral  but  when  he  has  proved  : — 

First,  thab  he  is  entitled  to  succeed  to  the  occupancy  holding  on  the 
death  of  the  occupancy  tenant,  and 

Second,  that  had  the  subject  matter  in  question  been  a  proprietory 
rif^t  instead  of  a  right  of  occupancy,  he  could  have  maintained  the  suit; 
fte  onus  is  shifted  and  it  will  be  upon  the  person,  who  asserts  that  no 
itth  custom  obtains  as  to  occupanpy  rights  to  prove  that  contention. 

F.B. 

AUuUah  V.  Alladad,  2  P.  W.  R  351. 

Bekkhan  Agrlooltiirists    Belief  Aot— Ss.  12,  13    and  71— 

Application  of  the  sections  to  a  suit  instituted  before  the  Act  came  iifUq 
force  in  a  particular  District — Retrospective  effect — Taking  an  account 
Wmen  parei^g— Sections  13  and  71  A  of  the  Dekkhan  Agriculturists* 
BeBef  Act  have  no  retrospective  effect.  Section  12  of  the  Act  is  retroe- 
pective  only  so  far  as  it  regulates  procedure.  That  part  of  the  section 
which  relates  to  taking  an  account  between  the  parties  is  not  retrospec- 
**^-  (F.  B.) 

totmahOn  it  Oanesh  31  Bom 
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SitOppM"— P2at^/  cwnni^  q%mli<^  jwtukiidtion^  ofasfuH  in-  ijshieh 
he^$A  sm^^Hdd,  thtA  a  plaintiff  is  efiti^fyped  {torn  pl6«ditig:  tkat  the 
BeVe&ue  Obwt  ia  which  he  filed  his  suit  was  not  competent  to  heat  the 
Buit/  it  being  oniet  for  Ciyil  Conrts,  whefi  thi^  claim  was  decided  by  the 
Revenue' Court  on  merits  and  the  plaintiff  had  proseonted  hie  sait  te  the 
Court  of  fiaal  appeal  insisting  throughout  that  the  suit  was  congnizable  by 
Revenue  Courts.  Robertdon  <&  Chitty  J.  J. 

JomiiaUM  v,  Khair  MuJiawmmd,  P;  L.  K,  190"^,  Nto.  300» 

Evidenoe  Act,  Ss.  82,  Ols.  (1)  and!(3)>  82  (6),  167— Admission' by 
pl4Si^j^V)hm»cbd^MAmbUinh^  in  pr&vimus  po&ition 

— ^Wben  thtft  platotifl^  s^ght  to  estiMish  their  pddigtee  by  proving  infer 
alia  tfaatJA.  and  B  wete  brothers* 

Hdd,  that^  a  statement  to  that  effect  made  by  one  of  the  plaintiffs 
in  a  deposition  given  long,  before  the  controversy  in  suit  arose  was  ad* 
mi^sible  in  evidence.  Maclean  C.  J.  &  Hdmwood  J. 

3adu  Naih  v.  Mah&ndra  12  C.  W.  N,  2GG 

'Evid^tkO^^Relevanxsy  of  revenue  8u/n>ey  map9^Prcbaiive  value  of— 
Revenue  Survey  Maps  are  evidence  of  title  and  posseMion*  They  are 
not  conolusive  and  may  be  shewn  to  be  wrong,  but  in  the  absence  of  evi- 
dence to  the  contrary  tb^y  may  be  properly  aBd  judicially  received  ia 
evidence  as  correct  when  made.  Mooktrjee^  0asj»r8Sf  J.  J, 

MirzaShaimecr  v.  Munshi  Kun^  12  C.  W,  N.  273 

S.44 — Want  of  jurisdiction  should  be  paieni'-Vf  here  a  par- 
ty^ se^ks  te'  avoid  a  judgment  under  seo<  44  of  the  Evidence  Act  upon 
the  ground  that  it  was  delivered  by  a  court  not  competent  t^  deliver 
it  he  must  show  that  such  ineompdtancy  is  patent  upon  the  fabo  of  the 
judgmeat'  or  proee^diftgs  of  su^lf  covttt.  H^  oimnet  be  pfOMiitted  tt'  re^ 
open  any  "findings  of  fact  or  any  reasonable  view  of  the  law  upon  which 
the  Court  delivers  the  jmdgment  that  founded-  its  junsdiotion. 

Wasudev  v.  Oame  3  Nag.  L.  R.  186 

S«.  lltJ  and  116 — Estoppel — Landlord  and  tenant — Tenant 
estopped  from  denying  title  of  landlord, — Section  116  of  the  Evidence 
Act  estops  tenant  from  denying  the  title  of  his  landlord  in  a  suit  for 
rent  by  the  fdrmor  landlord  in  whose  favor  the  tenant  has  executed  a  lease. 

JMtiffOin  J» 
B^gd/rv^  K4mm  Singh,  P.  I*  R*  1907  No.  90. 

Exeontion  of  decree — Attachment— Objection  to  attachment  success- 
;,  but  co^s  not  allov^ed—Qofts  of  cbjedtion  '^■^^^^^'^^^'^^'^  ^^  sepa¥ate 
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mit-^AtUiolutteatr  of  certem  property  in  execution  of  a  -decree  being  mad^ 
objections  were  put  in  by  persons  who  claimed  the  attached  property  as 
their  owiil  These  objections  were  successful,  but,  for  some  reasons  not 
explamed,  the  objectors  were  not  aHowed  costs.  The  objectors  institu- 
UA  mtnit  against  a  decree^holder  to  recoTer  damages  for  unlawful  attach- 
ment and  the  costg  incurred  in  mrking  objections.  Hdi  that  the  costs 
ddmed  could  not  be  recovered  by  means  of  a  separate  suit,  madh  Uom, 
Jktt  V.  Ajudhid  8  AIL  452  and  Kadir  Bum  v;  Salig  Bom  9  All  4r4  followed. 

Aikman  3, 
Salig  Bam  v.    Tikaram  A.  W.  N.  1908,  18 

SzeontiOD,  mortgage  decree — Decree  directing  sale  of  nijjote 
lands  mortgaged — Mortgage^udgtnent  debtor,  if  competent  to  raise  tke 
qu$gU&n  cf  the  saleabUity  of  jctee,  in  exeowHon-^SaleabUity  or  dhertuiae 
cf  mjjols  lands,  onus  of  proof  of--'(Begulaiion  III  of  1812),  ssc.  11-^ 
Soutkal  Pergv/ifvneh^BegulaUoris^SettlefMnt  Court,  divisions  of^Suit, 
vulifdaifUbUity  o/— Where  a  mortgage  decree  distinctly  prorides  for  the 
ale  of  certain  mj-joie  lands  mortgaged  and  directs  that  the  mortgaged 
debt  must  be  realized,  in  the  first  instance,  by  the  sale  of  the  mortgaged 
property,  it  is  not  open  to  the^  mortgagor-judgment  debtor  to  object  to  the 
execution  of  the  decree  on  the  ground  that  jotes  arc  not  saleable. 

The  onus  is  not  on  the  decree  holder,  in  a  case,  even  if  it  were 
open  to  the  judgment-debtor  to  raise  the  question  of  saleabiUty  of  the 
jdits  to  show  that  jotes  are  saleable,  but  on  the  judgment-debtor  to  prove 
tlMft  th^  jo^  are  not  saleable. 

In  the  absence  of  a  decision  of  any  settlement  court  or  of  a  decision 
by  any  Civil  Court  on  the  question  of  the  transfer«bili(^y  of  those  jotes,  a 
suit  for  the  rale  cf  suit  jotes  mortgaged  does  lia  in  the  Civil  Court. 

Ba,mpini  &  Mookerjee  J.  J. 

EttPtOm  V.  NiUmim  7  aL.  J.  101 

Forset-right,  lease  of— Gratit  to  citt  timber  of  a  certain  size,  of 
IMMi  rights,  construction  of^^A  grant  of  the  right  to  felt  timber  of  a 
fiitieiilar  dase  and  specified  ^he  during  a  defi  ved  period  of  time,  though 
etiremely  restricted  in  its  seope  which  prohibited  the  lessee  from  doing 
any  damagfe  to  the  lo/nker  of  mnikal  i.  e.  to  the  forest,  and  imposed  upon 
ttiekflsee  a^ondition  to  notify  to  the  Court  any  occurrence  which  might 
b«pp6nand  though  obviously  a  grant  of  the  most  valuable    of  the    forest 

ii^t*;it  c«  be  rega^d^  as  a  sale  of  timber.     Oopal  v.  Sunkuree  23  W. 

E.  4M  dMbignished. 

4  ^rant  of  ^shery  ri^ht  or  jlgiit  of  ^  p^stui^  or    the  like  •  nif0r     be 
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made  in  dependently  of  an  interest  in  land.    Stephen  (&  MooJcerjee  J.  J. 
Abdullah  v.  Asraf  Ali  7  C.  L  J.  152 

Guardians  and  Wards  Act  section  7  (1)  -Minoi^ty  Act,  sec.  S 
— Minority — Quardian  and  ward — Orant  of  probate  or  letters  of  admi- 
nisbration  to  the  guardian  of  a  minor  does  not  eodend  period  of  minority 
— The  grant  of  probate  or  letters  of  administrators  to  the  estate  of  a  de* 
ceased  person  to  the  de  facto  guardian  of  minor  does  not  ipsofocto  opera- 
te as  declaration  of  guardianship  or  appointment  of  guardian  of  the  minor 
within  the  meaning  of  section  3  of  the  Majority  Act. 

Johnstone  &  lalchand  J.  /. 

Oaneshi  Lai  v.  Suraj  Mai  8  L.  R.  1907  No.  105. 

Sections  7,  41  and  49— Guardian  and  Ward^-Beview  of 

order  dismissing  application  for  appointment  of  guardian — C.  P.  Code 
8.  Q23^Held,  that  the  District  Court  is  precluded  by  Section  48  of  the 
Guardian  and  Wards  Act  for  reviewing  its  order  dismissing  an  application 
for  appointment  of  guardian  of  a  minor  passed  under  Section  7  of  the 
Act,  The  Civil  Procedure  Code  does  not  apply  to  cases  under  the 
Guardians    and  Wards  Act.  Rattigan  &  Lalchand  J.  J. 

Farid  v.  Mitho,  P.  L.  R.,  1907  No.  105 

Sees.  47,  48— /wdian  Majority  Act — Power  of  Chamber 
Judge  to  alter,  vary,  modify  or  set  aside  orders  made  by  his  predecessor 
in  Chamher  under  the  Guardian  and  Wards  Act — Period  of  minority 
on  vaeaiing  of  such  orders  does  not  extend  to  21  years — Section  48  of  the 
Guardian  and  Wards  Act  immediately  following  as  it  does  the  section 
which  provides  for  appeals  is  intended  to  give  fiuality  to  contested  orders 
and  to  enact  that,  where  once  an  order  is  made,  except  as  provided  in 
section  47  and  saving  the  provisions  of  section  622  of  the  Civil  Procedure 
Code,  the  order  shall  be  final  and  shall  not  be  contested  by  a  substantive 
suit  or  by  any  other  form  of  litigation. 

The  Guardian  and  Wards  Act  makes  no  provision  for  setting  aside 
an  order  made  under  the  Act,  but  judging  from  the  analogy  of  English 
practice  there  ean  be  no  doubt  that  in  these  miscellaneous  matters  the 
Judge  sitting  in  Chambers  and  making  orders  on  petitions  and  the  appli- 
cations has  the  power  to  vary,  alter,  modify  or  set  aside  his  own  orders 
when  he  finds  that  the  order  is  one  which  ought  not  to  have  been  made 
and  that  the  order  is  one  that  requires  in  the  interests  of  justice  to  be 
^ealt  wi*h  in  that  way.  Davar  J. 

/fagar  Das  v.  Anandrao  31  Bom,  5^0 
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Guardian  and  Minor — Bond  by  guardian — Liability  of  minor — 
Steessaries — Bond  to  keep  alive  a  debt  due  for  necessaries^  when  binds  mi- 
iwf'«  edate — Limitation — Personal  liability — The  proposition  that  a  guar- 
dian of  a  minor  can  not  bind  his  ward  personally  by  a  simple  contract 
debt,  by  a  covenant  or  by  any  promise  to  pay  money  or  damages,  is  sub- 
ject to  the  modification  that  the  promise  will  not  bind  the  minor  unless 
it  has  been  made  merely  to  keep  alive  a  debt  for  which  the  ward's  pro- 
perty was  liable. 

It  is  established  law  that  a  guardian  can  not  bind  his  ward's  estate 
except  by  a  document  purportir  g  to  bind  it: 

When  a  third  person  enters  into  dealings  with  the  guardian  of  a  mi* 
2)or  and  advances  money  for  necessaries  for  the  minor  or  for  the  benefit  of 
Ut  estate  and  takes  a  bond  for  the  debt  from  the  guardian,  the  responsibi- 
lity rests  on  him  to  take  care  that  the  bond  is  so  drawn  as  to  render  the 
eitste  of  the  minor  in  law  liable  for  the  debt.     Brett  &  Holmwood  J,  J. 

Bhawl  Sahu  v.  Baij  Nath  12  0.  W.  N  256. 

High  Conrt  Bnles,  rnle  64:^—Taxation-'Bill  of  costs^-practice 
—Rule  54  of  the  Bombay  High  Court  does  not  empower  a  Judge  to  make 
an  order  on  an  attorney's  application  for  taxation  of  his  bill  of  costs  for 
Intiness  not  transacted  in  court  unless  such  order  be  by  consent,  and  the 
eourt  has  not  any  inherent  power  on  which  the  jurisdiction  can  be  rested. 

Jenldns  C.  J.  &  Batchdor  J. 
Fra'mji  Cawa^i  Markar  10  Bom.  L.  R.  76. 

Hindll  law — Alienation  by  a  widow — Right  of  reversioners  to  cha* 
Uenge — Whether  crown  can  challenge — The  reversioners  of  the  deceased 
Insband  of  a  Hindu  Widow  are  entitled  to  contest  the  validity  of  an  aliena- 
tion, without  legal  necessity,  by  her  of  the  immoveable  property,  of  every 
description,  lefl  by  her  late  husband  and  it  is  altogether  immaterial  whether 
it  18  his  ancestral  or,  in  any  way,  self  acquired, 

Per  Lctlchand  J.  Her  right  to  alienate  such  property  is  positively 
restricted  even  so  far  that  the  crown  itself^  as  an  ultimate  heir  might 
dallenge  the  alienation  if  effected  without  necessity. 

Ratigan  &  Lalchand  J.  J. 

Kirpa  Ram  v.  MuBsamma^  2  P.  W.  R  452 


Maintenance^  Wife*B  right  of  residence  in  ancestral  family 
hemse  against  the  creditors  right  to  sell  it  to  recover  family  debts — Held, 
that  a  Hindu  widow  or  wife  is  not  entitled  to  claim  residence  in  the  fa- 
miy  dwelling  house  i^ainst  the  creditor's  right  to  proceed  against    it    in 
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Qxeautiioa  of  a  decree  obtained  by  him  to  recover  jvst  family  d#bto. 

Johnstone  &  Mahommed  Shah  Din  J,  J. 
Nihal  Devi  v.  Shib  Dial  9  P.  L.  R.  1908  No.  31 

Widow — Effect  of  compromise  erdered  into   by  a   Hind^  fe- 


male with  a  limited  estate — Held  that  a  compromise  made  by  a  person 
holding  a  Hindu  widow's  or  Hindu  daughter's  estate  in  the  property  of  a 
deceased  husband  or  father  is  not  binding  on  the  reversioners,  even 
though  it  has  been  followed  by  a  decree  of  Court;  the  reversioners  can 
only  be  bound  by  decree  made  after  a  full  contest  in  a  bona  fide  litiga- 
tion. Oobind  Krishna  Narain  v.  Khunni  Lai  (Weekly  Notes,  1907,  p. 
151)  follawed.  Stanley  C.  J.  &  Bwim.  J.  J. 

Mahadsvi  v.  Baldeo  A.  W.  N.  1908,  16-5  A.  L.  J.  43 


• Religious  endowm^xct — Manager  ofTHiutt — Liability  for  debt 

incurred  by  predecessor — The  estate  belonging  to  a  mutt  is  liable  in  the 
hands  of  its  manager  for  debts  incurred  by  his  predecessor  in  office  for 
purposes  necessary  for  the  maintenance  of  the  institution  even  though 
the  debts. were  not  made  an  express  charge  on  tbe  estate  by  the  predece- 
ssor just  as  inuch  as  the  es^te  of  an  infant  is  liable  for  a  co«traet  by  his 
guardian  even  without  any  express  eharge  over  the  estate.  The  proper 
decree  to  be  passed  is  the  ope  limiting  the  liability  of  the  estate  to  the 
income  of  the  muth  property.  Sundarrapa  17  Mad.  806  appromd.  Banr 
valsinghji  20  Bom.  61  explained.         White  C.  J.  &  MiUer  J. 

Devvsikamari  v.  Nur  Mckhaniid  3  M.  li.  T,  97 


1  ■  Widow's  estate — Widow— Qift  in  favour  i^-^J&aUk — ifean- 

ing  o/— Where  the  words  **Malik  in  a  Khud  iktiaar'*  are  used  in  a  deed 
of  gift  in  favour  of  a  Hindu  widow  they  import  an  id^a  of  full  propiioti^ 
rights  and  unless  there  is  some  thing  in  the  context  to  qualify  her  r^bks 
she  takes  an  absolote  interest  in  the  property.  KelXany  Koer  24  W.  B. 
305    Lalit  ^chan   L.  B.  J.  305  approved.  P,  C. 

Swraj  Mani  v.  Ra,bi  Nath  10  Bgm.  L«  B.  525  :*5  A.  L.  J.  07^12  G 
W.  N.  236-7  C.]UJ.  131 

Husband  and  inSfi.-^I'mfii^ati^kmrity  of  wi^  topUdge  ku$kimd*s 
crfiC^  when  rebvtt^  The  presumption  of  implied  authority  on  the  part  ol 
the  wife  to  pledge  her  husband's  credit  for  neceesaries  may  be  rebi^M  by 
proof  of  circumstances  inconsistent  with  the  existence  of  such  authority;  such 
antbarily  can  oot  be  puMUmed  wbsre  the  hosband  exftt^esly  forbade  his 
wife  to  pledge  big  credit  WaiUe  J. 

Mahomed  Sultan  Sahib  v.  Horace  Rcinnsan,  dO  Mad.  548, 
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Immoveable  property— TfA^^er  stanHng  tiraUr  {&  Altboiigh  atan- 
(fiog  timber  is  moveable  property  within  the  meaning  of  S.  3  of  the  Indian 
Begisla^tion  Act,  yet  under  S.  3,  clause  25  and  S.  4  uf  the  General  Clauses 
Aei  of  1897,  standing  timber  is  immoveable  property  with  the  meaning  of 
tte  Qvil  Procedure  Code. 

Growing  trees  may  be  regard  as  p^rt  of  the  soil  and  consequently 
iunoveable  property. 

But  where  under  a  contract  the  grantee  has  no  right  to  the  soili  takes 
00  ioterest  in  the  land  and  obtains  a  right  to  the  trees  with  a  view  to  fell 
&eai  immediately  or  within  a  reasonable  time,  without  aoy  stipulation  for 
the  beneficial  use  of  the  soil  but  with  a  license  to  enter  and  take  the  trees 
tvij,  ttie  transfer  may  be  regarded  as  one  of  moveables. 

Stephen  &  Mookerjee  J.  J, 
AhdulvUah  v.  Aaraf.  7  C.  L.  J.  152. 

Income  Tax  Act,  1886,  S  l^—Comjmlsory  payment  of  inccmie  tax 
bj  one  party  in  respect  of  oiUstandirhg  due  to  another — Suit  to  recover  the 
mme  from  other  patty.    The  income  tax  authorities  assessed    the  plaintiffs 
die  widows    of   one    K    who    died    in    1904  for  the    ta^c    for  the    year 
1905-6,  in  respect  of  certain  outstandings  which  formed  part    of  tho  estate 
of  the  deceased  at  the  time  of  his  death.    The  plaintiffs  alleged  that  the  out- 
rtsnding  had  not  come  to  them  but  bad  been  bequeathed    under    the  will  of 
the  deceased  to  the  present  defendants     Neverthelese  the  income  tax  autho- 
rises persisted  in  their  demand  and  levied  the  tax  from  the  plaintiffa    In  a 
nit  brought  by  the  plaintiffs  against  the  defendants  to  recover    the    amount 
psid  by  them  for  the  latter,  held,  that  the    plaintiffs    were    not   entitled  to 
racover,  the  defendants  were  not  legally  liable  to  pay  the  tax  for  the   CoUeo- 
tfflr  bad  HOt  assessed  them  at  any  a.nount.    Ss.  69  and  70    of  the   Contract 
Act  do  not  apply.  WaUia  &  Miller  J.  J. 

Baghavan  v^  Alamelu,  3  M.  L.  T.  114. 

Insolvent  Act  (Indian  St.  11  and  12  Vic.  C.  40)  S.  b-^Insdvent 
Ddiors  Court  ai  Bombay — Jurisdiction — ''Reside?* — A  person  residing  at 
Shanghai  cannot  apply  for  insolvency  to  the  Bombay  Conrt.  A  person  resi« 
iiag  in  Shanghai  and  carrying  on  business  in  partnership  in  Bombay  can 
Dot  present  his  petition  to  the  Insolvent  Debtor's  Court  at  Bombay  to  have 
the  benefit  of  the  Act.  Russell  J. 

Be  Manet^  Pesionji  Tal^ti,  10  Bom.  L.  B.  31 

(11  A  12  Vic.  C.  21)  Ss,  27,  Z6—JwriadAction  of  the  InsoU 
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vent  Court  outeide  the  Bombay  Preeidency—Peraon  in  possession  of  insd- 
vents  property  can  he  directed  to  hand  it  over  to  the  Official  Assignee. 
The  Courfc  for  the  relief  of  Insolvent  debtors  sitting  in  Bombay  has  juri«- 
diction  to  make  an  order  under  S.  26  of  the  Indian  Insolvent  Act  against 
a  person  residing  outside  the  Bombay  Presidency. 

Jenkins  C.  J.  &  Baichelor  J. 

R  D.Seihna  v.  R.  S.  D.  Chopra,  10  Bom.  L  R.  77. 

Jurisdiction— C(^;^2  C(ywrt  suit  to  set  aside— Oovernment  order  im- 
posing full  assessmerU;.  A  &uit  for  setting  aside  a  Government  order  im- 
posing  full  asiessmenk  on  lands  granted  to  the  plaintiff's  ancestors  for  chari- 
table purposes  of  feeding  Brahmins  is  cognizable  by  Civil  Courts. 

Benson  &  S.  Nair  J,  J 

Venciieswara  v.  Secretary  of  State,  3  M.  L.  T.  104. 

Civil  Procedure  Code,  S.  20. — A  partnership  was  entered  into 
at  Lahore  and  the  firm  was  carrying  on  the  business  at  Hansi  in  the  Pan- 
jab.  Plaintiffs  were  partners  of  the  firm  residing  at  Khurja  in  the  U.  P. 
They  brought  a  suit  for  their  shares  of  the  profits  in  the  Court  at  Aligarh 
on  the  basis  of  an  alleged  special  contract  by  virtue  of  which  their  share  of 
the  profits  had  been  agreed  to  be  remitted  to  Ehurja.  The  alleged  contract 
was  not  proved.  Held,  that  the  Court  below  ought  not  to  have  entertiuned 
the  suit  and  should  have  returned  the  plaint  for  presentation  to  the  prop^c 
Court  Stanley  C.  J. 

Banka  Malv.  Sham  Lal,5A,lM  J.  88.=  1908  A.  W.  N.  P.  46 


Want  of— found  in  appeal — Procedure — Return  of  plainL  li 

a  Court  of  appeal  decides  that  the  original    Court    had    no    jurisdiction  tc 

entertain  the  suit,    the  right  course  to    adopt  is    to  return    the  plaiafc     fa 
presentation  to  the  proper  Court. 

Consent  of  parties  cannot  confer  jurisdiction  upon  a  Court,  where  it  hai 
not  inherent  jurisdiction  over  the  subject  matter  of  the  litigation,  and  ib 
judgment  of  a  Court  which  lacks  this  essential  jurisdiction  is  totally  void  aq 
this  would  not  be  cured  by  waiver  or  acquiescence. 

Where,  however,  the  defect  is  not  apparent  on  the    face  of  the  pro< 
ings,  where  specially  the  question  of  jurisiiction  depends    upon  a  fact,  t1 
existence  of  which  is  alleged  by  one  of    the  parties)    in  the    Court  of  fii 
instance  and  not  controverted  by    the  other,   it  is    not    obligatory   upon 
superior  Court  to  enter  into  the  question,  specially  where,  in  order  to  adja^ 
eate  upon  the  question    satisfactorily,  a  further    investigation  of    the 
would  be  essential 
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It  the  want  of  jurisdiction  appeared  on  the  face  of  the  pleadings  or  the 
adsuanoor  of  the  parties  or  upon  the  evidence,  the  question  could  not  only 
1m  niaed  in  appeal  for  the  first  tine,  but  it  would  be  the  duty  of  the  Court 
to  entertain  it.     Adita  v.  Durga  25  Cal.  146,  referred  to 

When  a  objection  as  to  jurisdiction  is  taken  for    the  first  time  before 

the  Appellate  Court,  and  it  becomes  at  least  one  upon  which    there  is  a  rea* 

SQBable  ground  for  uncertainty,  the  Court  should    proceed    under    sub- sec  2 

of  S.  16  A  of  the  Civil  Procedure  Code  and  refuse  to  allow  the   objection  to 

betaken  at  the  appellate  stage.     Shiba  v.  Oupi  24  Cal.  449ieferred  ta 

Stephen  d  Mookerji  J.  J. 
AbdiUuUah  v.  Asraf  AU,  7  C.  L  J.  152. 

Clairri  for  pre-emption  of  revenue  paying  land  competency 
cf  Court  to  entertain  it  vnth  regard  to  its  value  at  thirty  times  the  Jama 
—Its  incompetency  to  decree  possession  on  payment  of  a  sum  exceeding  its 
pecuniary  jurisdiction — Beturn  of  plaint.  Held,  by  the  Full  Bench,  that 
aftboogh  a  8uit  for  possession  of  revenue  paying  land  on  the  ground  of  pre- 
emption can  be  entertained  by  a  Court  having  jurisdiction  with  regard  to 
the  value  of  the  laud  calcutted  at  thirty  times  the  jama,  but  it  has  no  power 
to  decree  the  claim  on  payment  of  a  sum  in  excess  of  the  limits  of  its  pecu- 
nkry  jurisdiction.  Civil  Appeal  No.  941  of  1905  published  as  No.  16  (Civil) 
of  the  P.  W.  R.  of  1907,  followed.  (  F.  B.) 

Mohamad  Abzul  v.  Nand  Lai,  2  P.  W.  11.  456. 

Valuation  of  declaratory    suit    to  protect  reversionary  right 

t»  the  alienation  of  revenue  paying  land  for  purposes  of  jurisdiction^ 
cmrse  of  appeal  and  revision  Punjab  Courts  act  (  XVIII  of )  1884  <w 
mended  by  act  (  XXV  of)  1899  sections  40  and  70  Rule  1  (b)  of  the  Rules 
made  wader  suits  Valuation  act  (  VII  of )  1887 — Ground  of  revision. 
Held,  by  the  Full  Bench  (  of  three  Judges  )  that  for  the  purpose  of  settling 
peeaniary  jurisdictioo  of  a  Court  and  for  determining  course  of  appeal  under 
»c  40  and  that  of  Revision  under  sec  70  of  the  Punjab  Courts  act  (XVIII 
of  ;  1884  as  amended  by  act  (  XXV  of  )  1899  the  value  of  a  suit  for  obtai- 
«Dg  a  declaratory  decree  to  the  effect  that  an  alienation  of  revenue  paying 
land  would  not  affect  the  reversionary  rights  after  (he  alienor's  death  is  the 
▼alne  of  the  land  calculated  at  thirty  times  the  jama  ("revenue)  and  not  the 
waoont  alleged  to  have  been  paid  as  consideration  for  the  alienation. 

P.  R.  (Civil)  145  of  1892  (  liakha  v.  Jhanda  35  of  1901  (  Khudayar 
«^otol  IKti)  and  Further  appeal  No  G84  of  1901,  {Murad  v.  Qvlam  Fa- 
Haw),  unpublished,  followed  and  approved. 

Hdd,  \q  the  Division  Bench  that  the  appeal   does   not  disclose   any 
pound  for  reviaion.  F.  B, 

/ottcw  V.  Gefcna  2  P  W  R.  466. 
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of  Courts— Musif  8  Court  suM  under  sec.  77  Registration  act. 

Will  disposing  of  property  of  the  value  of  more  than  Rs.  %fiOO — Coari 
Fees  act  sot  II  art  17  (6)  —Per  Curiam:  A  District  Munsif  has  no  juriedic- 
tioD  to  try  a  suit  under  cec  77  of  the  Registration  Act  to  direct  registration 
of  a  will,  where  the  will  in  question  disposes  of  property  of  more  than  B& 
2,600  in  valae.  The  suit  is  not  one  to  which  sec.  7  cl  4  (c)  of  the  Court 
F^es  act  is  applicable,  but  is  one  to  which  art.  17  (6j  of  set.  II  of  the  Court 
Fees  act  applies  L  e.  a  suit  in  which  it  is  not  possible  to  estimate  at  a  money 
value  the  subject  matter  in  dispute,  and  which  is  not  otherwise  provided 
for  by  the  Act 

Rir  Svbrahmaniya  Aiyar  J:  In  the  absence  of  specific  statutory  pro- 
visions, the  jurisdiction  of  Courts  with  reference  to  the  pecuniary  value  of  the 
subject  matter  ought,  having  regard  to  the  general  considerations  under  ly- 
ing the  constitution  of  the  mofuEsil  courts  in  this  country,  to  depend  upon  a 
basis  ascertainable  and  determineable  by  the  Court  itself,  whenever  that  is 
practicable  and  not  upon  the  mere  will  of  the  plaintiff.  F.  B. 

T.  S.  Ramu  v.  T.  8.  Sankara  17  M.  L  J.  873. 


Election  of  CouneiUor,  validity  of  ^Applicant's  right  to  ques- 
tion election — Chief  Judge  of  Small  Cause  Court  has  sole  jurisdiction  to  try 
suits  rdnting  to  election  petitions — Jurisdidizn  of  High  Court-^OivU  Pro* 
cedure  Code  sec  ll-^City  of  Bombay  Municipal  Act  {Bombay  Act  III  of 
1888  X  sec  38.— Under  section  33  the  Chief  Judge  of  the  Small  Cause  Court 
has  jurisdiction  to  determine  the  validity  of  a  contested  election.  The  High 
Court  has  no  jurisdiction  to  entertain  such  a  suit. 

Where  a  special  tribunal,  out  of  the  ordinarj  course,  is  appointed  by  an 
Act  to  determine  questions  as  to  rights  which  are  the  creation  of  that  Act, 
then,  except  so  far  as  otherwise  expressly  provided  or  necessarily  implied, 
that  tribunal's  jurisdiction  to  determine  those  questions  is  exclusive. 

It  is  an  essential  condition  of  those  rights  that  they  should  be  determin-* 
ed  in  the  manner  prescribed  by  the  Act,  to  which  they  o^Te  their  exist  enoa 
In  such  a  case  there  is  no  ouster  of  the  jurisdiction  of  the  ordinary  Courts 
for  they  never  had  any. 

The  jurisdiction  of  the  Courts  can  be  excluded  not  only  by  express  words 
but  also  by  implication,  and  there  certainly  is  enough  in  section  33  of  the 
Municipal  Act  for  this  purpose. 

Semble. — If  the  High  Court  has  jurisdiction  there  might  be  a  eoniiet 
between  the  view  of  the  High  Court  and  the  order  of  the  Chief  Judge  io 
which  the  order  of  the  Chief  Judge  must  by  the  express  terms  ot  the  Act 
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pnyiiL  J6ifihi'M  C.  J.  &  Batty  J. 

BhaiahanJcer  v.  The  Municipal  Corporation  of  Bombay  31  Bom.  604. 

LandAoqnision  Act  (1  of  1894),  sco  9,— )?5  (H)  Juriadiotian-'com' 
pensation  atcari. — Where  no  claim  parsoant  to  a  notice  under  sec  9  of  the 
hnA  Acqaisitiun  Act  was  made  by  a  party  interested  to  make  a  claim. 

Held — That  the  Land  Acquisition  Judge  under  sec.  25,  sub-sea  (2)  had 
no  power  to  make  an  award  for  an  amount  exceeding  th%t  awarded  by  the 
Colleetor,  nnleee  the  claimant  satisfied  Lim  that  he  had  sufficient  reason  for 
fcbaimng  from  making  his  claim  in  due  time. 

The  Judge  should  state  his  reasons  for  allowing  such  a  persons  to  pre* 
ta  his  claim.  Rampini  C.  /.  &  Sharfuddin  J. 

The  Secretary  ofStiteftyr  India  in  Council  v.  Oovind  Ld  12  C.W.N.  263. 


sea  18  (1) — Award-- Appliation  for  reference  to  the 
CivU  Comt^CMectcT*8  order  refusing  j>*dicial  order^High  Court*8  power 
to  reviae.—In  rejecting  an  application  made  under  sec.  18  cl  9  of  the  Land 
Acquisition  act  asking  for  a  reference  to  the  Civil  Court,  the  Collector  acts 
judicially,  and  his  order  is  subjects  :o  revision  by  the  High  Court. 

Henderson  &  Mitra  J.  J. 
The  Administrator  General  of  Bengal  v.  The  Land  Acquisition  Collector 

24-Pergs.  12  C.  W.  N.  241. 
Land  Acquisition  proceedings— STmns/er  of  property  Act  sees.  88, 
90 — Decree  for  sale  --Compensation  money-Application  for  execution  aga* 
iust  compensation  money. — When  the  property  covered  by  the  mortgage 
was  onder  the  land  Acquisition  proceedings  on  verted  into  money,  the  lien 
wHA  was  attached  to  the  property  was  transferred  to  that  which  then  re* 
pre5«nted  the  property,  namely,  the  compensation  standing  to  the  credit  of 
the  mcnrtgagor  in  the  CoUectorate,  and  the  mortgagee  is  entitled  to  take  out 
the  ezeention  of  a  decree  for  sale  of  the  mortgaged  property  ag  linst  the  money 
ftonding  to  the  credit  of  the  mortgagor  in  the  CoUectorate  It  is  not 
aeoeBSBry  for  him  to  obtain  a  further  decree  under  sea  90  of  the  Transfer  of 
Property  Act  Basu  Mai  v.  Tojmmal  16  All  78  dissented  from. 

Brett  A  Mookerjee  J.  J. 
Jaiani  Chawdhurani  v.  Amar  Krishna  6  C.  L.  J.  746. 

Landlord  and  Tenant— jS^ou^A  Canara,  tenant  in^No  presumption 

tkot  tenancy  is  chalgeai  cr  mulgeni — Immemorial  possession  on  v/niform 

^ei^  presumptive  evidence  of  mulgeni. — There  is  no  presumption  in  South 

Canara  that  a  tenancy  is  either  chalgeni  or  mulgeni.  Immemorial  possession 

W  a  uniform  rent  wiU  raise  a  presumption  in  favour  of  mulgeni  tenure  an4 
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the  burdeil  will;  be  on  the  other  party  to  prove  that  the  tenant  was  holding 
OQ  ohalgeni  tenure.  Dairies  &  S.  Nuir  J.  J. 

Kittu  Hegadthi  v.  Channamma  Shettathi  30  Mad.,  528. 
(  This  is  an  old  case  of  1904.  ) 

C.  P.  Tenancy  Ad--  What  coTistituiea  atenavicy>—An  estate  of 
agricultural  tenancy  in  the  Central  Provinces  does  not  originate  by  operation 
of  law  or  spontaneously,  It  can  only  be  created  in  the  first  instance  by  a  con- 
tract between  landlord  and  tenant  It  is  only  after  this  has  been  established 
that  the  C.  P.  Tenancy  Act  fastens  upon  the  contract  and  there  after  regu- 
lates subsequent  enjoyment  development  and  devolution  of  the  tenant  right 
in  a  landlord  employer  G.  as  his  agent  to  carry  on  the  duties  of  Mokudam 
in  it  his  village  and  in  remu  ler  ttion  for  those  services  and  for  no  other  pur- 
pose allowed  G  to  appropriate  f <  r  his  own  use  the  usufruct  of  a  specified  Sir 
field  which  was  a  parD  of  Ws  home  farm,  Held  this  arrangement  did  not 
constitute  G,  a  tenant  of  such  field. 

Wasudeo  u.  Oanu  3  Nag.  L.  R.  186 

Letters  Patent-Clauses  10,  39  -High  Comt— Disciplinary  juris 
diction— Older  suspeming  a  pleader  from  practice — Leave  to  appeal— 
Privy  Council. — No  appeal  lies  by  right  of  grant  against  an  ord0r  of  the 
High  Court  under  cL  10  of  the  Letters  Patent  as  it  is  not  in  the  nature  of 
a  final  judgment,  decree  or  order  under  cl  39;  and,  therefore,  the  High  Court 
has  no  power  to  grant  leave  to  appeal.  The  aggrieved  party  must  proceed  by 
way  of  petition  of  His  Majesty  the  king  for  leave  to  appeal. 

Knight  &  Macleod  J.  J. 

Oanesh  v.  Qovt  Plealer  10  Bom.  L.  R.  21. 


Sa  19,  20. — Acknowledgment — Pa/rt  payment— Crediting  of 
interest.  In  order  that  an  acknowledgment  of  a  debt  should  be  effectual  to 
save  limitation  under  S.  19  of  the  Limitation  Act  it  must  be  signed  by  the 
person  to  be  bound  thereby. 

Similarly  a  part  payment  of  the  principal  of  a  debt  must  appear  in  the 
handwriting  of  tho  person  making  the  part  payment  and  not  in  that  of  any 
other  person,  however  authorized. 

Held  also  that  the  mere  crediting  of  interest  in  a  banker's  books  cannot 
be  regarded;  for  the  purpcfse  of  saving  limitation,  as  equivalent  to  a  payment 
of  interest  Kncx  0.  J.  &  Dillon  J. 

Dharam  Das  v.  Qang(i  Devi,  29  All  773. 

Xfimitation  Act,  art.  11 — Suit  to  set  aside  order  dismissing  (i^ti  appLi- 


Digitized  by 


Googk 


Pmi  1  UiviK  The  Lawyer.  US 

eUion  und^r  S.  ^78,  0.  P.  Code  for  default.  An  order  dismissing  an  appli- 
cation under  S.  278  of  the  C.  i\  Coi  ^  for  dofaul*  is  an  order  piissed  with- 
out investigation  a  i<i  art  11  of  the  Limitation  A.ct  does  not  apply  to  a  suit 
k)  set  aside  such  an  order.  White  0,  /.  &  Miller  J. 

Saraba  Subarao  v.  Thimayx,  3  M.  L.  T.  106. 


Art  12  (a)— Scope  of.    Article  12  (a)  of    Schedule    II  of  tlie 

Limitation  Act  is  not  confined  only  to  suits  which  seek  no  relief  other  than 
adeclaration  that  the  sale  oug  it  to  be  set  aside,  but  applies  also  to  suits 
whore  other  relief  is  sought  wh.ch  cau  only  be  granted  on  an  annulment  of 
the  sale.  'Rampini  &  Sharfuddin  J.  Jl 

Bam  V.  Rameswar,  6  C.  L.  J.  719. 


Arts.  69  and  60— Sui<  fo  recover  money  deposited  on  ctir- 
mt  account — Lofin — Deposit  Held,  that  a  suit  to  recover  money  deposited 
with  a  banker  on  a  current  account  is  governed  as  to  limitation  by  article 
59,  and  not  by  article  60,  of  the  second  schedule  to  the  Limitation  Act. 
Pwroy  Lhl  v.  Elizaheth  Btolceley,  F.  A.  No.  96  of  1882,  decided  on  the 
4th  April  1885,  followed.  Knox  C.  J.  &  Dillon  J.  ' 

Dharamdas  v.  Oanga  Dehi,  29  All.  773. 


art.  76 — Bond'-InstalmentS'-^Power  to  sue  for  whdU  amount 

on  default  of  payment  A  bond  payable  by  instalments  contained  a  provi- 
BOQ  tiiat  in  default  of  the  payment  of  any  one  instalment  it  would  be  in 
the  power  of  the  creditor  to  sue  for  the  whole  amount  due  under  the 
bond  without  waiting  for  the  period  provided  for  the  payment  of  other 
instalments.  Hdl  that  the  provision  did  not  mean  that  the  creditor  should 
be  compelled  to  sue  for  the  whole  on  default  of  payment  of  one  instalment, 
ix)r  did  limitation  in  respect  of  the  whole  debt  commence  to  run  from  the 
i^tt  of  the  first  default.  Jadah  Chandra  Bak^  v,  Bhairab  Chandra,  31 
0aL297,  and  Hari  Perahad  v.  Nasib  Singh,  21  Ca!   542  dissented  from. 

Knox  &  AihnanJ.  3. 

Ajndhia  v.  KunjaZ,  A.  W.  N.,  1908,  36. 

art.  118 — Limitation-^  Adoption — Suit  for  possession  of 
vsmovahle  property  in  whic/i  defendant  sets  up  adoption  as  defence  in 
rapport  of  right  to  hold  property.  When  a  suit  for  possession  of  immovable 
{Koperty  is  filed  and  the  defendant  sets  up  right  to  hold  the  property  by 
leiaoQ  of  his  being  the  adopted  son  of  the  de3ea^ed  owner  of  the  property. 

Held,  that  article  1  IS  of  the  Sdcond  Schedule    of    the    Limitation  Act 
HifiEes  to  the  case  and  the  period  of  limitation  begins  to  run  from  the  date 
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the  alleged  adoption  beoame  known  to  the  plaintiff. 

Sir  WUUam  Clarke  C.  /. 
Mar  V.  Partap.  9  1\  L.  R.  No.  38. 

arts  164, 169— fl^cops  of.    An  application  to   the  Appellate 

Court  by  a  defendant^  who  was  not  duly  served  with  summons  in  the  lower 
Court  and  who,  has  not  appealel  to  set  aside  the  original  decree  under 
S.  108  of  the  Code  of  Civil  Procedure  is,  for  purposes  of  limitation,  governed 
by  artiele  164  and  not  article  169  of  schedule  II  of  the  Limitation  Act 

Benson  &  WalliB  J.  J. 

Sankara  Bhatta  v.  Svhraya  Bhatta,  30  Mad.  535. 


arts.  173Ai  179— Application  in  acoordance  wilh  Law — 
Whert  a  eotirt  paaaea  a  decree  for  sale  of  property  and  the  place  where 
eutik  proporty  ia  situate,  is  transferred  to  the  jtiriediction  of  another  Court 
former  court  may  still  execute  decree — Application  made  to  such  court  to 
transfer  decree  to  the  latter  will  save  limitation  bar — Represeniative  ofjudg- 
ment-debtor  is  judgment  debtor  within  the  meaning  of  S.  S158  and  m^ust 
certify  adjustment  within  time  fixed  by  art  173  A  ofsched.  IF  of  the  Lirai- 
taiion  Act.  The  Court  at  C  pa^'sed  a  decree  for  the  sale  of  certain  immove- 
able property.  Subsequently  the  territory  where  such  property  was  situate 
was  transferred  to  the  jurisdiction  of  Court  D.  The  decree-holder  applied  to 
the  Court  at  C,  to  transfer  hii  decree  for  execution  to  the  Cou'*t  at  D.  The 
decree  was  transferred,  and  in  execution  the  purch'is9r  of  tihe  equity  of  re- 
demption from  the  judgmenb  debtor  who  was  made  a  p^rty  to  the  execution 
proceedings  pleaded  that  the  application  for  execution  was  barred  by  limi- 
tation, and  he  also  set  up  an  adjustment  between  the  judgmeat-debtor  and 
the  decree-holder  made  more  than  90  d^ys  previously  which  was  not  certified 
to  the  Court.  The  (luestions  arose  whether  the  application  to  the  Court  at 
C  for  transfer  was  an  'appliQation  in  accordance  with  Law'  within  article 
179  of  schedule  II  to  the  Limitation  Act,  and  whether  the  purchaser  from 
the  judgment-debtor  could  plead  the  uncertified  adjustment. 

Hddt  that  the  Court  at  C  did  not,  within  the  meaning  of  section  649 
of  the  Code  of  Civil  Procedure,  cease  to  exist  or  to  have  jurisdiction  to  exe- 
cute tbd  decree  on  the  transfer  of  property  from  its  jurisdiction,  as  such 
transfer  did  not  take  away  the  jurisdiction  which  he  had  to  execute  its  own 
decree  under  section  223  of  the  Code  of  Civil  Procedure,  and  the  Court  at 
p  consequently  acquired  no  jurisdiction  to  execute  the  decree  under  section 
049,  which  c  >uld  only  arise,  if  the  Court  at  C  either  ceased  to  exist  or  to 
ugve  jurisdiction  to  execute  the  decree.  The  Court  at  C  was,  therefore,  the 
A^^ort  to  whieh  the  decree  holder  was  bound  to  apply  under   section  223    of 
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ivte  aviitto  n»of  8ebed«l»U  ai  tke  LwAatiM  lot). 

Pmmkmmg^  v.  Vythmha^  80  Hid.  8S7 

■■  ■  '  Art  fW,  (il.  ^— )8tei^<if»ata  &f  ex^(f&;l^oi^ 
onfer  a&0o2ttt0— D6/ectit;«  am?  ttnv^i/wd  applioation*-^T.  f.  A<st  we.  59* 
—An  application  for  an  onkr  absolute  ({&<5cig&  dbfiMStWe  &i  psrthmlia(rB  and 
vmified  and  eon^oanily  nrtmlMif  to  tiie>app]ix»nt  m  ttot  being  itt^  ac- 
imtk  themlei^  may  yet  ber  ahstei^  ioaM  of  esEeetHkm*  whtth  ^e^ 
such  a»  not  to  pM^«diee  ttto  joKlgnienVfiebfor  o»  to-  nudtiiKl  the 
QmL    Maliko^rimmA^  v.  LiA%gvfM^Ul.lA  TL  2&  li^  3H  espMoed 

2ZaNMgfa4»  V.  EdJri  17  M,  L.  JH  596. 

■■  ■■  ■■■■■■fet  I79t--^Sb»tn»Moii^(99f  (itord0^^j9ii(«^^  ^  tfMMvMdffiM 

of  mM^  immmAIS^  l^pevQ^;  which^  bod  bieiea  attocfi^'  wa^s'ortfeiredl  Otk' 
ftr  SMfe  laumvy  td(M^  t&#  Atsber  f^ynrted^  tAatf  fie  B«d*  beRM  mirtle^to  bt^ 
r^Mnrno^bid(fispB.  Tffotfce  of  tim  fMtFWM  gtvM^  to*  eB» 
and* ber  wajR" allov««d tlkne*  tilt  tike mb Febfti^ry^ibptff  in'  fiw 
far  a  firwteflde.  6b  «btf«rd(M^^  flb  etope  Haviiig  beets  ttftfteii'  by*  iSbe^  dfecYW^ 
loiter  «b#  6096  was  otdef^-  to*  be' s^mefe  otf '<  fbr^tb^pfeeemt "  Ob^tfie-^iib^ 
Moot  ^e  deeiee  bold^  agttki*  applied,  agt^fng  fli«^  (ffte^  pmpeirty; 
nw  sliUt  nndbr  attMhienea^,  might  be  soldi  ReM  tttstf  taSid'  was  nolf 
i^>p^»lion  in  exeeutioft,  bufir  mMrelJ^  an'  applieailjioir  to  i^viv^r  tEe* 
proMMNug^  Mti  WW  not  bairred^  by  limlt^tiba         A0Mm;3^. 

J«ny»trifitft  v:  ITrmtBiU  A.  W.  IT.  1908  Sd: 

Ajrt;.  179 —  5^«p  w  aici  o/  execviian — Applicaiion   to  &ri9ij| 
on  reaofrd  r&pre»eniaiiva  of  d^eftsBdi  judgment  debtor  is  a  stefi  i^  Md  of 
tsBBeuHon^^tvU  Vrocedwre  Code,  Sa.  23&s  SiS^AppUooOion  under    section 
368  not  prohUnted  by  S:  232— Under  tbe  proviso^  to  section  232  o6  tbe^Code 
of  CSvil  Proeednre,.tbe  transferee  of  a  decree  cannot  obtain^  execution^  w^ 
ftoat  notice  to  tbe  judgment-debtor^  and  wbere  the  jjudgmentdebtor  is  dead 
ae  Biien  notice  can  be  sent  until  bis  representotives   are  bnMij^  on  veeori- 
tfiflre  is  nothing  in  section  232  to  prohibit  the  transferee   from   apjdj^g: 
^mder  seetioa  368  to  bripg  tbe  representotive  on  record  and  such  an  appli- 
crikm  most   be  regatdedas  a  step  in  aid  of  execution  within  the  meaning^ 
of  ar&le  179  of  the  Limitation  Act.  Beneon  &  WaUia  A  JP. 

MahaUnga  Meopanar  v.  KuppafutcJiariair  30  Ead.,  54!U 
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am  (try  land — Irrigation  not 'provided  ly  Zemindar^- Liability  of  tenarU 
to  pay—cu8fmri  plea  of. — Rent  charge  for  second  crop  On  dry  land  when  ir- 
rigation is  not  provided  for  by  the  landlord  is  clearly  an  enhancement  of  the 
rent.  If  theprcpriety  of  the  charge  is  founded  on  the  basis  of  custom,  ib 
lies  ©n  the  landlord  to  establish  its  propriety  and  prove  the  custom.  (Fitcher 
21  Mad.  136  followed  ). 

Human  Redi  v  Nagasv/ram  3  M.  L  Tr  101. 

— — Ss   4,  11— Resjudicata—Con^rac^    to  pay   tax  on    improve^ 

ments  legal — Previous  decision  in  summary  suit    binding  in  subsequefik 
Huits — Poramboke,  water  in —  Water  in  poramboke  lands  r^ot  Sircar  water 
— Appeal^  powers  of  Court  in — Appellate   Court  may  by    consent  order 
trial  on  issibes  not  raiserl  in  appeal. — Water  in  poramboke  lands  belonging 
to  mirasidars  cannot  be  said  to  be    Sircar    water    and  taxed  as    such.    The 
effect  of  an  appeal  is  to  reopen  the  decree  of  the  lower  Court  and  it  is  com- 
petent   to  the  AppelUte    Court  on  the  agreement  of  parties  to  remand  the 
case  for  trial  on  issues  not  raised  in  the  memorandum  of  appeal    The  deci- 
sion of  a  Revenue  Cturt  as  to  the  propriety  •  of  a  particular  condition  in  a 
patta,  when  such  decision  does  not    proceed  on  any    considerations   peculiar 
to  the  particular  f asli,  is  res  judicata    between  the    parties  in   subsequent 
suits  in  the   same    Courts.    Section  11  of  the  Madras    Rent  Recovery  Act 
contemplates  rents  being  fixed   by  contract  and  it  is  only  in    the  absence  of 
contracts  express  or  implied  that  resort  is  to  be  had    to    the  methods   of 
fixing,  rent  specified  in  clauses  2  and  3   of  th^  section.    There  is   nothing  in 
clause  4  to  make  contract  illegal   which  would   have    the  effect    of  giviag 
the   landlord   a  share  in  ihe  benefit  of  the  tenants  improvements.    A  custom 
to  this  effect  may  be  opposed  to  the  proviso  to  clause  4,  but  a  contract  is 
expressly  authorised   by  the  section  and   is  not  opposed  to  anything  in  the 
proviso.  Benson  &  Wallis  J.  J. 

Ntttcsa  Oramani  v.  Venkatarama  Reddi  30  Mad ,  510. 

Section  11  {l)Setel  cultivation — Special  rate  of   rent   by 

custom— Where  a  landlord  claimed  a  special  rate  of  rent  from  the  teoants 
for  betel  cultivation  and  it  was  found  on  the  evidence  that  such  a  rate  was 
compulsory  and  tsat  when  many  rents  were  fixed  on  the  land  in  subs^tita- 
tion  of  the  old  Waramor  sharing  system  it  was  settled  that  a  special  rate 
should  be  payable  for  betel  cultivation. 

Heldf    that  the  custom  was  valid  and  enforceable  and  the  landlord    was 
entitled  to  recover.  Wallis  &  Milter  J.  J. 

Suffii  Pillai  V.  Ns^asanu  3  M.  L  T   163 

Mahomedan  Law— FaKiity  of   gift—Marzal  maut— Right  ted  to 
u^. applied  ^JPracice  when  concur  j.ent  findvngs  offsets  are  under  ciynsidera* 
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feji— Where  the  question  was  a  certAia  deed  of  gift  mad«  by  a  deneased  Ma* 
koiBcdan  donor  in  favour  of  his  sou  was  invalid  by  reason  of  the  Mahomedan 
iiwol  marzcil  movi  relating  to  gifts  made  in  death  illness  and  the  courts 
m  India  concurred  in  findinor  in  favour  of  donee  and  apj  lied  the  test  which 
WW  treated  as  decisive  on  this  point.  "  Was  the  deed  of  gift  executed  by 
the  donor  under  apprehension  of  death/';  their  Lordships  held  that  the  test 
which  appeared  to  /be  the  right  question  was  essentially  /one  of  fact  and 
Dphdd  the  concurrent  finding  of  the  lower  courts  in  favour  of  the  donee. 

Where  the  question  was  essentially  one  of  fact,  and  of  the  weight  and 
credibility  of  evidence  upon  which  a  court  of  review  can  never  be  in  quite .  as 
good  a  position  to  form  an  opinion  as  the  Court  of  first  instance,  it  would 
probably  be  enough  to  prevent  their  Lordships  from  intorferin;^  if  it  should 
appear  that  there  was  evidencs  such  as  might  justify  eitheir  view  without 
any  clear  preponderance  of  probability.  P.  C, 

Fatima  BiH  v.  Shaikh  Ahmed  10  Bom.  L.  R.  50 -=12  C.  W,  N.    24i« 

7  C.  L.  J.  122 


--Wahabk,  right  of,  to  worship  at  sunni  mosques — Uestrictions 

to  its  exercise — special  dedication  of  mosque  for  use  of  a  paHicular  sect—^ 
YalidUy. — Quere, — Whether  according  to  the  Mahometan  Ecclesiastical  law, 
amoequecan  be  specially  dedicated  for  the  use  exclusively  of  the  Hanafi 
aecfcofsunni — Mahomedans  Persons  belonging  to  the  amii-bil-hadi  (or  Wa- 
habi )  sect  of  Mahomedans  are  entitled  to  worship  at  mosques  chiefly  used 
by  the  Hanafi  sect  and  use  the  long  loved  amin  and  raise  the  hands  above  the 
bee  during  worship  Ator-lTllah  v.  Azimr'UUah  12  All.  494  and  Fazekarim 
v.Moula  Baksh  18  Cal  448  relied  on. 

In  making  a  declaratory  decree  that  the  Plaintiffs  were  entitled  to  wor- 
Aip  in  accordance  with  the  Wahabi  rituak,  tho  Courb  imposed  the  condition 
that  in  exercising  this  right  the  Plaintiff's  should  not  interrupt  or  disturb  the 
WOTship  of  others.  Brett  &  Ghitty  3.  J. 

MovLvie  v.  Kurban  12  C.  W.  N.  289. 

Qift — Oift  by  registered  instru'^nent  no    valid  if  unaccompa* 

^iM  hy  delivery  of  possession. — The  Muhammadan  Law  is  applicable  to  gifts 
tcfcween  Mahammadans,  even  when  effected  by  registered  instrument,  and 
wA  a  gift  will  be  invalid  uoloss  the  reqairements  of  Muhammaaan  Law  as 
to  possession,  are  complied  with.  Ghaudhri  Mehdi  Hasan  v.  Mvhammad 
fltwwn,  L.  R,  Sa  lA.  68  at  p.  75,  followed.  Alogulshav.  Mahamad  Sahib, 
11  Bom.  517  referred  to.  .  AlaM  Koya  v.  Mussa  Koya,  24  Mad,  513,  not 
^<»Bowei  WaUis  tfe  MiUer  J.  J. 

TohazuUah  Sahib  v.  Boyapati  Nagayya  30  Mad.,  519. 
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pfran  ord^  doee  not  ^ctend  tQ  SJ  year8^^Qv4Jurijliam  4md  Vo^^a  A^  ms^* 
47^  48^-11  w  ordur  is  imde  atidor  the  Ouardiaag  »od  WiuRd*  Afit  mid  miA 
prdir  is  aahea^tiQxiHjr  aejb  aaido  th^  pmod  Af  wQoritjr  is  not  ^tfffihnntod  ip 
^1  jMfU  jaoder  MotipQ  3  of  jbbe  liidian  U^oritsr  A^  PatNtf"  J. 

NBgcurdos  v  ^wmiftaQ  31  Aom.  :$aO 

i2agfti/a«kin  ^o.  ZX//  of  17$S,B4tnii»tion  Mo.  Vllicf  m».  Httiim  9^ 
7b6r0  is  no  leg^l  ol^ection  to  the  holdiiy;  bj  aoy  •persoo  of  »  ''  hit "  or 
market  whaneyer  and  wherev#r  be  may  plesse,  provided  that  b»  does  so  on 
his  own  land  and  in  such  a  way  aa  not  to  be  a  nxiisanoe  to  naighbooring 
landlords  who  have  equal  right  with  him.  Knox  J.  i£  Dillon  Jm 

SukkcUo  Pnmd  v  Nihal  Oliand—29  All  740 

MHXi^gB—Premmption  of  its  ^mgtmhee  ttrmn^  fnom  cohMtation 
Wlkhcilnt  0^  i^pirfiwOofK^iow  pimedtntito  itsajpplioatUm^Pmuiioe^ 
Point  mot  ^ulmtlit^  to  eiiher  Cowrta  in  India  raised  before  the  Privy  Couti- 
ci^.^— Before  applying  the  general  presumpUon  of  marriage  j^oaing  from  Coha- 
totation  with  babit  and  repute,  ife  is  necessary  to  ma^e  rare  Uiat  there  are 
the  opnditions  nepessary  for  its  existence,  viz,  1st  there  most  be  some  body 
of  nelghbonrs,  many  or  few,  or  some  sort  of  pablic,  large  or  smal^  before  re* 
pute  can  arise;  and  2nd,  the  habit  and  repute,  which  alone  is  effective,  is  habit 
and  repute  of  that  particular  status  which,  in  the  country  in  questioii,  is 
lawful  marriage 

Their  li^ndsh^p  of  the  Judidal  Committee  were  unable  o  entertaiP  ^ 
point  urged  by  the  appeUants  the  same  haD;ing  beep  spbmittedin  the.ooiidu(4 
of  the  ease  to  neither  Court  bciIow.  P.  C 

Ma  Wem  Di  v.  MaJcin  10  Bom  fj.  R.  41slt  C.  W.  N.  of  220. 

Hatter  and  Servant — Ayrsemsn^  with  Native  of  India  to  depart  out 
nf  India  ^  sea  to  work  as  an  artisan — Agreement  made  without  the  per- 
mission  oj^lhe  Prciector  of  Emigrants — Liability  of  mofter  for  a  criminal 
acts  dons  by  servant  on  the  mastev's  lehalf-^Mastsr  liable  for  agreements 
entered  into  on  his  behoKf  by  hisse^rvant  in  vioiatwn  qfs$aion  lll^^Indian 
SmigraUon  M  (XXJ  of  188S),mmdedby  Aet  X  cf  190^),  mis  «,  107, 
Ul— Wbara  penal  statpta  has  bam  inUringad  hy  servants  and  eriminal  pre* 
oaediqgB^m  takm  iMpMost  the  master,  although  it  lies  npoo  the  proaacntor 
«04Wtaldiab  the^maa^s  liabUHy,  yttittie  qpestbn  whether  be  is  liiAle  4was 
MMWdly  qpoa  wbat  is  ^  tcpe«»i(ructi(>p  to  be  placed  upon  the  alatata 
^ni*  ilatatf  eboaU  be  aonstamed,  not  meialy  with  reference  to  its  Ungaai^ 
but  akV)  tts  antgaot  matter  and  object.  Chandavarhar  Jk  Heaton.f.  J. 

Sm^pfTor  v^  fimmfi  SI  Bqpp*  ^Ih 
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Kinor— PrtncipoZ  and   Agent— Aocoinmih    Admtnm  mmdt  &y 
^JBraj/U  c/  m&fipr— ^^[^icatiot^  (^   acitKinc«e  — Qe  «ho  miks  aquiJ^  mart 

WhM  a  moot  on  MtoadM^  maJQiHty  ooom  49  Go«ct  to  teveiaiuMiiMM* 
IriwMteivaiii  lMM»lf  Md  his  i^dtit,  «iid  ifc  is  {Mnd  <m  taikii^  thai  M^ 
coQottlut  the  agent  has  made  ioeitein  acLTanoee  *o  the  gnanKM,  «ha4iB|y 
peaoo  to  fliMMii  he»€Q»ld  sialgi  thwi  «3  rapveeenttt^  the  mtoar  i^id.theee 
ka?e  been  applied  for  the  mine's  benefit,  the  agent  ooght  to  be  alipvei 
AoMadTaiiois  in  taking  the  account.  Madean  C.  J.  <£  Sdmlwood  J* 

Swrendra  Nalh  v.  LtvZ  Chandra  7  0.  L.  J.  87. 

AatiM  A€t,  88.  8, 9,  IZ— Agreement  between  parties  lM(  M  'y{#<iiA;^ 
)Uhr«  to  ItAe  Ae  m«&  eu^  AotA2c2  be  di9mideed—IHM'i(Mff*sfa/ihM^  4^4cdoe 
Ae  ^mA^^Practioe—Wbrnre  the  patties  to  a  suit  agreed  that  ii»  pWatiiff 
diaddteke  anoatii  and  on  his  lailore  todoao  the  enit  should  be  dismiflsed  aacid 
the  piftmtiff  refused  to  take  the  oath.  H€id,  that  4he  agre&ment  oould  not 
bs  re^uded  as^m  adjustoieat  of  the  suit  and  was  not  enforceable  and  the 
jnper  eouse  for  tiie  coqrt  ^tms  io  prpeeed  ^ith  tbi  wit. 

tsrJERer  J.  It  is  doobtfol  whether  section  12  of  J»be  Qfktbs  i«t  is 
litandedto  i^iply  tp  n  mse  ia  which  the  i^artiioiliem  uremd  ^  em  «9M0* 
SMOt  that  one  of  the«i  sbidl  take  <ai  oatit 

Per  White  (X  3.  A  party  who  offws  to  tftbe  an  oatti  mder  see.  8 
ar  agveea  to  take-in  oath  in  xesponse  to  the  offer  of  the  other  party  to  be 
boond  tiiere  by  under  s.  9  ewnot  Ji»eoDi9peUadiO(do  00-  U  h^  xetesa  tiie 
Gbmrt  tfionld  jF%Mird  the  i^ure  of  the  Q^  ^foial  and 

msons  therefore.  White  Q.  J.  4^  UitferJ. 

MajoMV.  IM(t«AM[(r«  IL  h.  T.  06 

Ostfb  Vstetes  Act— BirtieamiruiaK  righte—Bighle  ff  peraone   M- 

JiMg  under  propriaary  rights  in  viUagee  under  taluqdare   b^ore  anneoMk 

lianf^0udh — Vdicy  of  Qevemment  under  Record  of^hts  CHrcyXar  Na 

g  cf—fferiiMe  and  Transferable  righta.— The  defendants  either  hj  th^co- 

idvea  or  thdr  predecessors  in  title,  had  from  before  the  annexation  pf  Oadh 

held  under-proprietary   rights  (known  as  birt  or  birt  zamindari  ri|;hts)  in 

iriDageB  in  the  taluqa  of  which  the  plaintiff  was  the  taluqdar.  In  the  Eecord 

cf  tBgbts  Cireular,  No.  2  of  1861,  the  policy  of  the  Qovernment  wasdeelv 

nd  *  ihat  the  birtias  who  were  found  in  direct  engagement  with  the  State 

Ctaanssi^tioD,  or  who  have  uninterruptedly  held  whole  villages  on  the  terms 

ol  thidr  pattahs  under  the  taluqdars  must  be  maintained  in  the  full  enjoy* 
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Wiiqdair  to  recover  the  vilhges. 

^EU/di  on  ■  the  evidence  and  under  the  circumatanoes  of  the  case,  that  the 
defendan^^  had  shown  thems^elves  to  come  within  the  benefit  of  the  policy 
declared  in-  the  above  circular,  and  ha^l  therefore  acquired,  upon  the 
axHiexaioQ  of  Oudh  by  the  British  Qovernraent,  heritable  and  transferable 
lO^bts*  88.  against  the   plaintiff  in  the  villages  in  suit  P.  C«       ' 

^  •  •  Muhammad  Mumtdz  Ali  Khan  v.  Murad  Ba1ch8h,29  All  708. 

/  Partition  Act  (IV  of  1893^  sec.  2— Decree  far  partition^Pawer 
or  Court  to  order  sale  inntQad  of  division — Section  2  of  the  Partition  Act, 
which  gives  the  court  power  to  or  ler  sale  instead  of  division  in  partition 
suits,,  a  plies  equally  where  the  court  has  to  pass  a  decree  in  suit  for  parti* 
tton,  ai  also  when  the  Cmrt  has  already  passe J  a  decree  directing  partition 
il[l^ a  particular  mpie,  and  the.  mode  becomes  impracticable,  or  inexpedieiit 
Ifadit  Pachay.Abdil  Hahim  (1901)  I  L.  R.  24  Mad.  609  and  Hiramav. 
Rfuha  Char  in  (18  9;  5  C.  W.  N.  12^  fol  owed. 
^  Chandavarhar  Jk  Heaton  J.  J, 

B  *i  Hirakore  v.Trikamdaa  10  Bom.  L.  R   23 

^— — S.  4 — 8gov6  of— It. is  only  where  the  suit  is  for  partition,  that  a 
nveniber  of  tho  joint  family  may  buy  out  the  plaintiff,  under  see.  4  of    the 
Partition  Act    He  is  not  entitled  to  do  so  when  the  suit    has  been  decreed 
and  the  decree  for  possession  is  being  executed 
>  MacleanC.  J.  &  Oddt  J. 

f       Kali  Kumar  v.  BrahriMbnand  7  C.  L  J.  98 

Partltioil  suit — Prdiminary  decree— Vartiiion  of  part  by  mietctke  or 
ecnsent  of  co-owners^  effect  of-Posseaaion  joint,  suit  for-Fosieasion  by  one  co- 
owner,  when  adverae-'Onue  of  proof --Nature  of  poaaeeaion  when  adverae 
tiUeaet  up  by  one  co-owner— Uaer,  acta  of—Conatructive  poaaeaaion,  doc* 
trine  o/.— Partition  is  the  division  made  between  several  persons,  of  joint 
Ian  is  which  belong  to  them  as  co  proprietors,  so  that  each  becomes  the  sole 
owner  of  the  part  which  is  allotted  to  him.  The  mere  definition  of  the  share! 
of  the  joint  prnpiietors,  does  not  amount  to  partition  of  the  property  althoogl^ 
such  determi  ation  may  effect  a  severance  of  the  joint  interest  To  effect  M 
pa  tition,  the  property  must  be  transformed  into  estates  in  severalty,  and 
one  of  such  entates  assigned  to  each  of  the  former  occupants  for  his  sole  use 
and  his  sole  property 

The  effect  of  the  preliminary  decree  jn  a  suit  for  partition  is  not  to  effedi 
a  partition  of  the  disputi  d  landa  | 

AlU^ougl^  a  co-Qwner .  eau^^ipt  mdatqe  a  partition  of  %  pari  ^alyn^C-  ttd 
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mmon  lands  leaving  the  rest  undivided,  and  although  the  entire  property 
rat  be  included  in  the  partition,  yet  if  by  mistake  or  by  consent  of  the  oo- 
oners,  acting  innocently  and  fairly,  a  partition  of  a  portion  only  of  their 
Bte  has  been  made,  whether  by  order  of  the  Court  or  other  f^ise,  there  is 
aoieasoQ  why  the  Court  should  not  grant  a  division  of  the  remainder  at  the  ' 
ktenoeof  one  or  more  of  the  co-owners. 

Hence  where  by  mistake  of  both  parties,  some  lands  were  excluded  from 
ik  report  of  the  Commissioner  and  were  not  dealt  with  by.  the  final  decree 
ithe  partition  suit  the  efiecb  of  the  decree  was  to  leave  untouched  the  joint 
ik  and  possession  of  the  parties,  and  a  suit  for  recovery  of  joint  possession 
118  maintainable  Mocker jee  &  Caepersz  3.  3. 

Jogendra  v.  Baldev  Dae  6  C.  L  J,  735. 

Pensions  Act,  s.  4^ — Grant  for  charitable  purposes -^Oovfrnment — or* 
ier  imposing  full  assessrifient^S.  4  of  the  Pensions  Act  applies  only  to 
poamal  grants  and  endowments  for.  religious  or  pious  purposes  do  ^  not 
not  &U  mthiQ  the  purview  of  the  section. 

Venson  &  Sankaran  Nair  J,  J. 

Vencatswar  v  Secretary  of  State  3  M.  L.  T,  105 

Possession  Suit  for — Onus  of  pro  f-N^ dure  of  evidence  to  he  adduc- 
ri  hy  diher  party^^TiVe,  proof  of,  effect  of—  Presumjdion  of-  /Josees^OQ — 
Conrtructive  possession — Survey  map,  value  of ,  as  evidence — In  respect  of 
ijongie  and  hilly  land  possesHion  must  be  presumed  to  be  '  with  the  right- 
W  owner. 

Plaintiff  in  an  action  for  ejectment  must  not  only  prove  his  title  but 
Ao  his  possession,  actual  or  constructive,  within  12  years  of  puit  When 
piuntiffhas  established  his  title  it  is  not  neccsnary  for  the  Defendant  to 
pcre  a  better  title  or  establish  that  he  has  acquired  a  good  title  by  adverse 
FQ»e«ion  which  has  extinguished  the  titl3  of  the  plaintiff  but  plaintiff  must 
profe  his  possession  also  within  12  years. 

Nature  of  evidence  required  in  snch  cases  discussed. 

Mo'/kerjee  <t  Casp€rsz3r3. 
Mvrza  Shomshu  v.  Munshi  Kunj  12  C.  W.  N.  293 

Practice — Suit  for  possession — FaHure  of  cause  of  action — Proper 
^se  to  he  made — Collateral  issues,  Courtis  power  to  decide  and  pass  dec- 
^finUory  decree — When  the  plaintiffs  asked  for  possession  of  their  mother's 
poperty  on  the  ground  that  she  was  dead  and  the  Court  held  that  it  was 
Boi  proved  that  the  lady  w^  dead  the  only  decree,  that  could  be  made  was 
te  the  suit  be  dismtsBed.     The  mere  eiroumslahce  that  some    of    the   media 


Digitized  by 


Googk 


IC9  The  Lomjfm  Fm*  I  €ML 

coodudaodiintght  bO'thQsamfrm  other  actions  did  not  vert   ttie  ooort  witk 
My  right  or  daty  ta  prononaea  apon  them.  P.  C. 

-Que^^n  of  the  limitaHon  9^  up  in  appeal. — The  qnesfion  of 


fimitiE^oii,  rallied  in  £he  written  statement  but  abandoned  in  the  Cbort  of 
first  infitance^  is  a  dear  question  of  law,  andil  could  be  raised  in  tiie  court' 

AboluJXa  v.  Ashrdf  7  C.  L  J.  162: 

Rsfuaal  by  eou/nsd  to  urge  a  quedion — effect  a/— Befosal  hf  » 
counsel  or  pleader  to  urge  a  qjaestion  of  law  is  a  mere  admission  of  law  which 
is  not  bindintr  upon  the  party,  and  the  party  may  raise  tiie  question  in  appeal 
although  not  raised  in  the  lower  Court,  specially  where  the  question  of  limi- 
kison  iilwiausly  ariser  tipM^the^tfteiiMed  ttntw  eC  itoe*ca«e. 

khdiaaflkih  v.  AsraftC.  L.  J.  1152. 

.  Bdief  granted  uihiich  was  not  asked  for  by  the  p\aint\jS^ 

Appeal— Cowrt  fee. — ^The  plaintiflb  in  a  suit  for  sale  on  a  mortgage  were 
granted  by  the  first  Court  «  relief  for  which  they  had  not  asked  add  which 
orakk  not  lovoperl;  1umf«  beeo^  granted  to  tnem  wittiout  an^  anandaMnt  of 
the  plaint.  Qa  appeal  by  one  ol  the  defendants-  the  appeUaat  waa  laadb- 
to.  pay  an  additional  eeuet.  fee>  corresponding  to  t^e  relieC  gmatedl  to^  tti# 
pMatifib*  The^  plaintiffs'  reG^oadents  were  also  lequked^  to  Make  gooA  the» 
deficiency  in  the  court  fee  paid  in  the  first  Court  This  the  plaiirtiff  <iecl»^ 
ned  to  do  unless  the  decree  was  confirmed  in  its  entirety.  HM  thob  the 
plaintiflb  were  not  entitled*  to  retain  the  full  benefit  of  the  first  Court's  deo- 
ree  nor  liable  to  pay  the  additional  court  fee;  and  the  appellant  ndgfotb  on 
ai^lic^on  to  the  proper  authority  obtain  a  refund  of  thep  eKoess  ooust  fee> 
whidkhe  had  been  esroneonsly  campeUed  to  pay 

8ta^  C.  J.  dk  Bwddtt  J^ 
IndarSm  Singh  v.  Rikbai  Singh,  A.  W.  N,  1908,  U. 

B>r€l  — ipilUt— ifei^jgwiflw^t  Property  pwrehased  by  vendees  suhjed  to 
an  nnregisiered  m/ortgflge^Pve'emgtor  bowmni  totaketke  p^npentf^  mtbjeet 
to  the  mortgage — ^Property  the  subject  of  a  suit  for  pre-emption  was  purcha- 
sed by  the  vendeer  subject  to  an  unregistered*  mortgage  Ibr  RSr  99t  Hdd 
tfiM  tilie  pre*emptor  must  feke  the  pr^rfiy  subject  to  t&&  unregisfiaMT 
mstbfpigs  ineepeetlve  of  the  question  whether  he  had  notice  of  if  or  not 

iStonfty  C.  Jl  ifi  BiidK»/. 

T^fol^.  QirdJumUa,  A.  VT.  H.,  1908,  42. 
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Fre-emption — Vicinage — Mohalla  Jatotian  Lahor  GUy — Tvo^  hoti- 
m  adjoimng  one  another  sold  together,  one  adjoining  vaniee*8  house  and 
nAerpre-^mptors  house — On^  edifice  diviied  into  two  homes — Distinct 
froperties — Pre^emptor  not  bound  to  take  over  whole  bargain — Held,  that 
custom  of  pre-emption  on  the  ground  of  viciaagj  exists  in  Mohalla  Jato- 
tiin  Lahore  City  as  regards  house  property. 

Held,  also  that  when  two  houses  adjoining  one  another  are  sold  toge- 
ther of  which  one  adjoins  the  vendee's  house  at  the  back  and  the  other 
idjoins  the  house  of  the  pre-emptor,  who  is  next  neighbour  of  the  Tendor, 
the  pre-emptor  is  entitlea  to  get  the  house  adjoining,  hie. 

Held,  further  that  in  the  ease  of  dividing  one  edifice  of  one  house 
into  two  houses  those  are  to  be  considered  two  distinct  properties  for 
the  purposes  of  pre-emption  and  when  they  are  sold  to  gether  the  pre- 
emptor,  whose  rights  extends  to  one  of  them  only,  is  not  obliged  to  take 
oTer  the  whole  bargain.  Johnstone  dk  Hurry  J,  J- 

UUamchand  tr  Lala  Lahori  2  P.  W.  R  464. 

Registration  Act,  Sees,  17,  21,  4:9— Attorney,  power  of,  to  create 
a  charge  an  immoveaUi  property— Where  a  power  of  attorney  was  exe- 
cnted  by  A  in  favour  of  B  to  enable  B  to  recover  the  rents  and  profits 
of  the  properties  of  which  A  was  the  administrtor,  in  order  to  pay  of  an 
iiDount  advanced  by  B  to  A  as  such  administrator. 

Held,  that  in  as  much  as  the  document  was  entered  in  Book  IV  instead 
of  Book  I,  it  was  not  registered  according  to  the  provisions  of  the  Regis- 
tration Act,  and  therefore  could  not  affect  immoveable  property. 

Maclean  C.  J.  Harington  &  Fletcher  J  /. 

Srimati  V.  Jain  Sirdar  7  0.  L.  J.  149-12  C.  W.  N.  316. 

Bes-Jndicata — Two  appellate  decrees  in  similar  terms — Appeal 
from  one  of  such  decrees  only — Res  judicata.  From  the  decree  in  a  suit 
for  adjustment  of  accounts  both  parlies  appealed.  Both  appeals  were  de- 
cided by  one  and  the  same  judgment.  Two  decrees  were  framed;  but 
these  were  in  substance  identical  The  plaintiff  i^peaied  from  the  decree 
in  one  appeal  only.  Held  that  his  appeal  was  not  barred  by  reason  of 
his  not  having  appealed  also  from  the  decree  in  the  other  appeal.  Mariam 
'nma  Bibi  v.  Joynab  Bibi,  33  Calc,  1101  and  Panchananda  Vdan 
V.    Vaiihvnatha   Sastrial,  29  Mad,  333,  followed. 

Richards  &    Griffin  J.  J. 

Damodardas  v.  ShevRam  29  All  730. 

Beyersioner — Estoppel — Res-judicata— Compromise  by  father  of 
fwersioner — Son  bound  by  father* s  compromise — The  father  of  the  pre* 
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sent  plaintiffs  Nos.  1,  2  and  3  and  plaintiffs  Nos  4  and  5  had  filed  a  suit 
contesting  an  alienation  made  by  a  widow  and  Altered  in  to  a  compro- 
mise with  her  in  good  faith  under  which  they  received  some  property 
and  gave  up  all  claims  as  regards  balance. 

Held,   that  the  plaintiffs  were  thereby  barred  from  contesting  a  subse- 
quent alienation.  B4fbert8on  &  Lalchand  J.  J. 

Devi  Dial  v.  Uttam  De^%  P.  L.  R,  1907  No.  120 

Service  tenure — Digwar  of  Qhai  Tasra  in  Jheria—Polioe  duitie$ 
— Chverwment  control — Rights  of  the  Zemindar — Rijht  mb-soil-'Mohira' 
ri  lease  of  under  ground-^Righte  granted  by  Digwar,  suit  by  Zemindmr 
questioning  Oovernment  a  necessary  party.  The  Digwar  of  Taera  and 
Baharabaud  in  Jheria  has  been  holding  under  a  tenure  which  is  ancient 
and  hereditary,  subject  to  the  payment  to  the  Zemindar  of  a  fixed  rent 
only,  and  on  condition  of  the  performance  of  certain  police  or  public  ser- 
vices for  the  due  discharge  of  which  the  holder  has  been  responeible  to 
the  Oovernment  which  alone  has  exercised  the  power  of  appointment  to 
and  dismissal  from  office. 

His  position  is  analogous  to  that  of  the  Qhatwals  of  Birbhum. 

The  underground  rights  including  mining  rights  belong  te  the  Dig- 
war, the  right  to  receive  the  fixed  rent  alone  being  reserved  to  the  Ze- 
mindar. Sriram  v.  Kumar,  10  C  W.  N.  425;  S.  C,  3  C.  L  J.  66, 
^1905)  foUowed- 

Qovernment  has  an  interest  in  maintaining  intact  the  mouzahs  set 
set  apart  for  the  remuneration  of  the  Digwar,  and  it  has  all  along  assum- 
ed iif^elf  to  possess  the  right  to  do  so. 

Where  therefore  the  Zemindar  instituted  a  suit  against  the  Digwar 
with  the  object  of  establishing  his  exclusive  right  to  the  sub-soil  and 
minerals. 

Held,  that  the  Oovernment  was  a  necessary  party  in  the  suit. 

Brett  &  Shwrfudin  J.  J. 

Brojo  Naih  v.  Raja  Sri,  12  C.  W.  N.  198. 

Transfer  of  P  Aet  S.  bZ—Lis  pendens— Hindu  Law—Hind^ 
widow — Mortgage  of  husband^s  estate  adversely  to  adoptive  eon— Suit  to 
enforce  mortgage  against  etdoptive  son— Contentious  suit—Applieatien 
far  leave  to  sue  in  forma  peniperis— Civil  Procedure  Oede,  s.  410  —A 
mortgage  of  part  of  her  late  husband's  estate  was  executed  by  a  Hind« 
widow  in  defiance  of  the  rights  of  her  husband's  adopted  son,  and  in  fact 
in  collusion  with  the  mortgagee  and  in  order  to  deprive  the  adopted  sob 
of  his  adoptive  father's  estate.  Shortly  before  this  mortgage  was  execut- 
ed by  the  widow  the  adopted  son  had  applied  for  leave  to  sue  in  forma 
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pauperis  for  the  recovery  of  his  adoptive  father's  estate.  Held,  on  suit 
bj  the  mortgagees  to  enforce  their  mortgage  against  the  adopted  son^ 
then  in  possession,  that  the  suit  must  fail,  both  because  the  fact  of  the 
istate  having  to  some  slight  extent  benefitted  by  the  money  borrowed  was 
not  snfiBcient  under  the  circumstances  to  make  the  mortgage  enforceable 
against  the  adopted  son — and  also  because  of  the  application  of  the  doc- 
trine of  lis  pendens.  Stanley  C,  J  and  BurhUt  J. 
Ambika  Partap  Singh  v.  Dwarka  Prasad,  A.  W.  N ,  1908»  29. 

B.  54 — Sale — Nonrpayment   of  consideration — Saie  ne- 

verthelese  etymplete. — ^In  a  sale  of  immovable  property  non  payment  of  the 

porchaae-money  does  not  prevent  the  passing  of  the  ownership  of  the 
purchased  property  from  the  vendor  to  the  purchaser,  and  the  purchaser 

can,  notwithstanding  such  non-payment,   maintain  a  suit  for  possession  of 

the  property.  ShiJbh  Lai  v.  Bhagvan  Das  11  All,  244.  Umedmal  Motiram 

V.  Davu  2  Bom.,  547,  and  Sa^aji  v.  Namdev  28  Bom.^  525,  followed. 

Stanley  C.  J.  <&  Bannerji  J. 

Baij  Naih  Singh  v.  PaUu,  A.  W.  N.,  1908,  88. 

B.  66— F(Muior,  lien  of  unpaid — Lien  is  not  possessory  but 

mUy  a  charge-^Adverse  possession — The  lien  of  the  unpaid  vendor  of  land 
«der  aection  55  of  the  Tiansfer  of  Property  Act  is  nonpossessory.  He 
hie  only  a  right  to  retain  the  title-deeds  and  to  a  charge  for  the  unpaid 
pan^iase  money,  but  he  cannot  retain  possession  of  the  property  sold 
against  the  vendee.  Whitt  C.  J.  &  Wallis  J. 

Velayutha  Chetty  v.  Oovindaaawmi  Naiken  ZO  Mad,  524. 

&  86— Mortgage,  suit  by— Kotice— Absent  party's  interest 
isken  baund^Bepresentation,  suj^hi^nt—Limitatian  Act,  Sch.  II,  Art. 
B  {a),  eipplicmbUity  cf.  Where  the  mortgi^ee,  who  has  no  notice  of  the 
existence  ofa  minor  heir  of  his  mortgagor,  brought  a  suit  against  the 
major  son. 

Held,  that  the  right  of  the  person  not  made  a  party  to  the  mortgage 

nnt  is  bound  by  the  decree,  and  his  interest  will  pass  at  the  sale  held  in 
^leevtieti  of  the  decree. 

Hdd  alsQ^  that  in  the  suit  by  the  mortgagee,  the  estate  of  the  mort^^ 
gsg^T  WBB  su£Bciently  represented,  as  the  person  against  wtiom  the  suit 
««8  brought  was  alone  in  possession  of  the  mortgaged  properly  and  was 
the  defacto  manager  of  the  mortgagee's  estate. 

The  estate  of  a  deceased-dobtor  can  be  represented  by  one  member 
of  the  lamily,  and  judicial  sales  cannot  be  disturbed  on  the  mere  ground, 
that  some  members  of  the  family  who  were  minors,  were  not  made  par- 
tes to  the  proceedings,  if  it  appear  that  there  was  a  debt*  justly  due  by 
fhe  deceased,  and  no  prejudice  is  shown  to  the  absent  minors.  Khiaraj 
%d  V.  paAa,  L.  &  32  I.  A.  23;  32  Cal.  296  at  314  followed.  - 
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Per  Shrrfuddin  J. — A  person  who  was  not  made  a  party  to  the  suit 
on  a  mortgage  owing  to  the  igaorance  of  his  existence,  must  first  seek  to 
get  aside  the  sale  held  in  execution  of  the  mortgage  decree  in  order  to 
clear  his  ground  for  the  redemption  of  his  mortgage.  One  year's  limita- 
tion prescribed  by  article  12  (a)  of  Schedule  II  of  the  Limitation  Act  appli- 
es to  such  a  case.  Rampini  &  Sharfuddin  J.  J. 

Bam  V.  Rameswar,  6  C.  L.  J.  719,  . 

Ss.  89,    104 — Mortgage   decree — Execution — Adjudment — 

Power  of  Executing  Court  t      enforce — Civil    Procedure    Oode^  Sa.  244^ 

SS8,    After  the  order  absolute  for  sale  was  passed  the  mortgagee  agreed 

upon  receipt  of  certain  sums  of  money  to  give  up  his  claim  for  compound 

interest  and  to  allow  a  certain  remission.     Held  that  the  court  executing 

the  decree  was  competent  to  give  effect  to  the  adjustment 

Stephen  &  Mookerjee  J.  /, 

Harisk  Chandra  v.  Jagbandhu,  12  C.  W.  N.  282. 

Trust— RtfMgfioua  endowment — Uncertainty -^income  of  villages  to 
be  applied  to  "  charitable  purposes  "  at  a  dharamsala  which  the  settlor 
had  founded. — By  a  deed  of  trust  or  bhentnama,  the  owner  of  seven 
villages  settled  the  income  thereof  to  the  extent  of  Bs  500  a  mouth  to 
be  applied  to  **  charitable  purposes  '*  at  a  dharamsala  which  he  had  foun- 
ded. In  course  of  time  one  of  the  villages  mentioned  in  the  deed  of  trust 
was  alienated  by  a  person  who  was  at  the  time  acting  as  trustee.  Held, 
en  suit  by  the  trustees  to  have  the  sale  cancelled  and  to  recover  posse- 
ssion of  the  village,  (1)  that  the  trust  was  not  void  fur  uncertainty,  and 
(2)  that  it  was  not  competent  to  the  court  in  the  suit  as  framed  to  dec- 
lare that  the  village  in  suit  was  charged  with  a  proportionate  part  of  the 
total  income  of  the  seven  endowed  villages.  Runchordas  v.  Parvatibai 
(I,  L.  R.,  23  Bom,  725)  referred  to.  Stanley  C.  J.  &  Burkitt  J. 

Oordhandois  v.  Chunnilal  A.  W.  N.  1908,  34. 

United  Proviooes  Land  Beven^.e  Act  Ss.  76,  76  and  78-  In 

ferior  proprietor — Liability  for  payment  of  Oovemm^nt  revenue. — 
Where  I  under  a  special  contract  recorded  in  the  khewat,  certain  persons, 
who  were  inferior  proprietors,  were  only  bound  to  pay  a  small  portion 
of  the  Government  revenue  assessed  on  the  land  held  by  them,  it  was 
held  that  the  inferior  proprietors  cculd  not  be  made  to  pay  any  more 
until  a  settlement  had  been  made  with  them  under  section  76  or  78  of  the 
Land  Revenue  Act,  1901.  Banerji  J. 

Maia  Ratan  v.  Mahdbir  Misr,  A.  W.  N.  1908,  27. 

« 

U.  P.  Land  Bevenue  Aot  (III  of  1901),— Local- sec.  76,  77— Su- 
^perior  proprietor-^  (Jor^r act  for  revenue  with  inferior  proprietors — effect 
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ofmhancement  of  revenue— A  contract  was  entired  into  between  a  supe- 
rior proprietor  that  the  revenue  to  be  paid  for  certain  land  by  the  infe- 
rior proprietor  would  be  Rs.  48.  The  revenue  of  that  land  was  at  the  time 
of  subsequent  settlement  enhanced.  Held,  that  the  inferior  proprietor  was 
not  liable  to  enhanced  revenue,  so  long  as  the  superior  proprietor  did  not 
take  steps  and  get  the  contract  rescinded,  and  until  by  an  order  under  sec. 
76  or  sec.  78  a  sub-eettlement  was  made  with  the  inferior  proprietor. 

BcifieTJi  J 
ITaubcU  V.  Narain  4  A.  L.  J.  807.  ' 

United  Fravinoes  Land  Revenue  Act,  88.  144,  84  (b)^Agra 
Tmancy  Act  s.  162—Lambarder  and  co  sharer— Bemuneration  of  lam- 
hardar—Held,  that  in  a  suit  for  profits  by  a  co-sharer  against  a  lambardar 
that  the  defendant  lambardar  would  generally  be  entitled  to  set  off  bath 
lambardari  dues  and  villages  expenses.  The  5  per  cent  lambardari  dues 
povided  for  by  section  144  of  the  Land  Revenue  Act  would  not  cover 
Tillages  expenses,  which  are  separately  provided  for  by  section  159  of 
the  Tenancy  Aot.  Griffin  J. 

Pohkar  Si^ngh  v.  OvZah  Kunwar  A.  W.  N,  1908,  2. 

United  Frovincea  Municipalities  Act,  a.  8  (^y-DeJinition— 
"&|erf  "—Held,  that  a  lane  which,  though  at  one  time  : private  property, 
had  been  for  upwards  of  thirty  years  used  by  the  public  generally  and 
had  been  lighted,  drained  and  swept  by  the  Municipality,  was  a  **  street  " 
within  the  meaning'  of  section  3  of  the  Municipalities  Act,  1900,  and  was 
not  the  less  a  street  because  it  happened  to  be  a  cul-de-sac, 

Knox  &  Aikman  J.  J, 

Municipal  Board  of  Bulandahahr  v.  Dakkkan  Lal^  A.  W.   N,    ]  908 

15  =  5  A,  L.  J.  45. 

Ss.  82,  87  (Z)— Application  for  permission  to  build— Im* 

fUei  permission— Pov)er  to  erect  necessary  scaffolding — Where  applica- 
tion for  permission  to  build  has  been  made  to  a  Municipal  Board  and  the 
period  mentioned  in  section  87  (3)  of  the  Municipalities  Act,  1900  has  ex- 
pired, the  applicant  is  in  the  same  position  as  if  the  erection  of  the  build- 
ing specified  in  his  application  had  been  formally  sanctioned  by  the  Board. 
A  sanction,  express  or  implied,  to  the  erection  of  a  specified  building  ne- 
eesearily  carries  with  it  a  right  to  put  up  such  ordinary  scaffolding  as 
wonld  be  necessary  under  ordinary    circumstances    for    the  execution  of 

the  work.  Richards  J. 

Emperor  v.  Gokul,  29  All    708 

Vendor  and  Purchaser— ^uc^ion  sale  under  pov)er  of  sale  in  q 
'iMfigage— Condition  of  sale  depreciatory  of  mortgagor's  title— Solicitor 
(^mmtgagee  i^cting  for  purchaser  in  preparatioih  of  deed  cf  conveyance 
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— Oofifltructive  notice — Conduct  of  Toortgageea  at  ^(de  induci^ng  bidders 
to  leave — Knowledge  of  purchaser  of  such  circumstances — NcHce^^Pt)- 
viso  in  jthortgage  to  protect  purchaser — Transfer  of  Property  Act  Sec,  69 — 
At  an  auction  Bale  under  a  power  of  sale  in  a  mortgage  on  conditions 
one  of  which  both  the  lower  Courts  found  to  be  a  depreciatory  condition 
wholly  unwarranted  by  the  state  of  the  mortgagor's  title  the  mortgaged 
property  was  knocked  down  to  the  appellant  who  the  same  day  signed 
a  written  contract  to  purchase.  In  a  suit  by  the  purchaser  againitt  the 
mortgagor  for  possession  of  the  property,  to  which  suit  Tthe  mortgagees 
were  made  parties,  Held  that  the  purchaser  was  not  affected  with  con- 
structive notice  of  the  true  state  of  the  title  by  reason  'of  the  fact  that 
some  days  after  the  contract  of  sale  was  completed,  he  instructed  the 
mortgagee's  solicitor  to  act  for  him  in  the  preparation  of  the  deed  of  con- 
veyance, and  that  the  solicitor  knew  that  the  condition  of  sale  was  unjusti- 
fiable.   The  knowledge  of  the  solicitor  as  to  the  title  was  not  acquired  iQ 

the  matter  for  which  he  was  the  purchaser's  agent  and  could  not  be  used 
to  upset  a  transaction  of  a  date  before  that  agency  commenced.  The  sale 
was  therefore  not  invalid  on  that  ground. 

The  mortgage  which  was  in  the   English  form  contained    a   proviso 
that  upon  the  exercise  of  the  power  of  sale   ''  the  purchaser  shall  not   be 

bound  to  see  or  inquire  whether  any  default  has  been  made,  or  othennse 
as  to  the  necessity  or  expediency  of  such  sale«  or  that  the  sale  is  other- 
wise improper  or  irregular,  and  notwithptanding  any  such  irregularity, 
such  sale  shall,  as  far  as  regards  the  safety  and  protection  of  the  purcha- 
ser be  deemed  to  be  within  the  aforesaid  power,  and  be  valid  and  effec- 
tual accordingly,   and  the  remedy  of  the  mortgagor  shall  be  in  demages 

only.  "  It  was  found  by  the  first  Court  on  the  facts  that  at  the  sale 
the   mortgagee  defendants    by  themselves  or  their  agents  so    conducted 

themselves  with  reference  to  the  sale  that  bidders  were  induced  to 
leave,  and  that  the  purchaser  was  present  and  had  notie#  of  th«d« 
circumstances 

Held,  that  the  purchaser  was  affected  with  notice  of  the    impropriety 

of  the  sale,  and  bought  at  his  own  risk,  notwithstanding  the  proviso  in 
the  mortgage  and  the  provisions  of  section  G9  of  the  Transfer  of  Proper- 
ty Act  and  that  these  circumstances  invalidated  the  sale  (P.  0,J 

Chabildas  Lalluhhai  v.  Dayal  Mowji  31  Bom.  566 

Will — ConBtraction^Meaning  of'^Bapika  VanskamainJlhV* — The  tes- 
tator gave  by  his  will  a  power  to  his  widow  to  adopt  a  son  to  him  from 
a  class  described  as  ''Mara  Bapika  Vanshma*nJth^y 

Held,  on  a  construction  of  the  expression,  that  it  meant  "from  amongst 
tty  paternal  agnates,  ''and  not*'  from  amongst  the  descendants  of  my  father. 

Jenkins  (7.  J.  Ohandavarkar  J.  &  Heaion  /• 

payahhcci  v.  ChUnila,l  10  BoiSl,  Ij.  1^  9Y, 
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DIGEST  OF  RECENT  INDIAN  CASES  (CIVIL) 

Agra  Tenancy  Act,  b.  82  -Sxproprietary  holding— Suit  for  p08* 
fm  of  half  of  an  exproprietary  holding, — The  plaintiffs  sued  to  recover 
po8fle8si(m  of  one  half  of  an  exproprietary  holding,  and  added  a  prayer  for 
^7  other  relief  which  might  in  the  opinion  of  the  Court  be  deemed  just 
ttd  proper/  Meld  that  the  suit  for  possession  of  half  of  the  exproprie- 
ksj  holdmg  would  not  lie,  being  opposed  to  section  32  of  the  Agra  Te- 
UQcy  Act,  1901;  but  that,  on  the  finding  that  the  plaintiff's  share  in  the 
kolding  was  one  half^  the  plaintiffs  were  entitled  to  a  decree  for  joii^t 
poiseirion.  Banner ji  &  Aikman  J.  J. 

Aihiq  Husain  v.  Aaghari  Begam,  A.  W.  N.  1908,  21. 

Arbitration  Act— Sections  11, 14  and  16— Order  enforced  as  a 
i^cm^Appeal  not  allowed — Revisional  powers  of  High  Court, — Held^r 
No  i^peal  lies  against  an  order  passed  under  the  Indian  Arbitration  %^ 
lefoflbg  to  set  aside  an  award.  There  is  nothing  in  the  Act  itself,  or  in 
the  rales  framed  under  it  to  warrant  such  a  right;  but  in  fit  cases  the 
Conrt  will  interfere  in  exercise  of  its  revisional  powers  under  Section  622, 
CP.C.  {F.  B) 

Qhumanmal  v.  Bayal  Kanji  1  Sind  L.  R.  8G. 

Section  X8,  14 — Technical  Misconduct — Remitting  back, — 
Whtte  an  ^ward  filed  under  the  Indian  Arbitration  Act  was  objected  to 
on  the  ground  of  technical  misconduct  of  the  Umpire  but  no  imputation 
of  dishonesty  was  alleged  against  him,  held  that  in  view  of  sections  13 
ttd  U  of  the  Act,  the  Court  was  competent  to  remit  back  the  award  to 
Wm  for  reconsideration.  Lucas  &  Hagward  J.  C. 

Beroachand  v.  Verhomal  1  Sind  L  R.  116. 

AflBigniDjent  of  debt — Plea  of  want  of  consideration — Debtor  not 
ff^i^iJiieU  by   the  assignment. — An  Assignee  of  a  debt  suing  the  debtor 
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cannot  be  defeated  by  a  pl^a  of  the  latter  that  the  assigment  was  with* 
out  consideration,  unless,  it  is  established  that  the  assignment  was  inten- 
ded to  defeat  the  provisions  of  an  act;  and  affected  the  person  impeaching 
it,  or  in  other  word«  that  it  amounted  to  a  fraud  practised  on  him. 

Lmcob  &  Knight  J.  C. 
Waliram  v.  Menghomal  1  Sind  L.  R.  60. 

Bengal  Embankment  Act  (II  B.  C.  of  1882),  see.  76— Offence- 
under- ^Adding  to  embankment.  Sec.  76  of  the  Bengal  Embankment  Act 
(  II  B.  C.  of  1882)— prohibits  not  only  the  construction  of  new  bund 
but  adding  to  old  bundhs  so  as  to  obstruct  the  flow  of  water. 

Ra^npini  &  Sharfudin  J.  J. 

Dwarka  Nath  v.  The  Empenxr  12  C.  W.  N.  344. 

Bengal  Tenancy  Act  sec.  87 — Not  exhaudive— Abandonment,  a 
question  of  intention — Mortgage  of  nontransferable  holding — Mortgage 
auction  Purchaser — Mortgagor,  interest  of -^ Ejectment  of  purchaeer 
by  landlord — Re-entry  ^Execution  sale — Voluntary  a6an(i<m7Tien<— The 
first  sub  section  of  sec.  87  of  the  Bengal  Tenancy  Act  shows  that  aban- 
donment is  the  effect  of  the  act  of  the  tenant  in  vacating  the  holding 
without  making  arrangement  for  payment  of  his  rent  as  it  falls  due,  and 
for  cultivating  the  land. 

Whether  there  is  abandonment  or  not  in  any  individual  case  is  a 
question  of  intention  to  be  determined  upon  the  facts  of  the  particular 
case.  In  order  to  effect  a  legal  abandonment  and  to  allow  a  valid  re- 
entry by  the  landlord,  service  of  notice  under  sub-seotion  2  of  sec.  87 
of  the  Bengal  Tenancy  Act  is  not  necessary.  The  only  effect  of  the  service 
of  notice  is  to  make  it  obligatory  upon  the  tenant  and  to  have  a  speedy 
determination  of  the  question  whether  there  has  been  an  abandonment  or 
not.  Sec.  87  of  the  Bengal  Tenancy  Act  is  not  exhaustive  and  a  landlord 
is  not  a  wrong  doer  merely  because  he  re-enters  upon  the  holding  before 
he  has  foUovred  the  procedure  laid  down  in  that  section. 

When  the  holding  is  a  non-transferable  one,  and  the  ryot  executes 
a  mortgage,  the  mortgage  is  inoperative  against  the  landlord,  but  as  bet- 
ween mortgagor  and  mortgagee,  the  mortgage  is  operative. 

Where  the  mortgagee  of  a  non-transferable  occupancy  holding  pur- 
chases the  holding  in  execution  of  his  mortgage  decree  and  takes  posses- 
sion, the  possession  of  the  tenant  mortgagor  completely  ceases,  and  the 
holding  passes  into  the  occupation  of  the  mortgagee.  As  against  the  land- 
lord, the  mortgagee  auction  purchaser  is  a  tres-passer.    The    landlord    is 
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fxSXM  to  Rue  him,  and  to  obtain  a  decree  for  ejectment;  in    Buch   a  suit 
tie  tenant  who  is  not  in  occupation  is  not  a  neceseary  party. 

Under  the  cironmgtances  of  the  case,  the  abandonment  of  his  holding 
\f  the  tenant  although  dne  to  the  execution  sale,  is  a  voluntary  one. 

Mookerjee  &  Cdspersz  J.  J. 

Bam  Prasad  v.  Jawahir  7  Cal.  L.  J.  73. 


Sea  87. — Non-tranaferdble  ryotholding — Transfi 
Mer  lease— Farf&Uure-Landlord  and^nan^-SE';UNDUM  ALLEGATE 
ET  PROBATA.— Where  a  raiyot  holding  a  non-transferable  holding- trans- 
mit to  a  third  person,  but  remains  in  occupation  of  the  laid  as  his  vendee's 
nder-raiyot,  repudiates  his  relation  as  tenant,  refuses  to  pay  rent  to  the 
knd  lord  of  the  raiyoti  holding  and  maintains  his  right  to  transfer  a  non- 
traoiferable  holding  and  seeks  by  suit  to  re-occupy  the  land  not  as  his 
(iaodlord's  )  tenant  but  as  the  under-tenant  of  his  vendor,  his  suit 
BQft&il.  The  case  is  not  one  of  abandonment  under  sec.  87  of  the  Bengal 
Tenincy  act.  Srididhur  v.  Madan  9  Cal.  648.  Robert  v.  Radhu  1897, 
tt  W.  N.  63.  Din  Nath  v.  Krishna  (  1904  )  9  C.  W.  N.  379.  &  Madan 
Mondal  v.  Mahima  33  Cale.  531.    explained  and  distinguished. 

If  the  ryot  transferee  is  willing  to  revert  to  the  former  state  of 
tiungg,  to  re-occnpy  the  land  and  pay  rent  to  the  land  lord,  then  a  suit 
for  possession  is  maintainable  against  the  land  lord. 

The  transferee  of  a  non-transferable  rayoti  holding  is  not  a  tenant  of 
the  landlord  and  has  no  legal  connection  with  the  land.  The  provisions 
of  sec  87  of  the  Bengal  Tenancy  Act  are  not  exhaustive.  Samujan  v. 
MwMhi  (1900)  4  C.  W.  N.  493  followed.      Rampini  &  Sharfvddin  J.  J. 

Bajani  v.  Ekkari  7,  Cal.  L.  J.  78. 


Sec.  US-Suit  Forrent-^jregaie  rent-Aggregate  a/rear^ingle-- 
^iitr-Mainiainahlliiy  of  suil^Execution  of  decree — A  landlord  is  entit- 
le to  bring  one  suit  for  the  total  rents  of  three,  separate  holdings  giving 
the  total  area  as  the  sum  of  the  holdings.  He  is  not  bound  to  bring  three 
K;ar«te  suits.  The  suit  is  maintainable,  though  the  landlord  may  have 
(difficulty  in  execnting  the  decree  obtained  in  it  under  the  special  proce- 
d«re  prescribed  in  the  Bengal  Tenancy  Act. 

Hdmwood  &  Sharfuddin.  J  J. 

Kandu  LaZ  v.  Sadhu  Charan  7  C  L.  J.  96. 

Arrear  ofputni  rent  due  to  a  co-sharer — Zamindar — Suit  by 
VmvmderAct  VII  of  1886  to  recover  the  whole  rent  of  the  tenure — RefU' 
fiofh%$  tfhsharer  zamindars  to  join  him  as  plaintiffs  to  bring  the  wmth-^  i 
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Law  applicable  to  the  case-- Agreement  to  pay  shares  in  the  pvjtni  reiU  *ep«- 
rately — Its  effect  on  the  right  to  sus  and  on  the  tenure — The  appellaat,  a 
co-sharer  in  a  zemindari  intereBt  in  consequence  of  the  putni  rent  filling 
into  arrear  so  far  as  the  share  which  should  have  come  to  him  was  con- 
cerned brought  a  suit  making  the  putnidars  defendants  and  joining  as  co- 
defendants  his  co-sharers  in  the  zeminiari  on  the  ground  that  they  re- 
fused to  join  him  as  plaintitis.  The  suit  was  framed  as  one  under  the 
Bengal  Tenancy  Act  to  recover  the  whole  rent  of  the  tenure  and  for 
that  purpose  to  bring  to  sale  the  tenure  itself.  The  plaint  also  asked  in 
the  alternative  for  a  decree  for  the  appellant's  share  of  the  rent. 

Held,  that  the  appellant  was  competent  to  bring  a  snit^  under  the 
Bengal  Tenancy  Act,  for  the  whole  rent  due  in  respect  of  the  property 
in  suit. 

Held,  also  that  the  law  applicable  to  the  present  case  must  appa- 
rently be,  that  by  the  express  terms  of  the  Bengal  Tenancy  Act  in  the 
event  of  the  rent  being  unpaid  the  owners  of  the  zemindari  interest  were 
entitled,  by  suit  under  that  Act,  to  bring  a  putni  to  sale,  with  consequences 
prescribed  by  that  Act,  and  it  was  a  general  rule,  a  rule  not  derived  from 
ths  Bengal  Tenancy  Act,  but  from  quite  another  branch  of  law,  namely, 
the  general  principles  of  legal  procedure-that  a  sharer,  whose  co-sharers 
refuse  to  join  him  as  plaintiffs,  could  bring  them  into  the  suits  as  defen- 
dants, and  sue  for  the  whole  rent  on  the  tenure,  unless  there  was  some* 
thing  to  exclude  the  case  from  the  operation  of  those  rules.  P.  C. 

Raja  Pramda  v.  Raja  Ramani,  10  Bom.  L.  R.,  66^3  Mad.  L.  T.  151. 

— — Sch.  Ill,  Art.  2  (b) — Limitation  of  rent  suits — Fuslee  year 

— Rent  due  on  the  last  day  of  Bhadra — Period  of  limitation.  The 
period  of  limitation  where  the  Fuslee  year  prevails  is  three  years  from 
the  last  day  of  Jeith.  If  any  instalment  is  due  on  the  last  day  of  Bhadra, 
the  period  of  limitation  will  expire  on  the  day  of  Jeith  in  the  third  sub- 
sequent year  so  that  in  such  a  case,  the  suit  must  be  brought  not  within 
three  years  but  within  two  years  and  nine  months. 

Mitra  &  Ormond  J.  J. 

Uhwardhari  v.  Ram  Brich^  7  C.  L.  J.  106. 

Bundelkhand  Encumbered  Estates  Act  Ss.  2  and  1 3 — Joint 
decree — Execution  of  decree — Effect  of  som^  out  of  several  joint  judg- 
merA-debiors  taking  advantage  of  the  Act  Five  out  of  six  joint  judg- 
ment>debtors  took  the  benefit  of  the  Bundelkhand  Encumbered  Estates 
Act,  1903.  A  notification  was  issued  under  the  Act,  but  the  decree- 
Jiolders  did  not  make  any  claim  within  the  time  prescribed.       Held  that 
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tk  decree-holders  could  not  recover  from  the  judgment-debtor  who  had 
3J«  taken  advantage  of  the  Act  anything  more  than  his  proportionate 
ire  of  the  judgment  debt.  Aikman  &  Karamat  Husain  J.  J. 

Mahu.'nd  Rao  v.  Janki  Bat,  A.  W.  N.,  1908,  43. 

Burma  (Lower)  Village  Act,  S  13  K.—Pwe— Music  and  dancing 
hyeimrpwe.  The  accused  held  an  entertainment  described  as  an  auyein- 
^,  at  which  two  of  the  girls  danced  and  music  was  played.  Held,  that 
a  the  absence  of  special  notification  under  clause  (3),  such  on  entertain- 
ment ie  not  a  pwe  within  the  meaning  of  S.  13  A  of  the  Lower  Burma 
TUhge  Act,  1882,  as  amended  by  Burma  Act  II  of  1904.    Fox  C.  J. 

King  Ernperor  v.  Nga  Pya,  1  Cr.  L.  Re.  489. 

Chankidari  Chakran  Act  (VI  of  1870,)  &  61.--Chauhidari  Chak^ 
roM  lands — Resumption,  sublease  before— Bssumption,  effect  of  Zeminr 
dart  Chaukidar— Collector — Lease  by.  When  Chankidari  hinds  are  resum- 
•d  hf  GrOTemment  and  settled  with  a  Zemindar,  all  rights  created  in  such 
knds  by  the  Chaukidar  in  favour  of  third  paities,  come  to  an  end;  but  if 
snj  tzaosfer  has  been  made  by  the  Zemindar  or  before  the  resumption 
and  the  land  is  settled  with  him  by  the  Collector,  the  transferee  would 
be  entitled  to  the  benefits  of  such  settlement 

If  any  transfer  is  made  by  the  Collector,  acting  for  and  in  behalf 
of  the  Chankidar,  such  transfer  also  ceases  to  have  effect  after  the  settle- 
ment. Miira  &  Caspersz  J.  J, 

Krishna  v.  Mchunt,  7  C.  L.  J.  85. 

Civil  Procedure  Ck)de,8. 18 — Res  judicata — Finding  essential  to  the 
dseiaior^  of  the  Court  though  not  embodied  in  its  decree. — A  finding  which  is 
eseential  to  the  decision  of  the  Court  may«  when  the  order  which  is  based 
upooit  bas  become  final  constitute  a  r^jtteiicato  notwithstanding  that  the 
-ftnHfng  is  not  embodied  in  the  decree  of  the  Court.  Shib  Charan  Lai  v. 
Ra^^UjUh  17  All.,  174    distinguished.  Stanley  C.  J.  &  BurldU  J. 

Sheikh  Alam  v.  Parmanand,  A.  W.  N.,  1908,  41. « 5  A.  L.  J.  48. 

-Sea  32 — Parties— striking  off  of  defendant    after  first  hear- 


ii^ ^Held,  that  a  Court  is  not  competent  to  strike  off  the  name  of  a  de 

fendant  as  a  party  to  the  suit  atter  the  first  hearing. 

RattiganJ. 
Faich  Ali  v.  Nizam  Din  9  P.  L.  R.  96. 

Soction  82 — Non-joinder  of  Parties— Opportunity   to    be 
fimn  to  plaintif.-^Vfhere  the  Court  of  first  instancy  held    that    the  sujt 
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was  not  bad  for  non-joinder  of  proper  parties  and  decreed  the  plaintiff  fi 
claim,  and  on  appeal  the  Ist  Appellate  Court  held  against  the  plaintiff  on 
that  issne  and  dismissed  the  suit.  Held^  that  section  32  C.  P.  C.  autho- 
rises the  Court  to  order  the  joinder  of  proper  parties  at  any  time,  and 
that  the  first  Appellate  Court  should,  under  the  circumstances,  have  giyen 
the  plaintiff  an  opportunity  of  joining  the  necessary    parties. 

Zttcofi  &  Orowoh  J.  C. 
Maidinomcd  u  Motal  Rrshid,  1  Sind,  L  B.  90l 

-Section,  86,  63— Appearance  through  a  pleader  not    duly 


instructed — Proceedings  ex  parte.  Where  on  the  day  of  hearing  of  ob- 
jections to  an  award,  a  pleader  duly  appointed  by  the  obiector  appeared 
in  Court  and  stated  "  My  client  is  not  present  here,  nor  has  he  summoned 
any  witnesses,  nor  has  he  written  to  me  any  instructions.  The  Court  will 
note  my  appearance,  the  Court  will  dispose  of  the  case  as  it  thinks  fit.  " 
Heldf  that  the  proceedingF  held  thereon  were  not  ez-parte.  Though  by 
summons  issued  under  Section  64,  C.  F.  C.  the  defendant  is  warned  to 
appear  by  a  pleader  duly  instructed,  he  may  neglect  his  warning  and 
appear  by  one  who  is  only  duly  appointed  but  not  duly  instructed. 

LucoB  &   Crawch  J.    CL 

Hiromal  v.  Hariram,  1  Sind,  L.  R.  115. 


— — 800.  63^8pecijic  Relief  Act  sec.  43 — Amendment  of  plaint- 
Declaratory  suit — Plaintiff  omitting  to  pray  for  further  relief — It  is  most 
desirable,  whenever  possible,  that  Courts  should  settle  the  dispute  that 
has  arisen  between  the  parties,  and,  if  necessary,  plaint  may  be  allowed 
to  be  amended. 

When  the  appellate  Court  dismissed  the  claim  on  the  ground  that  the 
plaintiff  had  omitted  to  pray  for  further  relief,  the  Chief  Court,  on  revi- 
sion, set  aside  the  order  'of  dismissal  and  ordered  re-trial  of  the  appeal 
after  allowing  amendment  of  the  plaint.  Clarke  0.  J. 

Hazara  v.  Bishen  Singh  9  P.  L.  R.  145. 

Ss.  103,  311,  688  and  647 — Appeal  from  an  order  refus^ 
ing  to  set  aside  the  order  dismissing  an  application  for  setting  aside  the 
saie  in  default.— Held,  that  no  appeal  lies  against  an  order  rejecting  an 
application  under  s.  103  of  the  Civil  Procedure  Code  for  reviving  an  app- 
lication under  s.  311  of  the  Code  dismissed  for  default. 

OreevanJ.  (7, 

^us^mmat  gchara^  Kuc^  v,  Ude  Sofi  10  0. 0.  363. 
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Section  113— Tfrtttan    statemefU filed   laUby   one   day-^ 

Dkretion  improperly  exercyised— Revision— ProvineiaZ  Small  Causes 
Cvdfis  Act,  Section  25.  Where  the  defendaat  filed  his  written  statement 
floe  daj  after  the  date  fixed  by  the  Court  for  filing  the  same,  but  13 
dajB  before  the  daj  of  hearing,  and  the  Jndge  passed  a  decree  against  the 
defendant  under  Section  113,  C.  P.  C  hdd,  that  the  judge  had  exercised 
diseretioQ  vested  in  him  by  the  Section  in  a  most  unreasonable  manner, 
ad  his  order  could  not  be  upheld.  Lucas  &  Hagward  J.  C. 

T^mut  Darmumal  &  others  v.  Haridas  Asnamal,  1  Sind,  L  B.  131. 

——Sees.  132,189, 584-^i)ocum0n<8  not  mentioned  in  lid 
fled  witk  plaint — Diseretio^h  of  court  in  excluding  When  a  plaintiff 
seeks  to  produce  documents  at  the  trial  which  he  had  failed  to  mention  in 
the  list  annexed  the  plaint,  the  Court  has  a  discretion  under  S.  189  of  the 
0.  P.  Code,  whether  to  receive  or  reject  them.  But  in  exercising  this 
ducretion  the  Court  hos  to  bear  in  mind  that  the  section  was  enacted  to 
prevent  fraud  by  the  late  production  of  suspicious  documents  and  not  to 
ihnt  out  formal  evidence  beyond  suspicion  such  as  certified  copies  of 
poUic  documents  or  records  of  judicial  proceedings.  8yed  Ibram,  23  W. 
&  29;  Bandiod,  23  Bom.  173  relied  upon. 

Unless  called  upon  by  the  Court  it  is  not  obligatory  upon  the  plain* 
tiff  to  produce  documents  on  which  he  relies  but,  which  he  has  not 
filed  with  the  plaint  at  the  first  hearing  when  issues  are  firamed. 

Mookerjee  &  Caspersz  J.  /. 
TdUwar  Singh  v.  Bhagwan,  12  C.  W.  N.  312. 

Sections  202,  623 — Judgment— Clerical  errors  Review 
not  necesMary. — When  iuadvertently  wrong  words  are  used  in  a  judg- 
ment in  describing  the  property  in  suit  the  corrections  may  be  made  on 
a  application  under  sec*  206  of  the  C.  P.  Code  and  an  application  for  re- 
view is  not  necessary  to  do  sa.  Chatterji  J. 

Mula  Ram  v.  Barhmi  9  P.  L.  B.  104. 

Sea  230  cl.  (b). — Instalment  decree-default  in  first  install 
fM/nt-^Am^mnt  payable  cA  (mce.-Where  an  instalment  decree  provides  that 
in  cise  of  de&ult  of  any  one  instalment,  the  whole  sum  "  remaining  due 
to  be  recoverable  at  once,  "  limitation  runs  from  the  date  of  de&ult  and 
in  execution  application  filed  more  than  12  years  from  such  default  is  bar- 
red under  Section  230  cl.  (b)  Civil  Procedure    Code. 

Lucas  <k  Knight  J.  C. 
Ndk  Muhammad  v.  [Bhagwandas.  1  Sind  I4  K  18. 
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*88.  844,  278.-^ PersonaZ  decree  against    ShebaU^Execvr 


tion  againd  debutter  property^Suit  to  declare  property  debvMer  if 
maintainable,  A  Euit  instituted  by  the  Shebait  of  an  idol  to  have  it 
declared  that  property  sought  to  be  sold  in  execution  of  a  pergonal 
decree  against  the  plaintiff  is  the  endowed  property  of  an  idol  is  main- 
tainable.    BarnkriAna  v.  Mohant,  6  C.  W.  N.  followed. 

Rampini  C.  J.  &  Sharfudin  J. 

Amarchand  v.  Nani  Oopal,  12  C.  W.  N.  308. 


-Ss.  244,  278 — Decree — Personal  against   Shebait — Claim  to 


attached  property  on  behalf  of  idol  if  may  be  tried  in  emecution  proceed- 
ing. When  immoveable  property  is  attached  in  execution  of  a  decree 
passed  against  a  Shebait  personally,  the  latter  can  object  to  the  attach- 
ment on  the  ground  of  the  property  being  deb  utter  and  the  claim  is  tri- 
able under  S.  244  of  the  C.  P.  Code.  Punchanon  v.  Babia  17  CaL  711 
followed  in  principle.  Maclean  C.  J.  &  Cox  J. 

Jogm^^a  v.  Oovinda,  12  C.  W.  N.  810» 

Sees.  244  and  318— R^^^  to  sue  for   possession — Audiof^ 

purchaser — An  auction  purchaser  of  the  property  in  execution  of  hk  decree 
Of  liis  legal  representative  cannot  maintain  a  suit  for  possession,  sec.  244 
of  the  Code  of  Civil  Frooedure  being  a  bar  to  the  suit.  Madhuoudan  v, 
Oobind  27  CaL,  34.  Kattayat  v.  Baman  26  Mad.,  740,  KaLyan  v.  Thalsmr 
3  A.  L.  J.  234  (P.  G)  26  A.  W,N.  87  followed.  Sheo  v.  Nur  4  A.  L.  J.,  434. 
29  AIL,  468  reversed.  Stanley  C.  J.  &  Burhitt  J. 

Sheov.  Nur  Mohammad  5  A.  L.  J,  20. 


-Bee.  844-^fiixectt^'ian  o/    deoree^^Besclution — Fresh    autt-r- 


PlaMt  treated  as  application  for  execution  of  decree.  In  execution  of  a 
decree  for  posseasion  of  equity  of  redemption  by  jight  of  pre-emption,  tbe 
mortgaged  property  was  delivered  to  the  decree-holder  by  mistake.  The 
judgment-debtors  had  redeemed  the  mortgaged  before  the  decree  was 
passed.  They  as  mortgagees  now  aued  the  decree-holder  for  actual  po- 
Be8sion  and  were  met  by  the  plea  that  the  suit  was  barred  by  sec.  244 
of  the  Civil  Procedure  Code. 

JSdJd,  thati  th0  plea  had  no  force,  imd  that  even  if  it  were  vali4> 
the  idaint  could  be  treaited  as  an  application  under  sec.  244  of  the  Civil 
Procedure  Code  for  restitution  of  property  illegally  delivered  to  the  ^^$r 
ree-holder.  Lalchand  J. 

Karam  Chand  v.  Khuda  9  P.  L,  R  57. 
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———sec  267.  A — Agreemewt  extinguishing  the  decretal  debt^^ 
^fl^ity  of^Held,  that  the  declared  law  in  Sind  during  the  last  ten  years 
kid  been,  to  regard  the  2nd  part  of  section  25  7- A,  Civil  Procedure  Code, 
ai  not  applying  to  an  agreement  under  which  the  debt  is  no  longer  to  be 
otisfied  in  its  character  as  a  judgment-^ebt« 

Luca$  &  Crcfuch  J.  C. 
Hasraj  v,  Mulomal  1  Sind  L.  K  140. 

sees.  811,  812  and  688  (16) — Execution  of  decree^sale^ 
(tpplicdtion  to  set  aside  sale  dismissed  for  defavZi-second  application  re- 
jukd-Order  passed  on  second  application  not  appealable. — The  property 
of  a  minor  judgment  debtor  was  sold  in  execution  of  a  decree.  His  appli- 
etti(Hi  to  set  aside  sale  filed  after  it  was  confirmed  was  dismissed  for  de^ 
iaalt.  Then  he  applied  (a)  that  the  dismissed  application  be  restored;  or 
(bjthat  his  present  application  be  treated  as  a  fresh  application  to  set  a 
tide  the  sale  or  (c)  that  this  be  treated  as  an  application  for  review.  The 
payers  were  not  granted  and  the  application  was  dismissed  On  appeal 
against  the  order  dismissing  the  second  application,  the  District  Judge  set 
Hide  the  sale. 

Held,  that  no  appeal  having  been  made  against  the  order  confermin^ 
the  sale  and  the  orders  on  the  two  applications  not  being  appealable,  tb6 
Dst-ict  Judge  had  acted  without  jurisdiction.  Johnston  J. 

Bishambar  Das  v.  Udho  Bam  9  Pun.  L.  B.  62. 


— — 8-  881. — Resistance  or  obstruction — Decree  for  pckrOtion — 

Dteree  for  possession — Partition  Act,  8,  4.  When  a  person  is  held  entitled 
lathe  possession  of  a  share  in  certain  property  after  partition,  and  a  Com- 
misrioner  is  appointed  to  partition  the  pioperty  and  put  him  in  posses- 
aoQof  his  share.'resistence  to  such  Commissioner  is  *resistence  or  ob 
Btnietion/  with  the  meaning  of  S.  331,  of  the  Code  of  Civil  Procedure  to 
ft  decree  for  possession.  Maclean  C.  /.  &  Oeidt  J. 

Kali  Kumaa*  v.  Brahmananda,  7  C,  L.  J.  98. 


S.  862 — Parties — Death  of  sole  appellant — All  representor 

H?es  not  brought  upon  the  record — Abatement  of  ajppeal.  The  sole  appel> 
hot,  a  Muhamroadan,  died  pending  the  appeal  leaving  him  surviving  a 
vidow,  two  sons  and  two  daughters.  The  two  sens  applied  to  have  $hei&» 
Khes  broughr  on  to  the  record  as  appellants,  but  did  not  ask  that  their 
mother  and  sisters  should  be  made  parties  to  the  appeaL  An  application 
to  that  effect  made  by  the  respondents  was  not  acted  upon  by  the  lower 
apellate  Conrt.    Held  that  it  was  the  dnty  of  the    sons  to  hf^ve  bcouriit  j 
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nppn  the  record,  either  aB  appellftnts  or  reBpondents,  the  other  repreeen- 
tatives  of  their  fiather,  and,  as  they  had  not  done  bo,  the  appeal  abrted. 
QhcmMidi  Lai  v.  Amw  Begam,  16  AIL  211  followed. 

Stanley  C.  J.  &  Bwrhitt  J, 

HaidarHu$a%n  v.  Abdul  Ahad,  A.  W.  N.,:i908,  41 » 5  AU.  L.  J.  62 


Sac.  979— Giving  up  one  of  ihe  reliefs  (U  ihe  hearing  to 
avoid  mi^oinder  of  eaueea  actionr^ffect  of-^'N  filed  a  Buit  against  A  and 
otherB^in  the  District  Court,  Karachi,  for  specific  performance  of  a  contract 
or  in  the  alternative  for  retnrn  of  money.  At  the  hearin(|^  the  Court  held 
that  the  suit  was  bad  for  misjoinder  of  causes  of  action  and  parties  and 
asked  N  to  elect  one  of  the  reliefs.  N  proceeded  with  his  claim  for  specific 
performance  and  being  non*suited,  filed  another  suit  against  alone  in  the 
Small  Causes  Court,  Karachi,  for  the  recovery  ijof  Bs.  800. 

Hdd,  that  having  withdrawn  a  part  of  his  claim  without  leave  of  the 
Court  under  Section  373,  Civil  Procedure  Code,  his  fresh  suit  was  barred. 

Lucas  &  Crouch  J.  C. 
Nurmahmed  v.  Aboobukar  1  Sind  L,  B.  29. 


S.  603— Bacdiwr,  when  to  be  appointed.  EM:  "  In  exerci- 
sing the  power  under  Section  603  Civil  Procedure  Code,  the  Court  has 
a  discretion  which  is  governed  by  ^the  circumstances  of  the  case,  and 
where  one  party  is  in  possession  the  Court  will  not  act  unless  the  other 
party  has  shown  a  prima  facie  case,  "        Pratt  &  Hayward  0.  /. 

Dero  H.  H.  Mir  Husseinali  Khan  v.  H.  H.    Mir   Abdul    Hussen 
Khan.  l^Sind  L.  B.  121. 


S.  608— Arbiiraiion— Order  of  reference  not  fixing  a  period 
within  which  the  award  is  to  be  made— Appeal  Where  an  order  of  re- 
ference to  arbitration  made  by  a  Court  omits  to  fix  a  date  for  the  deli- 
very of  the  award,  such  omission  is  not  a  mere  irregularity,  but  is  a 
defect  fatal  te  the  order  and  to  all  subsequent  proceedings  founded 
thereon.    ChuhaMal  v.   Sari  Ram  8  All,  548  followed. 

Stanley  0.  J.  &  BurhUt  J. 
LaohmanDasv.  Abparkash,  A.  W.N.  1908,  59. 

S.  622,  626— Private  arbitration— Atoard  made  a  rule  of 
Coufi— Appeal.  When  an  award  made  in  a  private  arbitration  has  been 
made  a  rule  of  Court  and  a  decree  passed  thereon,  no  appeal  will  lie 
except  so  far  as  the  decree  is  in  excess  of  or  net  in  aceordanc )  with  the 
f^wfurd.  In  this  respect  there  is  np  diflference  between  ^  decree  bftsed  upon 
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t^Fftfce  award  and  a  decree  based  upon  an  aw4rd  made  throiig;h  the 
terrention  of  the  Court.  TAustafa  Khan  v.  Phulja  Bibi  27  All.  526 
(Ungmshed.  Bannerji  &  Richards  J."  J* 

Bahadur  Singh  v.  Negi  Puran,  Singh,  A.  W.  N.  1908,  64. 

— — S.  626-b26— Appeal  right  of'-Objection  to  award  given 
tf^Ntiwease  made  out — Held,  (1)  The  words  in  section  52G,  Civil 
hocednre  Code,  '*  and  such  an  award  shall  then  take  effect  as  an  award 
nder  the  provision  of  this  chapter"  mean  that  the  award  shall  be  trea- 
ted is  an  award  which  has  reached  the  stage  described  in  section  522, 
nd  that  the  procedure  described  in  that  section  should  be  followed,  in 
order  to  give  effect  to  it.  The  decree  is  final  under  section  522,  and  the 
pirty  against  whom  it  is  passed  can  only  appeal  against  it,  in  order  to  have 
H  amended  in  accordance  with  the  award.  But  if  the  party  objects  that 
the  award  should  not  have  been  filed  and  adopted  as  a  decree,  he  has 
in  unlimited  right  of  appeal  both  on  facts  and  law;  and  so  also  if 
the  Court  has  refused  to  file  the  award,  a  party  may  appeal  to  have  the 
ftwird  filed. 

(2)  While  dealing  with  awards  under  sections  625  and  526,  Civil 
Procedure  Oode,  it  is  no  part  of  the  duty  of  the  Court  to  scrutinise  the 
twird,  but  it  has  only  to  deal  with  the  objections  filed  by  the  defendant, 
nd  where  the  defendant  has  given  up  any  of  his  objections  in  the  Court 
of  first  instance,  he  cannot  be  allowed  to  fall  back  upon  them  and  make 
new  case  in  appeal  Pratt  &  Crouch  J«  (7. 

Eupomal  v.  DwarJeamal  1  Sind  L  B«  150 


8.  649 — Security  for  coete — Non-compliance  with  order  for 
uenrity — Order  rejecting  appeal — No  appeal  from  such  order. — JTeW 
tiitt  no  appeal  will  lie  from  an  order  refusing  to  re-admit  an  appeal 
which  had  been  rejected  under  section  549  of  the  Code  of  Civil  Proce- 
dure on  account  of  non-compliance  with  an  order  to  furnish  security  for 
eosta  Lekha  v.  Bhauna  18  All,  101  followed.  Kvur  Balwant  Singh  v. 
Knar  DaulatSingh    (  L.  B.,  13  L  A.,  67  )  distinguished. 

Aikman  Jk  KaramatHusen  J.  J. 

Finni  Begam  v.  Abdul  Latif  A.  W.  N.  1908,  53-5  A.  L.  J,  109. 

B.  662— iZemancJ  order,  validity  of-^ Appellant  not  allowed 
toehaUenge  the  vcdidity  of  the  decision  on  which  remand  madeSeld 
thtt  in  an  appeal  from  a  decree  passed  after  a  remand  under  S.  562 
ot  tiie  Code  of  Civil  Procedure,  an  appellant  cannot  be  allowed  to  re- open 
the  dedsion  on  which  the  remand  is  made. 
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Bam  Kuvmirbai  v.  Damodhar  Narbheram  6  B.  H.  C.  46  followed. 
;  Orijjin  &  Chemiar  J,  C. 

K^al  Singh  v.  Sheo  Prasad  Singh  10  O.  C.  350 

■  Boo.  668»  666 — Contract  mane  on  behalf  of  a  minor^ 
Joint  Hindu  Family— Bemand.  The  ruling  ia  Mohori  a.  Dharmo,  30 
Cal.  639  (P.  Q.)  only  declares  that  a  contract  made  by  a  minor  is 
▼oid  and  not  Toidable,  and  does  not  apply  to  the  caje  in  which  a  cod- 
traet  is  entered  into  by  persons  of  full  age  on  behalf  of  a  minor  belong- 
ing to  a  joint  family. 

Where  no  new  issues  have  to  be  framed,  but  only  such  of  the  issuee 
as  the  first  Court  left  entirely  undecided  are  to  be  determined,  the  Court 
of  appeal  is  justified  in  sending  the  case  back  under  sec.  562,  of  the  Code 
of  Civil  Procedure.    Mata  Din  v.  Jamna  Das,  27  All ,  691,  referred  to. 

Banerjee  &  Bicharda  J.  J. 

Meghan  v.  Pran  Singh  5  A.  L.  J.  14. 

— Sec.  b78— Procedure— Irregularity— Disposal     of  a    suit 

on  a  Sunday.  Held  that  the  fact  that  a  suit  was  decided  on  a  Sundij 
did  not  vitiate  the  decree.  SemUe  that  the  Lord's  day  Act  (21  Geo.  Ill, 
Cap.  XDIXj  does  not  apply  to  India.  Stanley  C.  J.  &  BurkiU  J. 

Sheoram  Tiwari  v.  Thakur  Prasad,  A  W.  N.  1908,  43. 

See.  682— Death  of  plaintiff-respondent  pending  appeal 
'^Substitution  of  legal  repre^ntatives-Court's  power  to  determine  which 
person  is  the  true  legal  representative.  Held  that  having  regard  to  the 
words  *'  as  nearly  as  may  be  ''  and  "as  far  as  may  b^  "  in  Section  582 
Oivil  Procedure  Code,  Sections  365,  366  and  367  mij^cht  be  applied  at 
all  events  analogically  to  the  case  so  as  to  enable  the  Court  to  determine 
and  bring  on  record  the  real  legal  repmeentative  of  the  deceased  plain- 
tiff>respondent  and  the  Court  could  and  should  determine  which  of  the  ap- 
lioants  is  the  proper  legal  representative  of  the  deceased  plaintifi-respon- 
dent.  Lucas  &  Orouch  J.  C. 

Ch/mbomal  v.  TUcamdas,  1  Sind  L.  K  41. 

Sec.  §34 — Erroneous  exclusion  of  ^certified  copies  of  ptMic 
documents  produced,  in  a  suit  though  not  'mentioned  in  the  list-fUed 
with  the  plaint.  Where  a  Subordinate  Court  has  refused  in  the  erroneous 
eiercise  of  its  discretion  to  receive  documentary  evidence  which  ought 
to  have  been  accepted  the  H.  C.  has  anaple  powers  to  interfere  under  S. 
584  C.  P.  Code.  Jfont  Lai,  20  Cal,  749.,  Devidas,  8  Bom.,  771.,  Minak- 
•%{8Mai   373  followed. 

Talent  Singh  v.  Bhagwan,  12  C.  W.  N.  311. 
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Sec.  682-Orcfer  refusing  to  return  plaint^Interfercnce  in 
msion.  Where  the  plaintiflf  filed  his  t^uit  in  the  District  Court  of  Hyde- 
rM,  and  the  defendant  objected  to  the  jurisdiction  of  the  Court  on  the 
fiDond  that  the  suit  should  have  been  filed  in  the  Court  of  the  lowest 
glide  having  concurrent  jurisdiction,  viz.,  the  Court  of  the  First  Class  Sub- 
onfioite  Judge,  and  on  the  objection  being  disallowed,  the  defendant 
filed  this  application  in  revision,  JiM  that  the  application  wrs  incompe- 
teoi  If  the  order  of  the  Lower  Court  refusing  to  return  the  plaint, 
fiB  ftQ  interlocutory  order,  no  revision  application  could  lie;  if  on  the  other 
bmd  it  be  treated  as  a  decision  on  an  issue  the  proper  remedy  is  by 
ippeal  from  the  final  decision.  Prait  &  Hayward  J«  C. 

Dero  H.  H.  Mir  Husseinali  Kha/n  v.  H.  H.  Mir  Abdul  Hu89$in  Khan, 

I  Sind,  L.  R.  120. 

Oontraet — Escrow — All  vendors  not  parties--^  Effect  tzgainst  execu- 
iai«U—Maieri<il  alteration  in  document  after  executum — Effect  of 
Defendants  1  to  5  agreed  to  sell  certain  "property  to  plaintiff.  A  sale- 
deed  was  drawn  up  and  signed  by  defendants  1  and  2  only,  and  there- 
after the  transaeiion  having  fallen  through,  tbe  plaintiff  forged  the  signa- 
tme  of  the  other  defendants  and  instituted  the  present  suit.  Hdd,  that 
the  sale  was  of  do  offect  even  as  against  defendants  1  and  2.  It  was 
netiung  more  than  an  escrow,  and  could  take  effect  only  after  all  the 
vendors  had  signed  it.  Held  further,  that  the  document  having  been  ma- 
terially altered  by  the  addition  of  the  signatures  of  Defendants  3  to  5, 
without  the  consent  of  defendants  1  and  2,  the  document  became  inva- 
lid and  could    not  be  enforced  as  against  them. 

Lucas  &  Craiich  J.  C, 

Bachi  wife  of  Saleh  v.  Rasulbux,  1  Sind  L.  B.  93. 

Contract  Aot,[S.  30 — Wagering  Contract  containing  Arbitration 
daus^^EnforceTMnt  ff — Act  III  of  1865 — Suit  for  injunction^Court 
feeB—SeveraZ  agreements — One  injunction  sought.  Held,  (I)  an  arbitra- 
tion clause  contained  in  the  agreement,  which  purports  to  be  a  genuine 
fcnrard  contract,  but  which  really  is  by  way  rf  wager,  is  void  and  un- 
enforceable. 

(2)  It  is  nevertheless  open  to  the  parties  to  carry  it  out,  and  if  once 
111  ivard  is  passed  thereon  the  grounds  on  which  the  Court  will  set  aside 
>Q  award  are  quite  different  from  thoFe  on  which  it  will  grant  leave  to 
WToVe  a  submission. 

(3)  Before  an  award  based  on  such  a  submission  is  parsed,  the  plain- 
tf  has  a  light  to  ask  for  an  injunction    restraining  arbitration  proceedings 
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and  the  Court  must  in  view  of  the  terms  of  S.  30,  Indian  Contract  Act, 
and  Act  III  of  1865,  grant  relief  to  the  plaintiff,  though  he  be  entitled  to 
no  sympathy.  Orouch  J.  0. 

ParBotum  v.  Ranchod,  1  Sind  K  &  173. 

Ss.  69  and  70—"  Penon    inUreded   in  (he  payment    of 

money"— VoUinteer—Civil  Procedure  Code,  S,  £83.  The  plaintiffs,  alleg- 
ing themselves  to  be  the  purchasers  of  the  mortgagees'  rights  in  certain 
land,  paid  the  omount  of  a  decree  against  the  mortgagee  in  order  to  save 
the  property  from  sale.  But  it  had  been  already  found  in  a  suit  under 
S»  283  of  the  Code  of  Civil  Procedure  that  the  sale  to  the  plaintiffs  was 
fictitious  and  inoperative.  Held,  that  the  plaintiffs  were  not .  entitled  to 
recover  the  amount  paid  as  above  described  from  their  vendors, 

Knox  &  Aikman  J.  /. 

Janhi  Pra$ad  Singh  v.  Baldeo  Prasad,  A.  W.  N.,  1908,  58. 

— — S.  107 — Damages — Ooode  unamiertained^^Am^ndms'nt  of 
VlainU  Where  the  Plaintiff  had  sold  130  tons  of  "Old  Bir"  out  of  two 
heaps  of  "Old  Bir"  which  contained  more  than  130  tons  of  it.  Held,  that 
the  goods  not  being  ascertained,  the  property  in  them  had  now  passed  on 
to  the  purchaser-Defendants  and  S«  107  of  the  Contact  Act,  had  no  appli- 
cation.  The  plaintiff's  suit  as  framed  for  difference  between  contract 
price,  and  price  realised  at  the  resale  was  not  entertainable,  but  he  should 
be  allowed  to  amend  his  plaint  by  claiming  difference  between  the  con- 
tract price  and  the  market  price  on  the  day  of  the  breach  on  hid  bearing 
costs  upto  date.  Zttcot  &  Hayward  J.  0. 

Shankurdaa  v.  Tyebji,  1  Sind  L.  R,  81. 

8.  178 — Pawnor  and  pawnee^Pawnor  not  owner  hut 
having  a  right  to  po$$es8ionSuit  by  owner  for  declaration  of  hi$  title.  A 
person  who  had  obtained  possession  of  certain  moveable  property  belong- 
ing to  a  minor  in  the  capacity  of  a  trustee,  and  who  had  been  allowed  to 
retain  possession  of  such  property  after  the  minor  came  of  age,  pawned 
some  of  it  to  persons  who  were  found  to  have  acted,  negligently  perhaps, 
but  honestly  and  in  good  faith.  Held  that  the  pledge  was  valid,  but  the 
owner  was  entitled  to  a  declaration  of  his  right  to  redeem  the  articles  so 
pawned.  Stanley  0.  J*.  &  Burkitt  J. 

Sundar  Deo  v.  Bhagwan  Dae,  A  W.  N.,  1908,  57. 

&  196 — Batijication  receiving  of.  Ratification  in  the  proper 
sew  of  the  term  as  used  with  reference  to  the  law  of  Agency,  is  applieaUe 
only  to  acts  done  on  behalf  of  the  ratifier;  and  this   rule  is  recognised  in 
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tt.  196  of  the  Indiftn  Contract  Act.  P.  0 

Raja  Bai  u  JDebi  Dayal,  12  C.  W.  N.  393. 

Co-owners — Bight  of  one  of  ihem  to  buUd  on  common  ground — 
h^MUB — Injunction.  Where  one  of  the  co-owners  of  a  common  piece  of 
pQiad  which  was  used  as  a  common  yard,  erected  a  shed  on  a  portion 
ienot  Hdd,  that  his  act  amounted  to  a  trespasi  and  that  an  injunction 
wsi^htly  granted  for  its  demolition.  Lucas  &  Crouch  J.  C. 

Tekehamd  t*.  MusaamcA  Deviba%  1  Sind  L.  B.  80. 

Coato — ^Bight  of  sxdt^Costa  not  allowed  in  execution  department — 
Gnfe  of  objections — SuU  not  maintainable.  Costs  incurred  by  the  plain- 
^in  preferring  objections  in  the  execution  department,  under  sec.  278, 
Qril  Procedure  Code,  can  not  be  recoyered  by  a  separate  suit,  even  if 
tbe  Court  states  no  reason  for  ordering  that  the  'Costs  should  not  follow 
fte  event.  Aikman  /, 

8<Mg  Bam  v,  Tikaram,  5  A.  L.  J.  140. 

Court  Fees,  (Aet  VII  of  1870),  &  7  (1)  (o)—8uU8  Valuation  Act, 
iS{iyBule8  under-Bule  (o) — OourtFee — Garden — Fruit  Garden.  Held, 
tbt  for  purpose  of  Court  fee  and  jurisdiction,  a  fruit  garden  is  a  'garden' 
ena  though  the  garden  land  is  assessed  to  revenue. 

Clark  a  J.  &  Reid  J. 

8iri  Dhoit  v.  Amar  Nath,  9  Pun.  L.  R.  150. 


Soe»  n — Suit  on  Tort — Dam^agee  for  fraud — ABseesmeifU  of 
frond — Aeaessmewt  of  damages  in  plaint^Larger  amount  found  due 
^More  due.  In  a  suit  for  damages  based  in  fraud,  it  is  open  to  the 
pliintiffto  eater  in  his  plaint  an  approximate  of  the  damages,  paying 
Court  fee  there  on,  and  to  offer  to  pay  the  additional  Court  fee  in  case 
I  krger  amount  is  found  to  be  due,  before  the  decree  is  passed. 

Sec.  II  of  the  Court  Fees  Act  will  not  apply  to  the  case,  and  conse- 
vflmiiy  by  the  plaintiff  cannot  be  allowed  to  pay  Court  fee  after  the  dec 
lee  is  passed  and  before  execution        Arnold  White  C  J.  <£?  MUZer   J. 

Bagavji  8ait  v.  Anuamatai,  17  M.  L,  J.  625. 

Dekhan  Agrionltorists  Belief  Act,  Ss.  7  and  l2.-^ExecuHon  of 
imd  admitted — Onus  to  prove  consideration — Duty  of  the  Court  to  exa- 
mine parlies.  Where  in  a  suit  against  an  agriculturist  on  a  bond,  the 
execution  of  whioh  was  admitted,  the  Plaintiff  adduced  no  evidence,  and 
&e  Court  without  examining  the  parties  non-suited  the  plaintiff  on  the 
gnund  thot  l^e  had  failed  to  prove  consideration,    Held,  th(|t  the  proce- 
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dare  adapted  by  the  Judge  was  erroneous.  Section  7  of  the  Dekkhan 
Act  requires  the  Judge  to  examine  the  Defendant,  unless  for  reasons  to  be 
recorded  in  writing  he  thinks  it  otherwise,  and  Section  12  imposes  a  duty 
on  the  Court  to  examine  the  parties  and  enquire  infco  the  history  and 
merits  of  the  case.  If  the  parties  did  not  call  evidence,  it  was  all  the 
more  reason  that  the  Court  should  examine  the  parties  and  arrive  at  a 
fair  decision  of  the  case.  Tamo^  &  'Eay^nooA  J.  0. 

LdLji  V.  MomedaUf  1  Sind  L.  B.  75. 

T^tO^yel— Execution  of  decree — Claim  paHly  decreed — Appeal  fcr 
dismissed  portion  not  barred  by  plaintiff  seeking  execution  of  the  decree 
pas^d  in  his  favour.  Held,  by  the  Full  Bench  that  a  plaintiff  who  has 
obtained  a  decree  for  a  part  of  his  claim  and  appealed  as  regards  the  part 
dismissed  is  not  debarred  from  prosecuting  the  appeal  because  he  has 
begun  to  execute  the  said  decree.-^  82  P.  B.  1868  overruled. 

^Reid  C.  J.  Johnstone  &  HalM/gwn  /•  J. 

Bajghu  Mai  v.  Bamdu  9  P.  L.  B.  1. 

Acquiescence  by  father  of  reversioner — son  bov^nd  by  fathers 
acquiescence^^Alienation.  The  father  of  the  present  plaintiff  expressed 
his  willingness  at  mutation  proceedings  to  take  property  alienated  by  a 
sonless  proprietor  for  the  sum  paid  by  the  alienee,  but  took  no  proceed- 
ings against  the  alienee. 

Held,  that  the  plaintiff's  father  must  be  deemed  to  haue  acquiesced 
in  the  alienation,  and  the  plaintiff  was  thereby  debarred  from  objecting 
to  it.  Lalchand  J. 

Lakha  Singh  v.  Jotasingh  9  Pun.  L  B.  41. 

Evidence — Admissioil — Principal  and  surety-Admission  of  the 
principal  debtors.  In  an  action  against  the  surety  of  the  liability  must 
be  proved  against  the  surety  independently  of  any  admission  by  the 
principal  debtor  which  are  in  law  no  evidence  against  the  surety.  Ex- 
parte  Young  L   R  17  Oh.  D.  668,  referred  to.  Aikman  J. 

Rambhajan  Lai  v.  8heo  Prasad,  3  A.  L.  J.  142. 

Bridence  Act,  Seotioil  92— Proviso  l.—Sale  deed— Oral  Evidence 
— AdmissihilUy  of— Mortgage  by  way  of  conditional  Sale — Agreement 
reconveying  property — registration.—  Held:  (1)  Oral  evidenee  cannot  be 
given  to  show  that  a  deed  purporting  to  be  an  out  and  out  sale  was  by 
way  of  mortgage,  unless  a  case  is  made  out  as  falling  under  proviso  1, 
Section  93  of  the  Evidence  Act 

{2)    When  ^  collftterfil  agreement  purporting  to  have  been  execHted 

Digitized  by  LjOOQIC 


Ptm  I  GiviL  The  Laun/er.  IBS 

bj  the  purchaser  was  to  the  eflFect  "  I  pass  this  agreement  to  GhulamShah 
ttd  Gbulam  Mahomod  so  that  it  should  ba  useful  to  them  when  nece- 
iBly  arises,  and  that  if  I  get  money  according  to  the  terms  of  the  agree- 
meit  the  sale  will  be  null  and  void,"  the  property  required  to  be  reconve- 
jed  being  of  a  value  exceeding  K  iOO,  the  agreement  was  inadmissible 
in  evidence  for  want  of  registration. 

(3)  That  even  if  this  collateral  agreement  were  admitted  in  evidence 
the  transaction  amounted  to  a  m'^rtgjage  by  way  of  conditional  sale,  and 
on  the  conditions  not  having  been  complied  with,  the  contract  executed 
itselt  and  became  one  of  absolute  sale  without  any  further  act  of  the 
pwties*  Lucas  &  Crouch  J.  0. 

Ohulam  Mahomed  v.  Hariram  1  Sind  L.  R  96. 


Sees.  01,  92 —  *  Terms  of  the  Contractor  '' — Qiiestion  as  to 
the  parties  contraeting^Oral  emdence  ^Admissibility — Proof  that  obligor 
ngn^  08  membrr  of  the  firm.  The  question  as  to  who  the  contracting 
parties  are  is  not  one  relating  to  the  terms  of  the  Contract  within  the 
meaning  of  sec.  91,  92  of  the  Evidence  Act;  and  oral  evidence  is  admis- 
uble  to  show  that  a  person  who  signed  a  deed  so  not  only  for  himself  but 
Also  as  an  agent  for  others,  e.  g.  as  a  member  of  a  firm. 

White  C.  J.  cfe  WaUis  J. 
.  Venkaiasubbiah  Chetty  v.  T.  GovindrajwlUy  17  M.  L.  J.  1 


S  118— OttdA  Act,  1173,  ss.    2,    6   and  13 -^Competency  to 

Ufiify  but  ina^yility  to  understand  oath  ^  Oath  or  affirmation,  evidence 
rtCi/rdel  without  administeri»ig ^Admissibility  of  evidence  so  recorded 
against  the  accused.  Held,  that  where  a  person  is  competent  to  testify 
accordiug  to  the  provisions  of  s.  118  of  the  Evidence  Act  but  is  unable, 
oviog  to  his  tender  age,  to  comprc  hend  the  nature  of  an  oath  or  affrma* 
tion,  8.  13  of  the  Oaths  Act  relieves  the  Court  of  the  necessity  of  admi- 
nistering an  oath  or  affirmation  to  him;  and  the  evidence  of  such  a  per- 
son recorded  without  oath  or  affirmation  may  be  admitted.  14  Ben.  L 
R.  54,  295,  294,  IG  Bom.  395  followed.  10  AIL,  207,  11  All,  183,  16 
Mad  105, 8  O.  C.  21,  disapproved.  Sanders  &  Greevan  J.  C. 

Ram  Sauvjah  n  Emp.  10  O.  C.  337. 

EiecTilion  -proceedings  -  Striking  of  petition — No  disposal — C  P. 
Code,  8,233-  LimiUUion  Act,  Art,  179.  Where  a  judgment-debtor  resides 
Otttnde  the  jurisdiction  of  a  Court  to  which  an  application  for  execution  is 
male,  the  Court  is  competent  to  make  an  order  for  transmission  of  the 
decree  without  an  application  for  the  purpose, 
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Held,  that  striking  off  of  an  execution  petition  on  the  failure  of  tlie 
party  failing  to  apply  for  an  order  for  transmission  to  the  Court  within 
the  time  allowed  by  the  Court  for  the  purpose,  is  not  a  proper  disposal 
of  the  petition  and  that  the  petition  should  be  treated  as  pending. 

WaUxB  J. 

PauchagnvZa  v.  Polipulli,  17  M.  L  J.  616. 

Aw%rd  relating  to  property    outmde  jurisdiction— Duty     of 

Executing  Court.  Held,  (I)  A  Court  is  not  wholly  without  jurisdiction  to 
entertain  an  application  to  file  an  award,  merely  because  the  property 
affected  by  the  award  is  not  within  its  jurisdiction. 

(2)  If  such  a  question  is  raised  before  an  award  is  filed,  the  Court 
filing  the  award  has  jurisdiction  to  adjudicate  on  it. 

(3)  But  where  no  such  question  has  been  raised  in  the  proceedings 
to  file  the  award,  the  Court  executing  the  decree  cannot  go  into  it  and 
must  carry  out  the  orders  of  the  decree  into  effect  as  conclusive  between 
the  parties,  whether  it  may  or  may  not  be  disputable  in  point  of  law. 

Hdd  further,  that  if  the  Court  passing  the  decree  book  proceedings 
wholly  without  jurisdiction  the  parties  would  remain  unaffected  by  such 
proceedings.  Lucas  &  Crouch  J,  O. 

Baloomal  v.  Hasraj  Isardas,  1  Sind  L,  R.  93. 

Pishery — Independent  juLkar — Navigable  river — Survey  map 
— Map  for  privaie  purposes -Comparative  value.  Unless  a  person  can 
establish  his  right  to  a  fishery  independent  of  his  right  to  his  estate,  he 
can  have  no  title  to  any  such  right  in  a  navigable  river  or  any  part  thereof 
lying  outside  the  boundaries  of  his  estate. 

What  evidenoe  is  necessary  to  prove  the  grant  of  an  independent  rij^ht 
of  fishery  in  a  navigable  river  discussed.  Upon  the  docamentary  evidence 
it  was  held  that  the  lower  appellate  Court  was  in  error  in  finding  that  plain- 
tiff had  proved  an  independent  julkar. 

The  presumption  of  law  is  that  in  the  absence  of  evidence  to  the  con- 
trary, survey  maps  prepared  for  public  purposes  by  responsible  officers  of 
Government  are  entitled  to  more  reliance  than  prepared  for  private  purpo- 
ses in  a  private  suit  Brett  &  Sha/rfuddin  J.  J. 

Maihura  Naih  v.  SU  Chandra  12  0.  W.  N.  334. 

Ouardian  and  minoT— Guardian  ad  litem-^dvil  Procedure  Q)ode^ 
a.  JiJi7 — Necessity  offortnil  dischirge  from  tht  duties  of  guardian  ad  litsfn 
— ;3ut^  to  set  aside  a  decree, — Beld  that  no  suit  will  lie  to  set  aside  a  dooree 
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ihn  tnxid  is  neiiber  allegal  nor  proved  and  no  specifie  relief  is  asked  for 
ara  and  except  the  setting  aside  of  the  decree. 

Held  also  that  where  the  same  person  is  both  certificated  guardian  and 
pmdian  ad  lUern  to  minor  plaintiflb,  the  fact  th<it  one  of  such  plaintiGEs  has 
eone  of  age  and  been  appointed  certificated  guardian  of  the  persons  and  pro- 
party  of  the  others  would  not  relieve  the  original  guardian  of  her  duties  as 
gnrdkn  ad  litem:  to  do  this  requires  a  special  order  under  section  447  of 
Ae  Code  of  Civil  Procedure.  Stamley  C.  J. 

Banarsi  Prasad  v.  Ram  Narain,  A,  W.  N.,  1908,  23. 

finardian  and  Wards  Aot— Rival  claimants  for  guardianship— 
Afiitratian — Poioer  to  refer  dispute  to  arbitration — Code  of  dvil  Pro- 
dure,  see.  647  Rival  claimants^  to  be,  appointed  as  guardian  of  a  minor, 
irc  not  in  the  position  of  ordinary  litigants  and  cannot  refer  thct  matter 
in  di^te  to  arbitration.  The  guiding  principle,  in  appointing  guardian, 
is  the  consideration  what  is  best  for  the  welfare  of  a  minor. 

Per  Karamat  Husain  J.  Sea  647  of  the  Code  of  Civil  Procedure 
dads  with  procedure  and  procedure  alone  and  does  not  touch  the  substan« 
tife  law  of  arbitration.  The  consent  of  parties,  in  a  proceeding  for  appoint- 
ment of  guardian,  does  not  give  any  power  to  refer  the  matter  to  arbi« 
tntioa  Aikman  &  Karamai  Husain  J.  J. 

Makadeo  Prasad  v.  Bindeshri  Prasad,  5  All,  L.  J.  101s  A.  W.  N., 
1908.,  51. 

-Section  38— Inqwiry  before    removing    a   duly  appointed 


Guardian.  Alter  the  appellant  had  been  appointed  Quardian  of  the  proper- 
ty of  a  minor,  under  Act  VIII  of  1890,  the  opponent  applied  for  his  remo- 
val on  the  ground  that  he  was  a  fit  person.  At  the  hearing,  and  after  the 
Appellant's  statement  alone  had  been  recorded,  the  parties  agreed  to  accept 
the  Deputy  Commissioner  as  Quardiaa  He,  however,  refused  to  act  as 
nidi,  and  the  Court  appointed  the  Nazir  as  Quardian  without  hoi  ling  any 
hrther  inquiry  as  to  the  unfitness  of  the  appointed  Quardian.  Held,  that 
the  orient  appointing  the  Nazir  was  uUra  vires;  the  Court  was  bound  to  make 
an  enquiry  under  section  39  of  the  Quardian  and  Wards  Act  before  appoint- 
ing a  new  guardian  in  place  of  a  duly  appointed  guardian. 

Lucas  &  Crowch  J.  0. 
Aiskimal  v.  Hijalbai,  1  Siod  L.  B  92. 

Hindu  LBL'W—Deputter — Heriditary  shebaitship — shebaitship,  validity 
ofdisponl  by  Will — Usage^FamUy  custom. -~Reld  by  Madean  C.  J.  and 
Mitia,  J.— In  the  absence  of  any  local  usage  or  family  custom  and  wlie^e 
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no  oase  of  oeeessity  or  clear  benefit  to  the  idol  has  been  made  oat,  a  shebait 
of  a  private  debutter  is  not  entitled  to  dispose  of  his  office  of  heriditary 
ahebaitship  by  his  Will. 

Held  by  Woodroffe  J. — That  the  question  of  usage  did  not  effect  the 
matter  and  the  office  of  shebaitship  could  not  be  alicenated  by  Will. 
Sajeshwar  v.  Oopeawar  12  C.  W.  N.  813. 

Debt— Father's  debts-— 80718  liability-'Breaxh  of  Civil  duty -Breach, 

of  contract— Misappropriation— A  Hindu  father  entered  into  a  kuri  transac- 
tion, and  received  a  certain  sum  of  money  in  consideration  of  his  under- 
taking to  manage  the  fund,  to  make  collections  and  dispose  of  them  among 
other  members.  The  transaction  was  entered  into  for  the  benefit  of  the 
family.  The  father  made  the  collections  bu!^  did  not  make  the  payments 
as  he  was  bound  to.  Held,  that  the  default  in  making  the  payments  consti- 
tuted a  breach  of  a  Civil  duty  as  distinguished  from  criminal  misappropria- 
tion and  so  the  family  property  was  liable  in  respect  of  the  contract. 

White  C.  J.  &  Benson.  J. 
Kanemar  v.  Krishnacharya,  17  M.  L.  J.  613. 


Son,  right  of  to  challenge  a  ready  money  debt  contracted  by 

{he  father — Antecedent  debt,  meaning  of-^Oroundsf^r  challenging  addi 
contra^cted  by  a  Hindu  father — Held,  that  where  family  property  is  mortga- 
ged by  a  Hindu  father  to  secure  repayment  of  an  advance  made  at  the  time 
of  the  mortgage  his  son  cannot  challenge  the  mortgage  on  the  ground  that 
there  was  not  an  antecedent  debt.  In  order  to  challenge  such  a  transaction 
he  must  show  that  either  the  debt  was  not  contracted  at  all  or  is  no  longer 
in  existence  or  is  tainted  with  immorality.  Sanders  &  Orijfins  J.  G 

Jangi  Singh  v.  Chaudhri  Ganga  Singh,  10  O.  C.  360 

-Joint  fBmily^ Property  acquired  by  joint  exertion  of  father 


and  eons  Ivnng— joint  character  of  the  property— Nuc'eus  of  property- 
joint  property — self  acquired  property. — Wl^ere  a  father  and  his  sons  acquire 
their  propertv  by  their  joint  labours  and  are  besides  joint  in  food  and  wor- 
ship, they  must  be  regarded  as  having  constituted  a  joint  Bindu  family 
even  though  there  may  have  been  no  nucleus  of  property  which  has  come 
down  to  the  father  from  his  father  or  grand-father  or  great  grand-father. 
For  the  formation  of  a  coparcenary  in  Hindu  law  such  a  nucleus  is  not  ab* 
solutely  necessary,  provided  the  persons  consti^'Uting  it  st^nd  in  the  relation 
of  father  and  son  or  other  relation  requisite  for  a  coparcenary  system  and 
those  persons  by  livmg,  messing  and  worshipping  to  gether,  and  throwing 
aU  the  property  acquired  jointly  into  one  common  ^t|^^  ^  i^nifast  their  iq- 
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Wmi  to  deal  with  one  another    and  without  sideis  as  members  of  a  oo- 
fumary  system  under  the  Hindu  law. 

ft  is  open  to  a  co- parcener  to  alienate  the  whole  property  with  the 
tmsai  of  other  coparceners,  but  he  can  not  alienate  it  so  as  to  prejudice 
the  rights  of  oiher  members  of  the  family. 

Where  certain  property  has  acquired  the  character  of  joint  property 
aoder  Hindu  law,  it  has  imposod  on  it  by  that  law  as  a  consequence  of  that 
ebanctcr  certain  obligations  which  cannot  be  got  rid  of  by  the  co-parceners 
to  the  prejudice  of  the  parties  in  whose  favour  those  obligatioas  are  created 
ky  the  law  by  a  mere  agreement  to  tieat  it  as  the  self-acquired  property 
of  one  of  those  co-parceners.  Chanda^juatkar  &  Knighf  J  J. 

Laldcts  Narandas  v.  Moiibai  10  Bom.  L  R  175. 


Succession— Pe'-aon  excluded  from  sticcession    by   incu/ra- 

ibdueose.  Ahhotigh  a  Hin<^iu  who  is  sutiering  from  an  incurable  disease 
Bty  be  unable  to  inherit,  if  he  succeeds  to  an  estate  before  contracting  such 
diaeaee  he  will  not  thereby  be  divested  of  such  estata 

Aiknxan  <&  K.  Husain  J.  J, 

ifttrii  Singh  v.  Jai  Singh,  A.  W.  N,  1908  47  =  5  A.  L  J.  116. 

Eocclusion  from  inheritan&t'- Disqualification  of  huhhand  as 

TOttfxfercr—  Wife  not  effected  by  disqaalidcatioa—Conatruction  of  texts.  The 
wife  or  widow  of  disqualified  Hindu  does  U't  become  incapable  of  inheri* 
ting  property  merely  by  reaFon  of  her  husband's  disqualficaiion,  whether 
dkeelaims  as  heir  to  a  dtceafeed  person  through  her  husband  or  otherwise, 
if  she  is  herself  free  trom  any  of  the  defects  which  exclude  a  persoQ  from 
inheritance  und^r  the  Ilindu  Law. 

It  is  a  canon  of  interpretation  in  Hindu  law  that  a  special  text  form- 
ing an  exceptation  to  a  general  text  should  te  construed  strictly  and  apply 
only  to  the  cases  falling  clearly  wichin  it.     Chindavarkar  &  Knight  J.  J. 

Qangu  v.  Chandra  bhagabai,  10  Bom.  L.  R.  149. 

Will— ConstrucUon'' Life  estate  and  widow's  estate— Dis- 
tiwiion  between — Sale  by  limited  ownerSale  when  set  asi*'e—T.  P.  Act 
i  5i  Held,  that  a  will  containing  the  following  betjuest,  to  the  testator's 
mother.— "The  aforesaid  properties  hhouli  go  to  you  f»r  your  maintenance 
tnd  you  shall  accordingly  etijr  y  the  same  all  your  life  with  right  to  sell  or 
pftaway",  conferred  on  the  mother  o.ly  a  life  estate  and  not  a  widow's 
oiate,  and  that  an  alienaiion  by  the  mother  or  persons  imder  her,  of  the 
(vopertieB,  cannot  confer  any  interest  on  the  alienees  bepond    her    1{^^9J>^T^ 
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even  though  the  alienation  be  for  a  purpose  binding  on  the  estate  of  the 
testator  L  e.  for  dischcirging  a  mortgage  created  by  the  testator  on  the  very 
propettiea 

A  Hindu  testator  gave  certain  properties  to  his  mother  for  maintenance 
with  powers  of  alienation.  The  property  was  subject  to  a  mortgage  created 
by  the  testator. 

The  mother  giited  away  the  properties  to  her  nephew.  The  mortgagee 
obtained  a  mortgage- decree  against  the  widow  of  the  testator,  the  mother, 
and  her  nephew,  and  in  order  to  satisfy  the  decree  debt,  the  nephew  sold 
away,  by  a  private  sfile,  ihe  properties  to  third  persons  and  discharged  the 
decree  debt.  The  widow  was  not  proved  to  have  been  a  consenting  party 
to  the  sale. 

Ueld — That  neither  the  mother  nor  her  donee  the  nephew,  was  compe- 
tent to  convey  any  thing  more  than  the  life  interest  of  the  mother  in  the 
properties,  and  that  the  widow  was  entitled  to  recover  the  properties  on  her 
paying  the  amount  of  the  mortgage  decree  debt  and  the  value  of  the  im- 
provements, if  any  eflfected  by  the  alienor  in  good  faith,  of  the  properties. 

White  C.  J.  &  MiUer  J. 

Nanjamun  v.  Nacharam,  17  M.  L  J.  6£9. 

Joint  Hindu  fsimilj —Liability  of  sons  for  fathers  debts — 

Defence  that  debts  were  incurred  for  immoral  purposes— Burden  of  proof — 
According  to  the  Hindu  law  of  the  Mitakshara  echool  it  is  not  necessary  in 
order  to  establish  a  son's  liability  for  his  father's  debt  that  it  should  be 
shown  that  the  debt  was  contracted  for  the  benefit  oE  the  family.  It  is  suffi- 
cient, in  order  to  establish  the  liability  of  sons  to  pay  a  personal  debt  of 
their  father,  if  the  debt  be  proved,  and  the  sons  cannot  show  that  it  was  con- 
tracted for  immoral  purposes  or  was  such  a  debt  as  does  not  fall  within  the 
pious  duty  of  the  sons  to  discharge  Maharaj  Singh  v.  Balwant  Singh,  28 
All.  508-  distinguished.  Kithan  Lai  v.  Oaruruddkwaja  Prasad  Singh,  21 
AIL  16;  followed. 

Where,  in  such  a  case  as  above,  the  sons  set  up  the  defence  that  the  debt 
was  incurred  for  immoral  purposes,  the  burden  of  proof  is  on  them  and  not 
on  the  creditor.  Dtbi  Dat  v,  Jadu  Rai  24  A.11  453;  followed.  Jamna  v. 
Nain  Sukh  9  All.  493  dissented  from. 

And  merely  general  evidence  of  profliojacy  on  the  part  of  the  father  is 
not  sufficient.  Chintamanrav  v,  Mahendale  Kaskinath;  14  Bom.,  320;  refer- 
j^  J  ^Q^  Bannerji  &  Richards  J.  J. 

Babu  Singh  v.  Biharilal,  A  W.  N.,  1908,  61.  =  5  A-  L.  J.  H*. 
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-Joint  property — Joint    family-property— Joint    ancestral 


j^ily  property — Distinctions  bttw< en- Nucleus,  how  far  a  necessary  in- 
iredient. — The  three  notions  (1)  Joint  property,  (2;  Joint  family  property 
wd  (3)  joint  ancestr.il  family — Property  are  distinguishable.  In  all  three 
tluQgs  there  is  a  common  sabject,  property;  bat  it  is  qualified  in  three  differ- 
ent ways.  The  joint  property  of  the  English  law,  is  property  held  by  any 
two  or  more  persons  jointly,  and  its  characteristic  is  survivorship.  Analogies 
drawn  from  it  to  j  jint-family  property  are  false  or  likely  to  be  false  for  several 
iweona  The  essential  qualifica  ion  of  the  second  class  is  not  jointness  only 
but  a  good  deal  more,  Two  complete  strangers  may  be  joint  tenants  accord- 
ing to  English  law:  bat  in  no  conceivable  circumstances  could  they  constitute 
A  joint  Hindu  family,  or,  in  that  capacity,  hold  property.  In  the  third  case, 
property  is  qualified  in  a  two-fold  manner:  it  must  have  been  joint  family 
property  and  it  must  be  ancestral. 

It  is  obvious  that  there  must  have  been  a  nucleus  of  joint  family  pro* 
perty  before  ancestral  joint-family:  property  can  come  into  existence  because 
the  Word  ancestral  connotes  descent  and  therefore  of  course,  pre-existence. 
Bat  because  it  is  true  that  there  can  be  no  joint  ancestral  family  property 
without  a  previous  nucleus  of  joint-family  property  it  is  not  true  that 
there  can  not  be  joint-family  property  without  a  pre-existing  nucleus,  for 
that  would  be  identifying  joint-family,  with  ancestral  joint-family  property. 

Where  there  is  ancestral  joint  family  property,  every  member  of  the  fa- 
mily acquires  by  birth  an  interest  in  it,  which  cannot  be  defeated  by  indivi- 
dual alienation  or  disposition  of  any  kind.  This  is  equally  true  of  joint 
&mily  property. 

Where  it  is  known  or  admitted  that  some  at  least  of  the  property  of  a 
joint  family  has  come  down  to  them  the  presumption  is  that  the  whole  pro* 
periy  is  ancestral,  and  any  member  alleging  that  it  is  not,  will  have  to  prove 
his  self-acquisition. 

Where  property  is  admitted  or  proved  to  have  been  joint-family  property 
it  18  subject  to  exactly  the  same  legal  incidents  in  every  respect,  as  property 
whidi  is  admitted  or  proved  to  be  ancestral  joint  family  property.  Further, 
du8  class  of  property  in  India  differs  radically  in  origin  and  essential  charac- 
tflrifltics  from  the  joint-family  property  of  the  English  law.  The  fundamental 
principle  of  the  Hindu  joint-family  is  the  tie  of  sapindaship.  Without  it,  it  is 
impossible  to  form  a  joint-Hindu  family.  With  it  as  long  as  a  family  is  liv- 
ing together,  it  is  almost  impossible  not  to  form  a  joint-Hindu  family,  and 
is  of  its  very  essence. 

There  is  nothiDg  either  in  practice  or  theory  which  excludes  the  possibi- 
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lity  of  memhers  of  the  same  family,  smarting  a  family  fortune  holding  it  as 
members  of  a  juiot-family  ami  ihertby  clothing  it  with  ail  the  legal  qualities, 
and  incidents  of  joint- family  property,  cbicf  among  whic  i  is  that  every  meai- 
bers  born  into  the  family  after  the  property  has  acquire  i  that  character,  aad 
before  it  has  been  divested  of  it  by  portion,  obtains  by  birth  an  interest 
in  it  Beaman  J, 

Kareandna  Dharamsey  v.  Gangabai  10  Bom.  L  R  189. 

Widow- A  lienation'Cortdi  leralion  in  pxrtf  Inniing  on  rever^ 
sioners-'Sent  by  reversioners  to  set  aside — r lea  lings^ consents— decree, 
fravteof—A,  Elmdu  widu>v  is  not  bound  t>  mortgige  any  portion  of  her 
husband's  estite,  if  that  be  more  prejudicial  to  her  than  a  sale  by  redocing 
her  income  to  a  greater  e?ctent  a^i  s'lo  d  )3s  uoth  )ld  the  property  for  the  benefit 
of  the  reversioner  nor  is  sho  bound  toraiso  money  on  her  personal  security. 

The  right  of  a  reversioner  to  set  aside  a  sale  deed  excuted  by  a  Hinda 
widow  which  is  in  part  for  a  consiJeration  binding  upon  the  reversioner,  de- 
pends upon  his  refund  of  at  least  so  much  of  the  coiisideraiijn  as  is  binding 
upon  the  reversion;  and  in  a  suit;  to  set  abide  the  sale,  the  reversioner  shoald 
offer  to  reim  burse  the  bmafiJe  purchasers  cf  so  m  tch  of  the  money  as  has 
been  legitimately  advanced.  Mutteiiram  v.  Oopjbal^  1873,  11  ti.  L.  R.  416; 
followed. 

Courts  could  not  in  the  lifetime  of  the  widow  decree  that  upon  her  death 
the  deeJs  of  property  should  be  i^ei  ande  upon  payment,  by  the  persons  who 
shoald  succeed  to  the  estite,  of  the  amount  which  the  widow  was  entitled  to 
raise  in  asmuch  as  it  would  be  contingent  upon  the  will  of  persons  who  aiight 
succeed,  to  the  inheritance  whether  they  would  pay  the  amount  or  not,  and 
the  purchaser  could  not  properly  be  placed  by  a  decree  of  the  court  in  a  state 
of  uncertainty  as  to  whether  or  not  he  could  safely  expend  capital  in  the  im- 
provement of  the  e9ta^o  Such  a  decree  would  be  unjust  to  the  purchaser 
and  it  would  be  contracy  to  public  policy  to  place  an  estate  in  that  position 
in  which  it  could  not  be  known  whether  an  estate  could  be  safely  improved 
or  not.  Oobind  v.  BaUeo,26  A.  330  dissented  from 

BoddamJk.SankaranN'air  J.  J. 

Singan  Selti  Dravpur  2ayamma,  17  M.  L  J.  2. 

Burden  of  proof— Pur cliaser  from  a  Hindu  woman — duty 
of  One  who  claims  title  under  a  conveyonce  from  a  Hindu  woman  with 
the  usud  limited  interest  which  a  Hindu  woman  takes,  and  who  seeks  to 
enforce  that  title  A|;iins!i  roversiin^r  U  always  s'iV|ic*i  to  the  burden  of  pro- 
ving not  only  the  genuinene^ss  of  his  coave) anse,  bit  the  full  compreheosloQ 
^  the  limited  owner  of  the  nature  of  the  alienation    she  was    making  and 
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lb  tbit  that  that  alieoatton  was  justified  by  necessity,  or  at  least  that 
h  alienee  did  all  that  was  reasonable  to  satisfy  himself  of  the  existence 
rfaoeh  Qeofrwty,  and  this  harden  lies  the  mere  heavily  on  one  who  comes 
into  Court  with  the  case  that  he  did  not  take  from  a  limited  owner,  bnt 
from  one  whose  title  he  alleges  to  have  been  adverse  to  that   owner. 

P.  (7. 
Baja  Rai  v.  DM  Dayal  12  C.  W.  N.  398. 

Insolvenoy  Act  (St  11  and  18  Vic ,  c.  40),  s.  7—Iu6olveney-^ 
y^ng  ord&r^Oficial  aesignee^Withdravxd  of  the  petition  far  ineclven' 
q-^Right  of  Ojjicial  Assignee  to  maintain  a  suit.  On  the  14th  October 
1B03,  a  petition  m  insolvency  was  filed  and  a  vesting  order  was  made  by 
the  CSoort.  On  the  15th  Jnue  1904,  the  insolvents  took  ont  a  rule  nisi  to 
witbdraw  their  petition;  and  the  rule  was  made  absolute  on  the  2l8t  Sep- 
teaber  1904.  But  the  rules  were  n^t  drawn  up  till  27th  February,  1906. 
la  the  mennwhile,  the  Official  Assignee  Bled  a  suit  on  the  2nd  March  1905, 
OQ  behalf  o[  the  insolvents  to  recover  a  sum  of  money  alleged  to  be  due 
to  the  insolvent's  firm  in  respect  of  certain  mercantile  transactions.  It  was 
objected  that  the  Official  Assignee  was  not  entitled  to  maintain  the  suit 

Hdd,  that  at  the  date  of  the  institution  of  the  suit  the  insolvency  pro* 
eeedings  were  still  in  fore  3.  and  the  assets  of  the  insolvents  still  remained 
vested  in  the  Official  Assignee.  The  su))sequent  coming  into  force  of  the 
order  could  not  vitiate  the  institution  of  the  suit,  and  it  was  that  the  Offi- 
cial Assignee  was  competent  to  bring  the  suit  He  was  also  competent  to 
csDtinue  it  for  the  order  of  withdrawal  even  after  it  became  operat  ve.  was 
M  effective  to  divest  the  Official  Assignee  and  revest  the  property  in  the 
ivobreDts. 

The  withdrawal  of  a  petition  for  insolvency  does  not  operate  to  discharge 
tbe  vesting  order.  A  withdrawal  for  which  no  provisions  is  made  in  the  Act 
euaot  be  regarded  as  the  legal  equivalent  of  a  dismisal  by  consent. 

Jenkins  0.  J.  &  Batehelor  J. 

Haji  V  N.  C.  Maeleod  10  Bom.  L.  B.  178. 

Interest— Ptfnoi  rate— Fair  interest  to  be  aUowed. — Held,  that  having 
i^vd  to  the  orJiniry  baziar  rates  for  loans  on  personal  security,  24  p.  a 
'nterest  pc r  annom  should  b3  allowed  in  cises  where  the  bond  pued  on  pro- 
vides for  ezborbitant  interest.  Lucas  v.  Crouch^  J.  C. 

Kewamal  v.  Moo^  Haji,  1.  Sind  L.  B   113. 

Xafhiawar-C  P.  Code,  Ss.  688  CI  (24),  and  ^9Z— Appeal  against 
n^Mol  to  grant    temporary  injwiion — A  miscellenous  appeal  is  allowed 
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ujiider  Sep.  588  CI  (24)  aj^^inst  an  ardor  refaaing    a    temporarj  injwotiQi^ 
just  as  much  as  against  one  granting  it,  i^  the  words    ^  or  refuse  the  ^m'' 
in  Sec.  493.  C.  P.  C.  imply  the  order  of  refusal  being  appealable. 
PareAA  ExirHal  Bai  Majiba,  17  K.  L  R.  290. 

\ Sec.  622 — Powers  of  revision-Waiver  cf  jwrisdidionr^Power 

of  District  Judge  Jv/risdiction  tq  grant  heirship  CertiJioate-^A,  certificate  of 
heirship  having  been  orderd  to  be  granlied  by  a  subordinate  (/ourt  of  the 
Administrator  of  a  native  state,  on  condition  that  the  opposite  party  did 
not  file  a  regular  suit  within  3  months,  the  suitor  applied  for  revision, 
contending  that  such  an  order  ought  to  be  passed.  The  opposite  party, 
who  had  applied  elsewhere,  pointed  out,  without  making  an  application  for 
revision,  that  the  Court  making  the  order  had  no  such  jurisdiction  under 
the  powers  allotted  by  the  Government.  Held  that  the  fact  that  the  op- 
ponents had  made  no  application  for  revision  and  appeared  to  have  filed 
an  appeal  elsewhere,  made  no  difference,  as  there  could  be  no  waiver  re- 
garding jurisdiction;  and  that  the  agent's  Court  being  a  High  Couit  and 
having  the  records  and  the  parties  before  it,  was  bound  to  hold  the  pro- 
ceedings null  void  under  sec.  G22  C.  P  C,  Held  a^so  that  the  court  of 
the  Administrator  would,  as  being  the  Court  of  the  District  Judge  be  the 
proper  forum  to  adjudicate-upon  the  grant  of  such  a  certificate, 

Bai  Monghi  v,  Sunderji  RaichaTid  17  K.  L.  R.  27G. 

Court  fee -On  s^  off-- Civil  Procedure  (ant  XTV  of  1882)    Sec. 

Ill,  S16--G.  R.  No.  7967  of  3-12-88  superseded  by  Government— The  fee 
payable  on  a  set-off  is  now  not  that  paid  on  the  excess,  but  that  paid  on 
the  defendaat's  whole  claim  (XVII  K.  L.  R.  190G,  subsequently— confir- 
med by  GovernmentJ 

Nautamlal  v.  Oandhi  Panachand  17  K.  L.  R.  259. 

^Evidence  Act  S.  116— Edoppel  of  tenant— Title  enquired  into 

in  special  circumstances — Succession  amoitg  Mahomedandervisli  of  a  vion* 
astery. — In  a  suit  for  rent  alleged  to  be  due  under  a  rent  note  piu&sed  to 
the  plaintiff  as  heir  and  successor  to  the  estate  of  a  deceased  person,  the 
defendant  having  replied  that  he  had  occupied  the  house  for  12  years 
under  an  agreement  with  the  real  successor,  and  that  the  rent  note  was 
passed  at  the  request  of  that  successor  to  the  plaintiff  in  the  name  of  the 
estate  of  the  deceased  and  also  that  rent  had  already  been  paid  to  the 
third  person,  held  that,  though  the  ordinary  issue  that  would  arise  in  such 
a  rent  suit,  was  simply  whether  the  relation  of  landlord  and  tenaiUt  was 
ftblished  between  the  parties,  yet  the  (question  of  title  ^that  is  tUe  <]|ue8- 
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tin  of  heirship  and  succession)  must  be  decided  under  the  special  circums- 
(nees  of  the  case. 

Eaji  Mustakali  v,  Memon  17  K.  L.  R.  292. 

—Pleader's  fees— A  decree-holder  having  failed  in  a  summary 
cWm  brought  by  an  albged  mortgag'^e  of  his  judgementdebtor  to  raise 
iltachraent  filed  regular  suit  under  sec.  213,  C.  P.  C.  claiming  that  the 
mortgage  was  inoperative  and  that  the  attachment  should  be  restored. 
The  suit  being  decided  in  his  favour  and  costs  thrown  on  the  mortgagee 
the  question  arose  (upon  the  decree-holder's  application)  whether  pleader's 
fees  should  be  assessed  on  the  decretal  amount  for  which  attachment  was 
wught,  or  on  the  amount  coi responding  to  the  fixed  fee  of  Rs.  10  0-0. 

Held,  that  pleader's  fee  should  b^  calculated  on  the  actual  value  of 
the  property  in  lit'gation  and  not  on  the  amouiit  of  the  claitft  as  estima- 
ted for  paying  Court  Tees. 

Manager  of  the  Estate  of  Vala  0-iga  ffipa  v.  Miatri  Jivan     Vaata, 

17  K.  L.  R  278. 

^Begnlation  (VHI  of  1827).— ffiwiw  widow  left  in    enjoyment 

of  her  father-in  law  s  property  by  acqai&3G'inoe  or  by  psrmission  of  hie 
daughters  for  over  20  years — Successors  of  such  widow — Adverse  posses- 
sion, and  permission  possession-- Civil  Procedure  (Act  XIV  of  1882\ 
«c.  6^7 — Review  of  order  granting  heirship  of  certificate.  A  father 
having  died,  the  widow  of  his  predeceased  son  was  allowed  to  live  in 
enjoyment  for  over  20  years,  and  after  her  death,  surviving  daughter, 
and  also  a  son  of  a  deceased  daughter  of  the  father  applied  for 
a  certificate  of  heirship.  Held,  that  really  the  widow  could  not  be  the 
heir,  though  she  was  allbwed  to  remain  in  enjoyment  of  her  deceased 
fiither -in-law  8  property;  that  she  being  a  trespasser,  the  succession 
opeaed  on  his  death  and  not  on  hers;  and  that,  as  at  the  date  there  were 
tKve  other  daughters  also,  the  property  vested  in  them  severally  and 
80  tlie  Wo  applicants  were  entitled  to  several  half  shares  of  the  father's 
p«>peTty  (IV  Bom  219,  IX  Bom.  p  p  31,  34)  and  that  each  should  have 
been  ordered  to  pay  half  the  fees  required  for  issue  of  the  certificate  but 
that,  as  her  possession  lasted  for  over  20  years,  and  as  her  possession 
must  be  presumed  to  be  on  herowp  behalf  unless  it  were  proved  to  be 
on  some  one  else's  what  was  first  a  trespass  ripened  into  ownership;  that 
supposing  she  had  a  life  estate  or  that  she  took  as  an  absolute  owner  (free  from 
the  ordinary  presumption  attaching  to  her  actual  relationship),  the  father's 
.iiuvivii^  daughter  could^be  the  sole  heir,  and  that  by    the.   apparently 
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bona  fide  ncc[meBoencQ  of  the  father  in  the  widow's  poBsegsion,   the    right 
of  the    deceased  daughter's  son  would  be  extinguished. 

Rajgor  Popailal  v.  Bai  Sanldi  tiajaram,  17  £•  L.  B.  261, 

Belions  TmBt—Appointmert  of  aucceaaor  to  sir-fakir.  The  ap- 
pointment of  a  successor  to  a  sirfakir  (head  dervis)  in  takia  (conTent), 
may  be  made  by  the  sir-fakir  himself  subject  to  the  confirmation  of  the 
ruling  power,  and  where  he  dies  without  nominating  a  successor,  it  is 
competent  to  the  ruling  power  of  the  judicial  authority  to  appoint  a  new 
one  who  would  usually  be  selected  for  superiority  of  qualifications  com- 
bined with  seniority  and  generally  but  not  necessarily  in  the  same  fa- 
mily. 

Hazi  Mudakabi  v.  Memon  Daud  Latif  17  K.  L.  R.  292. 

Review  of  an  order  granting  Jieirship  eertificate — Whs- 
ther  lies.  An  application  for  review  of  an  order  granting  as  heirship  cer- 
tificate lies  under  sec,  647  0.  P.  Code. 

17  K.  L  R.  261. 

Lambardar  and  oo-BYkhrer— Powers  of  larnbardar  to  deal  wUk 
coparcenary  lands  -^Lease  for  seven  years. — In  the  absence  of  a  custom 
^  to  the  contrary  a  lambardar  has  no  power,  without  the  consent  of  the  co- 
sharers^  to  grant  a  lease  of  coparcenary  land  beyond  such  term  as  the 
circumstances  of  the  particular  year  or  season  may  require.  ChaUray  v. 
Nawala  (  Weekly  Notes,  1906,  p.  257  )  followed.  Mwkhta  Prasad  v. 
Kamta  Singh  (  Weekly  Notes,  1S06,  p.  277  )  distinguished. 

Stanley  C.  J.  &  Burkitt  J. 

TikamSingk  v.  Khubiram,  A.  W.  N.,  1908,  56. =6  A.  L.  J.  173. 

Land  Aoqtdsition  Act  (  1  of  1894  ),  sco.  Zl—Land  acquisition 
Compensation — Mortgage — Right  of  mortgage, — The  mortgagee  of  proper- 
ty, a  portion  of  which  is  acquired  by  Government,  is  entitled  to  the 
whole  of  compensation  allowed  by  Qovemment,  when  the  mortgage  money 
exceeds  the  sum  awarded  as  compensation.  Reid  J, 

Topans  Das  v.  The  Secretary  of  staie  for  India  in  Gotincil  9  P.L.R.  3. 
8  49 — "  House,  manufactory  or  building  " — Acquisition 
of  part  only  required — Whether  whole  must  be  pu/rchased. — Land  which 
is  not  a  house,  manufactory  or  building  in  the  literal  sense  and  which 
is  not  reasonably  required  for  the  full  and  unimpaired  use  of  a  house, 
manufactory  or  building  cannot  be  considered  as  part  of  the  "  bouse^ 
manufactory  or  building  "  within  the  meaning  of  section  49  of  Act  No.  I 
of  1894,    Whether  or  not  Ute    land  m  00^  tenmmMy  vmij^d  is  •  ^^ 
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te  of  &ct  depending  upon  the  particular  circumetances  of  each  case. 
TkoiraliLal  v.  The  Secretary  of  State  for  Joidia  in  Couoicil  11  All.  378 
Astioguished.  Banner ji  &  Richards  J.  J. 

Nitaram  v.    The  Secretary  of  State  for  India  in  Council,  A.     W. 
S.  1908,  Ga«5.  A.  L.  J.  166. 


TTees-^I/Md-hoLder  8  and  tenatU'e  rights  ae  to  trees  on 
iewmfs  holding. — Held  that  afi  a  general  rule  the  propejty  in  timber 
growing  on  a  tenant's  holding  vests  in  the  zamindar,  and  the  tenant  has 
BO  right  to  cut  and  remove  such  timber.  But  as  a  general  rule  also  the 
xunindar  has  no  right  to  interfere  with  the  enjoyment  by  his  tenant  of 
the  trees  upon  his  holding  so  long  as  the  relation  of  landlord  and  tenant 
wbsists.  Stanlly  C,  J.  &  Burkitt  J. 

OangaDei  v.  Badam,  A.  W.  N.  1908,  51  =  5  A  L.  J.  99. 

Legal  Fraotitioner's  Act  (XVIII  of  1879;,  Seo.  13  -Compromise 
4y  client. — A  kgal  practitioner,  who  believing  himself  to  be  under  a  pe- 
cQoiary  liability  tc  his  client,  endeavours  to  get  the  cliei.t  to  accept  a 
less  amount  than  that  for  which  he  is  liable  is  not  guilty  of  '*  grossly  im- 
proper conduct  in  the  discharge  of  his  professional  duty  *'  within  the  mea- 
ning of  see.  13  of  the  Legal  Practitioner,  Act. 

atamley  C,  J,  Banna  ji  <S;  Aikman  J.  J. 

In  the  matter  o(  Ahsan  Ali  5  A.  L.  J.  126. 

Sees.  18    and    l^-^Pleader— Unprofessional    conduct 

Befusal  of  brief  for  ^itical  reasons— Right  to  refuse— Reasons  for  refu- 
nl  if  must  be  dated — Ri^ht  to  move  High  Court  to  quash  proceedings  when 
called  upon  to  show  cause.— k  pleader  is  not  bound  to  accept  a  brief  of- 
fered to  him,  nor  to  state  his  reasons  for  refusing  to  accept  it.  A  pleader 
baving  refused  a  brief  offered  to  him  was  subjected  to  stringent  examina- 
tion to  disclose  his  reasons  and  on  its  appearing  that  his  reasons  were  poli- 
tical, proceedings  were  started*  against  him  under  the  Legal  Practitioners' 
Act  and  he  was  called  upon  to  show  cause  why  he  should  not  be  reported 
to  the  High  Court  for  unprofessional  conduct.  Without  waiting  to 
show  cause  the     pleader  at  once  moved  the  High    Court    to  quash  the 


Held — That    he  was  entitled  to  do  so.    That  there  was  no    rule  of 
ivocedure  to  justify  the  examination  to  which  he  was  subjected. 

Maclean  C  J.  &  Coxe.  J. 
(In  the  matter  of)  Nahin  Chandra  Das  12  C.  W.  N  781. 
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Vance — Validity  qf  payments  in  advance  as  against  an  auction  ptirchaser. 
Bonafide  payment  of  rent  ia  advance  by  lessees  to  the  lessor  tinder  tlie 
condition  of  a  regif^tered  lease  before  sale  of  the  property  is  binding  upon 
the  purchaser  as  the  lease  being  a  registered  one  it  is  his  duty  to  make 
enquiries  whether  any  payment  was  made  under  its  terms. 

Stanley  C.  J.  &  BurhUt  J. 
Nand  Kishore  v.  Anwar  Husain  5  A«  L.  J.  91. 

Light  &  air— 45  degree  rule^didurbing  the  prevailing  wind — The 
plaintiff  alleged  that  he  had  sold  a  piece  of  land  to  the  defendant  on 
condition  that  the  defendant  will  raise  a  party  wall  neither  more  nor  less 
than  14  feet  in  height,  but  either  through  fraud  or  mistake,  in  the  doeu- 
ment  executed  for  the  purpose,  it  was  written  that  the  wall  was  not  to 
be  less  that  14  feet,  but  it  may  be  more.  The  defendant  had  raised  a 
wall  38  feet  high  and  by  the  side  of  the  wall  had  erected  privies  and 
out-bouses  which  were  a  nuistece,  and  thereby  interfered  with  plaintiffs 
right  of  easement  of  light  and  air.  Held,  that  the  plaintiflf  was  entitled 
to  rectification  of  the  document  and  an  injunction  ordering  the  defendant 
to  pull  down  the  party  wall. 

As  for  easement  of  light,  the  plaintiffs  main  building  being  38  feet 
from  the  out-houses  and  being  only  38  feet  in  height,  by  the  rule  of  45 
degrees,  thete  was  no  infringement  of  the  easement  of  light. 

A  person  can  not  acquire  by  prescription  a  right  to  the  uninterrup- 
ted flow  of  the  prevailing  wind   without  obstruction  to  his    premises. 

Lucas  &  knight  J.  C. 
Badroodin  vs.  Anthoney  E.  Almeida  1  Sind  L.  R  32 
Limitation  Act,  Section  12— Exclusion  oftims  between  Judgment 
and  signing  of  decree.— Application  for  copies  filed  late.— Application 
for  leave  to  appeal  in  forrna  pauperis.— Court  fees  paid  subsequently,— 
Where  a  decree  is  not  preparad  and  signed  for  several  days  after  passing 
of  the  judgment,  the  Appellant  is  not  entitled  to  exclude  the  period 
of  auch  delay,  unless  he  has  put  in  an  application  for  a  to^y  of  the 
judgment  and  decree.  If  he  applies  for  a  copy,  but  the  copy  cannot 
be  prepared,  because  the  decree  is  not  signed  he  will  under  Section  12 
of  the  Limitation  Act,  be  entitled  to  exclude  the  number  of  days,  which 
elapse  between  the  date  of  his  application  and  the  date  on  which  the 
oop7  is  prepared. 

Where  an  application  for  leave  to  appeal  informs  pauperis  has 
been  presented  within  the  proper  time  and   is    still  under  enquiry,  and 
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the  ipplicMt  pays  Court  feas  as  on  a  regular  appenl,  the  regular  appeal 
iMlbe  considered  to  have  been  presented  on  the  date  on  which  the  appU* 
ei&m  was  presented.  But  this  principle  will  not  apply,  if  the  application 
far  leave  to  appeal  in  farma  pauperis  had  been  presented  after  the  pe- 
riod of  limitiition.  Lucas  &  Orcmch  J-  C. 
LalAiamal  va.  Joqm('^omaJL,  Sind  |^.  R.  71. 

— — Sec.  14,  Art  14  ',  Vk^— Action  in  ejectment,  previous-- 
Ims  between  Defendants-  -  Original  and  appellate  judgment-- Period  in- 
jtnm,ng — Right  af  action  in  suspense.  C's  heirs  brought  a  suit  for  pos- 
DsdoD  against  the  respective  heirs  of  B  and  M,  claiming  a  certain  share 
iai  certain  property  in  the  possession  of  the  heir  of  B.  In  the  judg- 
ment  in  the  action  pronnnnoed  on  the  20th  April  1903  upon  an  issue 
raised  by  the  Defendants  the  heirs  of  B,  as  between  themselves  und  their 
co-Defendants  heirs  of  M,  it  was  declared  that  th,e  letter  were  entitled 
to  I  share  in  the  property.  The  Appellate  Court  set  aside  on  the  22nd 
February  1904,  the  judgment  of  the  Lower  Court  so  far  as  it  aflected 
I's  heirs,  on  the  ground  that  in  a  suit  in  ejectment  no  decree  could  be 
made  against  a  co  Defendant;  M's  heirs,  then,  on  the  14th  November 
1904,  instituted  this  suit  for  a  declaration  of  their  share  in  the  property, 
for  possession,  partition  and  other  reliefs,  stating  that  the  had  been  dis- 
possessed on  the  18th  January  1892.  The  Lower  Court  dismissed  the  suit, 
holding  it  to  be  barred  by  limitation. 

Hdd,  on  appeal — The  plaintiffs  were  entitled  to  deduction  of  the  pe- 
riod between  the  20th  April  1903  when  in  the  previous  suit  they  obtain- 
ed a  decree  in  their  favour  and  the  22nd  February  J 904,  the  date  of  the 
reTcrsal  of  that  decree  by  Appellate  Court,  their  right  of  action  having 
been  in  suspense  io  the  interval.  Mussamat  Ranee  v.  So-shee,  12.  M  I. 
A.  244  (1868;.   Prem  Nath  v.  Rookea,  7  M.  I.  A.  357  (1859)  referred  to. 

— r— — Art  10 — Limiitat^'On — Pre-envpUon  smt '--Property  in  smt  . 
vtbpmessuyncftcnmd— Property  capable  of  physical  posssfision  M^ld, 
that  property  in  the  possession  of  tenants  capnot  be  said  to  be^  capaUe* 
of  physical  possession  within  the  meaning  of  article  10  of  second  schedule 
of  the  Limitation  Act.  P.  R  88  of  1905  s.  c.  179  P.L.Rof  1905  explained* 
L  L  R,  XXIV  All.  18  (P.  C.)    IG  P.  R,  1885,  48  P.  R.  1884  followd 

{F.B.) 
fflbttlam  UuOafa  v.  Shahabuddin  Khan,  9  P.  L.  R.  15& 

Arts.  44  and   144— J(wn«    Hindu  family,     guardian   of 

a  iwmbsr  b^onjing  to— Transfer  by  mother  purporting  to  act  as  gw^r^ 
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dian — Siiit  for  possession  brought  by  a  minor  to  recover  property  (dienor 
ted  without  necessity ,  limitation  for — Held,  that  in  a  joint  Hindu  family 
the  mother  of  a  minor  cannot  be  considered  to  be  the  legal  guardian  of 
the  minor. 

Held  farther  that  where  a  member  of  a  joint  Hindu  family  brings  a 
suit  for  recovery  of  possegsion  of  the  property  alienated  during  his  mino- 
rity by  his  mother  professing  to  act  as  his  guardian,  within  twelve  yean 
from  the  date  of  transfer,  but  more  than  three  years  from  the  date  of 
attaining  majority,  the  suit  is  not  barred  under  art.  44,  sch.  ii,  of  the 
Limitation  Act  but  is  governed    by  art.    144, 

Oharibullav  Khalak  Singh,  25  All  407  followed.  Matadin  v.  Ali 
Mirza  5  O.  C.  197  approved,  to.  Sanders  &  Oreevan  J.  G 

Sat rohan  Singh  V  Rajalndar  BikramSingh  10  O  C.  307. 

— Art.  01 — Parties  not  in  Pari  Delicto — Restoration  of  Pro- 
perty ^  Per  Luaan  and  Crouch,  J.  J. — When  a  document  is  held  to  be 
champertous,  it  is  void  under  Section  23  of  the  Indiai  Contract  Act,  as 
being  opposed  to  public  policy,  and  not  merely  voidable  on  the  grounds 
of  fraud  or  undue  influence. 

A  suit  to  recover  property  given  in  pursuance  of  such  agreement 
is  not  governed  by  Article  91  of  the  Limitation  Act,  but  by  the  12 
years  rule.  Lucas  &  Crouch  J.  C. 

Vishiiftdas  vs.  Daim  and  Another  1  Sind  L.  R.  21 

Article  179,  olause  2-'Execution  of  decree-^joint  decree- 
appeal  against  some  of  the  jalgment-debtors  in  respect  of  the  dismissed 
portion  of  claim-starting  of  UmUathn  period  against  other  judgment 
debtors,— lu  a  suit  for  possession  by  partition  a  decree  was  passed  by  which 
plaintiffs  were  awarded  about  a  fourth  share  in  property  Nos.  1,  2,  3  and  7, 
and  a  certain  share  in  property  No.  2  against  defendants  No.  1,  2,  3,  4  & 
5,  The  decree  against  defendant  >fo.  4  was  exparte.  When  the  present 
application  for  execution  was  made  it  waf?  contended  by  defendant  No.  4 
that,  so  far,  as  he  was  concerned,  the  execution  was  barred  —under  sec. 
230  of  the  Civil  P  Code  <&  Article  179,  of  the  second  schedule  of  the  Li- 
mitation Act,  the  limitaMon  running  against  him  from  the  date  of  the 
passing  of  the  decree.  For  the  decree-holder  it  was  contended  that  as 
the  decree  was  disputed  by  the  other  defendants  and  final  decree  in  the 
case  was  not  passed  by  the  Chief  Court  more  than  three  years  previous 
to  the  application  f  )r  execution,  the  execution  was  not  barred,  as  limita- 
tion ran  in  ca^e  of  an  appeal  against  a  dc QL*ee  f^rom  tl^e  date  of  tl^e  Qnftl 
decree  of  the  appella^^e  Court, 
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Held,  that  the  execution  was  not  barred,  for  there  was  a  single  deoree 
pseed  in  favour  of  the  plaintiff  and  not  two,  though  all  the  defendants 
fere  not  interested  in  both  the  parties  in  respect  of  which  the  decree  was 
pissed;  a  decree  as  was  passed  in  this  case  being  in  the  nature  of  a  joint 
decree  could  not  be  split  into  two  portions,  and  an  appeal  having  been 
iled  against  the  decree,  the  date  of  the  final  decree  gave  the  starting 
point  of  limitation.  Chatterjee  J. 

Ammar  Ali  v.  Inayai  Ali  9  P.  L.  R  21. 

Art  170  (cl.  4) — Step  in  aid  of  execution — Application 
Mt  in  accordance  with  law.  An  application  for  execution  though  not  in 
•ccordance  with  law,  may  help  to  save  liroitation  if  it  contains  a  prayer 
forthe  issue  of  a  notice  under  s.  248  C.  P.  C.  in  a  case  in  which  a  no- 
tice is  necessary  in  order  to  enable  execution    to  proceed. 

Miller  &  Munro  J.  J. 

Kamakshi  v.  Bamaeamy,  17  M.  L.  J.  15. 

The  Madras  Municipalities  Act,  1884,  sec.  179— External  roofs. 
**  The  external  roofs,  varaudabs,  paadals  aud  walls  of  buildings  erected 
or  renewed  after  the  co  niog  into  operation  of  this  Act,  shall  not  be  made 
ofgrogg,  leaves  mats  or  other  such  iaflaMimable  materials  except  with  the 
penni^Fioii  of  the  Municipal  CuunciL  "  (Sjc.  179  Madras  District  Muni« 
cipalities  Act,  (188 -k>. 

Held,  that  it  is  erroneous  to  say  that  sec.  179  of  the  Act  o^^erates 
oily  when  the  roofs,  &c.,  are  constructed  outside  the  house  i  e.  exter* 
nally.  Subrahmania  Aiyar  J. 

The  PuMic  Prosecutor  v.  Narayana  Naidu  2  M.  L.  T.  429. 

Mabomedan  Law — Shiaa — WHl — Power  of  devise  amongst  Shias. 
—Amongst  M  >hommadan8  of  the  Shia  sect  a  testator  can  leave  a  legacy 
to  one  of  his  heirs  so  long  as  that  legacy  does  not  exceed  one-third  of 
iiit  estate,  and  such  a  legacy  will  be  valid  without  the  consent  of  the 
•ther  heirs.  Where,  however,  the  legacy  exceeds  one  third  of  the  estate 
it  will  not  be  valid  to  any  extent  unless  the  consent  of  the  heirs,  geven 
after  and  not  before  the  death  of  the  testator    has  been  obtained. 

StanUy  C.  J.  &  BurkUt  J. 

JAmida  Khanum  v.  Jafri  Khanum,  A.  W.N.,  1908,  56  « 6  A.L.J.  169. 

-Oo- sharers — PaHial    partition^suit  for — Limitation  Act 


AH.  lU^Mort^joge  by  sons — Adverse  possession — Presumption^  Parda- 
uMin  Lady. — H€l4f  ^bat  '■*  the  Court  will  not  presume  and  will    refu^t 
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to  believe  without  clear  proof,  that  when  the  sons  of  a  Mohomadan  Par- 
danishin  lady  lea^e  or  mortgage  family  lands,  they  do  so  adversely  to 
her,  that  is  in  fraud  of  her  rights  or  with  the  intenti«m  to  defeat  them. 
The  natural  presumptioa  is  that  they  deal  with  lands  as  Managers  or 
Agents  for  her  as  well  as  for  themselves."  Whero,  however,  there  is  an 
out  and  out  sale,  limitation  begins  to  run  as  against  her  rights  from  the 
date  of  such  sale  and  a  suit  brought  more  than  12  years  after  such  date, 
for  partition  and  possession  of  her  share  therein,  is  barred  under  Art  144 
of  the  Limitation  Act. 

Held  further,  that  the  position  of  a  Mahomedan  co  sharer  suing  for 
partition  is  in  no  way  diflfcreiit  from  that  of  a  Hindu  co  parcener  nnd  a 
suit  filed  by  him  for  partition  and  possession  of  his  share  only  in  such  part 
of  the  family  property  as  has  been  aliented  by  another  co-sharer  is  not 
maintainable.  Lucas  &  Crouch  J.  C, 

Dhumoomcd  v.  MuaaamatKaim  Khatu.  1  Sind  L.  R.  133. 

Halbar  l^^W—Marumak  Kathayam  law—Oift  hy  Mahomedan  hus- 
band a  wife  and  Children  governed  by  M  irumakaihayam  law-^EdnU 
taken. — Held,  that  m  the  case  of  a  gift  to  a  woman  &  her  children  governed 
by  the  Marumak — Kathayam  law,  by  her  husband,  a  Mahomedan,  the  donees 
take  the  property  with  the  incidents  of  Tar  wad  property. 

While  C.  J.  &  Wailis  J. 

Pattixiherunath  v.  Mannam  18  M.  L.  J.  16 

Malabar  tarwad— Decree  against  karnavan  as  representing  tarwad 
Division  of  tarwad  into  taveris,  subsequent  to  decree  and  prior  to  eiecn- 
tion  proceedings — Members  not  represented  by  Ka^n  tvat9>  of  the  o'iifinal 
tarwad,  ni.t  bound  hy  proc^edingfi  in  ex  cation — The  members  of  a  tarwad 
cannot  eecape  liability  for  dobtn  on  diK^tees  binding  on  tbe  tarwad  by  divid- 
ing into  taveris  Second  Appeal  No.  1323  of  1 8 J4,  Madras  and  KuiJiappafh 
Skridevi  (  L  L.  B  18  Mad   451  ;  followed. 

Bat  when  the  karnavan  of  the  orii^inal  tarwai  has  oea<i3d  to  represent 
them  they  cannot  be  bound  by  proceedmgs  in  ex  ^cation  of  a  decree  against 
him  unless  they  are  separately  represented.  iShnnhr .  v.  Kelu  f'  L  L*  B>  ^ 
Mad.  29  Referred  to.  Benson  &  VfoLlisi.  J. 

Komiyaprath  v.  Mannayaiha  3  M.  L.  T   189. 

Hesneproflts—- Proc^k^  as  fo— When  the  defendant  held  possession 
of  properties  under  deed  of  ^le  from  a  limited  owner,  which  were  found  to 
have  been  executed  without  legal  necessity,  the  L  laiutitf's  claim  for  mesue 
profits  was  allowed.  P.  C 

Maja  lU^  V.  Dibi  Dayal  12  C  W.  N.  893. 
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Hortgage,  Transfer  of  Property  Aot,  8.  82—  requiaitea  of 
^Morljofjee  s^  eking  pos^^^sion — R&ietnptiork  la  a  mortgage  deed  after 
•fier  eQumeratiog  several  contiogeooiefl  provision  was  made  on  the  happeo- 
ningof  tKuy  of  then  in  the  following  terms.— '^N'otwit^staudiag  anything 
eontained  to  the  contrary  the  m^rtga^e  debo  for  the  ti  ne  being  owing  on 
tbeseearity  of  tiene  presents  shall  at  once  became  payable  as  if  the  dae 
dftteor  extended  date  if  any,  haj  elapsed,  and  in  such  oi9e  all  snch  rights 
aod  rem«Hlie8  shall  be  available  to  th  3  Birikeras  will  be  available  to  her 
mder  (he  (.rovi-ions  of  these  presents  up  in  Oefault  bein$2^  in  payment  of  the 
principal  moneys  or  interest  aiil  all  other  moneys  hereuy  secured  and  the 
lUnk  may  iu  such  event  in  her  discret  ori  without  any  further  consent  on 
the  I  art  r^f  the  Cimpany  fort'i  with  enter  upon  or  take  possession  of  the 
mortgaged  promibes  or  any  of  them  of  which  she  is  not  already  in  possession 

Owing  to  the  happeuing  of  some  other  contingencies  the  plaintiff  clai* 
nad  that  the  debt  owing  on  the  security  of  the  mortgage  deed  had  be- 
eome  payable  and  that  she  was  entitled  to  (^nier  upon  and  take  possession 
of  the  premises  mortgaged  to  her.  She  contended  that  the  expression  '^  as 
if  the  doe  date  bad  elapsod  not  only  served  to  accelerate  the  due  date,  but 
ako  to  fix  the  amount  of  the  mortgage  money  at  what  it  would  have  been 
if  in  fact  the  due  date  had  elapsed.  The  defendait  alleged  a  tender 
of  the  mortgage  money  to  plaintiff's  attornies  and  refusal  to  accept  the 
ame,  and  claimed  to  redeem  the  property. 

Hdd  (1)  that  the  words  '  as  if  due  date  had  elapsed '  were  used 
merely  to  accelerate  payment  and  they  could  not  be  constructed  to  cover 
the  further  amount  that  would  have  been  due  on  the  expiry  of  the  due  date 
of  tbemortgaga 

(2)  That  the  tender  was  not  good,  as  the  plaintiff's  attorney  disclaimed 
mtbority  to  receive  it. 

(3)  That  the  defendant  was  entitled  to  redeem  the  property. 

A  tender  must  be  made  either  to  the  principal  whose  business  it  is  to 
eoDsider  it  or  to  his  authorised  agent,  and  a  tender  made  to  a  person  who 
diteUims  authority  to  receive  it  is  made  at  the  maker  s  risk,  Watson  v. 
HaiheaingtM,  (1883)  1  C.  (fe  K.  30,  &  Bingham  v.  AUport,  (1883)  N  & 
M  398  referred  to.  Senkina  C.  J  &  BatcJidor  J, 

Bai  Ruttimhai  v.  The  Eraser  Ice  Factory  Ld.  10  Bom,  L.  R.  203. 

Sec  68  (c)  '  Right  of  u^pfructuary  mortgagee  to 
Tfener  mortjage  m  ney  by  sale  ifmor'aaqfd  propi*ty.  Where  usufructuary 
"lortgige  deed  provided  for   the  recovery  of    the   amount  due   ^  from  the 
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mortgaged  property  "  the  Court  granted  a  decree  for  the  sale  of  the 
property  where  the  mortgagee,  being  dispossesssed  of  the  property  sued 
for  recovery  of  the  mortgage  money.  Standey  C.  J.  A  Bwht  J. 

Navpat  V.  Bam  Saron  S  A.  L.  J.  133. 

Incomplete  tranaaction'-Failwre  of  mortgagee  to  pay  mortgor 

gor  or  previous  inoumbrance.  Held,  by  the  Full  Bench  that  in  the  absence 
of  a  special  contract  to  the  contrary,  when  a  mortgagee  fails  to  pay  to  the 
mortgagors  or  a  previous  incumbrance  the  whole  or  a  portion  of  the  mort- 
gage money  at  the  time  fixed  for  pay  menu  or  within  reasonable  time  when 
no  time  is  fixed  therefore,  the  mortgage  transaction  remains  incomplete  and 
the  mortgagee  is  not  entitled  to  any  benefit  under  the  mortgage  even  on 
payment  ol  the  mortgage  money;  it  is  immaterial  whether  the  non-payment 
of  the  unpaid  mortgage  money  has,  or  has  not,  caused  inconvenience  or  lo« 
to  the    mortgagor.   16   P.  B.  1884  dissented.  (F.  B.) 

Ookal  Qharvi  v.  Bahman,  9  Fun.  L.  B.  152. 

HoTtgngB'-Ueufructuary  mcrtgage -^Ouster  (rf  mor^agee$—Adf-erm 
poeseseion, — One  of  the  purchasers  of  the  equity  of  redemption  in  a  asufro- 
etnary  mortgage  ousted  the  mortgagees  and  took  possession  of  the  entire 
mortgaged  property  which  he  retained  for  more  than  twelve  years:  bat  it 
was  found  that  he  never  denied  the  mortgagor's  title,  and  that  the  mortga* 
gors  had  no  right  to  present  possession.  Held  that  there  wa§  no  adverse 
possession  as  against  the  other  mortgagors,  although  there  was  as  against 
the  mortgagees,  although  there  was  as  against  the  mortgagees,  and  that 
the  right  of  redemption  was  nob  lost:  the  ouster  of  the  mortgagees  did  not 
entitle  the  plaintiff  to  re-enter  into    possession. 

Bannerji  Jk  Aileman  J.    J. 

Ismdar  Khan  v.  Ahmad  Husain  A.  W.  N.,  1908,  25. 

^Regulation  XVII  of  1806.  Seo.  S— Mortgage  by  way    of  conr 

ditional  sale— -Condition  as  to  payment  of  mortgage—money  by  iwialmente 
a/nd  mortgage  operating  as  sate  in  defavU  of  payment — ^Stiptdated  period 
Where  the  mortgagor  agrees  to  pay  the  mortgagennonej^  by  instalments, 
and  it  is  stipulated  that  in  default  of  payment  of  any  instalment  the 
mortgage  shall  operate  as  a  sale,  the  mortgage  is  not  one  by  way  of 
conditional  sale  and  the  provisions  of  the  Regulation  XVII  of  1806  are 
not  applicable  to  it 

A  mortgage  cannot  be  force  losed  before  the  expiry  of  the  full  t^rms 
of  the  mortgage,  when  mortgage  money  is  p  lyable  by  instalments  and  default 
is  made  in  payment  and  it  is  provided    in    the  mortgage    bond    tiMtt    the 
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moitgage  will  operate  as  sale  in  case  of  defanit  in  payment. 

Chaiterji  &  Johnstone  J.  J, 

Hargapal  v.  Bhagwan  Sahai  9  P.  L  R.  99. 

Incomplete  travsaction. — When  the  part  of  the  mor^crage — 
momy  remaining  nnpaid  by  tlie  mortga^^  consisted  cf  a  sum  ^hich  the  mort- 
gagor had  agreed  bhoald  be  withheld  by  the  mortgigee  till  mutation  of 
names,  and  a  small  sum  out  of  tliat  pro'iiised  for  expenses  of  the  deed  and 
ihe  mutiition  of  names  did  not  take  place  at  all. 

Held,  that  the  m'lrtgage  ould  not  be  held  as  mcomplete  for    default  in 
paymeDt  of  the  mortgage  fnoney  Chafterji  /.      * 

Mangladha  v,  Ulchand  9  P.  L  R  149. 


■  ■deeree— Qrrf  ir  for  ^de  ^costs^Ooats  if  o%n  be  recovered  from 
ih$  mortgagor  peret/ncUly -Tru'tuifer  of  PropeHy  Act  Sea,  90 — The  Costs 
awirded  by  a  decree  directing  the  sale  of  moittgage  propertiy  form  part  of 
the  mortgage  decree  and  the  decree  holder  must  procsei  to  recover  the  CDSts 
by  I  sale  of  the  mortgdg<»d  property  in  the  first  instance,  and  it  is  only  when 
the  mortgage  property  i»  found  to  be  insufficient  to  satisfy  the  decree 
thai  the  decree  holder  Cio  proceed  against  the  other  properties  of 
tlift  morigagor  in  the  mianer  provi<>jd  by  Sac  90  of  the  Transfer 
of  Property  Ast  RUnesmr  v.  Jae^dt  I.  L  R  U  CaK  18 )  (^1886 ) 
ttd  Damodar  v.  Budk  Kumar  I  L  R  10  All.  170  ri»S8;  Distinguished. 
Uoffttti  V.  Lalta  I.  L.  R  20  All.  623  f  1898). 

Qeidt&GhiltyJ.i. 
Raj  Kumur  v.  Sheo  Narodn  12  0.  W.  N.  364. 

Conatrudum — Future  interest  --Interest  to  date  ofrealieation. 
A  mortgage  decree  directed  payment  of  mortgage  money  and  costs  of  the  snit 
with  future  interest  to  the  date  fixed  for  payment. 

Held,  on  a  construction  of  the  decree— That  the  decree  holder  was  entit- 
led to  interest  uvitil  realizition.  Maharaja  of  Bharatpur  v.  Ram  Kanno  5 
C.  W.  N.  137;  S  C.  L.  R  Z  I  A.  35;  I.  L  R  23  Al .  181  (190 1>  and  Rani 
Sswdar  V.  Rai  Sham  11  C.  W.  N.  249;  S.  C.  L.  R.  34  LA,  9  (1906;  folbwei 

P.  a 

BajaQokaldae  v.  Sheth  Qhaeiram  12  C.  W.  N.=7  C.  L.  J.  233=5  A. 
L  J.slO  Bom.  L   R  144. 

'Unregi^red  deed  sale  of  the  property  hypothecated^ Puroha-' 
9r  hoeing  nat^c-  of  ihe  mortgage-- Property  preempted  by  the  dffenda/ni 
^fMkw  not'tce  to  precmptar. — A  ri^ht  of  pre  empti^n  is  not  a  right  of  re* 
PwAsiJ  bat  10  bimply  a  right  entitling  the  preempior  to  be  substituted  for 
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the  rentier  m  parohasar  and  to  stand  in  hU  shoes  in  respect  of  all  the  rights 
and  obligatijn:)  ari^^iii,;  lr»iu  the  s^le  ir.ider  whioh  he  derives  hLi  title.  He 
can  only  get  whit  tho  vendee  bargained  for. 

Where,  therefore,  a  vendee  parchaHc?  with  notice  of  a  prior  nnregister- 
ed  mmmbrance  and  the  property  is  pre-empted,  the  premptor  takes  sabjeet 
to  that  moit^age  even  if  the  existence  of  tbsit  luortga  ;e  was  concealed  fiom 
hiuk  StarUef^  C.  J.  &  Burkitt  J. 

TejjMl  V.  Oi  dhirl  Lai  5  All  L  J.  112 

— -— — P  o^  ft  'fht  of,  t}  releim  a  Pai*ne  MoHjag^  ^Foredamre 
iu  faooUff  of  i}f*i'i^  latrt^f'i/e^ejfct  of,  wh^n  'mi*n3  nfhiH^^  tfie  m  pfirty-^ 
Altrtjajee^  pusne  r yhl  o\  (>  » e'en  a  a  pHir  mortfaje  w'len  property 
alreuLi)  foreolo^rid  by  th;  pri^r  morgue  ^lldl^  thi*.  whdra  a  pro.ierty 
has  been  fjnnslo^ed  by  th^  first  mirtgi^ed  ii  a  suit  to  which  the  seoond 
mortgagee  was  not  a  par  y  the  rtrs'i  lu  irt^ja^ee  U  e.ititle<l  to  releem  the 
sec  ml  mirt^tge;  the  holier  of  vhe  second  inor  ga^  cannot,  however,  reJeem 
the  first  iportira^ 

(  Hob  anhliai  v.    Umaji  S5  Bom,  followed  ) 

Chitmier  it  Oiffin  J.  C. 

K^dtrya'h  and  oiliere  v  Saiyxd  Hafiz  Ali  and  others  10  0.  Q.  356. 

V.  W.  and  Ondh.  Land  Revenue  Act  S  233^  Revenue 
Cowr^  partition  rffectel  by,  rig-U  to  ckfil'e'Kie  by  a  i^raon  li/itjiaj  no  oopyr* 
ttin*t*f  fo  rii^i  o*ijs9thn^ -^'HoU  C  fi^rt  JHriHijtim  of^  to  cotsHer  tho^e 
o'yo'ioiw.— tf^Hbhv  S.  213  of  the  N  W  P.  &  Oilh  Lml  Ravenne 
Ac*:,  1901,  whte'i  pro/idei  ineTect  th^'.  the  Ginl  Charts  shall  not  inter- 
fere with  the  pirtition  and  union  of  M  JiaU  d^es  not  apply  to  a  suit  with 
regard  to  a  partition  in  which  the  pUintiH^  had  no  opportunit^y  of  having 
his  objections  considered  by  tho  Revenae  Court  Chamier  J.  C. 

Bhabhuti  v.  Oulab  10  O  a  363. 

Negotiable  lustmmente  Act,  Section  13— ff^n^ii —not  payable 
to  order  or  be  irer — negoti'ibUiiy^Sa»i  by  Trinsferee^Cause  of  Adtion 
against  drawer'^Stiit  undr  Chapter  XXXIX,  Civil  Proeedwre  Code. — 
Where  a  hundi  was  not  expressly  made  payable  to  order  or  to  bearer,  but 
eimply  contained  the  words:  "*  Pleaw  pay  th )  amount  hereof  on  ascertauiing 
the  means  and  address  as  U9ual  as  in  case  of  Huodis  **  and  it  was  not 
alleged  that  there  was  any  omuision  of  words  in  writing  the  Hundi,  nor 
was  it  proved  that  by  any  sp-'cial  local  ci]<«tom  snch  a  Hundi  could  be 
negotiated ^e2/,  that  the  Hundi  not  boiuj;  a  ne^otbble  in^trument  as 
deHned  in  Section  1  ^  of  the  I  idim  Ne^otiabla  indtrament*^  Act,  the  tr*iQ8* 
(eree  of  the  Hundi  bad  no  cause  of   action  against  the  drawer  in  a  suit 
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liBed  00  the  hondi 

E4d^  further  that  the  Plaiotiff  h^^d  also  no  ciaso  of  action  against  the 
aodonee  on  the  Buit  a4  framed  as  the  U'laiJi  hid  not  baen  presented  to 
himoor  any  notice  of  dishonor  giron  to  him,  Ci'ov/ik  J.   0. 

Ookaldas  vs.  Desai  Ediweruhai  Jiaxibliai  1  Sind  L  R.  67« 

flToisailoe'-Fublio— i^i/^mj  ofeow^  by  Muluimmadana'^Ca^m-^ 
Uodtf  eenain  limitaiions  the  slaughoerin ^  of  kinj  by  MuhainiUiRlaas  is  not 
iUegnL  It  is  the  ie^al  righi  of  every  person  to  make  huoh  Uie  of  tiis  own 
|vo|jerty  as  he  may  think  rit,  provide  i  that  iu  so  doing  he  does  not  cause 
ml  iijury  to  others  or  oti'oiid  agaiast  tbe  hw,  even  thougti  lie  may  tueieby 
hort  the  enscepiibilities  of  ochtr^.  Tiie  ri^hi  uf  Aluhammadaus  to  bi<&aghter 
kina  is  one  to  which  they  a.e  lagftlly  entitled  irtesp'*ciive  of  custom,  and 
bb  ouly  wh^ii  thty  abuse  the  light  that  its  exercise  can  be  interfered  with. 

SiarUey  0.  J.  Jk  Butkiti  J« 

Shahbaz  Khanv.  Umrao  fu/t,  A.  W.  N.  1U08,  64-5.  A.  L.  J.  147. 


Piin'iplea-^AlienatfOa  by  one  co  parcener  to  a  stranger — Ate* 
ikdofpariUioft,  It  is  not  only  ct  mp-tent  to  a  i^'oirt  in  etf^tiut;  a  par- 
tioQ  to  allot  to  tbe  shares  oi  one  copircener  tiie  property  which  tbe  co*par- 
ener  has  alienated  to  a  thiid  paity,  but,  it  will  al^u  endeavour  to  do  so 
il  ibe  ^ame  can  be  done  wi«>a  duo  legaid  to  tlie  ii.terffets  of  all  the  co-par* 
cenera  Wallis  d^  Sankaram  Nair  J.  J. 

itwnu9amy  v.  Veerahadra,  17  M.  L  J.  617. 

tntition— Mortgage  of  vndivitledtJiare — Allotment  of  property  on 
faHxtioa^Chirge  for  owtlty  moi^ey-^Jriu'iity -In  the  ab^uce  of  any 
sogKefetion  or  evidence  that  ihe  pattiiicn  of  a  joiut  e^tate  was  unfairly  or  im- 
prupuly  made  to  deiVat  claims  of  crrditors.  the  sharers  thereof,  who  have 
to  uceive  saniH  cf  money  by  way  of  owelty  from  a  o  sharer  under  a  par- 
titioQ  decree  creating  a  chiirge  on  the  allotment  made  to  him  have  priority 
oier  (he  mortgagees  of  his  undivide.i  shire  in  the  joint  estate. 

The  fact  that  the  mortgagor  c:-sharer  entered  into  possef  Fion  of  the 
iDotnMDt  mad  I  to  him.  bofure  paying  the  owelty  money  for  which  there 
was  I  charge  created,  did  notaher  nr  affect  th»  position. 

Maele  m  0.  J.  Sfeph^n  Jk  Woodroffe  J.  J. 

Sk^hibzadal  v.  Rohert  Savi  12  C.  W.  N  873. 

Partnership— *^ttit  for  dlssolatlon.  of-^Hearss^ry  parties.  A  suit  for 
ditsoIntioQ  and  winding  up  a  {)artnerfthip  involves  the  determination  of 
ths  plaiatiSTi  ahare  and  the  taking  of  accounti  and   tbe    plaintiflTs    shtre 
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could  not  be  determiaed  defiQitely  without  making  all  the  parties  interes- 
ted iu  the  partnership  parties  to  the  suit  and  the  accounts  could  not  \^ 
properly  taken  in  the  absense  of  any  of   them. 

Rampim  &  Sharfudin  J.  J, 
Srinath  Pal  v,  Hari  Charan,  7  0   L.  J.  266. 

Party  wall — Raise  I  at  Plamtlffs  expense,  used  by  Vefendatd— 
injunction  <t  removal  encroichment — Where  the  Plaintiff  and  Defendant 
owned  a  common  party  wall,  which  was  raised  to  a  greater  height  by  the 
Plaiytiff  at  bis  own  expense,  and  thereafter,  the  Defendant  placed  his  stru- 
ctures on  the  upper  portion  of  the  whU  so  built  at  the  Plain  iS's  ezpeiUM, 
hdd  that  the  iojixnction  to  remove  such  structures  on  the  ground  cf  there 
being  an  encroachmeut,    hd^l  bem  rightly  refused  by  the  Lower  Court. 

Lucas  &  KingM  J.  C. 

Motvram  vs.  Pohumal  1  Sind  L  B  66. 

Patwan*s  rates  and  cesses — Ass'gnee  of  Oovernment  revenue  in  an 
imperfect  paUilari  village — Right  to  recover  rates  an  I  ce^sen  paid  on 
account  of  a  patti  owned  by  another  co-^harer, — The  plaiutitfsj  were  the 
assignees  of  the  Government  revenu  •  in  an  imperfect  pattidari  village.  They 
sued  to  recover,  as  such  assignees,  patwari's  raten  anl  loc-il  cesse««  for 
certain  years  from  the  owner  of  a  patti  in  the  village,  but  were  unsuoco- 
s&fuL  Ihey  subsequently  sued  to  recover  irom  the  owuer  of  the  same 
patti  certain  funis  which  they  had  paid  as  patwari's  rates  and  cesses  and 
which  they  alleged  were  properly  payable  by  the  defend  int.  eld  that  the 
latter  suit  would  lie  and  was  not  birred  by  reason  of  the  decision  in  the 
lorme)r.  OAffinJ. 

Na  a'rnSing'f  v.  KenhcDas,  A.  W    N.  inC8.  20. 

Practioe  —  Oa'y  of  Gocd t)  el'e  :e  iajof^tice  cmtsei  by  its  own  ocfe — 
A  Oourt  ou^ht  to  fnlieve  parties  against  the  iajustice  iceasioned  by  its  own 
aets  and  oversight  at  the  instance  of  the  party  against  whom  the  relief  ia  so 
sought.  JUacteav  C.  J.  ffaring'on  Fletcher  J.  /. 

LaWian  Chxmder  Sen  v.  Madha  Sudan,  12  C  W.  N  326. 

Dismissal  for  default  -Setting  aside  order,  coniitinns  as  to 
aoaf^-— -The  Plaintiff  had  been  remiss  in  prosecuting  his  claim  in  the  lower 
Court,  and  on  the  final  day  of  hearing  he  remained  absent,  and  sent  a 
medical  certificate  to  the  elTect  thao  he  could  not  attend  the  Court.  Held, 
that  taking  into  consideration  the  larg)  am>U'\t  of  property  involved  io 
the  suit,  the  order  of  dismissal  for  default  should  be  set  a^^ide  and  the 
plaintiff  given  one  more  opportunity,  on  his  paying  all  prior  costs  ezospt  the 
Court  fee  sta  np.  Luce^  k  Kiayht  J.  0« 

MirMahmud  Bm  v#.  Pir  Agha  ShirinJmn  I  SiaA  I4.  &  48. 
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Fraotioe— D^^A  of  a  party-^Abatement—U  on  the  death  of  ;ope 
rf  the  defendants,  his  heirs  are  not  made  parties  to  the  suit  by  substitu- 
tion in  time  the  whole  suit  is  to  be  dismissed  even  where  no  relief  against 
the  deceased  defendants  or  his  heirs  was  asked  for  specifically. 

Raifwpini  &  Sharfudin  J.  J.     ^ 

Srinaih  Pal  v,  Hari  Charan,  7  C.  L.  J.  266. 

Interference  in  revision — Order  technically  wro^ig  hut  &fie 
«4flrf  the  applicant  himself  assented  to.  Where  an  order  complained  of  was 
vrong  and  indefensible  of  taken  literally  the  chief  Court  refused  to  inter- 
fere in  revision  where  it  appeared  that  it  was  the  order  which  the  apfdi- 
eant  had  at  previous  stage  assented  to.  Ir^vin  J.     •   ! 

Moti'tig    Shwe  v.  Savasivndarum.  13  Bur.  L.  R.  369. 

Proceedings  on  Sunday — Whether  void — Lord's  day  Ad — 
Wfffiioaiion  to  India. — A  Munsiff  went  on  an  inspection  on  Sunday.  While 
thors  the  parties  entered  into  a  compromise  which  was  recorded  by  liim  and 
%  decree  passed  on  the  spot.  Held  that  proceedings  of  the  Mansiff  were  not 
ntiaied  by  the  fact  that  they  were  taken  on  a  Sunday.  Lords  Day  Act  does 
not  apply  to  India.  Stanley  dJ.  &  Burhitt  J. 

Skeoram  Tiwari  v.  Thakwr  Prasad  5  AL  L.  J.  107. 

^Wajibnl-arz — Construction — Hindu     widow's     brothers^r^ 

JToi  entitled  to  pre-empt  purchaser  estopped  from  denying  the  sale.  A 
vazib-ul-arz  of  a  village  gave  a  right  of  pre-emption  to  the  brother  of  Ae 
▼endor  and  then  to-cosharers.  Further  on  it  provided  that  a  Hindu  wi- 
dow succeeding  to  her  husband  would  have  no  right  to  sell  to.  her  brother 
or  h^er. 

Held  that  the  wazib-ul  arz  must  be  read  as  a  whole  and  the  brother 
of  a  Hindu  widow  had  no  right  to  preempt  and  could  not  resist  a  clatfn 
bjr  a  cosharer  for  pre-emption.  It  does  not  be  in  the  mouth  of  the  person 
pnehasing  the  property  in  violation  of  the  terms  of  a  wazib*ul-arz  to  say 
tbere  has  been  no  sale.  Bannerji  &  "S^chards   J.  «A 

Bam  Niwaz   v.  Dakho,  5  A.  L.  J.  182. 

Pre-emption — Transfer  by  vendee  before  suit  for  pre-emption  is  filed 
-^Bi^t  of  pre-emptor  who  has  obtained  decree  against  vendee  alone  to 
m/t  tramferee — Limitaiion  Act  Art  10. — ^The  vendee  exchanged  some  of 
the  land  purchased  by  him  with  the  land  belonging  to  the  present  defen- 
dvxU,  8ubBequ<>ntly  the  plaintiff  obtained  a  decree  against  the  vendee 
ihme  by  right  of  preemption  for  possession  of  the  land  transferred  by  the 
▼ondee  to  the  present  defendants  the  plaintiff  filed  the  present  suit  aga- 
ioit  tbem;   Qoid  l^hat  the  suit  must  be  regarded  as  one  for  preemption  and 
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not  having  been  filed  within  of  limitation  prdsoribed  therefore  must  be  dis- 
Biisfied  as  barred  by  limitatioo,  Johnstone  J. 

BouAan  9  Pua  L.  B.  No.  75. 

— Mohmedaa  Law — Olaim  for  must  be  without  lady — qwtiion 
of  fcLot  moiner.-' The  right  of  preemption  must  be  exercised  and  the  claims 
necessary  to  give  effect  to  it  must  be  made  with  the  utmost  promptitude 
aad  any  unreasonable  and  unnecessary  delay  is  to  be  construed  as  an 
election  not  to  preempt,  whether  there  has  been  such  delay  is  a  questiim 
to  be  determined  upon  the  fieu^ts  of  each  particular  case  the  plaintiffs  clai- 
med the  right  to  preempt  by  reason  of  their  having  previously  acquired  a 
share  in  the  property  they  had  also  obtained  the  transfer  of  a  zuri  pesbgi 
mortgage  binding  the  share  the  sale  of  which  was  the  occasion  'of  the  pre- 
Bent  suit.  In  the  coarse  of  the  suit  the  purchaser  Defendant  deposited 
the  mortgage  amount  in  court  and  the  same  was  withdrawn  by  the  plam- 
as.  Held  that  until  a  decree  for  preemption  was  made  the  purchaser  own- 
ad  the  land,  and  had  a  right  to  redeem,  and  that  the  taking  out  of- the 
inoney  by  the  plaintiffs  as  mortgagees  was  no  recognition  of  anything  moYe 
than  that  and  was  quite  consistent  with  their  claim  to  preempt.       (P.  C) 

VaijncOh  v.  Deo  Nandan  12  C.  W.  N.  419. 

Pre-emption— ^itkrf  doeree— Dated  JioDed  for  preferring  an  appeal  not 

mapirimg. — A  decree  does  not  beeome  find  Man  the  date  allowed  for  pre- 

Csrrbg  an  appeal  0Z[nres  Bheikh  v.  Mokuna  1  All.  182«  and  Bam  v.   Oaya  7 
▲IL  107,  fcdlowed.  Aikman  J. 

€h^  Dob  v.  Mammon  6  AL  L.  J.  186 

WajitMil'^rz--ConBiruetion  of   doeumewt. — A  village  w^ib- 

ul*anB  provided  that  in  the  case  of  a  sale  by  a  co-sharer  the  first    right  of 

pre-emption  would  be  in  the  uterine  brother  oi  the  vendor,  and  the  next 

dus  of   preemptors  would  be  oo^sharers  in  the  village;  bat  the  suae  wqHh 

nl-ans  further  provided  that  a  Hindu   widow  succeeding  to  her    haibaad 

in  the  absenee  of  male  issue    would  hav«  full  powers  of  sale,    bat  woaU 

not  be  competent  to  sell  to  her  brother  or  father.     Hdd  that  the  brolto 

of  a  Hindu  widow   oould  not  as  vendee  from  his  sister  resist  a  claim  for 

preemption  brought  by  oo-sbarers  in  the  vil^ge. 

Bannerji  b  Richards  J.  J. 
Bm^  mwaz  v.  Ddkho.  A.  W.  N.,  1908,  59. 

■  Waiver  --Pre-emptor  receiving  from  the  vendee  inofig/dm 
money  due  to  him.  Held,  that  pre-emptor  cannot  be  deemed  to  have  WMved 
his  right  of  pre-emption  by  simply  receiving  from  the  vendee  mortgag 
money  due  to  him  on  the  security  of  the  property,  subject  of  the  sale. 

Johnstone  8d  Kensington  J.  J. 


foMcA  Dad  V.  Saman  Singh.  9  P.  L.  B.  101. 
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Ail  the  wcffd  tnti^ol  twed  to  the  pre-emptive  olaiiee  of  a  wiyib^ol-an  tMil 
wide  eaoi^  to  inolode  a  sale  with  an  option  of  vepurohaaa  wtthin  a  time 
f'iiiil.  ShetmOan  Kuwr  v.  Mahipal  f  war  (  I  L  B.  7  AU.  268)  fbUo- 
mi.  akeobadal  Singhv.  Amin  Singh(  Wet^ly  Notee,  1903,  [x  16)  distiiir 
gniBhed.  BM^rda  J. 

Bamirarcdn  ▼.  Qa/ngaBmn,  A.  W.  N.  1908, 19. 

Limiiatian  in  mHa  based  on  foreolosu/re— Order  abeohUe^  time 

khegin  from— Suits  for  pre-emption  based  on  a  foreclosure  decree  passed  on 
c  compromise,  maintainability  of—Oudh  Laws  Act.  1876,  Chapter  II— lA^ 
mitaiion  Art  HO— Transfer  of  Property  Act,  ss.  86,  87  and  OS.Sdd, 
M  peD-emption  eoald  be  daimed  ki  theoaee  of  a  deoeae  for  foveokwiire  pas- 
fA  oa«^  compromise  made  in  a  suit  brought  for  sale  of  the  mortgaged  pr(^M#» 
^OQ  the  baeb  of  a  simple  mortgage. 

EddfuATther,  that  the  limitation  for  a  pre-emption  suit  brought  on  thto 
laas  of  forecloeure  deereeis  to  be  reckoned  from  the  date  when  the  deeree  it 
Mde  absolute,  Chafmier  A  Sanders  J.  C. 

Arjun  Singh  v.  Fandit  Iqbal  Narain  10  O.  G.  874. 


Perpetml  lease^  no  suit  for  pre-emption  in  case  o/— Zsom  not 
a  sale — Oudh  Laws  Act  s.  9. — Hdd,  that  no  right  of  pre  emptioncan  beehum* 
ad  in  respect  of  a  perpetual  lease  as  stieh  a  lease  is  not  a  sale  within  the  mean* 
iag  ofOodh  Laws  Act.  Bam  Faqir  v.  Sheo  Batan  distinguished. 

QrijfiAh  &  Chamier  J.  C. 
Bairn  Baldeo  Prasad  V.  Sheikh  AKHusain   10  O.  C.  848. 

Probate— B^^tt^    of  life  iiUerest — legatee  not  entiUed  toprobat^-^ 

Afmendmsf^  of  applicaJtion  for  probate    to  vBdude  prayer  for  Ut^s  of 

AlfltiiiMvtieton  not  aUou;ee^— Where  a  Hindu  testator  bequeathed  lifq  i^<i 

terests  isL  the  ineome  of  certain  specified  properties  in  favour  of  his  widpira' 

lod   the  remaining  property  in  fatour  of  Ua  wi(|owB  ai^d  the  ren^a^iing 

j^l^rtjin  favour  of  his  son  and  one  of  the  widows  obtained  ^probfte  in 

fe^eet  of  the  property  whose  income  was  bequeathed  to  her.  Held    that 

tka  widow  not  being  mentioned  in  the  will,  as  executrix  either    expressly 

V  impliedly  was  not  entitled  to  the  probate/  Held  also  that  as  the  son  had 

pMeraUe    right  to  be  appointed  administrator  of  the  estate    amendment 

tTjdie  application  for  probate  could  not  be  allowed    to  include  a  prayer  for 

psK^  of  letters  of  administration  with  a  copy  of  the  will. 

Chattevji  /. 
.  Mekarfhand  v.  J4ohun  9  P.  ^.  R.  Noj  73. 
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^  Punjab  Alienation  of  Land  Act  (XIII  of  1900)— Retroep^eim 
efled  of-'Vendor  arid  pwrchaaer^Sale— Time  for  ddivery  of  paateesiof^^ 
The  ]provi8ions  of  the  Punjab  Alienation  of  Land  Act  do  not  apply  to  trano. 
saictioiis  completed  before  the  Act  came  into  force  and  a  suit  for  poeseesioa 
of^land  is  not  barred  by  the  Act  when  the  right  to  claim  possesaion  had 
occurred  before  the  Act  came  into  f orca 

When  the  sale-deed  does  not  fi^  any  time  for   delivering  posseesioii    hf 
vendor  to  the  vendee,  in  the  absence  of  any  special  agreement,  it  may  fairly 
be  presumed  that  it  was  intended  to  deliver  poEsession  within  the   reasona- 
ble time.  LdUhand  J. 
Sundar  Led  v.  BamSingh,  9  P.  L  R.  P6. 

Punjab  Courts  Act  ri8  of  1889)  s.  40  (1)  {h),— Valuation  ofguit^ 
for  declaration  that  alienation  of  land  is  not  binding  on  the  plaintiff 
suit  after  alienors  death. — For  the  purposes  of  further  appeal  under  s.  40(1) 
(^)  of  the  Punjab  Courts  Act  the  value  of  a  suit  for  a  declaration  that  an 
a^enation  of  incestral  land  assessed  with  revenue  by  a  male  proprietor  is  not 
binding  on  the  plaintiff  after  the  aliener's  death  is  the  30  times  revenue  and 
not  the  amount  of  the  consideration  for  the  alienation.  (F.  B.) 

Jalla  V.  Oehna  9  P.  L  R.  No.  79. 

Punjab  Courts  Act  (XVIII  ot  1884),  sec.  70  (1)  (o>-Pun/a6  2V 
Wi,ncy  Act  {XVI  of  i857),  sec.  4  {l)—Iieiisionr-Civ%l  cases-Larid  euit^- 
Suit  for  possession  of  unculturable  land  outside  abadi-Qti^s^ton  as  to  juri^ 
diction — Poti;er  of  Chief  Ctu7t  to  revise  flTidings  of  fact  relating  to  questum 
ef  jurisdiction.  iTdtd,  that  the  Chief  Court  is  competent  in  the  exerciae  of 
its  revisional  power  in  determining  question  of  jurisdiction  of  lower  Coortfl 
to  consider  findings  of  fact  arrived  at  by  the  lower  appellate  Court. 

Held,  that  a  suit  for  possession  of  uncultoiable  land  outride  the  abadi  of 
a  village  attached  to  a  well  and  used  for  stocking  bhusa  and  khurlis  is  a 
<«  land  suit  ChatttrjiJ. 

OanduSingh  v.  Naiha,9  P.  L.  B.  J. 

Punjab  Customary  lAW—Forfeiture  of  ancestral  property  of  a 
crimi/nal  right  of  reversioner. — ^When  acestral  property  of  a  person  subject 
to  Punjab  Customary  Law  is  attached  and  sold  by  order  of  a  Criminal  Court 
nnder  the  Indian  Criminal  Law,  for  his  committing  a  crime  or  abscouuding 
tlie  sale  disposes  of  the  life  interest  of  that  person  only  but  not  of  the  right 
^  of  inheritance  after  his  death  of  his  male  lineal  descendants  or  of  collaterala 
descended  from  the  original  holder  of  the  property,  upon  such  a  sale  the 
fee  simple  of  the  property  is  sold  and  nothing  remains  for  the  heir  to  inherit 
P.  B.  50   of  1898  approved  a  reversioner  has  such  definite  interest    iii  the 
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IPMstral  property  that  the  owoer  in  possession  cannot  by  his  crime,  or  ab- 
eoudfng  cause  that  interest  to  be  forfeited.  (  F.  B.) 

Sadbhuaing  v.  Secretary  of  State  9  P.  L.  R  No.  19. 

Pmijab  Fre-emptiou  Act  2  of  1005— pperaeion  of^Sale  of  agrir 
(gfiuroZ  land  prior  to  may  1906^ — Bight  of  vendee  superior  under  the 
Old  Act  but  inferior  under  the  new  Act  The  priorities  given  by  8.  12  of 
tke  Punjab  Pre-emption  Act  of  1905  are  applicable  to  calaim  to  the  right 
«( preemption  with  reference  to  a  sale  executed  before  the  commencement 
if  the  Act.  Where  the  vendee  had  a  superior  right  of  pre-emption  under 
tbe  Act  of  1879  to  the  pre-emptor  the  eaving  clause  of  s.  2  (S)  of  Act 
i  of  1905  protects  him  against  that  pre-emptor  who  has  superior  righta 
inderthe  Act  2  of  1905.  {F.  B.) 

Surta  V.  Fatehchand.  8  P.  W.  R.  No.  18. 

(8  of  1808).  8. 4 — Succeeasion  to  tenancies  created  under 
tU  Act  The  special  tenancies  created  under  Act  3  of  1893  fall  within 
4ie  occupancy  rights  contemplated  under  s.  8  and  in  matters  of  suoees- 
non  are  also  governed  by  the  rules  laid  down  in  s.  59  of  the  Punjab  Tenan* 
oes  Act  16  of  1887.  Clarke  C.  J.  &  Reid  J. 

Saliibzada  v.  Jornaya,  9  P,  L.  R  No.  24 

^Tenaney  Act  (16  of  1877),  88.  69,  Hi,  112— Landlord 

and  tenant — Occupancy  rights—Succession — The  provisions  of  ss.  Ill 
nd  112  of  the  Punjab  Tenancy's  Act  override  s.  59  of  the  Act,  and  on 
entry  in  wajib  ul-arz  prior  to  1871  with  respect  to  the  succession  to  land 
in  which  a  right  of  occupancy  exists  has  the  force,  of  an  agreement  par- 
ties can  by  written  agreement  settle  on  a  law  of  succession  different  from 
the  succession  prescribed  in  the  Act.  Clarke  (X  J, 

Pwran  v.  Manum,  9  P.  L.  R  No.  76. 

Endowments  Act  (20  of  1868X  88. 14, 18— a  P.  Code,  $.  6S9 

imtfarrefnoval  of  duly  constituted — Manager— Bengal  Regulation  19 
(fflSlO.  Asa  general  rule  a  duly  constituted  manager  of  a  religious  in- 
ititiitioQ  can  not  be  removed  from  his  office  without  bringing  against  him 
I'eiyil  suit  with  the  previous  sanction  required  under  s,  14,  and  18  of 
Act  20  of  1863  or  s.  539  0.  P.  Code  and  that  it  is  not  open  to 
i  self  constituted  temple  committee  to  take  the  matter  into  their 
own  hinds  for  removing  or  suspending  him  or  appointing  his  successor  but 
no  such  sanction  necessary  where  the  manager- sues  to  be  reinstated  after 
he  if  illegally  ousted  of  his  office.  The  Bengal  Regulation  of  19  of  1810  it 
ipplkable  to  the  Punjab  under  Act  20  of  186a 
Bansidhar  v.  Changia  Ram,  9  P.  L  S.  No.  2a 
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■'■   ■■     •».  55  (  2  y^Bkfbet  in  title  no  yVawA— A  defect  to  tHfcr 

will  render  the  vendor  of  immoyeable  property  liable  to  damages  in  dfepett* 
dently  of  any  fraud  on  his  part.  The  vendor  is  presumed  to  guarantee  his 
tMg  absolutely  to  the  property  and  if  after  the  poroha^e  the^veadee  disco* 
VMis  a>  material  defect  in  the  property  be  is  entitled  to  rescind  the  contoaei 

Shaw  J.  0. 
.      SaMv.  V.  Nga  ai  Oy.  13  Bwrma  L.  R.  393. 

I  nnjab  Mnnioipitl  Aot  <XX  6f  1801X  Sec.   98  and  9^k—EMe^ 

Han  of-^pivrtition  wall  over  thtiflrra — HeH,  that  under  Sec.  92  of  the  Ptm* 
jlkb'Mtinicipal  Act  a  person  must  obtain  sanction  of  the  Municipality  b^ 
Ibre  he  can  create  a  new  partition  wall  over  the  thara  of  his  binding. 

Cla/rk  G.  /. 
Baaant  Bam  v.  King  Emperor  9  P.  L.  R.  93 

•  --— -«Fre-empti<m  Act  (II  of  1605).—Be^roepective  effect  of.-^Held, 
that  the  Punjab  Pre*emption  Act  has  retrospective  effect.  Seo.  2-  (3)  of 
the  Act  specifically  deals  with  vested  rights  and  haft  deprived  parties  of 
the  rights  to  pre-empt  as  stated  therein.  Beid  /. 

Buhadtur  v.  Alia  9  P.  L.  R.  49. 

^Tenancy  Act  (ZVI  of  1887),  sees.  53  and    eO— Land-lord 

and  Tenant-^Ocoupa>noy  rights — Mienation  of^Acquieaoenee  of  lanMard 
Omisdon  to  sue  for  canoeliaent  of  aUenaUon.^^B.elA,  that  from  me«e  enwh 
sion  on  the  part  of  the  landlord  to  sue  for  15  months  for  cancelmeiit  of 
alienation  of  occupancy  right,  his  acquiescence  in  the  alienation  cannot  be 
itifetred. 

Mokar  aingh  v.  Jhanda  9  R  L.  R*  111. 

Sees.  77  (8)  (  d  )  and.  100— Jurisdiction   of  OivU  afiA 

Bevenue  Courts — Suit  for  compensation  for  branches  oftree%  cut  by  de- 
findant^Allegations  in  plioAmt. — ^It  iB  settM  law  that  ordtMnJy  tha  ques. 
tibn  of  jurisdiction  is  determined  by  the  plaint  and  the  allegations  of  pkan* 
tiff;  «nd  the  pleas  of  defendant  are  immaterial 

.  The  plaintiff  sued  for  compensation  for  value  of  brauches  of  a  tree 
o«t  by.  the  defendants;  they  pleaded  that  as  ooonpancy  tenants  they  wei;e 
entitied  to  cut  the  branches.  The  Munsiff  found  the  plea  of  the  defendaate 
wtr  established^  On  appeal  the  District  Judge  made  a  reference  to  the 
CUel  Oourt  for  the  decree  in  the  case  to  be  registered  as  the  decree  of  the 
Hevienlie  Court. 

i  :  Held«i  tb$t  the  suit  not  being  cognizable  by  the  Revenue  Court,  the 
decree  could  not  be  registered  as  a  decree  of  the  Beveaue  Court. 

Johnstone  &  Shah  Din  J^  /. 
fahiria  u  Dhawi  NaJth  9  JP,  L.  &.  71, 
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lUilwayB  Act  (0  of  1800)— SeoUosts  72  and  b^.—VAivery,  com^ 
fhtion  cf'—Non-UabUUy  as  creiitora-'Rtdes  framed  by  the  Railway— 
JUd,  that  a  rule,  by  which  the  Railway  Admiaistratioa  disclaimed  re«- 
yaamhiKty  for  goods  lef  b  oo  their  premifles  onlegs  certain  conditions  were 
WfiUed^  one  of  wMoh  was  that  the  goods  shonld  have  been  actually 
booked  and  a  receipt  given  for  them,  by  a  duly  authorised  Agent  or 
Clerk  of  theirs,  was  a  rule  neither  unnatural  nor  contrary  to  the  Qene- 
lal  Law  of  Contracts.  The  rule  imposed  conditions  with  respect  to  the 
leceiviog  of  goods  which  were  specially  authorised  by  Section  54  of  the 
Bailwaiys  Act.  Held  further,  that  the  goods  having  been  lost  after  they  ' 
ted  been  marked  by  the  Railway  authorities,  but  before  they  had  been 
,  weighed  or  loaded,  there  was  no  complete  contract  for  the  carriage  6f 
goods,  but  mere  negotiations  for  the  same,  and  they  were  not  there- 
iNce  liable  as  carriers  under  Section  72  of  the  Railways  Act. 

Xiiooa  <fe  Cnmch  J.  CL 

The  North  Western  Railway  v.  8hiv  Ifurain,  1  Bind  L,  R.  78. 

Regiatratioxi— Unregiatered  lease— PoMeanon  far  more  tha^ 
Ivelos  yeoflp^  under^^Inter^et  of  a  f0rmanMd  tenant  by  adverse. poeeemion 
'^AdmieMilUy  of  Uqse  in  evidence  to  show  nature  of  plaintiff's  poeaee- 
wimk'  Beffietraiion  Jut,  S,  4-0.  Where  A  sued  B  to  recover  possession  of 
lands  which  B  was  alleged  to  havB  re-entered  after  grantiog  them  to  A 
on  a  permanent  lease  and  it  was  found  that  the  lease  was  uxxregigtered. 

Held^  that  A  could  prove  that  he  had  been  in  enjoyment  of  the  lands 
under  the  laid  lease  for  more  than  12  yetars  before  disposiseBsion  and  had 
^jeby  acquired  the  interest  of  a  permanent  lessee  in  the  lands  by 
adverse  possession. 

Held  further,  that  the  unregistered  lease  cannot  be  received  as  evi« 
deuce  of  Mich  transaction  whith  must  be  proved  by  other  evidence.  Tha* 
bfwv.  Ramanj,  27  Bom.  515,  dissented  frotn.       Benson  &  Wallis  J  J. 

Kun^ariki  v.  Kumam,  8  M.  L.  T.  187. 

BaUgieili  TnalkB— Debts — Loan  incurred  by  trustee — Personal  liabir 
Uiy  of  im%tee.  A  creditor  who  advaaoes  money  to  a  trvstei^  for  the  pur* 
piles  of  the  trust  can  prima  fo/Ae  hold  the  trustee  personally  liable, 
kaving  the  latter  to  his  own  remedies  if  any,  against  the  trust  property. 

Subramanya  Aiyar  J. 

Pasupatia  v»  Sunda/rappier,  17  M.  L,  J,  615. 

Bee  judiOftto— «SHi(  in  Revenue  Court  to  enforce  acceptance  of 
ftttah — JHem/issal  of-^Suit  in  OivU  Court  to  recover  rent  baaed  on, the 
imdsr  of  pattah — If  a  bar.  The  plaintiff  sued  in  the  Revenue  Court  to 
dafetee  the  aoeeptance  of  a  puttab,  and  the  suit  wae  dismissed. 
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Held,  that  the  decision  of  the  Revenue  Court  cannot  operate  as 
res  judicata  in  a  suit  brought  by  the  plaintiff  in  the  Civil 
Court  to  i^ecover  rent  based  on  the  tender  of  the  puttah.  Bafi' 
gaiyya  appa  Row  v.  Ratnam,  20  Mad.  392,  Hokal  Mandar  v.  Paclama- 
nand  Sing,  29  Cal.  702,  P.  C ;  and  Gomti  Kumar  u  Gvdri,  25  All.  189, 
applied.     VedadchiUa  v,  Bomiappa  Mundaliar,  27  Mad.  65  referred  to, 

WalliB  &  MUUr  J.  J. 

Kidampi  Vencatachariar  v.  T.  Lakahmi  DasMf  3  M.  L.  T.  188. 

Succsaion  Certificate  Act  1880  S.  4— Jbin^  decree-holders,  right 
to  execute  a  decree  passed  in  favour  of — Execution  of  decree  by  a  survi- 
vor of  two  joint  decree-holders — Heir  of  a  decree-holder,  right  of  to  exe- 
cvie  adecree.^T^o  decree-holders  were  awarded  certain  sums  under  a 
decree  jointly  and  certain  other  sums  severally.  One  of  the  decree*hol- 
ders  died  and  the  other  claimed  to  execute  the  whole  decree  because 
she  was  the  survivor  of  the  j>mt  deeree-holders  and  because  she  was  the 
heir  of  the  other  decree-holder,  and  that  she  could  do  so  without  produ- 
cing Succession  Certificate. 

Held,  that  so  far  as  the  sums  awarded  jointly  were  concerned  the 
surviving  decree-holder  could  execute  the  decree  but  she  could  not  be 
allowed  to  execute  it  with  respect  to  the  sums  awarded  severally  without 
the  production  of  a  Succession  Certificate. 

Mohamed  Tusuf  v.  Abdar  Rahim  26  Cal  839  dissented  from. 

Chaimer  &  Chnfjin  J.   C. 

Rai  JagatpaZ  Singh  v.  Thakurain  Bilas  Kunwar  10  O.  C.  378. 

Small  Causes  Courts  Act,  (Provincial)  Section  Zb^Finding  not 
according  to  Section  203  Civil  Procedure  Code — Interference — Business 
carriei  on  by  co-parcener — Presumption. — Held^  (1)  where  the  judgment 
of  the  Small  Causes  Court  Judge  does  not  contain  the  points  for  dete^ 
mination  and  the  decision  given  thereon,  as  provided  for  by  section  203 
Civil  Procedure  Code,  the  High  Court   will  interfere  with  his  decision. 

Lucas  ilk  Groudi  J.  C 

Thawardas  v.  Rochiram,  1  Sind  L.  B.  118. 

Specific  Belief  Act  Section  86— property  transferred  under  iUe* 
gal  award — Stifling  Criminal  Prosecution. — Right  to  recover  back-^Partir 
ceps  criminis — Contract  Act  Section  ^3 — Where  property  had  been  trans- 
ferred in  pursuance  of  a  decree  based  on  an  award,  the  object  of  which 
was  the  stifling  of  a  criminal  prosecution  for  embezzlement,  the  plaintiff 
being  particeps  criminis,  the  Court  will  not  allow  him  to  recover  hsxk 
the  property  unless  as  required  by  Section  35  of  the  Indian  Specific 
Belief  Act^  be  proves  Ihoit  line  defendant  was  moTd  to  Uame  thau  him- 
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self  or  thafc  some  undae  pressure  was  brought  on  him  to  consent  to  the 
irieienoe  and  award*  If  he  himself  or  his  friends  were  the  prime  mo- 
Ten  in  arranging  the  reference,  the  Court  will  not  give  him  relief  though 
be  maj  have  been  an  accused  person  in  the  criminal  case. 

Lucas  &  Knight  J.  0, 

Hari  Veiji  &  Another  V8.  Balchand  Isardas  1  Sind  L.  R.  47. 

Sxdt-'Mmntainihility  of^-Cauae  of  action^ Aaaignment^chose  in 
•dim — lii'jht  of  assignee.  tQ  sae  when  transfer  is  conditional.  The  payee 
rfapromisory  note,  which  was  nofc  negotiable,  mortgaged  it  with  the  plain- 
tiff aad  agreed  that  assignment  was  to  continue  until  all  moneys  due  to 
the  astigaee  plaintiff  remained  unpaid. 

Held,  that  the  plaintiff's  suit  as  assignee  to  recover  the  amount  due 
on  the  pronote  from  the  maker  of  it  was  not  maintainable. 

Rattigan  /• 

Nihal  Chand  v.  AH  Bakhsh,  9  P.  L.  R.  63. 

Tranafer  of  Property  Kotj  u.S7—Foreclomre  decree,  gums  padd 
Ijf  mcrigagor  tenants — Order  absoluUe,  application  for,  in  Hew  of  a  por* 
^  of  the  decretal  amount — Money  paid  by  the  mortgagor  to  discharge 
^portion  of  the  decree.  Held,  that  where  a  mortgagor  pays  only  a  c^t* 
tttn  sum  under  a  foreclosure  decree  but  falls  to  pay  up  the  whole  and  an 
ipplication  is  maie  by  the  mortga:^ee  for  an  order  absolute  to  foreclose 
the  mortfiraged  property  in  lieu  of  the  unpaid  portion,  the  mortgagor  can 
not  aik  the  Court  that  the  sums  paid  by  him  under  the  decre  should  be 
letamed  to  him  before  the  decree  is  made  absolute. 

Chamiers  &  Sanders  3.G. 

Syed  Fida  Hussain  v.  Lala  Chaanga  Mai,  10  O.  C.  354, 

Sec.  99^Mortg%ye — Sale  of  mortrjagei  property  in  execu- 
tion of  a  decree  for  oosts^^Sjble  confirmed — Subsequent  suit  for  redemp- 
iinu— Part  of  property  the  subject  of  a  raort^aje  wa<<  sold  in  execution 
oft  decree  for  costs,  otherwise  than  in  accordance  wi*;h  the  provisions  of 
section  9ft  of  the  Traasf^r  of  Property  Act,  1882  and  was  purchased  by 
the  aftffignces  of  the  mortgagee  decree-hoHer.  aad  this  sale  was  confir* 
Jned.  Held  that  the  mortirajor  could  not  obtain  redemption  of  the  por- 
*HHi  of  the  property  so  soH,  although — the  integrity  of  the  raortgagre 
hiving  been  broken  up— it  ^as  possible  for  him  to  obtain  a  decree  for 
redemption  of  the  unsold  porDion.  Tara  Gk^nl  v,  Irni^ifl  ffii<itia  (^18 
AH,  32.'>)  applied.  Kershaw  C.  /.  &  Bannerji  J. 

{ This  is  ai  old  ca^e  of  1898> 

UiiL^x  MalsundlaDo.  Jamr^a  Kaulapuri,  A.  W.N.,  1908^  48. 
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Sec.  99^Civ:i  Procedure    Code,    f.  ^Sie-^Morigage-^Simfh 

moi}/>y  flecrf e  accepted  hy  n  o  'fgagee — ^a*e  of  mortgaged  proierty  in  exe- 
cution ff  Auch  deiiTpr.  Ev  u  Jho  igh  the  mort:a;ee  diBclalms  all  interest 
in  his  nr.o;tga;(e  ai'1  a^ks  f  t  aid  ob<a'n<  a  p  m^L*  money  detree  he  is  pre- 
cluded by  sec.  90  of  the  Transfer  cf  Froperty  Act,  1^82^  from  bringing 
the  mort  a^ed  property  to  fa'e  in  execution  cf  the  8:m|fle  money  decree, 
Madho  Pramd  Singh  v.  Bt'jaaik,  (Weekly  Notes,  1205,  p.  152)  followed* 
But  if  such  a  sal^  does  in  fact  take  place  and  is  coLfirmed  and  a  certi- 
ficate  is  granted  to  the  auction  purchaser  the  fale  cannot  afterwards  be 
impeached  upon  the  ground  that  it  was  in  violation  of  section  99  of  the 
Transfer  of  Propery  Act.  Sonu  Singh  v.  Bihari  Singh,  (33  Ca'c  283)  dis- 
sented fiom.  Ailman  &  K.  Hussein  J,  J. 

Ksshan  lal  v.  Umi ao Singh ,  A.  W.  N.,  19C8,  49. 

Vendor  and  purchaser— Pcr«07iai  convenani — Indemnity  against 
disturbance  to  vendee  does  not  enure  for  the  benefit  of  jrre- ^raptor. — A  con- 
dition in  the  original  deed  of  sale  in  which  the  vendor  guarantees  his  title 
in  the  original  vendee,  a  id  in  which  he  agrees  to  compiufate  t!  at  vendee 
if  disturbed's  one  which  does  not  enure  for  the  h^w  fiti  of  the  pre  eTiptor 
who  succeeds  in  obtaining  a  decree  for  prosession  by  right  of  pre-emption. 

Holertytn  &  Shah  Lin  J.  /. 
Sandhe  Khan  v.  Bhana  9  P.  L.  R.  4J. 

Will—Chast'utionof  will — Uncertainty — BiqriCit  for  purfo^s  ff  p(h 
pular  usefulness  or  for  purposes  of  charity — By  her  will,  N  after  mak* 
ing  various  baquests  bequeathed  the  ret^idue  of  her  estate  as  follows:— 

"  As  to  whatever  immoveable  (and)  moveable  (property)  and  proper- 
ty in  cash  belonging  to  me  may  be  in  excess  or  may  remain  over  as  sur- 
plus  after  a  disposition  shall  have  been  made  in  accordance  with  what  is 
stated  in  the  clauses  above  written,  my  abovementioned  six  executora  are 
to  make  use  of  the  same  in  such  manner  as  they  may  unanimously  think 
proper  for  purposes  of  popular  usefulness  or  for  purposes  of  •*  charity.  " 
And  I  give  to  them  (i.  e,)  my  ab<  vemectioned  trustees  full  authority  to 
use  the  same  in  that  manner/'  Htld,  that  the  gift  of  the  r.sidue  was  bad 
for  uncertainty.  Bunchordasv.  Parvatiha*^  22  Bom.  725,  relied  on. 

Jenkins  0.  J.  &  Beanian  J. 

Trikumdas  v.  Haridas  31  Bom.  583. 

Zaildari— Ciaim  of  a  candidate  of  the  prevailing  tiihe  ia  a  zail — 
Superior  right— Eeld,  that,  a  person  who  belongs  to  a  preva'ling  vribe  ia 
a  zail  and  is  also  otherwise  fit  to  act  as  a  zalldar,  shoild  be  given  preferen- 
ce over  other  candidates  for  post. 

Jafar  Khan  v.  Raja   Azimullaah  Khan^Z  P.  W.  R.   3—9  Punjub 

L.  R.  110. 
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mm  OF  RECENT  INDIAN  CASES  (CIVID 

Acoomits — 8^ti;ement  of  aecouMt — No  frati  I  or  undue  infiuenee 
trri  in  sMlem&nt — Preiniwory  note  for  the  ammmt  fouThd  due — Re* 
opeMfng  accounts,  not  €dlou:ed.  Where  two  persons  kave  mutual  dealings 
and  aceounts  and  one  of  them  of  bis  own  f rpe-will  and  accord  and  without 
aay  fraud  practised  or  undue  infliMnee  exerted  by  the  other,  waives  his 
right  to  an  examination  of  the  aocounts  for  the  purpose  of  ascertaining  the 
Uaoee  due  and  agrees  to  treat  a  gross  sum  as  due  from  him  and  executes  a 
pronussory  note,  it  must  be  treated  either  as  the  result  of  a  settled  account  or 
K  a  settlement  by  ecm promise,  and  iu  either  case  it  cannot  be  reopeaed. 
Wdlaee  (1853)  5  Moo.  I.  A.  395  followed.     Chandavarkar  &  Knight  J,  J. 

Magniram  v,  Laxmidas,  10  Bom.  L  R  281. 

kcqniescczoe--W helher  a  question  of  Law  and  a  good  ground  for 
Jtmsion  under  sec.  70  (b)  of  the  Punjab  Courts  Act  XVIII  of  18S9  as 
mended  by  Act  XXV  of  1889,  Held  that  Acquiescence  is  not  a  question  of 
fiek  but  of  Law  and  consequently  it  is  a  good  ground  foi  revision  under 
sec.  70  (b)  of  Acfc  XVIII  of  1884  as  amended  by  AcU  XXV  of  1889. 

Hddf  also  that  there  is  nothing  whatever  in  the  following  facts  to 
indicaie  that  D  and  other  reversionprs  of'R  acquiesced  in  the  gift  of  his 
boldiDg  in  lavour  of  S  and  others 

"  R  transferred  whole  of  his  property  to  S.  and  others  by  a  deed  of 
gift  dated  3nd  January,  1886.  Mutation  was  finally  sanctioned  on  27th 
Muth,  1887.  With  the  exception  of  17  Kanals  which  R,  held  in  his  own 
wow  the  rest  of  the  property  included  in  the  gift,  158  ghumaos  was 
Polled  by  a  prior  mortgagee  Q.  Despite  the  gift  R.  never  parted  with 
PMesEionof  these  7  Eanals  and  the  donees  either  before  nor  after  donor's 
d^  ever  made  an  attempt  to  redeem  the  prior  mortgage.  But  they  took 
wtttl  possession  of  the  17th  Kanars  after  R*«  death  which  took    place    in 
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1891.  Within  one  year  however,  of  Rs  death  his  reversioner  (D  and  others) 
instituted  a  suit  for  a  declaratory  decree  in  respect  of  the  mortgaged  portion, 
and  for  possession  of  17  Kanats  of  the  land  on  8th  February  1892,  thi^ 
plaint  was  rAJected  on  account  of  their  failure  to  amend  it.  On  4th  January 
1894,  they  sold  whole  of  B's  estate  to  6.  "  Lalchand  J. 

Shair  v.  Sidhw,  3  P.  W.  R.  853. 

Administration  hond—Whether  invcdidaied  by  mistake  of  a  Court, 
An  administration  bond  is  not  inv  ilidated  by  reason  of  mutual  mbtake  on 
the  part  of  the  Court  and  the  surety,  or  misrepresenfation  by  Court.  '^ 

Mitra  c6  Caeperaz  J.  J. 

Rajowi  Mohan,  12  C.  VV.  N.  481. 

Advene  posseMion— Afor^o^or  and  mortgagee— Assertion  of  pro- 
prietary right  by  mortgagee  after  invalid  foreclosure  proceedings.  Held, 
that  a  mortgagee,  who  has  taken  fruitless  foieclosure  procdedings,  can  not  by 
asserting  himself  to  be  the  proprietor  and  getting  mutation  in  Revenue  re- 
cords in  his  favour,  start  a  possession  adverse  to  the  mortgagor. 

William  aarke  0.  J.  &  Reid  J. 

Indar  v.  Asa,  9  P.  L.  R.  26a 

Agra  Tenancy  Act,  as  164  and  166.  A.  suit  under  section  165 
of  the  Agra  Tenancy  Act  differs  from  a  suit  under  sectien  164  of  the  Act 
in  that  in  the  former  suit  only  the  actual  collections  made  by  the  defen- 
daat  can  be  taken  into  account 

AbdtU  Rashidv,  Abdul,  1908,  A  W.  N.  68»5  A.  L.  J.  117. 

&  177 — Appeal — Jwisdidion— Question  of  proprietary  tide. 
Where  in  a  suit  for  arrears  of  rent  the  defendants  pleaded  that  the  relation 
of  landlord  and  tenant  did  not  exist  between  the  parties  and  that  the 
defendants  were  sub~tenants  of  certain  persons  whom  they  described  as  tenants 
in  chief,  it  was  hdd  that  this  plea  raised  no  question  of  proprietary  title 
witthin  the  meaning  of  section  177  of  the  Agra  Tenancy  Act,  1901.  Dal 
Chand  v.  Shamla  (  Weekly  Notes,  1905,  p.  46  and  Chhitar  Singh  v.  Rup 
Singh  (  Weekly  Notes,  1906,  p.  247  )  distinguished. 

Karamat  Husain  J. 

Ahmad-UUah  Khan  v.  MvrU,  A.  W.  N,  1908, 69.-5  A  L  J.  128. 

Appeal,  Decree  In— When  such  decree  simply  confirms  decree  of  lower 
Cowrt,  it  does  not  enlarge  the  time  fixed  by  the  original  decree  for  the 
performance  of  conditions  precedent.  The  decree  of  the  lower  Court  provi- 
ded that  <  on  the    plaiotiff's  paying  into  Court  the  belance^f  consideration, 
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B&  10,  within  a  monlh  from  this  date/  defendant  i;ho\ild  execute  a  ^ale- 
deed  of  the  suit  land.  The  money  was  cot  paid  within  the  monUi  and  the 
dfibndant  preferred  ap  appeal  after  the  expiry  of  the  month.  The  Appellate 
Court  simply  confirmed  the  decree  of  the  lower  Court  and  dismissed  the 
ippesL  Within  a  month  of  the  appellate  decree  the  plaintiff  depoeited  B&  10 
ind  applied  for  execution  of  the  decree:— Ae/d  that  he  was  not  entitled  to 
neeote  the  decree,  as  he  had  not  made  payment  within  the  time  fixed  by  the 
origiD^  decree  and  as  the  appellate  decree  cannot  under  the  circumstances  be 
W  ta.  have  enlarged  the  time  fixed  by  the  original  decree.  The  appellate 
(ieeree  simply  confirming  the  original  decree  cannot  be  reid  as  giving  the 
phioiiff  one  month  from  tho  date  of  the  decisien  on  appeal.  Such  an  ext^* 
HOD  can  be  claimed  only  if  expressly  or  impliedly  given  by  the  Appellate 
Court  Bkuj>  Indar  Singh  v.  Bijai  Bahadur  Singh,  (23  All  ,l55),di&tinguished. 

BefMon  k  WaUxB  J.  J. 
Banuuwami  Kone  v,  Sundara  Kone,  31  Mad,  28. 

Alignment— Bight  of  a  persen  to  challenge.  An  assignment  can 
not  be  questioned  as  unfair  and  unreasonable  by  a  person  who  was  not  a 
party  to  the  assignment  P.  C. 

Bnja  Rai  v.  Debi  Dayal,  12  C.  W.  N.  39.1, 

Benomidw— 'Mortgage^  conveyaii^e  wttfu>iUoaviiBideration.  A  benami- 
dtr  ean  not  bring  a  suit  for  recovery  of  a  mortgage  debt 

A  mortgagee  assigned  over  his  interest  under  the  mortgage  to  the  plain- 
ti&  who  instituted  the  present  suit  against  the  mortgagors  for  recovery  of 
the  mortgage  debt.  It  was  found  that  the  assignment  was  a  benami  tran* 
aidion  and  was  intended  to  put  the  mortgagors  into  difficulty. 

Held — ^That  the  plaintiff's  suit  was  rightly  dismissed.  Lata  [Achat  v. 
Baja  Kaxim,  9  C.  W.  N.  477.=L.  R  32,  I.  A.  113;  27  All.  271  (1905)  dis 
tingoifhed. 

The  mere  non-passing  of  consideration  is  not  sufficient  to  show  that  a 
tniwaction  is  benami  Mitra  &  Ca^aperez  J.  /. 

Munshi  v.  Mah<med,  12  C.  W.  N.  409. 

Bengal  Tenancy  Act  (VIII B.  C.  of  1886)  Ss  11  and  12.— Re- 

leoae  by  cthfharer,  ifiraninfer  Stamp  Registration— Nim  payment  of ,  land- 
M%  fee,  if  invalidates,  Transfer^Bengal  Tenancy  Act  (Validation)  Act 
S.  ISreach  of  covenani-'Cesser  of  liahility.  CJertain  co-sharers  in  a 
pwrnsoent  tenure  by  a  deed,  dated  2nd  December  1893,  which  was  regis- 
tendm  Book  1,  under  S.  61  of  the  Registration  Act,  relinquished  all  their 
nght,  title  ipd  ia^res);  «nd  claipd  i^  the  teiiure  in  favocfr  of  (he  remaining 
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CO  sharer  who,  it  was  stipulated,  was  to  remain  in  poseessioti  and  was  to 
be  entitled  to  sell  the  tenure.  He  was  also  to  pay  certain  debt€  mentioned 
in  the  deed  for  which  the  other  co-sharers  were  to  be  under  no  liability. 
The  deed  was  stamped  with  a  five  mpees  9tamp  as  a  release.  No  landlord's 
fee  was  paid  as  required  by  S.  12  of  the  Bengal  Tenancy  Act 

Hdd,  that  the  deed  was  a  transfer  within  the  meaning  of  S.  12  of  the 
Bengal  Tenancy  Act  and  the  transfer  was  complete  as  soon  as  the  document 
was  registered.  The  non-payment  of  landlord's  fee  did  not  render  the 
trantfer  invalid  owing  to  the  operation  of  S.  1  of  Act  1  of  1903.  B.  C. 

Held,  further  that  the  liability  of  the  co-sharers  under  the  lease  ceased 
with  the  transfer.  Madean  0.  J.  dt  Coxe  J. 

Chintamoni  Dutta  v.  Rash  Bthari,  12  C.  W.  N.  478. 

S.  60 — Lai}d  Acquisition  proceeding — Ajyportionmerd  of 
compensation  between  landlord  and  tenant^ Presumption  of  permanency. 
Although  S.  50  of  the  Bengal  Tenancy  Act  doe3  not  apply  when  the  ques* 
tion  of  the  permanency  or  otherwise  of  a  tenure  arises  in  a  proceeding  for 
the  apportionment  between  landlord  and  tenant  of  money  awarded  for  com- 
pulsory purchase  of  land  the  principle  involved  in  that  section  is  useful  guide 
to  the  Courts  in  deciding  it.  Madean  C.  J.  <fc  Coooe  J. 

Nundtr  Lai  v.  Atarmoni,  12  C.  W.  N.  432. 


S.  163  —  Value  of  suit^Withdrawal  of  portion  of  claim-- 
Transfer  ofof^/ier  specially  empowered — Power,  if  ceues.  Where  in  a  suit 
for  rent  the  claim  originally  madj  exceeded  Br.  5  but  when  the  aoil  came 
on  for  trial  the  claim  was  reduced  to  Rs.  7-8-0  a  certain  portion  of  the 
claim  having  been  withdrawn. 

Hdd,  that  for  Iho  purpose  of  an  appeal  uider  S  153  of  the  Bengal 
Tenaicy  Act,  the  amount  claimed  in  the  suit  should  b3  considered  to  be  lees 
than  Us.  50. 

When  a  Munsif  is  eii powered  to  exercise  final  jurisdiction  under  S.  153 
he  does  not  cease  to  have  the  power  by  reason  of  his  transfer  from  a  station. 

Madean  C.  J.  &  Coxe  J. 

8.  M.  Shilabati  v.  Mr.  M.  V.  Boderigues,  12  C.  W.  N.  448. 

Borden  of  ^tOOf—Suit  for  a  declaration  that  an  alleged  adoption 
is  invalid.  Where  the  plaintiff  asks  for  a  declaration  that  an  allied  adopti* 
on  is  invalid,  but,  cannot  claim  immediate  possession  by  reason  of  the  inter- 
vention of  a  widow's  estate,  the  burden  is  still  on  him  to  make  out  a  pri^na 
facie  case  that  the  adoption  challenged  by  him  is  invalid  in  law  or  never 
took  place  in  fact  Brcjo  Kishoree  Dassee   v.  Sieenafh  Rose   (8  WrR4p3) 
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nd  Sardar  JBin^i  v.  Bam  Kwnuwr  (  Weekly  Notes,  ld02,  p.  62  )  followed 

Stanley  C.  J.  <k  Bwrkitt  J. 
Askrafi  Knar  v.  Bupehand,  1908,  A.  W.  N.  P.  79. 

Burma  Ferries  Aet,  &  26— Ferryboat  ^Meaning  of.  Employiiig 
nwpiosto  carry  betel  leaves  from  cme  place  to  anotheer  witluo  the  limits 
cfiienrydoes  not  make  it  plying  a  ferry  boat  within  the  meaning  of  see. 
2Sof the  Barnw  Ferries  Aet.  Ormond  3. 

to  U.  V  Emp,  14  Bmr.  L.  B  22. 

Burma  Municipal  Act  (3  of  1808)  o.  46  (1)  (A)  as.  68,  60-- 
Mmifmg  of  '*  Tram  Lines— uhetiier  "  buildinge  and  lands.  The  street 
ftm  lines  are  bnildings  and  lands  within  the  meaning  of  s.  46  (1)  of  the 
BoriDa  Municipal  Act  and  the  street  lines  are  in  the  occupation  of  t^e 
ownen  of  that  lines.  Fox  C.  J.  i?  Irwin  &  EartnoU  J,  J. 

Rangoon  Electric  Co.  Lid.  v  Bangoon  Municipality.  14,  Bur.  L.  B.  26. 

BurmeseLaw— ildopitctt— J?««tirtaZfi— Proo/o/- In  cases  of  adc^ 
tioo  the  publicity  of  the  relationship  is  the  essential  point  to  be  established,' 
pohHeity  is  explained  to  be  geitieral  publicity  and  notoriety  as  opposed  to 
a  hole  and  comer  matter.  Notoriety  amongst  the  people  with  whom  the 
piities  ordinarily  mixed  in  aooial  life  is  what  is  required. 

Fcx  C.  J.  In  the  case  of  a  chiM  adoption  removes  the  child  from  the 
haSy  pf  its  natural  parents  and  deprives  it  of  all  rights  of  inheritanee  in  its 
aioral  parent's  property.  The  same  must  happen  in  the  case  of  an  adult. 
M  an  adult  cannot  be  deprived  of  any  rights  without  his  consent;  it  must 
^fmx  in  the  case  of  an  alleged  adoption  of  an  adult  that  he  consented  to 
Ae  adoption.  Fox  C.  /.  <fe  Hartnoll  J. 

Ma  Oiji  y.  Maung,  14  Bur.  L.  L  15. 

^nkWe-'BxidMatn— Succession— J)ivision  among  ^nieces— Wheiber 
ftfcapita  or  persiirpes.  Among  Bormese-Budhists  the  diiusion  of  estate 
UMDgst  nieces  is  to  be  per  stirpes  and  not  jyercapita.    Fox  C.  /.  dk  Moore  J. 

Ma  Myo  v.  Ma  su,  13  Boul  L.  B.  374. 

C  P.  Land  Bevenue  Act  ISBlr-vMaUklMiguaPfa^ 
<ff.  There  is  nothing  in  the  Bevenue  Law  of  the  Central  Provinces  to    pre* 
Tttt  the  same  person  from  being  a  malguzar  and  a  malik  makbnja    in    the 
amemahaL 

i'he  distinction  of  a  malik  makbuza  contained  in  the  Central  Provinces 
I^  Revenue  Act,  1881,  is  intended  merely  .to  distinguish  a  malik-mak- 
^  S8  such,  from  other  kinds  of  revenue  paying  propriefors  who 'may  b^ 
\ooA  in  a  village  settkd  under  the  Aet^ 
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The  estate  oE  a  malik-makbuza  is  distinct  from,  and  independent  of  ibe 
estate  of  a  mulguzar  in  the  same  mahal,  and  the  possession  hy  one  person 
of  both  estates  does  not  result  in  merger.  ^ 

ML  Mankoo  v.  Mt  Kankoo,  4  Nag.  L.  B.  2. 

O.  P.  Tenancy— Dawfttfion  of— Hindu  law— Applicability  of.  The  de- 
Tolation  of  tenancy  in  the  Central  Provinces  is  entirely  governed  by  sta- 
tute, and  the  fact  that  the  heir  selected  is  in  accordance  with  the  personal 
law  of  the  tenant  in  some  cases  does  not  make  such  personal  law  generally^ 
applicable  to  the  tenant  estate. 

The  Hindu  law  of  succession  by  survivorship  and  as  to  the  vesting  of 
a  son's  interest  by  birth,  is  not  applicable  to  a  tenancy  governed  by  the  Cen- 
tral Proviiicial  Tenancy  Act 

Ohanga  v.  IJkmid  Roy,  4  Nag.  L.  B.  9. 

Chakran  Inxkd—Bemmption  and  transfer  to  zemindar— Recovery  of 
^ameby  j.utnidar—8uit  for  epeciiic  pbrformance,  if  necessary.  When 
Chakran  lands  were  included  in  the  putni  potta  granted  by  the  zemindars 
to  the  plaintiSs  before  the  resumption  thereof  under  the  Chowkidari  Act 

Held-^h^i  upon  resumption  and  transfer  of  the  lands  to  the  zemindars 
the  remedy  of  the  putnidars  was  to  bring  a  suit  for  recovery  of  possession 
and  not  a  suit  for  specific  performance  of  a  contract  Ranjit  S^'ngh  v.  iJd- 
dka,  34  Cal.  364  not  followed.  Maclean  C  J.  dk  Coxe  J. 

Kvmar  v.  Budhu,  12  C.  W.  N.  469. 

ChBmpetty— Assignment— Validity,  if  maybe  questioned  by  third 
parties— CoiMideraiion  made  faydble  upon  success  of  suit—OamUing  in 
litigatioT^.  In  India  an  agreement  cannot  be  avoided  on  the  ground  of 
Champerty.  Ram  Comar  v.  Chv/nder,  L.  B.  4,  I  A  23  Cal.  253.  Kunvar 
RalLalv.  Nilkanth,  L.  B.  20  I.  A.  112  and  Lai  Achat  Ram  a.  Raja  Kazim, 
9  C.  W.  N.  477  =:L.  B.  32  I.  A  113,  B.  27  All,  271  followed. 

The  agreenaent  in  the  case  provided  that  out  of  the  purchase  money 
which  was  fixed  at  Bs  52,600,  Bs.  600  to  be  paid  down  and  the  balance 
when  the  property  should  be  reeovered. 

Hrfi-That  the  agreement  was  generally  of  a  champertous  character 
but  it  was  not  void  on  that  account,  nor  was  it  opposed  to  public  policy 
and  vend  as  such  by  reason  of  the  stipulation  relating  to  the  payment  of 
consideration.  p^  q, 

Rai%Rair\  Vebi  Dayal,  12  a  W.  N.  393  =  10    Bom.  L.  B.«7    C%i 

If.  J.  335=6  4L  I^  J, 
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Ciyfl  Prooedare  Code— K^  jvdicata'-Ntw  Ruhnga.  A  ruling  of 
tk  High  Court  that  in  a  given  case  no  appeal  will  lie  has  not  retrospective 
Act  80  as  to  invalidate  orders  previously  pasEed  upon  the  assumption  that  in 
luniiir  case  an  appeal  did  lie. 

Where  reliance  was  placed  upon  two  rulings  of  the  High  Court  as  esta- 
IbUngtbat  a  suit  was  barred  by  the  principle  of  res  judicata,  but  these 
nfii^  bad  not  been  relied  on  when  the  suit  was  before  the  Court  of  first 
iffttlcr  oo^a  previous  occasion  when  it  was  before  the  High  Court  in  appeal, 
il  ns  hdd  that  the  principle  of  section  13,  explanation  II.  of  the  Code  of 
(M  Procedure  applied  and  the  rulings  could  not  be  looked  at. 

Aikman  &  Karamai  Huaen.  J.  /. 

Ahdul  Rashid  v.  AbduL  Laiif.  A  W.  N.,1901,  68.  =  5.  A  L.  J.  117. 


S.  12  — Court  of  the  Political  Agent,  Muscat — Not  estaUiahed 

if  ike  Qovemor  General  of  India.  Hdd,  that  the  Court  of  the  Political 
igent^  Muscat,  having  been  established  by  an  order  of  Her  Majesty  in  Coun- 
dlisd  not  by  the  Governor  General  of  India,  the  jurisdiction  of  the  Brirish 
Govt  was  net  ousted  by  a  prior  suit  pending  in  the  Muscat  Court,  and  that 
leetioQ  12,  Civil  Procedure  code,  had  no  application. 

Hayivard  J.  C. 
RaiiimtviUah  v.  Darjiodhar,  Sind.  L.  C.  166. 


S.  ^3^  Suit  for  redemption  decreed--  Second  suit  for  surplus 
fnffiis  recovered  by  mortgages  durivg  morigageriot  maintainable--- Effect  of 
Afiide  105  of  the  Limitaticn  Act  Article  106  of  the  Limitation  Act  must 
Bot  be  eonstmed  so  as  to  conflict  with  the  provisions  of  S.  43  of  the  Code  of 
Gril  Procedure,  and  must  be  deamed  to  refer  to  cases  in  which  the  mort- 
pgor  has  got  possession  of  the  mortgaged  property  otherwise  than  by  a  suit 
for  redemption.  Where  a  mortgagor  brings  a  suit  and  obtains  a  decree  for 
i^demption,  he  cannot  maintain  a  second  suit  for  recovery  of  surplus  coUec- 
tksDs  made  by  the  mortgage,  during  the  period  of  the  mortgage.  S.  43  of 
the  Code  of  Civil  Procedure  being  a  bar  to  the  maintenance  of  that  suit. 

Per  Karamat  Husain  J, — The  right  to  claim  the  surplus  profits  is 
synchronous  with  the  right  to  claim  possession  of  the  mortgaged  property 
ttid  to  bold  ttiat  the  cau83  of  action  for  claiming  excess  collections  accrues 
wkeathe  mortgage  debt  has  been  satisfied,  is  inconsistent  with  the  principles 
«  wUeh  the  law  of  redemption  is  based. 

Aikman  &  Karamat  Husain  J.  J. 

Samdtn  v.  Bhup  Singh^  5  A.  L  J.  192. 


-S.  43— 5ui<  under  B.  625  C.  P.  Gode.    S.  43  of  the  Co^e  of 
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Ciril  Procedure  has  no  application  to  a  suit  iDstituted  under  S.    525  of  that 
Code. 

W!- ere  an  arbitration  award  or  a  private  contract  is  merely  to  Ae  effect 
that  certain  property  be  sold,  the  vendee  who  sues  for  specific  performance 
of  the^ale,  is  not  compelled  by  S.  42  of  the  Specific  Belief  Act,  1877,  to 
add  a  prayer  for  possession,  and  S.  43  of  the  Code  of  Civil  Procedure,  1882, 
will  be  no  bar  to  a  subsequent  suit  by  him  against  his  vendor  baaed  on  the 
completed  sale.    Nurayana  v.  Kanda&imi,    22    Mad.    24    disaenfed    from. 

Shtodin  v,  Mt  Oodhi,  4i  Nag  L.  R.  14. 

S.  ^b^Mi^joinder  of  action-^Suii  for  2XirtUion  by  co-diareri 
mdvaram'—Kudivaramdars  parties^-Partition  suit—Dehtors^Pariies.  A 
suit  for  partition  by  some  of  several  co-sharers  of  the  melvaram  in  which  the 
Kudivavamdars  also  are  impleaded  with  a  view  to  the  settlement  of  the 
relative  rights  of  the  melwaramdare  and  the  Eudivaramdars  is  bad  for  mis- 
joinder cf  causes  of  action. 

Obiter.^ A  suit  for  partition  impleading  the  debtors  of  the  family  with 
a  view  to  the  determination  of  the  nature  and  amount  of  the  debts  so  as  to 
bind  the  debtors,  is  bad  for  nnftfoioder'  of  causes  of  acttoio. 

Wallis  &  Sankaran  Nair  J.  J. 

Ramkriahna  v.  Krishna,  18  M.  U  J.  86. 


See.  103  and    6^7— Diamismd  far  defauU—AppUcation 

f(yr  revision  dismissed  far  defavU—appUoation  for  rst-heafiTig — Suffijcient 
cause— Absence  of  counsel  awing  to  unusual  cambinaHon  of  cireumstdnees 
An  application  iot  revision  by  a  parda-naahin  lady  was  dismissed  on  de* 
fault  of  appearence  of  both  tbe-oounsel  engaged  by  her  for  the  ease  on  this 
date  fixed  for  the  hearing.  An  application  for  rehearing  of  the  caae  was 
made  on  the  ground  that  the  counsel  were  prevented  from  appearing  by  an 
unusual  combination  of  circumstances.  It  was  otgected  that  the  application 
did  not  lie,  and  chat  there  was  no  suiBeient  cause  for  non-appearance  of 
the  party  at  the  hearing  of  the  case. 

H^ld,  overruling  the  contention  that  application  lay  by  virtue  of  sees. 
108  and  647  of  the  C.  P.  C,  and  there  was  suBSeient  cause  for  rehearing  of 
the  applicat^ion  for  revision.     75  P.  R.  1881,  dissented  from, 

Ohatterji  &  Johnsione  J.  J. 

Jiwani  v,  Bhagat,  9  P.  L.  R    85. 

-Ss.  108, 167,  l^S --Make  st^ck  other  order   as  it  tliinks  fit 


—Pleader  appearing  and  asking  far  adjournment— Refusal  to  adjourn— 
pleader  abstaining  from  the  cenduct  of  ike  case—  Whether    ex  parte.      The 
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ktter  part  ofS.  157  ^or  make  each    other  orders  as  it   thinks  fit"  has  no 
ipplieation  t^  a  case  where  the  Court  at  once  proceeds  to  trial  and  judgment 

The  mere  fact  oE  a  pleader  appearing  for  a  party  and  applying  for  an 
tdjanroment  doea  not  preclude  the  conclusion  tha!*  the  party,  neveithelesa,  did 
nol  appear  within  the  meaning  of  S.  157,  or  Ch.  VII,  C.  P.  Code. 

Hdd  also,  that  where  the  pleader  who  appeared  for  a  party  and  asked 
hm  sdjoornment  of  the  case,  on  the  Court's  refusal  to  adjourn,  altogether 
ihiioed  Irem  taking  any  part  in  the  examination  of  the  witness  or  in  the 
vgment  of  the  case,  the  party  whom  the  pleader  represented  '  failed  to 
ippear*  within  the  meaning  of  S.  157,  C.  P.  Code. 

In  cases  where,  on  the  Court  refusing  to  adjourn  a  case,  a  pleader  siys 
that  he  has  no  instructions,  it  would  be  well  explicitly  to  ascertain  whether 
th%  pleader  severcs  his  connection  with  the  case. 

Subrahmanya  Aiyar  C.  /.  tfe  Benson  J. 

Bamanuja  r.  Rangasvnmi,  18  M.  L.  J.  51  .=  3  M.  L.  T.  225. 

^— -Ss.  111.  644,  683— Set  off  in  restitution — Equitable  relief— 

Accounts  talcing  of— He  who  seeks  equity  must  do  equity.  Defendant  took 
a  lease  from  one  Z  in  1882.  Flaintiflf  took  another  lease  from  Z's  successor  in 
1890.  The  pla'ntifiF  sued  the  defendant  and  his  lessor's  then  representative 
for  a  declaration  that  the  lease  to  defendant  was  invalid  and  for  possession. 
Plaintiff  obtained  a  decree  for  possession  on  condition  of  his  paying  a  certain 
amoant  as  compensation  to  the  defendant  The  defendant  delivered  posses- 
sion on  receipt  of  compensation  amount.  The  representative  of  the  lessor 
appealed  from  the  decree  making  the  defendant  a  party  The  decrees  of  the 
bwer  Courts  were  upset  by  the  High  Court  in  August  1897. 

Hddi  that  under  S.  544,  C  P.  Code,  the  reversal  of  the  decree  by  the 
Hi^h  Court  enured  to  the  benefit  of  the  defendant  also,  that  the  defendant 
was  entitled  to  demand  possession  of  the  lands  from  the  plaoitiff  by  way  of 
i^tation;  that  the  refunding  of  the  compensation  amount  by  the  defendant 
WJ8  not  a  condition  precedent  to  his  obtaining  relief  by  way  of  restitution 
and  that  the  defendant  was  entitled  to  ask  that  the  amount  may  be  adjus* 
ted  by  setting  ofi'  mesne  profits,  which  the  plaintiff  has  wrongfully 
Koei?ed  against  the  compensation  money,  as  on  the  date  of  the  decree  of 
the  High.  Court 

Held,  that  it  was  not  equitable  that  the  defendant  should  be  permitted 
H)  effect  to  postpone  applying  for  restitution  until  mef^ne  profits  had  amount- 
ed to  a  sufficient  amount  so  as  to  wipe  off  the  amount  of  the  compensation 
money.  White  C.  J.  &  Miller  J. 

Brat  Madhavan  v.  Visnganat  Swarapa,  18  M  L-  J.  39. 

Digitized  by  LjOOQIC 


Ids  The  Lawyer  Fart  I  (Jivil. 


— — S.  136— Scope  of-— Diaoretion— Defence,  when  to  be  struck  off. 
S.  136  of  the  Code  of  Civil  Frooedare  is  bastd  apon  Order  31,  Rule  21  of  the 
supreme  Courts  in  England.  It  renders  the  defendant  liab'e  to  have  his 
defence  struck  out  upon  failure  to  answer  an  interrogatory.  It  does  not 
make  it  obligatory  upon  the  Court  to  strike  out  the  defence  under  all  cir- 
camstances  whatever.  If  there  is  obstinacy  or  contumacy  on  the  part  of  the 
defendants  or  a  wilful  attempt  to  disregard  the  order  of  the  Court,  an  order 
under  S,  136  of  the  Civil  Procedure  Code  is  appropriate. 

Mookerji  &  Caepersz  J.  /. 

Banai  v.  PalU,  7  C.  L.  J.  295. 


S«  218— Prddice.  Where  there  was  a  hopeless  tangle  of  liti- 
gation in  a  suit  as  to  an  estate  owing  to  complicity  of  litigation,  the  Chief 
Court  remedied  it  by  consolidating  the  suits  and  treating  them  as  inquiries 
made  in  pursuance  of  a  decree  in  an  administration  suit  in  which  aocoants 
had  been  settled.  Fox  C.  J.  Jk  HartnoU  J. 


S>  23^— Hindu  Law --Decree  debt — Sons  brought  on  record 

as  representatives  of  decfosed  fathers-Pending  suit — Decree,  form  of. 
Where  the  sons  of  a  Hindu  father  are  brought  on  the  record  in  a  pending 
suit  against  the  father  as  his  legal  representatives,  the  decree  to  be  passed  as 
against  them  should  only  be  in  their  representative  capacity,  .i.  e.  that  the 
amount  ef  the  decree  should  be  recovered  from  them  only  from  the  estate  of 
the  deceased  father  in  their  hands.  White  C.  J.  &  Sankaran  Nair  J. 

Periasami  v.  Seetharama,  18  ML  L.  J.  36. 


— — — S.  2^^— Auction  purchaser — Representative  of  the  Judgment 
debtor.  A  purchased  certain  property  in  execution  of  a  mortgage-decree  pa- 
ssed against  B.  Subsequent  to  A's  purchase  C  obtained  a  decree  against  B 
on  another  mortgage  deed  executed  by  B  in  respect  of  the  same  property,  and 
in  execution  proceedings  joined  A  as  the  representative  of  B. 

Held^  that  A,  the  auction  purchaser,  was  a  repesentative  of  judgment- 
debtor  within  the  meaning  of  section  244,  Civil  Procedure  Code,  and  had 
been  rightly  joined.  Lucas  &  Hayward  J.  C. 

Ookodsing  v.  Awatmal  1  Sind  L.  B.  158. 

— S.  2^^— Applicability  of-^property  sold  separately  in  tiro 

decrees—SvAt  between  two  auction  pu/rchasers — Puisne  mortgagee— Right  to 
redeem,  A  mortgaged  his  property  to  B,  and  thereafter  to  C.  C  obtained  a 
mortgage  decree  againt  A  without  impleading  B,  C  purchased  the  same  at  the 
Court  auction  and  got  possession  thereof.  B  thereafter  obtained  a  decree  on 
his  mortgage  and  in  execution  thereof  purchased  it  himself.  B  then    brought 
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A  rait  Against  C,  claiming  bbat  C  should  either  give  possession  of  the  property 
to  bim  or-^lse  xedeem  him. 

(S>  C  being  a  paisne  mortgagee,  his  only  right  was  to  redeem  the  plain- 
iiffoB  payment  of  the  mortgage  money,  he  was  in  no  way  concerned  with 
tbe  price  paid  by  B  at  the  Court  auction.  Pratt  &  Hayward,  J.  0. 

Thakurdas  v.  Oangaram,  1  Sind.  L.  R.  172. 

S.  244— Cfain  for  damages  by  auction  purchaser  against 
jJp^nUdcbtor  and  others  for  injury  done  to  property  purchased  after 
Aw/irmation  ofsaie,  not  a  question  relating  to  execution  within  section  244) 
Vhere  aft^r  confirmation  of  a  sale  of  property  in  execution  at  a Courtaucti- 
on  md  bafore  delivery  of  possession  to  the  auction  purchasBr,  the  judgment- 
debtor  and  others  not  parties  to  the  decree  trespass  upon  such  property  and 
cause  iojury  to  it,  the  claim  of  such  auction  purcha&er  for  damages  in  respect 
of  such  injury,  is  not  a  *  question  relating  to  the  execution  of  the  decree  ' 
withm  the  meaning  of  S.  244  of  the  C.  P.  Code  and  must  be  enforced  by 
ceparate  suit  and  not  in  execution  proceedings.  Obiter:  E?en  supposing  that 
80^  a  claim  was  one  relating  to  execution,  the  auctfon  purchaser  is  entitled 
but  not  bound  to  impleid  all  the  wrongdoers  in  one  suit  and  ought  not  to 
be  compelled  to  proceed  against  the  judgment>debtor  under  section  244  and 
against  those  not  parties  by  a  separate  suit.  Miller.  J. 

Kolintavita  Mama  Amma  v.  Kolintavita  Haji  Kandi,  31  Mad.,  37. 


Sections    244,    278,    283— PaHy    claiming  attached 

property  in  his  character  as  trustee  —  Appeal  —  Wakf— Decree 
directing  sale  of  Wakf  property.  Section  244  has  no  application  to  a 
ease  case  where  the  judgment- debtor  or  his  representative  asserts  in  exe- 
eition  that  he  holds  the  pr^peity  attached  in  trust  for  some  third  person  or 
body  of  persons  or  religious  charity  or  institution.  The  claim  must  be 
ioveetigated  under  sec.  278, 283  C.  P.  C  and  the  order  passed  therein  cannot 
be  challenged  by  an  appeal,   but  must  form  the  subject  of  a    separate   suit. 

A  decree  obtaining  the  sale  of  wakf  property  may  in  certain  circums* 
tanees  be  perfectly  valid.  Boddam  &  Munro  J.  J, 

Badrudin  Sahib  v.  Abdul  Rahim,  18  M.  L  J.  21. 


-Sec.    2^— 'Representative,  who  isSeneJicial  owner.    A 


person  for  whom  the  predecessor  of  the  judgment-debtors  was  the  benami- 
dar  and  who  is  therefore  really  mterested  in  protecting  the  property,  is  a 
Kpresentative  of  the  judgment-debtors  within  the  meaning  of  s.  244  of  the 
dp.  Coda  Mitra  &  Caspenz  J.  ^. 

OiMumar  v.  Maidhur,  7  0.  L.  J.  299,. 
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Sees.  268,  244— Safw/brfton    of  decree^holder'a  fraud— ap- 

pliooUion  after  time  to  have  certified.  Sec  258  of  the  Civil  Prooednre 
Code  prevents  an  executing  court  from  taking  cognizance  of  an  uncertified 
adjustment  of  a  decrea  Dinobarkdhu  v\  Harinuiti,  8  C.  W.  N.  395;  31  CaL 
480  explained.  Ram  Dayal  v.  Ram  Hari,  23  Cal.  32  (1892)  and  Bair 
gula  V.  Bapanna,  25  Mad.  302.  followed. 

Wbere^  bowevei  the  judgment- debtors  complained  that  the  decree-holder 
had  by  fraud  kept  them  in  ignorance,  till  within  a  month  of  their  applica- 
tion, of  the  fact  that  the  satisfaction  of  the  decree  had  not  been  certified. 

Held — That  the  matter  could  not  be  investigated  under  sec  244  of  the 
Civil  Procedure  Code.  Rampini  &  Sharfuddin  J.  J. 

Gadadhar  v.  Shyam  Churu,  12  C.  W.  N.  486. 

—— Sec.    276-- Alienation    before  [aitach'ment    older     scried — 

validity  oj.  Where  a  judgment  creditor  applied  for  attachmeut  of  certain 
property,  and  before  the  attachment  order  was  served  on  the  judgment-deb- 
tor, the  judgment-debtor  alienated  the  same  to  the  plaintifi';  held  that  all  the 
conditions  prescribed  bp  section  276,  Civil  I  locedure  Code,  not  having  been 
complied  with,  the  alienation  was  not  void  as  against  the  auction  purchaser. 

Pratt  &  Crowch  J.  C. 

Totomal  v.  Raising,  1  Sind  L.  R.  176. 

S.  281,— OrcZ«r  under--' Binding  on  whom.     An  order  passed 

under  S.  281,  C.  P.  Code,  is  not  conclusive  against  the  judgment  debtor 
unless  he  is  a  party  to  the  proceedings  in  which  the  order  was  passed. 

An  order  under  S.  281,  C.  P.  Code  cannot  be  taken  advantage  of  by  a 
person  who  was  not  a  party  to  the  proceedings.     White  0.  J.  &  WaJlie  J. 

VadappaUe  v,  Drcnamraja,  18  ML  J.  26. 

S.  294  ^Deoree-^EoceciUion-- Auction  saie — Decree-holder  bid- 
ding  for  property  with  permission  of  Court — Right  to  set  off.  The  first 
paragraph  of  S.  294  of  the  Civil  Procedure  Code  requires  the  permission  of 
the  Court  to  enable  the  holder  of  a  decree  to  bid  for  property.  If  he  gets 
that  permission  and  gets  it  without  qualification,  then  the  amount  due  on  the 
mortgage  may,  if  he  so  desires,  be  set  off.  But  it  may  be  one  of  the  terms 
on  which  permission  to  bid  is  granted  that  there  should  not  be  this  right  of 
set  ofl^  in  such  case,  no  set  off  can  be  allowed. 

Jenkins  C.  /.  &  Batchelor  J. 

Hazarimal  v.  NamdUf  10  Bom.  L  R,  296. 

«-!--- S.  3}0  A.-—Applicati^  to  set  asidf  rent  Bale—Bengal  Teno^n^ 
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9  kimndmeni  AiA  of  IQCtl^  S.  64^Right  acorrud  previous  to  but  applioa* 
turn  after  repeal.  A  raiyati  holding  having  been  sold  on  7th  May  1907  in 
ezsoaUoa  of  a  rent  decree,  an  under  raiyat  applied  to  have  the  sale  Eet  aside 
uoderS.  310  A,  C.  P.  Code,  on  23rd  May. 

Hdd,  that  the  application  could  net  be  entertained,  the  Bengal  Tenancy 
Amendment  Act  having  come  into  operation  on  the  22nd  May  1907.  S.  64 
of  the  Amending  i^ct  by  enacting  that  S.  310  A.  C.  P.  C!ode  shall  not 
ifflf  to  a  tenure  or  holding  attached  in  execution  of  a  decree  foi  arrears 
imiLeteou  does  not  repeal  any  portion  of  the  Pengal  Tenancy  Act  within 
(be  meaning  of  sub-section  (c)  of  S.  8  of  the  Bengal  General  Clauses  Act* 

Maclean  G,  J,  &  Coxe  J. 

Anruddi  v.  Mukodamoyee,  12  0.  W.  N.  434. 


Sa  361,  362— IiMolvency  Proceedinge-Schedule  not  framed 

—SaU  by  creditor  not  barred.    Where    in    the  insolvency    proceedings  no 
ichedale  was  framed  under  S.  352  of  the  C  P.  Coce* 

Heldy  that  a  suit  by  a  creditor  whose  debt  was  acknowledged  by  the 
debtor  in  the  list  of  debts  filed  by  him  with  his  application  for  insolvency 
was  not  barred— 7  Mad.  318  followed.    76  P.  B.  1899  distinguished. 

Kensington  &  Lalchand  J,  J. 

Ha^rya  v.  Mvlchand,  9  P.  L.  B.  250. 


-S.  373 — Withdrawal  of  suit -^Liability    to  file  fredi  suit- 


Perniwwon  of  the  Courts-Costs.  S.  373  of  the  Civil  Procedure  Code,  1882, 
eootemplates  a  withdrawal  not  of  the  suit  but  from  the  suit,  and  such  with- 
diawal  may  be  either  with  or  without  liberty  to  bring  a  fresh  suit.  If  a 
party  desires  to  withdraw  from  the  suit  with  such  liberty,  then  he  must 
apply  to  the  Court  to  permit  him  as  to  withdraw.  If  he  does  not  desire  to 
have  that  liberty^  then  he  can  withdraw  of  his  own  motion  acd  no  order  of 
the  Court  is  necessary. 

Hence,  where  a  plaintiff  applies  to  the  Couit  for  permission  to  withdraw 
from  the  suit  with  liberty  to  bring  a  fresh  suit  and  the  Court  is  not  minded 
to  give  the  liberty,  the  proper  order  to  pass  is  that  the  application  for  per* 
mittkm  to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh  suit  for  the 
Bulyeet  matter  of  the  suit  be  dismissed  with  costs*  It  is  /not  competent  to 
ihi  Conrt  to  order  on  such  application  that  the  suit  may  be  withdrawn  and 
the  plaintiff  to  bear  all  costs  and  to  pay  all  costs. 

Jenkins  C.  J.  &  Batcheloi*  J. 

Mahant  v.  Parahotam  Das,  10  Bom.  L.  B.  293. 

^^ 9s*  880,  ^10  ^Pa^per—SuH  by  security  for  coet^.      No  s^- 
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curity  for  costs  ought  oaght  to  be  demandod  from  a  p^son  who  has  been 
imowed  to  sue  as  a  pauper.  S.  380  of  the  0.  P.  Code  does  not  japply  to  the 
case  of  a  person  who  has  been  allowed  to  sue  as  a  pauper  under  S.  410  of 
the  Civil  Trocedure  Code.  Brelt  &  Hdrmoaod  J.  J. 

Mwammal  v.  Abdtd,  7  C,  L  J.  312. 


S.  S96— Final   decree-^No  application  necessary — a  Ccurt 

competent  to  act  Suo  viotu — Partition  by  metes  and  hounds — Lands  wit 
paying  revenue  to  Oovernment.  A  suit  for  partition  of  lands  not  pftying 
revenue  to  Government  is  to  b3  conFidered  pending  on  the  file  of  the  Ckmrt 
until  there  has  been  an  actual  division  by  metes  and  bounds  under  S.  898, 
C.  P.  Code,  and  a  final  decree  as  contemplated  by  S.  336  is  passed.  The 
Court  is  competent  to  pass  the  final  decree  for  partition  under  S.  396,  (X  P. 
Code,  suo  motu  without  an  application  by  the  parties  for  the  purposeip 

Wallis  &  SarUearan  Iyer  J.  X 

Togaram  Appare  v,  Tcgaram  Venhata,  18  M.  L.  J.  23 

^— S.  401 — Attachment  before  judgment  of  immovable   property 

by  Small  Cause  Cour^— Ciatm  for  compensaiion  for  improper  atta^ment 
^Small  Cause  Court,  The  Small  Cause  Court  is  prohibited  not  only  from 
ordering  attachment  of  itnmoveable  property  but  also  from  determining  the 
question  of  compensation  in  case  an  attachment  is  ordered  by  mistake. 

Lalchand  J. 

Baru  Mai  v.  Munir,  9  P.  L.  R.  80. 


. S.  620— ilM  matters  in  difference  in  the  swit — krbitrationB 

jurisdiction-^ Malci^g  out  a  new  contract  for  parties.  Plaintiffs  were  the 
three  surviving  sons  of  one  J,  defendant  No.  2  was  his  widow,  defeodaot 
No.  3  the  fourth  son,  and  defendant  No.  1  an  alienee  from  the  widow.  Plsia- 
tiffs  sued  for  a  declaration  that  the  alienee  got  no  more  than  the  life  estate 
of  the  widow,  and  for  such  other  and  further  relief  as  the  Court  deemed  ii 
The  matters  in  difference  in  the  suit  were  referred  to  arbitration  through  the 
Court.  The  arbitrators  passed  an  award  declaring  the  sale  in  favour  of  defe- 
ndant Na  1  valid  absolute  and  binding  on  the  plaintiffa^  and  ordered  him 
to  pay  Ra  1,500  to  the  plaintiffs,  in  view  of  their  claim. 

Hdd,  that  the  arbitrators  had  exceeded  their  jurisdiction,  which  was 
coftfined  to  matters  in  dispute  in  the  suit  The  words  ''such  other  and  farther 
relief  "  though  wide  cannot  be  held  to  include  a  request  to  create  an  xM- 
gation  which  is  not  alleged  to  exists  and  to  compel  defendant  No.  I  to  bay 
up  plaintiff's  rights.  Crouch  J.  G, 

TlUkamdas  v.  Phaiunal  1  Sind.  L  B.  210. 
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— — S.  526,  4^2— Minor  represented  by  dtdy  appointed  gwardian 

kwiiontchenneceeaary^Mahornedan  Female-- Ouardian  of  Minor — Po- 
WT-Pleadings— Fraud.  Htld,  (1)  A  Mahcmedan  mother  is  net  the  legal 
gurium  of  the  estate  of  her  miner  child  and  cannot,  therefore,  either  alienate 
his  property  or  pass  a  valid  reference  to  arbitration  in  respect  of  disputes 
lehliog  to  bis  property, 

(2)  Bat  when  she  represents  the  minor  as  a  duly  appointed  guardian  ad 
limm  proceedings  under  section  525,  Civil  Procedure  Code,  and  a  decree 
«/Msed  in  terms  of  an  award,  the  minor  is  bound  by  the  award,  unless  good 
AQse  is  shown  for  setting  aside  the  award: 

(3)  such  a  decree  is  nU  a  nullity  on  the  ground  that  previous  ranction 
of  the  Court  was  not  obtained  under  aection  462,  Civil  Procedure  Code,which 
sppUeB  only  to  an  agreement  or  compromitse  entered  into  by  the  next  friend 
or  goaroiaQ  <Jtd4item  of  a  minor ; 

(4)  But  when  the  guardian  ad-litem  is  actually  a  party  to  the  apfdica* 
&m  under  section  525,  Civil  Procedure  Code,  that  is  party  to  an  agreement 
ttit  no  objections  will  be  filed  on  either  side,  then  in  order  to  make  the 
deeree  effectual  against  the  minor,  sanction  under  section  462,  Civil  Procedure 
Code  becomes  essential,  and  where  such  sanction  has  not  been  obtained  the 
Coart  has  power  to  set  aside  the  decree  so  far  as  the  minor  is  concerned. 

Lucas  &  Crouch  J  C. 
Mir  Mian  v.  TAusamat  Haji  Khan,  1  Sind  L.  R.   IGq. 


S.  626,  6Z6,— Award  destroyed  after  presentation  in  Court-- 

Parties  referred  to  regular  suit-^legality  o/— Whore  an  application  bad 
been  made  under  aection  525,  Civil  Procedure  Code  to  file  an  award,  and 
during  the  pendency  of  the  arbitration  proceedings  the  records  of  the  Court 
iadnding  the  award  in  question  wore  destroyed  by  fire,  held  that  the  Court 
odd  not  refuse  to  file  the  award  under  section  526  and  refer  the  parties  to 
a  regular  suit,  as  the  mere  fact  of  the  award  being  destroyecZ  did  not  necessa* 
rily  show  that  the  investigation  will  be  either  long  or  difficult.  The  Court 
ohoold  decide  the  olgections  on  such  evidence  ra  is  available. 

Hayuxird  <&  Crouch  J.  C. 
Lekhraj  Khtibcharui  v.  Khuhchand.  1  Sind.  L  B.  167 

^— S.  630— Permissive  not    mandatory— Pre-eocisting   right  of 

9uiL  not  taken  auxiy— Questions  r dating  to  jurisdiction — Waiver,  Without 
obtaining  a  certificate  from  the  Advocate  General    as  required  by    S.  539, 
Civi)  Procedura  Code,  the  plaintiff  sued  defendant  for  a  declaration  that  cer- 
twn  property  was  a  "tikana"  (place  of  worship)  and  for  an  injunction  restrai- 
ing  her  from  using  it  as  a  dwelling  house. 
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Held,  that  (1)  Statutes  imposing  restrictions  upon  the  subjeet's  right 
of  soit,  must  be  constraed  strictly. 

(2)  The  words  of  S.  539,  Civil  Procedure  Code,  being  merely  permifsive 
or  directory  and  not  mandatory,  a  pre-existing  right  of  suit  cannot,  therefore 
be  held  to  have  been  taken  away  by  this  enactment. 

(3)  As  under  the  Hindu  Law  the  plaintiff  beiog  a  member  of  the  com* 
munity  interested  in  the^tikana."  could  maintain  the  suit,  no  certificate  of 
the  Advocate  General  was  necessary. 

(4)  The  ques.ions  as  to  right  of  suit,  and  bar  of  S.  5S9,  Civil  Proce- 
dure Code  relate  to  jurisdiction,  and  can  be  raised  in  appeal  even  though 
waived  in  the  Lower  Court  Pratt  &  Hayiuard  J,  C. 

Mussamat  Badliibai  v.  Kundamal.  1  Sind  L.  R.  155. 


S.  630 --Right  of  villagers  to  remove  Mahant  of  a  religious 
institution.  Where  the  villagers  of  a  place  where,  there  was  a  religious 
institution  had  not  obtained  sanction  as  required  by  s.  539  C.  P.  Code  and 
had  failed  to  prove  that  they  had  a  customary  right  to  remove  the  Ma- 
hant of  the  institution,  the  application  of  the  villagers  to  remove  the  Mahant 
was  refuced.  Robertson  &  Kendngion  J.  J. 

Bhagwandas  v,  Hardit  Singh,  9  P.  L  R   21. 


— — -Sec   549 — Appeal^Order  rejecting    application  for  rehear* 

iiig  of  appeal  dismissed  under  sec  3^9.  No  appeal  lies  against  an  order 
refusing  to  re-admit  an  appeal  rejected  on  the  ground  of  the  failure  of  the 
appellant  to  furnish  security  for  the  costs  of  'the  respondent  under  see,  549 
of  the  Code  of  Civil  Procedure,    Lakfia  v.  Bhauna,  18  All.  101  referred  to. 

Aikman  &  Karamat  Husain  J.  J. 

Firoz  V.  Addul  Latif  3  M.  L,  T.  222 

— Sec.  661 — Supporting  decree  of  lou)ei' court   on  a  point   dc^ 

dded  against  a  parly.  A  party  not  objecting  to  the  decree  of  the  lower 
court  can  under  s.  561  of  the  C.  P.  Code,  support  that  decree  on  any  ground 
even  on  that  decided  against  him  the  lower  court.        Fox  C.  J.  &   Moore  J, 

Ma  Mayoo  v.  Ma  Su,  13  Bur.  L  K.  374. 

-Sec».  662  and  696— iJcmand— Privy  Council^Appeal  to. 


Held,  that  no  appeal  lies  to  the  Privy  Council  against  an  order  of  remand 
under  s.  562  of  the  C  P.  C,  for  the  order  is  not  a  final  decree  within  the 
meaning  of  sec,  595  of  the  Code,  Johnstone  &  RatUgan  J  J. 

Solirn  V,  Jahrvdid,  9  P.  L  R.  89. 
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S.  668—PovoerB  of  AppellcOe  Cowrt  to  take  further  evidence.    Held 

Mlowing  the  Privy  Council  rulings  in  Keexvji  v.  G  I.  P.  Ry.  Co.  32  Bom. 
ihaktliejegitimate  occasion  for  s.  668  is  where  on  examining  the  evidence 
IS  it  stands,  some  inherent  locuna  or  defect  becomes  apparent.    Moore  J. 

Maunff  Kola  v.  Ma  Sin,  13  Bur.  L  B.  385. 

S.  674:— Judgment  Twt  in  accordance   with  tfte    eeclion—Ap' 

Jti^Praciice—Vrocedure.  Where  there  has  been  a  failure  by  the  Appeal- 
lite  Cbxnrt  to  comply  with  the  requirements  of  Sec  574.  C.  P.  C,  the  pro* 
/tt  form  of  the  order  to  be  made  by  the  second  Appellate  Court  is  to  remand 
iifor  disposal  according  to  law.  If  the  Jud^e  of  the  first  Appellate  Court 
luppens  to  be  the  same  individual  who  heard  the  appeal  originally,  he  need 
wlwar  the  appeal,  on  y  if  he  is  of  opinion  that  he  cannot  properly  dispose  of 
ft  without  a  rehearing;  and  where  he  is  not  the  person  who  originally  heard 
the  appeal  he  should  always  rehear  it.  F.  B. 

Sarvana  v.  T.  Sesha,  18  M.  L.  J.  34. 


Sec.  678 — Irregularity—Cauees  of  action — Misjoinder  of— 
Same  tortious  Act— Separate  dvmagea.  Held,  (I)  In  England  several  per- 
80D8  can  join  under  certain  circumstances  as  co-plaintiffs  in  one  suit  in  res- 
poet  of  different  causes  of  actioa  but  under  the  Civil  Procedure  Code  they 
can  do  so  only  in  respect  of  the  same  cause  of  action. 

(2)  The  misjoinder  of  diflerent  causes  of  action  is  not  a  mere  irregu- 
rity  which  can  be  cured  under  section  578,  Civil  Procedure  Code,  as  the 
Court  has  no  jurisdiction  to  try  the  suit)  till  it  has  been  instituted  the  in 
manner  allowed  by  law. 

(3)  Where  damage  is  caused  to  two  members  of  a  firm  by  the  same 
tortious  act  of  the  defendant,  each  of  them  has  a  separate  cause  of  action  in 
rwpect  of  the  damage  caused  to  him,  as  also  a  joint  cause  bf  action  in  respect 
of  damage  caused  to  the  firm,  and  when  they    wish  to    vindicate  their  indi* 

vidual  rights  they  cannot  join  as  co-plaintifb  in    the   same  suit 

Orowch  &  Hayward   J.  C 
Uanghannud  v.  ^ichhumal  Reva^hand,  1  Sind  L.  B.  181. 

Sec.  662— High  CovH  Roles,  17   18  and   ilo— Limitation 

irf,  w.  1£— Presentation  of  memoranda  of  appeals,  application  and  ap- 
^l^  in  execution  proceedings — Accompaniments  extraneous.  The  accom- 
P^iments  directed  under  Bule  25  of  the  Bombay  High  Court  Bules  are 
«xfer«Qeons  to  the  memoianda  of  appeals,  applications  and  appeals  in  execu* 
lod  the  role  expressly  does  not  fix  any  time  at  which  the  documents    men* 
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ttoned  in  clauses  (2)  and  (S)  are  to  accompany  the  memoraoda,  etc.  An  ap- 
peal, etc.,  if  presented  in  time,  is  validly  presented  for  the  purposes  of  the 
Limitation  Act,  if  it  is  accompanied  by  the  copies  required  by  the  Civil  Pro- 
cedure Code. 

Per  Chandavarkao  J— No  rule  of  the  High  Court  can  add  to  or  modi- 
ty  the  conditions  and  limitations  laid  down  in  the  Limitation  Act 
It  is  true  that  the  Court  has  the  power  of  making  certain  rules  given 
by  section  652  of  the  Civil  Procedure  Code  and  those  rules  must  be  **  consis- 
tent with  **  the  Cbda  But  there  is  no  power  to  frame  a  rule  modifying 
any  rule  or  mode  as  to  computation  of  limitation  prescribed,  expressly  or 
by    necessary    implication,    in  the  Limitation  Act  F.  B. 

Chunilal  v.  Dahyabhai  Amulakh,  32  Bom.  14. 

Oontraot  Aot^  Partnership — Dormant  partner — Partner  contract- 
ing on  behalf  of  himself  and  adarmant  partner  cannot  evs  the  contracting 
party  after  ihe  death  of  the  partner  entering  into  the  contract.  If  one 
partner  enters  into  a  contract  in  his  own  name,  still,  if  he  is  acting  as  the 
agent  of  the  firm,  his  co-partners  will  be  in  the  portion  of  undisclosed  prin* 
cipals.    They  can  be  sued  on  the  contract  and  may  join  as  plaintiflb  in  suing. 

A  railway  company  entered  into  contiucts  with  a  person  in  the  belief 
that  he  was  the  person  interested  in  them,  but  he  had  a  partner  unknown 
to  the  Company.  After  sometime  the  person  who  contracted  with  the  Com- 
pany died,  and  the  dormant  partner  claimed  payment  of  the  amount  due  to 
the  firm  under  one  of  the  contracts.  The  Company  refused  to  pay  except 
on  a  joint  receipt  of  the  plaintiff*  and  the  administrators  of  the  decdased. 
The  dormant  partner  brought  a  suit  to  recover  the  amount. 

Held,  that  the  Company  having  contracted  with  the  deceased  partner 
alone,  the  right  to  claim  performance  rested  with  him  during  his  life  time 
and  he  could  have  sued  on  the  contract  alcme;  and  that  the  dormant  partner 
might  have  joined  his  co*partner  in  suing  but  he  could  not  sue  the  Company 
alone.  MacLeod  J. 

AH  Miyan  v.  R  B.  and  C.  /.  By.  Co.,  10  Bom.  L.  R  306. 

S.  IQ-^TJndueinfluence— Urgent  need  of  money --Loan  boro- 
wed  by  a  person  in  urgent  need  of  money — Promise  to  pay  a  time  barred 
debt — Unfair  and  unconscionable  bargains — Fraud^Coercion — Equity.  The 
defendant,  a  karkun  in  the  Qovernment  service,  being  heavily  indebted  and 
being  very  much  harassed  by  his  creditors,  applied  to  the  plaintiff  for  a  loan 
on  a  mortgage.  The  plaintiff  agreed  to  lend  provided  the  defendant  executed 
a^  khata  for  the  payment  of  Bs«  807-4^»  originally  due  by  the  latter's  fiititer 
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H  wfaieh  ia  1894  bad  been  beld  to  be  timebarred  in  a  suit  brought  by  the 
fmM,  and  aleo  for  the  payment  of  Bs.  25,  the  ccsts  of  that  suit.  The  defen- 
kntMoordingly  on  the  16th  September  1896  passed  a  khata  for  Ba  832-1-0 
tor  the  amount  due  under  which  the  defendant  finally  passed  promissory  note 
br  B&  600  on  the  27th  August  1901.  Upon,  the  promissory  note  the  present 
loit  was  brought.  The  Subordinate  Judge  held  that  the  defendant  received 
httihe  plaintiff  only  Rs  28  on  the  16th  September  1895  of  whiob  Bs.  10 
Wi  been  repaid,  and  passed  a  decree  for  Rs.  36  (  viz.,  Bs.  18,  the  amount  of 
piaeikal,  and  Bs.  18  &s  interest).  On  appeal,  the  District  Judge  varied  the 
dedeeree  by  allowing  plaintiff's  claim  to  the  further  extent  of  Bs.  807-4-0; 
ttd  dmllowed  the  rest  of  the  claim  on  the  ground  that  it  was  vitiated  by 
Dodoe  influence  which  the  plaintiff  exercised  over  the  defendant.    On  appealiT 

Hdd,  that  the  plaintiff's  claim  ought  to  be  allowed  in  full.  If,  aoeordi- 
Bg  to  law,  a  promise  to  pay  a  debt  barred  under  the  Statute  of  Limitations 
18  valid  and  is  supported  on  the  principle  that  in  so  promising  the  debtor 
is  doing  what  every  honest  man,  morally  speakingoughttodo  and  would  do 
the  same  prineiple  ought  equally  to  apply  to  a  further  promise  to  pay  the 
aud  debt  with  interest,  because  interest  is  only  accessory  to  the  principal, 
iod  is  paid  to  the  creditor  because  the  latter  hae  been  deprived  of  the.  use 
d  his  money  and  the  debtor  has  had  the  benefit  of  it. 

Under  section  16,  clause  1,  of  the  Indian  Contract  Act  (  IX  of  1872  \ 
when  two  persons  enter  into  a  contract,  first,  there  must  be  subsisting  betvreea 
thim  some  relation  of  the  kind  described  in  the  seoticHi  and  secondly,  the 
dominatipg  position  arising  out  of  that  relation  must  have  been  used  by  the 
(arty  holding  thatposition  to  secure  an  unfair  advantage  over  the  other  party. 

When  a  man  who  is  in  urgent  need  of  money  on  account  of  his  poverty 
md  peeuDUiry  difficulties  asks  for  a  loan  from  another,  that  other  is  in  one 
mm  in  a  position  to  dominate  the  will  of  the  former  by  proposing  his  own 
terms  and  eating  the  bc^rower  to  agree  to  them.  The  borrower's  necessity  is 
in  soeh  eases  the  measure  of  the  terms  agreed  to.  That  is  a  feature  of  every 
eootiast  dt  money-lending,  where  the  borrower  is  a  man  without  credit  and 
the  lender  is  exposing  his  money  to  considerable  risk.  But  that  is  not  (he 
vagus  kind  of  relation  and  dominaton  contemplated  by  the  plain  terms  pf 
oUose  1  of  section  16  of  the  Indian  Contract  Ac  • 

There  are  well-known  relations  such  as  those  of  guardian  and  ward,  fa- 
ther and  son,  patient  and  medical  adviser,  solicitor  and  client,  trmte  and 
cestui  que  trust  and  the  hke  which  plainly  fall  within  clause  1  of  the  section 
iK>sacb  specific  relations  exist  and  the  parties  are  at  arm's  length,  being  stm- 
Qgers,  undue  infiuence  may  b^  exerted^  but  its^xistOQce  must  be  |>rovM  by 
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evideDoe;  and  in  aach  cases,  the  nature  of  the  benefit  or  the  age,  oapaeity, 
or  health  of  the  party  on  whom  the  undue  influance  is  alleged  ta  have  been 
exerted  are  of  great  importance.  In  short,  the  test  is,  confidence  reposed  by 
one  party  and  betrayed  by  the  other,  which  means  that  there  must  be  an  de- 
ment of  fraud  or  coercion,  under  either  of  which  the  acts  oonstituting  undue 
influence  must  range  themselves. 

The  expression  "^  unfair  advantage  "  in  clause  1  of  section  16  cf  the  Indi- 
an Contract  Act  is  used  as  meaning  an  advantage  obtained  by  unrighteous 
means. 

A  Court  of  Equity  will  not  set  aside  a  contract^  merely  because  it  Sows 
from  moral,  not  legal,  obligations,  unless  it  was  proved  that  the  defendant 
was  forced,  tricked  or  misled  into  it  by  the  plaintiff  b>  means  of  fraud,  using 
that  word  not  merely  in  the  restricted  sense  of  actual  deceit,  but  in  the  lar- 
ger sense  of  an  unconscientious  use  of  power  crising  out  of  certain  circums* 
tances  and  condition?,  and  showing  that  the  defendant  having  been  victimised 
by  the  plaintifl's  unfair  and  improper  conduct  was  unable  to  understand  what 
he  was  doing.  Chxindavarhar  &  Knight  J.  /. 

Oaneeh  v.  Vishnu.  32  Bom.  37. 


— S.  69,  70-^  Money  paid  for  income-tax  by  the  person  assessed 

and  on  v:hom  demand  is  made  cannot  under  these  sections  be  recovered 
from  a  person  who  is  alleged  to  be  the  party  really  liable  to  pay.  When  the 
income-tax  authorities  assess  a  person  in  respect  of  certain  iooome  alleged 
to  be  derived  by  him  and  recover  the  tax  so  assessed  from  tiim  such  person 
cannot,  under  section  69  or  section  69  or  section  70  of  the  Contract  Actprecover 
the  amount  so  paid  from  another  person  on  the  ground  that  such  other  was 
in  actual  receipt  of  the  income  Section  69  cannot  apply,  as  the  latter  person, 
not  being  assessed  was  not  legally  bound  to  pay  the  tax  and  section  70  can- 
not apply  as  the  person  paying  the  tax  did  so  on  his  own  account  and  not  on 
behalf  of  another.  Wallis  v.  Miller  J.  J. 

Baghavan  t;.  Alamelu  AmmaL  31  Had.,  35. 

— ^— — Ss.  69,  70. — Fictition  assignee  of  judgment-dehtor — Right 
to  mak9  payment  In  order  to  get  the  benefit  of  S  69  of  the  Contract  Act 
the  party  making  a  payment  on  behalf  of  another  before  he  can  recover  the 
amount  so  paid  must  show  "that  he  had  an  interest  in  making  the  payment. 
Ram  Tahal,  h.  B.  2,  L    A.  13  and    Chedi   Lai,    11    AIL  234   followed. 

A  fiotitioues  assignee  of  mortgagee  tights  from  a  judgment-debtor  has 
not  such  an  interest  in  discharging  a  debt  as  would  give  him  the  benefit  of 
S&  69,  70  of  the  Contract  Act  Stanley  0.  J,  ^BurHtt  /. 

fanki  fraea^  v.  Batdeo,  li  iLl^  J.  109. 
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Court  Fees  Act,  &  7,  Claasee  5,  IX  (e)— Suit  against  landlord  and 
Air  persons  daimiTig  nmder  hvm  by  lessee  of  mdvara/m  rights  faUs  under 
l1,d,S  and  not  under  d.  11  (e).  A  suit  by  the  leasee  of  melvaram  right 
to  mover  possession  from  his  landlord  and  others  claiming  through  the 
kiM&rd  falls  within  S.  7,  clause  5  of  the  Court  Fees  Act,  as  a  suit  for  pos% 
maa  of  land.  Such  a  suit  does  not  fall  within  section  7,  clause  11  (e),  as 
dose  11  applioR  to  suits  between  tenant  and  landlord  only,  and  the  wording 
ddiase  11  (e^  makes  it  applicable  only  to  persons  in  actual  physical  occupu- 
tin  nd  not  to  persons  having  the  melvaram  rights  only.  Furzatid  AH  v. 
lUantLoL  Puri,  32  Gale.  268,  followed.  Benson  J. 

Palaniappa  Chetti  v.  Sithravelu  Servai,  SI  Mad «  14. 

Onstom-SncoeSBion— £fisfer  not  entitled  to  succeed  as  daughter  cf 
father  of  deceased.  When  a  proprietor  following  the  customary  law  dies 
leiviog  a  sister  she  can  not  claim  to  succeed  the  land  left  by  him  as  daugh* 
ter  of  his  father;  she  may  succeed  as  sister  only  when  custom  recognizes  her 
right  as  such,  {F.  B.) 

Hamira  v.  Ram  Singh,  9  P.  L  R.  Na  74. 

'Inheritance-— Daughter— Collaterals  of  the  7th  degree  not   en- 


titled in  presence  of  daughter— Chohan  Rajputs  of  Kharman,  TahsU  of 
iagadhri,  Amballa  District— Onus  prohandi  to  prove  exclusion  of  daugh- 
ter. Held,  that  a  mere  declaratory  suit  is  maintainable  where  the  property 
in  dispute  is  in  actual  possession  of  the  mortgagees  and  tenants  while  the 
notation  entry  in  favour  of  one  party  and  that  of  girdawari  in  favour  of  the 
defeadant  is  unable  to  prove  his  possession  by  affirmative  evidence. 

Hdd,  also  that  there  is  no  general  rule  of  Customary  Law,  that,  regardless 
of  tribe  and  creed;  daughter  is  excluded  from  succession  by  her  father's  col* 
literals  however  distant  and  remote  and  that  oollaterals  related  to  her  fa- 
ther in  the  7  th  degree  are  bound  to  establish  that  they  have  right  to  suc- 
ceed to  his  estate  in  preference  to  his  daughter. 

Rattigan  A  LaltJiand  J,  J. 

Abdvl  Karim  v.  Sahib  Jan,  8  P.  W.  R.  128  =  9  Pun  L.  R.  No.  99. 


Alienation  by  a  sonless  proprietor — Daughters— Remote  col- 

lokfrU—RxUal  Jots  of  Jatst  village,  Lahore  District.  Held,  that  according 
to  eoBtom  prevailing  among  Ratal  Jats  of  Jallo  village,  Lahore  District, 
epDaterals  related  in  the  eighth  degree  to  a  sonless  proprietor  were  not  en- 
titled to  object:  to  an  alienatiou  of  ancestral  land  made  by  the  proprietor 
in  &voar  of  his  daughters.  ChaUerji  dk  Robertson  J.  J. 

Rajo  V.  Kofran,  9  P.  L.  B.  264. 
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Bedaratory  decree— JDi^orebian.  Relief  by  way  of  a  ddelantioii 
ifl  purely  a  diecreticMiary  relief.  Where  th3  reversicmer  who  sued  for  it  did 
not  oflbr  to  pay  the  debt  binding  upon  the  reversion,  the  court  refused  to 
grant  the  declaration.  Boddam  &  Muwro  J.  J. 

,        Oouri  v.  Tirwinaya,  18  M.  L.  J.  17. 

Deed — Ckmstructum  of— Maintenance  deed — **Putra  pantradi  eantan" 
meaning  of— Intention.  In  construing  a  deed,  the  question  is  not  what 
the  parties  to  a  deed  may  have  intended  to  do  by  entering  into  the  deed,  but 
what  is  the  meaning  of  the  words  used  in  that  deed. 

The  words  **  pvira  pantradi  aantan  "  (sons,  gaandsons  and  the  Uke 
issue)  have  a  definite  and  well- ascertained  meaninff  and  mean  all  the  brira, 
male  and  female,  through  the  two  heirs  evpressly  mentioned  are  the  first  two 
of  the  male  heira 

In  a  deed  of  maintenance,  the  grantor  used  the  following  words:  "  Upon 
your  death,  your  sons,  guardians  and  the  like  issue,  that  is  your  uale 
successors  in  the  descending  line  shall  continue  to  get  the  same.  " 

Hdd,  that  the  words  "  your  ikiale  successors  in  the  descending  Ime"  are 
not  explanatory,  but  are  used  in  a  restrictive  sense  to  exclude  female  heirs. 

^e{({,  on  a  construction  of  the  deed  that  upon  the  death  of  the  wife 
leaving  a  daughter,  no  right  to  the  maintenance  allowance  accrued  to  the 
husband.  Stephen  &  Hooker jee  J  J. 

Keshori  v.  Shib,  7  Cal.  L  J.  291. 

Dekhan  Agrioultuiists'  Belief  Act  (XVII  of  1879),  &  16  (b>— 
Decree  on  mortgage — Direction  to  pay  interest— Application  to  cancel  di* 
rection.  A  decree  on  a  mortgage  was  passed  by  the  First  Class  Subordinate 
Judge  of  Thana.  The  decree  contained  a  direction  for  the  payment  of  inte- 
rest. After  the  decree  was  passed  the  Dekkhan  Agriculturists'  Relief  Act 
("Act  XVII  of  1879)  was  made  applicable  to  the  Thana  District.  Subse- 
quently in  an  execution  proceeding  under  the  decree,  the  judgment-debtor, 
who  was  found  to  be  an  agriculturist,  contended  that  the  direction  for  the 
payment  of  interest  in  the  decree  should  be  cancelled  under  the  provisions 
of  the  Dekkhan  Agriculturists'  Belief  Act,  S.  15  (b> 

Held,  that  the  section  15  (bj  does  not  empower  the  Court  to  cancel  a 
direction  for  payment  of  interest  contained  in  a  decree.  The  interest  is  a^ 
much  payable  under  the  decree  as  the  principal,  and  the  section  does  not  say 
that  the  Court  may  direct  that  any  amount  payable  under  the  decree  shall 
ehall  not  be  payable.  It  merely  empowers  thi  Court  to  modify,  in  the  par- 
ticular manner  there  described,  the  terms  of  the  payment 

Jenkii%8  C.  J.  &  Beaton  J. 

QokoJLdoA  V.  QQvind^  32  Bom.  98. 

Digitized  by  LjOOQIC 


Pmt  I  OwiK  The  Lawyer.  ill 

Estoppel. — Agavnd  minors.  Estoppel  cannot  be  pleaded  against  a 
ainor.  Mitra  &  Caeperaz  J.  J. 

Sarat  v.  Bajoni,  12  0.  W.  N.  481. 

Bviienoe.— Judgments— Preemption^Custom.  Judgments  in  anils 
for  preemption  passed  on  the  admissions  of  vendees  are  relevant  when  cna- 
\m  of  {Hreemption  is  in  question.  CIiaM€rj%  &  Rattigan  J.  J. 

Tkan  Singh  v.  Tara  Singh,  9  P.  L  R  No.  69. 


—Act  S.  86. — Payathings  whether   evidence.    When    a  thugyi  or 
nfenue  surveyor  is  examined,  he  may  be   asked    to  prove    that  he    made 
flBtries  in  the  ordinaiy  ccurse  of  his  duty  in   revenue    register    IX   and  that 
those  entries  may  be  put  in  evidence,  under  S.  35  of    the  Evidence  Act  pro- 
vided that  the  entry  is  a  statement  of  fact  in  issue  or  relevant  fact;    if  the 
purport  of  the  entry  be  that  the  defendant  reported    that  he  had    given  the 
knd  to  the  plaintiff,  then  the  ihugyi  who  wrote  the  entry  can  prove    it  at 
the  instance  of  the  plaintiff,  but  if  tha  purport  of  the  entry  that  the  plaintiff 
flame  and  said  that  defendant  ha1  given  the  land    to    him   the  entry  is  not 
rlmiaeible  on  behalf  of  the  plaintiff.  Irwin  J. 

Moung  v.  Ma  Shwe,  14  Bur.  L.  B.  30. 


&  91.^Promi8sory  note— Loss  of  proof  of  eontenta.  Where 
a  plnniiff  bases  his  cause  of  action  on  a  promissory  note  which  he  alleges 
had  been  lost,  he  cannot  prove  the  contents,  unless  he  sueoeeSs  in  proving 
the  fees  of  the  document  apart  from  the  note  in  which  the  contract  was 
reoorded.     28  All.  298  distinguished.  Aikman  J. 

Siraj  Huaein  v.  BuWd  Bam,  6  A  L  J.  162. 

Xxeontion  ot—'Decree— Declaratory  of  fidure  rights— Effect  of— Re- 
lief in  execution  proceedings — Where  in  a  suit  for  restitution  of  conjugal 
lights,  decree  was  passed  in  terms  of  an  award  which  not  only  declared  the 
right  of  the  husband  to  the  restitution  but  also  made  provision  for  the 
fatoxe  residence  and  maintenance  of  the  wife  and  the  manner  in  which  and 
the  occasion  on  which  she  was  to  enforce  the  same;  held  that  the  decree  so 
&r  as  related  to  the  right  of  residence  and  [  maintenance,  was  merely  decla« 
latofy  and  not  executory,  and  no  relief  could  be  granted  to  her  in  execu- 
tion proceedings.  Pratt  &  Hayward  J.  C. 

Muaamai  Lachibai  v.  Kaniomal,  1  Sind.  L.  R.  184. 

Frand — Pleadings,  statements  in  particulars  should   be  given— Issue 
(m  fraud— Practice.    Where  fraud  is  set  up,  particulars  of  it  must  be  given 
and  it  must  bo  based  upon  a  specification  of  the  acts  relied  upon    as  eons- 
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tituting  faaud.  Where  no  8Uoh  particnlars  are  given  in  the  plaint^  the 
Court  must  require  the  plaintiff  to  atrend  his  plaint  by  specifying  the  fraud 
alleged  and  in  case  of  failure  by  him  to  amend,  the  Court  should  refuse  to 
enter  into  the  queeiion. 

It  is  desirable  to  impress  upon  Subordinate  Judges  the  supreme  impor- 
and  necessity  of  insisting  that  a  case  of  fraud  shall  not  be  the  subject  of  a 
mere  vague  allegation  in  the  plaint  or  written  statement;  but  that  it  shall 
be  supported  by  perticvilars;  and  that  it  that  condition  is  not  complied  with, 
the  patty  relyiog  on  a  case  of  fraud  shall  not  be  allowed  to  raise  that  ease 
iu  the  form  of  an  issue.  It  is  advisable,  indeed  when  framing  an  issue  on 
the  point  of  fraud,  to  set  forth  in  the  is^ue  itself  a  brief  statement  of  the 
fraud  alleged,  or  at  least  to  refer  to  the  passage  in  the  [pleadings  where  it 
is  gpedfied.  Chundavarhar  &  Knight  J.  J. 

Balaji  Raqji  v.  Oangadhar,  10  Bonu  L.  R.  276. 

OaardianBhip— ilppointmm^  of— Joint  Hindu  family— Minor  co* 
parceners — Oiiardianship  caeea  when  one  of  the  member  attains  majority. 
Where  a  joint  Hindu  Family  consists  of  co-parceners  who  are  all  minors, 
the  co-parceners  forming  one  group,  the  Court  has  jurisdiction  to  appoint 
a  guardian  of  the  property  for  that  group  as  a  whole.  But  when  8ub9e« 
quently  one  of  that  group  arrives  at  the  age  of  majority  the  guardianship 
of  the  pef  son  so  appointed  by  the  Court  must  cease,  and  the  Court  is  bound 
to  hand  over  the  joint  family  property  to  the  co- parcener  who  has  become 
an  adult,  although  the  other  co-parceners  are  minora 

Virupakehappa  v.  NUgangawa,  19  Bom.  809.  F.  B.  applied.  Bindaji 
V.  Mathv/rabai,  30  Bom.  166;  followed. 

Chandavarkar  &  Knight  J.  J. 

Bamchandra  v.  Kriahnarao,  10  Bom.  L.  E.  279. 

Ouardian — Liability  of— For  profits  of  property  in  the  hands  of  a 
stranger.  The  liability  of  the  guardian  extends  to  profits  actually  received 
but  for  gross  and  wilful  da  fault.  He  is  not  liable  for  the  profits  of  proper- 
ty in  the  wrongful  psssession  of  a  stranger.  Mitra  &  Ga^spersz  J.  J. 

Sarat  Chandra  v.  Rajoni,  12  0.  W.  N.  481. 

Ouardtansand  Wards  Act  (Vni  of  1890)  S.  17— Appointment 
of— Hindu  Law,  According  to  Hindu  Law  in  the  case  of  minors  who  have 
lost  both  parents  the  nearest  male  kinsman  should  be  appointed  their  gnar- 
diao,  the  paternal  kinsmen  having  the  preference  over  the  maternal 

The  interest,  well  being,  and  happiness  of  the  minors  ought  to  be  the 
main  and  paramount  consideration  for  the  Court  in  selecting  the  guardian  of 
the  person  of  a  minor.  Davar  J. 

ReOidbai,    82  Qom.  60. 
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ffindli  Law. — ^Adoption — Jains— Gtistom'-^ Adoption  of  Tnarried 
im^^uU  far  declaration  of  invalidity  of  adoption — Bv/rden  of  proof 
Sid,  that  aecording  to  tbe  law  and  eastom  prevailing  amongst  the  Jain 
^nunouty  a  widow  has  power  to  adopt  a  son  to  her  deceased  hnsband 
vAoot  any  tpedal  authority  to  that  efleot,  and  if  there  are  two  widows  the 
nior  vidow  may  adopt  without  the  concurrence  of  the  junior  widow.  A 
viiw  is  also  oompetent,  with  the  consent  of  the  eapindaSf  to  give  a  son 
*  i^ioa  after  the  death  of  her  husband.  8t%nLey  0.  J.  &  BurkiM  J. 

^rafi  Kumar  v.  Rupehand,  1908,  A.  W.  N.  79  -5  A.  L.  J. 

'Adoption — Jain,  Married  roan's  adoption  being  amongst  tbe 
JuBa  purely  secular  institution,  there  is  so  legal  objection  to  the  adoption 
ofa  married/man.  Manohar  Lai  v.  Banarai  Daa,  29  All.  495  followed. 
Ciotay  LaU  v.  Chunno  LaU,  L.  R,  6  I.  A ,  15. 

Stanley  C.  J.  cfe  Burhitt  J. 

AAraJi  Kumar  v.  Rupohand,  A.  W.  N ,  1908.  p  79.«5  A  L.  J. 

Pebt — MUakshara — Mayuhka — Marriage — Samakara — Afar* 
naje  of  a  coparcener— Family  purpose,  iccording  to  Hindu  law  a  debt 
abaeted  for  the  marriage  of  a  coparcener  in  a  joint  Hindu  family  is  bind- 
isgoQ  the  other  coparcener  as  a  debt  contracted  for  a  family  purpose^  and, 
therefore,  for  the  ^nefit  of  the  family. 

(hvvndarasulu  Naraiinh4im  v.  Devarabhotla   VenkataiMrasayya  27 
Hid.  206,  dissented  from 

Under  the  Mitakshara  as  well  as  the  Mayukha  the   word   '*Saroskara" 
ordinarily  includes  marriage.  Chandavarkar  Jk  Knight  J.  J. 

Sundrabai  v.  Shivnarayana,  32  Bem.  81. 

Debts— Liability  of  sons   to  pay  father's  debts— Tort   com- 


miW  6y  father— Decree  for  damages  against  the  father— Son  cannot  be 
idi  UalUe  under  the  decree,  when  the  estate  be  inherited  from  his  father 
ks  derived  no  benefit  by  the  act  Under  Hindu  Law,  the  son  is  not  to  be 
Ud  liable  for  debts  which  the  father  ought  not,  as  a  decent  and  a  respect- 
ibk  mao,  to  have  incurred.  He  is  answerable  for  the  debts  legitimately  in* 
eamd  by  hia  father,  not  for  those  attributable  to  his  failings,  follies  or  cap- 
rkm. 

Hence,  where  the  father's  act  in  obstructing  the  passage  of  water  to 
todUiei^s  land  though  not  illegal  in  the  usual  sense  of  the  term  but  is  wrong* 
hi,  aod  that  other  obtains  a  decree  against  the  father  for  the  damage  done 
VvBcafiQot  1^  h^ld  apswerable  for  tb?  liability  sp  rincur^  wb^  Uie 
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estate  tbat  has  come  to  his  bands  has  derived  no  benefit  from  the  Aet. 

ChandavarJcar  &  Knight  J.  J. 
Du/rbar  v.  Khachar,  10  Bom.  L  B.  297, 

OtJmdi^n^Stejy'^iother— Remarriage  by,  A  Hindu  step 
mother  may  be  the  guardian  of  her  step-son,  and  an  alienation  by  her  of 
the  step-son's  estate  will  Knd  him,  if  it  is  justified  by  necessity  or  is  for 
his  benefit. 

A  Hindu  mother  who  is  a  son's  guardian  does  not  by  the    mere  act 
of  remarriage  forfeit  her  position  as  guardian. 
Jago  V.  Oodd,  4  Nag.  L  R.  20. 

— — —  — — WieniWiQ^— Mother  inheriting  to  her  son   to- 

hes  a  limited  estate^Fun^raZ  oerim^nies  of  mother.  Under  the  Hindu 
law  applicable  in  Bombay  a  mother  succeeding  as  heir  to  her  son  takes 
a  limited  estate,  Chandavarkar  ilk  Heaton  J.  J. 

Vrijbhukandas  v.  Bai  Parvati.  32  Bom.  2G. 

Inheritance — Funeral  cerenumieB  of  mother — Sons  religious 
duty,  to  perform  them — Their  expenses  are  charge  upon  the  son's  estate — 
Mitakshara — Interpretation.  The  duty  of  performing  the  funeial  cere- 
monies of  a  mother,  that  is  pindadana  or  offering  the  fimeral  oblations 
is  laid  down  as  a  religions  injunction  binding  on  her  son  in  absolute  terms 
by  the  Hindu  law.  The  duty  is  independent  of  any  assets  left  by  h«r. 
The  expenses  of  performing  the  funeral  ceremonies  are,  therefore,  il  cha- 
rge on  the  son's  estate. 

According  to  Vijnaneshwara,  where  an  act  is  directed  to  be  done  and 
the  omission  to  do  it  is  stated  to  be  sinful,  the  direction  imposes  upobthe 
person  directed  an  imperative  and  absolute  obligation  to  do  the  act. 

v.,  a  Hindu,  died  leaving  him  surviving  his  mother  B.,  who  succeded 
to  bis  proparty.  B.  made  a  will  ;in  favour  of  her  daughter's  daughter  P., 
who  succeeded  to  the  property  on  her  death  and  performed  her  funeral 
ceremonies.  The  plaintiff,  a  reversionary  heir  of  V ,  alleging  that  B.  took 
only  a  life-interest  in  the  property,  sued  to  recover  its  possession. 

Held,  that  the  plaintiff  was  entitled  to  recover  the  possession  of  V/s 
property  as  V/s  heir,  only  on  condition  of  fulfilling  tfce  obligation  binding 
the  estate,  viz.^  of  compensating  P.  for  the  e::penses  she  had  iscurred  in 
performing  the  funeral  ceremonies  of  B.        Chandavarkar  cfe  Heaion.  J.  J. 

Vrijbhukandas  v.  Bai  Pa/rvati,  32  Bom.  26, 

L..  ^        Inheritance -^IH*^qualificati<m  Complicity   in   murr 
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ier  of  deceasei  man-^Qtiautum  of  pr9of-^0ntJb8— Acquittal  in  Criminal 
CouH,  how,  far  proof  of  innocence — Unchastiti/  of  mother  no  te^t — Ra- 
ghrtnandana,  no  binding  authority  in  Southern  India,  A  person  who 
18  guilty  of  the  murder  of  another  cannot  succeed  to  the  estate  of  the 
nurdered  man. 

The  acquittal  of  the  person  claiming  to  be  the  heir  of  the  last  owner 
on  a  charge  of  having  abated  his  murder  by  a  Principal  Court  is  no 
inswer  to  a  civil  suit  by  the  next  heir  claiming  to  succeed  in  preference 
to  the  defendant  (the  acquitted  person)  on  the  ground  that  the  defendant 
M  disqnalified  herself  from  inheriting  to  the  deceased's  estate  by  leason 
of  her  complicity  in  the  crime.  But  the  defendant's  complicity  should  be 
proved  by  clear  satisfactory  evidence  in  order  that  she  may  be  excluded. 

Unchastity  is  not  a  ground  for  excluding  any  female  heir  except  a 
widow  from  inheritance. 

A  mother's  claim  to  inherit  the  property  of  the  deceased  son  rests 
oa  consanguinity  and  not  on  religious  merit.  Neither  degradation  nor 
iggravated  unchastity  (i.  e.  intercourse  by  a  Hindu  woman  with  a  Maho- 
medan)  effects  the  proprietary  rights  of  the  degraded  or  unchaste  person. 

Wallis  &  Sankaran  Nair  J.  /. 
Vedammat  v.  Vednaya,  18  M.  L.  J.  70. 

— Joint  Hindu  family, — right  of  a    member  of^  to  represent 

other  members  ofthefauUy — Suit  for  recovery  of  the  whole  of  the  family 
property  by  one  rfiemher.  Beld,  that  a  member  of  a  joint  Hindu  family 
could  not  insist  upon  representing  the  members  in  /a  suit  brought  for 
recovery  of  the  property  belonging  to  the  whole  family. 

Chamier&  GriJginJ^J. 

BohuBhau  Babu  Sudisht,  11  0.  C.  15, 

T-rBemarriage — Effect    of    guardianehip.     A  Hindu  mother 

who  is  her  son's  guardian  does  not  by  the  mere  act  of  remarriage  forfeit 
her  position  as  guardian. 

Sago  V.  OodoL,  4  Nag.  L.  R.  20. 

—— Succession— :-Daya&Aaflfct — Sifter's  daughters    son-^Succes^ 

gum  oertificate  Act  {VII  of  1889)— Prima  facie  title.  When  persons  al- 
lagiog  to  be  the  sister's  daughter's  son  of  a  deceased  Hindu  governed  by 
the  Dayabhaga  l«w,  applied  for  a  certificate  under  Act  VII  of  1889  to  col- 
lect debts  due  to  the  deceased. 

Held,  without  expressing  a  final  opinion  on  the  question  that  primu 
facie  a  sister'fe  daughter's  son  are  not  heirs  under  the  Dayabhaga  law,  and 
are  entitled  to  the  certificate.  Maclean  C.  J.  &  Dass  J 

Krishna  Pada  v,  The  Secretary  of  State  for  India,  12  C.  W.  N.  453. 
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Widow  taking  absolute  estate  under  a  consent  decree — Huii 
by  reversioners  to  recover  property  after  her  deatfi-^ Limitation  Act^  Arts 
120  and  123.  Under  a  consent  decree  it  was  agreed  upon  between  a 
widow  and  her  husband's  brothers,  who  were  her  next  reversionary  heira, 
that  she  should  take  absolutely  her  husband's  share  in  the  family  properfey. 
The  family  immoveable  property  was  sold  and  a  certain  sum  was  given 
her  as  her  husband's  share.  Eleven  years  after  her  death  the  reversio* 
nary  heirs  brought  a  suit  to  recover  the  property  from  the  hands  of  exe- 
cutors appointed  under  her  will. 

Udd  (1)  that  the  reversionary  heirs  were  estopped  from  bringing  a  suit 
to  recover  the  property  after  the  arrangement  which  they  had  made  with 
the  widow.  Tne  ordinary  restrictions  would  not  apply  to  property  which 
has  passed  to  a  widow  not  as  heir,  but  by  deed  or  other  arrangement 
confering  on  her  absolute  powers. 

(2)  That  as  the  immoveable  property  was  converted  into  money,  and 
the  money  became  moveable  property  in  her  hands  and  lost  all  impress  of 
its  origin  article  120  of  the  Limitation  Act  applied,  and  the  suit  was  time- 
barred  Beaman  J 

Oanpatrao  v.  Vamanrao,  10  Bom.  L.  R.  210. 

Tievetwioiket—Suit  by—  Widow-AlienaJtian  partly  for  hind  • 

ing  purposes^  not  void^Setting  aside — Terms.  A  sale  by  a  widow  effected 
for  the  purpose  of  discharging  the  debts  binding  on  the  reversion,  even 
though  more  money  than  was  necessary  for  the  purpose  of  discharging 
the  debts  was  obtained  by  the  sale,  is  not  void  and  cannot  be  set  aside 
at  the  instance  of  the  reversioner  except  on  the  payment  of  the  amount 
binding  on  the  reversion  with  interest  when  the  widow  dies. 

Boddam  <&  Munro  J.  J. 

Oouri  v^Tirumaya,  18  M.  L.  J.  17. 


— — — -Widow'8  BUtBte— estate— 'M.oveables  iTilierited  from 
husband — Gift  invalid.  )  A  Hindu  widow  is  not  competent  under  the 
Mitakshara  to  make  a  gift  of  moveables  inherited  by  her  from  her  husband 
who  died  childless  and  intestate.  Rusell.  A  0.  J.  &  Heaton  J. 

Pandharinath  v,  Oovind,  32  Bom.  59. 

Interest  Act  (XZXII  of  1BB9)— Plaintiff  not  a  HindM^No  agree- 
ment to  pay  interest — Interest  when  allowed.  Held,  that  where  the  plain- 
tiff is  not  a  Hindu,  and  there  is  no  agreement  for  payment  of  inteiest^  he 
can  recover  the  sa^ne  only  (a)  by  mercaitile  usage,  (6)  under  the  Interest 
Act  XXXII  of  1839.    In  the  latter  case  iheve  must    either  be  (1)  a    Bum 
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eertam,  payable  at  a  certain  time  by  a  written  instrument,  or /2)  a  demand 
of  payment  in  writing  giving  notice  that  interest  will  be  claimed  The 
pteintiff  cannot  claim  interest  by  way  of  damages  under  section  73  of  the 
Indian  Contract  Act,  as  this  section  is  not  intended  to  over-ride  the  provi- 
BOM  of  the    Interest  Act.  PrcUt  &  Hayward.  J.  C. 

Haji  Mm  v.  Haji  Nut   Mahomid  1  sind  L  R   119. 

Inyeontions  and  ]>esigDS  Act  (V  of  1888) --Sfec.  I  (9)  and  {10)— 

'Kdrict"  and  ''District  Court,"  meanin/ja   of— "District  court."  if  it  in- 

«W»  High  Court  in  its  Original    Jurisdiction—Bee.  29   (iB)  (3)  and  (4) 

hrt  certain  defences  to  an  action— sees.  30  and  81  application  for  a  rule 

to  a   High    CouH  Procedure— Intention    of  legislature.— The  expression 

-District  Court,"  as  used  in  sec.  29  (1)  of  the    Inventions  and  Designs 

Act   includes  High  Court  in  the   exercise    of  its  Ordinary  original  Civil 

Jorisdiction,  under  sec.  4  (1)  of  that  act. 

The  legislature  intended  that  objctions  indicated  in  sec  29  (2)  (3)  and 
(4)  should  not  be  allowed  to  be  raised  in  defence  to  an  action  for  the  in- 
fringement  of  an  exclusive  privilege  acquired  under  Part  1  of  the  Act  but 
must  be  raised  under  the  provisions  of  Sec.  30  and  31  of  the  Act,  by  ap- 
plying  to  a  High  Court  for  a  rule  to  show  cause  why  the  Court  should 
not  declare  that  the  exclusive  privilege  so  acquired  had  not  been  so 
•cquired,  by  reason  of  the  objections  mentioned  in  the  two  latter  sections. 

Fletcher  J. 
KedamaOi  v.  Oanesh  Chandra  12  C.  W.  N.  44G. 

Jxaiadiotion— Small  Cause  court— plaintiff  giving  credit  for  a  sum 
admittedly  due  from  him  to  defendant  whether  amounts  to  relinquishment 
-A  sued  B  in  a  Presidency  Small  Cause  Court  on  a  guarantee  contract 
where  by  B  was  bound  to  pay  him  R«.  3000  owed  to  him  by  C.  A 
med  for  Rs.  1887  after  giving  credit  for  Rs.  1112-11  admittedly  due  from  A, 
to  ^  B  questioned  the  jurisdiction  of  the  Court  on  the  ground  that  the 
mbject  matter  was  above  Rs.  2000  and  did  not  admit  the  amout  for  which 
A  gave  him  credit;  held,  that  the  Small  Cause  Court  had  nojurisdiction  A's 
giving  credit  to  B  for  Rs.  1112  did  not  amount  to  relinquishing  the  claim  so 
as  to  enable  him  to  suein  the  Small  Cause  Court  which  had  nojurisdiction 
for  his  claim  in  full.  ^^^  q    t 

Khuger  Co.  v.  Berjin  13  Bur  L.  R,  367. 

Land  Registration  Act  (  VH  B.  O.  of  1876)-Co-trusfee  applica- 
turn  hy  for  registration-Befusal  by  the  Revenue  authonty  to  direct  regis- 
tratuntr-suit,  maintainaUlity  of-Beclaration  of  right  to  possession.— Whtxe 
pWntirs  appUcation  for  the  registration  of  his  name  as  a  co-trustee  under 
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the  Land  Registration  Act  was  refosed  by  the  Revenue  authorities. 

Held — That  a  Civil  Court  ir  not  competent  to  direct  the  actian  of  tb 
Revenue  authorities  under  the  Land  Registration  Act,  and  a  suit  brought  b 
the  plaintiff  with  the  object  of  obtaining  an  order  from  the  Court  whicl 
would  bring  about  a  re-consideration  of  the  order  passed  by  the  Revenui 
authorities  so  as  to  obtain  the  registration  of  the  Plaintiff's  name  as  a  co 
trustee  is  not  maintainable. 

Held,  further,  on  the  construction  of  a  oompromise  decree  on  the  basii 
of  which  the  suit  was  brought,  that  the  plaintiff  was  not  entitled  to  a 
declaration  of  his  right  to  the  possession  of  the  trust  property  jointly  with 
the  Defendant— this  order,  however,  not  affecting  the  right  of  the  plsintiff 
or  any  one  else  to  take  action  in  the  case  of  any  malversation  by  the  De- 
fendant. 

ChhaUrupat  v.  Maharaj  BaJiadur  12  C.  W.  N.  441  P.  C. 

Landlord  and  Tenant  Act  ( Bengal  S  of  1869)— iSf.  G—Kaiiiat 
land — Right  of  occupancy — Tenant  holding  over — Where  the  rights  of  the 
parties  were  governed  by  Act  8  of  1869,  lands  which  were  Kamat  did  not 
cease  to  be  so  by  virtue  of  amokurari  settlement  of  the  same.  Atenant 
of  Kamat  land  does  not  acquire  a  right  of  occupancy  by  holding  it  over 
after  the  expiry  of  the  lease.  Stephen  &  Doss  J.  J. 

Syed  Khalilur  v.  Rupan.  12  C.  W.  N.  436. 

Landlord  and  tenant — Transfer  of  tenancy — Duty  of  landlord  to 
grant  patta  to  new  tenant — A  person,  claiming  to  have  a  patta  tendered 
him  as  transferred  from  a  tenant,  is  bound,  if  ealled  on,  to  produce  th^ 
transfer  in  his  favour  for  the  zemindar's  inspection  in  proof  of  his  claimj 
and  if  that  is  apparent  and  if  after  notice,  which  it  is  the  Zemindars'  dot} 
to  give,  the  old  traant  does  not  contest  the  validity  of  the  transfer  it  il 
the  duty  of  the  zemindar  to  grant  a  patta  to  the  new  tenant,  even  thougl 
there  is  no  petition  from  the  old  tenant  asking  him  to  recognise  the  transfec 

Benson  &  Wallis  J.  J. 

Vadiamomati  u  Raja  Vencat  Row  3  M.  U  T.  235. =31  Mad.  64. 

Ejectvient — suit  for — Tenancies  of  homestead  land — Tenaf^ 

ey  created  before  the  Transfer  of  Property  AcU^Ahandonrrvent  or  mr 
render — notice  to  quit,  if  necessary — Previous  to  the  passing  of  the  trant 
fer  of  Property  Act,  tenancies  of  homestead  land  credited  for  the  purpos6 
of  habitation  were  not  transferable  except  by  custom  or  usage. 

Dooga  v.  Brindahuse  15  W.  R.  274  distinguished. 
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Where  thei^  has  been  an  implied  surrender  of  the  land,  and  the 
fanner  tenant  has  abandoned  the  land  and  transferred  it  to  another  and  no 
boger  pays  rent  for  it,  the  landlord  is  justified  in  regarding  the  conduct 
if  the  former  tenant  as  amounting  to  an  implied  surrender  and  he  is  now 
entitled  to  take  direct  possession  of  it.        Rampini  &  Pargiter  J.  &  J^ 

Eanuman  v.  Deo  Oharan  7  C.  L  J.  309. 

Landlord  and  Tenant — Distrain  for  larger  amount  than  what  is 
due  wd  voiAy  btvt  tvUl  be  good  for  amonnt  actually  dui,  )  An  attachmant 
BBtfer  the  Rent  Recovery  Act  by  the  landlord  for  a  larger  amount  than  is 
aetiiaUy  due  is  not  when  the  patta  claiming  the  larger  amount  is  not  alte- 
red by  the  Court,  altogether  invalid,  but  will  hold  good  for  the  amount  ac« 
tutlly  due  It; may  be  different  in  the  case  of  actual  sale  because  by  a  sale 
the  property  of  the  tenant  passes  away  from  the  tenaut  altogether,  while 
in  the  ease  of  an  excessive  attachment  the  aggrieved  tenant  can  apply  to 
the  Collector  for  redress.  Pichu  Ayyangar  v.  OUver^  10  Mad.,  260.  disten- 
gaished.  Bamachandra  v,  Narayanaaa/anny,  10  Mad ,  229,  followed 

Benson  &  iliiuer  J.  J^ 

Periakaruppa  PiUai  v.  lAanager  of  the  Lessees  of  the  Sivaganga   Za- 
mindari,  31  Mad,  22 


No  charge  for  second  crop  on  dry  land  aUowyble  ivithout 
'prcof  of  its  propriety  by  the  landlord — Custom — Isolated  transactions  exte- 
%ding  aver  a  few  years  note  sujfficient  proof  of  custom  )  An  odditionai 
charge  for  a  second  crop  grown  on  dry  land  without  the  aid  of  water  su- 
pplied by  the  landlord  is  unusual,  and  it  lies  on  the  landlord  seeking  to 
impoae  it,  to  establish  its  propriety.  A  customary  right  to  impose  such  a 
charge  49  not  proved  when  all  the  evidence  in  support  of  such  custom  is 
the  testimony  of  a  single  witness  who  says  he  paid  it  and  accounts  extendi- 
ng brck  to  25  years  which  show  that  demands  for  the  additional  charges 
were  made  on  certain  tenants^  but  which  do  not  show  that  they  were 
ever  paid'  Wallis  &  Miller  J.  J. 

Kumarv,  Reddi  v.  Nagayasami  Thambichi  Naiker.  31  mad.,  17. 

Legal  Practitioners  Act  (  XVIII  ot  1879, )  S.  l^^Professionai 
misconduct — Pleader  under  pecuniary  liability  to  a  client  aitempUng  to 
make  a  camposiHon  with  the  client  favourable  to  himself.  Held,  that  a  legal 
practitioner,  who,  believing  himself  to  be  under  a  pecuniary  liability  to  his 
client,  endeavours  to  get  the  client  to  accpt  a  less  amount  than  that  for 
which  he  is  liable,  cannot  be  held  guilty  of  improper  conduct  in  the  discharge 
of  his  nrofessipnal  dut^"  within  tt^e  e^^niuj^  of  section  13  9f   the  Lenl  Pn- 
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ctitionere  Act,  1879.  Stanley  0.  J.,  Bannerji  &  Aikman  J.  /. 

Ahaan  AH  In  the  matter  of— A.  W.  N.,  1908,  70. 

Land  Revenue  Code  ( Bom.  Act  v  of  1879  ),  Sec.  84:— Landlord 
and  Tenant'^ Annual  tenancy— Detcrminatio'n— Notice,  An  annual  ten- 
ancy to  which  the  Land  Revenue  Code  CBom.  Act  V  of  1879;  applies  can- 
not be  determined  under  section  84  of  the  Code  without  the  notice  in 
writing  required  by  that  section. 

Jenkins  C,  J.  &  Heaton  J. 
Occhavl^d  v.  Oopal,  32  Bom.  78. 

Limitation,— ea^i^iion  of  decree — Period  of  Limitation,  when  be- 
gins to  run — Original  or  Appellate  decree — Givil  Procedure  Code,  sec 
250— Decree  modifying  original  decree.  Per  Rampini  J. — When  an  ap- 
lication  is  made  to  execute  the  decree  passed  on  appeal  modifying  the 
decree  made  in  the  Court  of  first  instance,  limitation  begins  to  run  from 
the  date  of  the  decree  in  appeal  and  not  from  the  decree  of  the  first 
ceurt  as  it  is  not  the  decree  sought  to  be  enforced. 

Per  ISharfudin  J — It  is  only  the  last  decree  that  can  be  executed^ 
and  limitation  would  begin  to  run  from  the  date  of  the  appellate  dearee 
and  not  from  that  of  the  original  decree. 

In  cases  where  the  original  decree  has  either  been  set  aside  or  modi- 
fied that  decree  ceases  to  exist,  and  for  the  purposes  of  limitation,  the  date 
of  the  appellate  decree  should  be  taken  into  consideration,  not  the  date  of 
the  decree  that  has  ceased  to  exist. 

In  cases  where  the  court  of  appeal  of  of  firms  the  original  decree,  the 
general  rule  is  to  be  followed  and  the  date  of  the  appellate  decree  affir- 
ming the  original  one  is  the  date  from  which  the  period  ef  limitation  ia 
counted.  Rampini  &  Sharfuddin  J.  J. 

tiahomed  v.  iiohini,  7  Cal.  L.  B  305. 

— SeOB  7,  8— Minority  of  one  of  several  decree  [holders— Ea^ 

tension  p/  tims.  Where  one  of  several  decree-holders  is  a  minor  he  can 
get  an  extension  of  time  after  the  cessation  of  his  disability  and  he  may 
apply  tor  execution  of  the  whole  decree.  Su/rjo  v.  Aaun,  28  Cal.  465 
Ooviudram  v.  Tatia,  20  Bonu  383,  and  Zamir  v.  Sundar,  22  All.  109  fol- 
lowed.    Periasami  v.  Krishna,  25  Mad.  431.  not  followed. 

Rampini  A.  0.  Sharfuddin  J.  J. 

Sheikh  v.  Srimati,  7  C.  L.  J.  308. 

See.  7— Custom— Alienation    by  sonless  proprietor— Right 
of  after-bom  reversioner  to  object    Though  a  reversioner  born  »fter    ^ 
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has  been  made  is  under  oertftin  conditions  coiQpetetit  to  iioatest 
%  Ttlidity  jret  he  can  only  do  so  if  the  period  of  limitation  had  not  ex* 
ped  before  the  date  of  his  Urth  and  his  suit  is  brought  within  the  pe- 
itdpreseribed  bylaw.  He  cannot,  if  born  after  the  cause  of  action  has 
ilretdy  accrued  and  time  begun  to  run,  claim  extension  of  time  under  sec. 
7  of  the  limitation  Act.  Baitigan  &  Lalchand   J.  J» 

Umra  v.  Ghelam,  9  P.  L,  R.  74. 

—  B.  12— time  requisite  for  obtaining  copies  of  judgToent  and 

dmtf^ltx  calculating  the  period  of  limitation,  the  time  taken  in  getting 
etfks  of  both  the  judgment  and  the  decreo  appealed  against  even  thoqgh 
applied  for  separately  is  to  be  deducted.  HartnoU  &  tloore  J.  J. 

Ma  Thein  v.  Fouar  14  Bur  L.    R  8 

See.  14. — "  Unable  to  entertain  "  and  "  unaMe  to  deeidel' 
HdkkeUon  between — ''Some  other  cause  of  the  like  nature,"*  what  i$  mis* 
jdndgr  of  parties  and  causes  of  actio^i — "  Prosecution  with  due  diUgence — 
i  plaintiff  can  not  be  said  to  have  prosecuted  a  suit  with  due  diligence 
nfehin  the  meaning  of  sec.  14  of  the  Limitation  Act  when  owing  to  his  own 
aagligenee  or  default,  the  suit  is  so  framed  that  the  court  can  not  try  it 
oat  on  tbe  merits. 

An  improper  joinder  of  parties  or  of  causes  of  action  is  not  '*  a  case  of 
sliko  n«ture  '^  contemplated  to  fall  within  the  meaning  of  eec.  14.  Bai 
Jamna  v.  Bai  Ichha  10  Bom.  004  followed.  De  Prosad  v.Pertab  KaifW^lO 
C<d.  8&  Matiiura  v.  Bhowani  22  AIL  248  dissented  from.  Hullick  v.  Shed 
ffrshad    22  Cal.  S21,  Arsanx.  Pathumma  22  Had.  494.  Diptinguished 

Harington  T,  J.  ^Fletcher  J.  Maclean  Q,  3 

The  Indian  PvUishers  Ld.  v.  Samvel  Charles  12  C.  W.  N.  473 

^Art  ll-Ss.  278,^83-0.  P.Gode-Order  dismissing  claim  for  defavit 

Mt  gn  order  made  after  investigation  and  need  not  be  set  aside  ^pithinpTke 
foamnder  art  11  ofschd.  II  of  the  Limitation  Afjt.  An  order  dismi^sipg  a 
«laijn  presented  under  section  278  of  the  Code  of  Civil  Procedure  for  de* 
fiuUt  is  not  an  order  made  after  investigation  within  the  meaning  of  th^ 
lection  mnd  is  not  conclusive  under  section  283  of  the  Code  of  Civ^  Pro* 
eednre.  Article  11,  schedule  II,  of  the  Limitation  Act  does  not  apply  to 
racfa  orders:  and  the  party  against  whom  the  order  is  made  can  maintain  a 
matte  establish  his  right  within  the  ordmary  period  of  limilatton  appli* 
<aUe  to  such  suit,  although  he  has  not  had  the  order  set  aside  witbia  one 
jear.    Sarat  Chandra  v.  Tarivi  Prosad,  11  C.  W.  N.,  487  approved. 

White  0.  J.  &  Uiller  J. 

$€frmla  Suhba,  Bam,  v.  TLa/^ala  Timmaya,  81  Mad.,  5 
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Art- 106 — effect  of — Art  105  of  the  Limitation  Act  muet  not 
be  conBbrued  so  as  to  conflict  with  the  provisions  of  S.  43of  theCP  Code 
and  must  be  deemed  to  refer  to  cases  in  which  the  mortgagor  has  got  pea 
session  of  4ihe  mortgaged  property  otherwise  than  by  a  suit  for  redemption 

Aikraan  &  K,  Husaain  J, 

Ramdin  v.  Bhup  Singh  5  All.  L.  J.  192. 

Art  106-120 — Suit  by  expelled  paiiner  for  account — A  •suit 
by  the  repellev  partner  for  account  or  for  dissolution  of  partnership  and  a 
share  of  the  profits  is  not  governed  by  art  106,  but  by  Art  120  of  the  Li- 
mition  Act.  Rampini  &  Sharfudin  J  J. 

Dwarkobdas  v.  Chunilal  12  C.  W.  N.  455. 


Art*  106— Partnership  aesets  realized  eubaequent  to  dieeolur 
tion — Cause  of  action.  Where  the  plaintiff  sues  for  partnership  aooounta 
being  taken  and  for  being  awarded  such  sums  as  are  found  due  to  him,  he 
must  bring  his  suit  within  three  years  of  the  date  of  dissolution  of  the  pari- 
dership.  If,  subsequent  to  the  dissolution,  he  has  realized  money  by  the  sale 
of  some  partnership  books,  some  partnership  property,  and  entered  the  same 
in  the  partnership  books,  srch  entry  will  {^ve  him  no  fresh  cause  of  action, 
and  will  in  no  way  affect  the  period  of  Limitation  as  prescribed  by  article 
106  of  the  Limitation  Act.  Pratt  &  Orowch  J.  (7. 

Verhomal  v.  Ocbindram,  1  Sind.  L  R.  169. 


— ^Arts.  Ill  and   182-^Limiiation— {Transfer    of  Property 

Act),  a  65  (4)  (b)Suitby  vendor  to  enforce  charge  for  unpaid  balance 
of  purchase  money.  Held  that  a  suit  for  the  enforcement  of  the  payment 
of  purchase  money  by  sale  cf  the  purchased  property  is  a  suit  to  enforce  a 
statutory  charge  differing  from  the  lien  which  an  unpaid  vendor  in  equity 
possessed  for  the  recovery  of  the  balance  of  his  purchase  money  and  that  the 
article  of  the  limitation  Act  applicable  is  article  135  and  not  article  111. 
Webb  V.  Macpherson,Sl  Calc.,  57.  Bar  Lai  v.  iluhmadi,  21  All,  454  and 
Bamkrishna  Ayyar,  v.  Subrahmania  Ayycn,  29  Mad.,  306  followed.  Ba2* 
deo  Prasad  v.  3U  Singh,  Weekly  Notes,  1891,  p.  130  overruled. 

Stanley  C.  /.  Burkitt  &  Aikman  J.  J. 

Munvr-un-nism  v.  AVbar  Khan,  A.  W,  N.  190a  71. 


— kx\.\\9— Period  of  Limit lUon    apptieaUe  to  suUa  v^h^re 

factum  and  also  valiaity  of  adoption  is  denied.  Suits  in  which  eicher  the 
factum  or  validity  of  an  adoption  is  denied  are  governed  bv  the  provi^ioiiQ 
9f  ^tii^lp  119  of  soh^qle  II  tq  the  ymitotion  Act 
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The  obaervstioDS  to  the  contrary  in  N^ngawa  v.    Jtatruippat  28  Bom. 
H,  and  Shivnim  v.  KrishnabaK  31  Bdiii.  80,  dissented  from. 
Skrinivaa  v.  Hanmant,  24  Bom.  260,  followed  and  applied. 

Chandavarhar  &  Heaton  J".  J. 

Laxman  v.  Bamppa,  32  Bom.  7. 

^Art  128Scape  of.    Article  123  of   the  Limitation  Act  is 

ijW  to  cases  of  reversioners  suing  to  recover  property  which  has  been 
Wdbr  some  intervening  time  by  a  widow  whether  that  property  be  movea- 
ifcff  immoveable.  Beaman  J. 

Qanpatrao  v.  Vamanrao,  10  Bom.  L  E.  210. 

Art.  172— Application  for  enforcement  of  payment    of  costs 

k  «  solicitor  against  his  client  is  not  an  application  under  the  Oivii  Pro- 
^re  Code— Art.  178  applies  only  to  a i  plications  under  Civil  Procedutii 
Gafc-fT.  C.  Bute  No.  869.  There  is  no  period  of  limitation  provided  for 
ui  Af^lication  by  an  attorney  for  payment  of  his  costs  under  rule  859  of  the 
High  Court  Roles.  Article  178  of  the  Limitation  Act  applies  only  to  appli- 
tttimis  under  the  Civil  Procedure  Code.  Bai  Manekbd,i  v.  Manekji  Kava^i 
f  Bom.  213,  followed.  Davar  J. 

TTodia,  Gandhy  &  Co.  v.  Purshotamf  32  Bom.  1. 

—Arts.  178,  179— EocectUion-^W hen  prior  application  to  be 

considered  pending.  Se  long  as  the  proceedings  in  execution  initiated  by 
the  decree-hoider  aro  pending  his  right  to  apply  for  their  continuance  occurs 
trom  day  to  day  i.  e.  on  every  day  on  which  the  Court  does  not  suo  motu 
eoDtinoe  them.  The  right  to  apply  for  execution  will  not  be  barred  till  3 
jWB  have  elapsed  after  the  proceedings  have  ceased  to  be  pending. 

An  order  "dismissing"  an  execution  petition  on  the  ground  of  stay  of 
ezwQtion  pending  an  appeal  to  the  appellate  Court  is  not  a  nullity;  but,  if 
puaed  without  notice  and  in  the  absence  of  parties  it  cannot  be  regarded  as 
tt  rader  between  the  parties  at  all,  but  is  merely  a  direction  to  the  officer 
o{  the  Court  to  remove  the  proceedings  from  the  pending  list.  The  execu* 
tioQ  petition  itself  should,  under  the  circumstances,  be  considered  as  pending. 

MUler  &  Munro  J.  /. 

Chalavadi  v.  Paloori  Alamdarmal  18  M«  L.  J.  46. 


Arts.  178,  179-^Bevenu6  Becovery  Act  (Madras)  Act  VIII 
i  1865, 88,  36,  38^  J^O— Applications  under  s.  iO  of  the  Bevenue  Becovery 
iflt  to  Civil  Counts  are  for  purposes  of  limitation  governed  by  art.  178  of 
tt<  lAmitation  Act  Where  the  pmc  »H-r  of  immoveable  prohertf  sold 
nadir  woiioD  96  of  the  Revenue  Aeouvay  Aou  obtains  a  certi^oat^as  piovi* 
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ded  hy  section  38  of  (he  Aot|  and  applies   to  a  Civil  Ckmrt  for  deUrary  of 
possessioQ  tinder  seotioEi  40  of  the  Act  such  applieatioD,  for  poposes  of   limi* 
tation  is  got;emed  by  article  178  and  not  art  179  of  the  Limitation  Act»  and  will 
be  titne  barred  if  not  presented  within  3  years  from  the  time  when  the  right 
to  apply  accmes.    Tho  effect  of  section  40  of  the   Revenue  Recovery  Act  is 
to  place  the  purchaser  in  the  position  of  a  decree-holder  for  the  purpoae   of 
putting  the  machinery  of  the  Court  in  motion  to  give  effect  to  the  certificate 
of  the  Revenue  authority.  Section  40  does  not,  however,  by  implication  make 
the  law  of  limitation  with  reference  to  the  execution  of  decrees  or  orders   of 
Civil  Courts  applicable  to  proceedings  taken  under  its  provisions.    *thB  grant 
of  certificate  under  section  38  cannot  be  coosidered  as  a  decree  or  order   of  a 
Oiml  Oourti  although  for  the  purposes  of  section  40  it   may  be  regarded  as 
ft  decree  or  order.  An  application  under  section  40  of  the  Revenue  Reoovwy 
Afit  is  an  application  within  the  meanii:^  of  article  178  of  the  Limitation  Act. 
OiMna  Sambanda  Pandarm  Sannadhi  v.  David  Nadar,  (14  M.  L.  J.,433) 
diitingtti£hed.    SiMya  PiUaiv.  Ayyakannv.  Pillai,  29  Mad,  529).  applied 
in  prindplcw  WkUe  C.  J.  &  MiUer  J.  J. 

Stmbtmva  Mudtdiar  v.  Panc/ianada  PUiai,  31  Mad,  24. 


Art.  179,  CI.  4. — Application  in  recordance  v)ith  law  dep 
in  aid  of  execution— G.  P.  C.  S.  23S.— Application  by  the  transferee— decree 
holder  to  be  recognized  as  dUcA.— Where  a  Court  received  an  application  by 
the  transferee  decree  holder  for  recognition  as  transferee  and  ordered  Ibe 
same,  without  returning  it  on  the  ground  that  it  was  not  in  accordance  with 
ses.  232  C.  P.  Code,  and  there  was  no  appeal  from  the  order,  hdd  that  the 
application  was  an  application  in  accordance  with  law  and  that  a  subsequetit 
application  for  execution  within  3  years  from  the  date  of  the  original  apjrfi- 
cation  was  not  barred.  Obiter!— An  application  by  the  tran»feree-decree-holder 
for  the  mere  recognition  by  court  as  transferee  is  a  step  in  aid  of  exeeutioir. 

WaUie  &  Sanharan  Nair  J.  J. 
Annamalai  v.  Ramaier  18  M.  L,  J.  25. 

Madrtt  Darkhatt  UidM-^Darkkaet  of  land  wHIUnPoH  Umite— 
Grant  witJufvt  constdting  presidency  Port  Offi^cer  mere  irregvlarity^Qrant 
not  set  aside  on  appeal  within  time— Binding  character  of— Pet  Uunro 
J:— A  Darkhast  grant  made  by  a  Divisional  Officer,  without  previously  con- 
suiting  the  Presidency  Port  Officer  as  required  by  Government  Order  Mis 
No.  4017  is  a  perfectly  good  and  valid  grants  the  same  being  within  the  eoo^ 
t)le  of  the  IHvirional  Officer's  authority. 

Ae  DiviKional  Officer  is  nr,t  bound  to  follow  the  opmion  of  the  PreeidM^ 
cy  Port  Officer  according  to  the  Government  Order  mentioned. 
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Ptr  Skmlcaran  Naif  J:— A  Darkhast  grant  by  a  oompeteat  authority 
iibindiag  ob  the  Crown  nnloss  it  is  cancelled  on  appeal  within  time. 

l!lie  Notice  to  the  Port  Officer  required  by  Qovernment  Order  Na  4017 
b  otlj  a  formality,  and  the  omission  to  give  such  notice  before  making  a 
AtfUuist  grant  of  land  within  Port  limits  ie  a  mere  irregularity,  the  Reve* 
Me  CMIoer  noi  hArug  bound  to  follow  the  opinion  to  the  Port  Officer. 

Mwnro  &  ScMkcbran  J.  J. 

Mahammade  v.    The  Secretary  of  State  Jwr  India  18    M   L.  J.  62. 

JEadrasBeniBeooveryAotVIIIof  1865>  S  11— Agreement  to  pay 
ifeeial  rate  for  particular  craps  is  not  an  enhancement  of  rent  and  is  not 
immUd  undere.  II.  Where  the  landlord  and  tenant,  in  commuting  the  waram 
iifto  m  monciy  rate,  agree  that  the  latter  Rhould  pay  an  increased  rate  for  certain 
adtiTatioOi  such  agreement,  even  if  it  secures  to  the  landlord  an  increased  rent 
in  eoosequeDoe  of  improvements  effected  by  the  tenant,  is  not  an  enhancement 
within  the  implied  prohibition  of  section  11,  proviso  1  of  the  Bent  Recovery 
Act,  as  it  only  secures  to  the  landlord  the  benefit  he  would  have  under  the 
waram  system,  to  which  be  could  revert  in  the  absence  of  a  contract.  A  eu- 
ifeom  by  which  an  increased  rate  is  payable  on  betel  cultivation  even  carried 
CD  by  improvements  effected  by  the  tenant  is  not  illegal  or  unenforceable  as 
opposed  to  the  policy  of  section*  11  of  the  Rent  Recovery  Act.  Fischer  v. 
KmtmtJcohiPilUti,(2l  Mad.,  136)  diftinguished,  Qopalaswamy  Chettiar  v. 
Fresher,  (21  Mad .  828X  distinguished.  WaUis  &  MiUer  J.  J. 

Suppa  PiUai  v.  Nagayasami  Thuminohi  Naicher,  31  Mad.,  19. 

Mahomedan  Law — Inheritance— Right  of  children  by  olh  wife  to 
ivherit  their  fathei^s  estate — Marriage  wUh  a  fifth  tcoman  invalid  but  not 
wrid.  According  to  Mahomedan  Law  distinction  is  recognized  between  avoid 
and  invalid  marriage.  The  marriage  with  a  fifth  woman  in  addition  to  four 
living  is  merely  invalid  but  not  void  and  the  children  by  the  fifth  wife 
are  considered  legitimate  and  entitled  to  succeed  their  father's  estate  though 
their  mother  cannot  get  her  husband's  property. 

Johnstone  &  Laichand  J. 

Khursaid  Jan  v.  Abdul,  9  P.  L.  R.  No*  25. 


Pre-emption,  when  should  the  necessary  cUxims  be  made— effect 
^uwreammoUe  amd  unneceeswry  delay — Delay,  a  question  of  fact— Action 
ioet^mree  a  ri^  ofpre—em>ptioH — Mortgage— Redemption  oftiie  eame  by 
iiepwrchaeer  from  the  plaintiffs  as  mortgagees— Effect  of  such  redemption 
m^pUdnUff'^rlght  to  pre*empt.  The  right  of  preemption  muet  ba 
i^jsjad  tha  daims  neeesBacy.  to  give  effect  to  it  must   be   made,  wt^h 
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the  utmost  promptitude,  and  any  anreasoDable  and  uniieoessary  delay  is  to 
be  construed  aa  an  election  not  to  pre-empt,  and  whether   there   has   been 
such  delay  is  a  question  to  be  determined  upon  the  facts  of  each  partienlar 
case.    Magniram  &  Jowhori  Lai  the  plaintiffs  were  owners  in    equal  sbaies 
of  twelve    annas    of    certain    properties   comprised   in  a   certain  taluka. 
The  remaining  four  annas  belonged    to  the  defendant   Anupbati,    who    sold 
those  annas  to  the  defendant  Nurbhoy.  Magni  and  Jowhuri  brought  suits  and 
claimed  the  right  of  pre-emption  against  the   sale.    The  two   plaintiflEs  had 
obtained  a  transfer  of  zwrupeshgi  mortgage  binding   the  four   annas   share 
sold  by  Anupbati  to  Nirbhoy  paid  the  mortgage   money  in  Court,   in  accor- 
dance with  the  provisions  of  the  Transfer  of  Property  Act,  for  the  purpose  of 
redeeming  the  mortgage,  and  after  some  hesitation  the  two   plaintiffis  took 
out  that  money.    It  was  contended  that  by  so  doing  they  had  recognised  the 
title  of  Nurbhoy  under  his  purpose  and  could  not  daim  pre-emption.  Their 
Lordships  could  not  agree  with  that  contention  and, 

Hdd,  that  until  a  decree  for  pre-emption  was  made,  Nurbhoy  owned 
the  land  as  purchaser  and  had  a  right  to  redeem:  and  that  the  taking  of  the 
money  by  the  plaintiffs,  as  mortgagees,  was  no  recognition  of  anything  more 
than   that,    and  was  quite  oonmstent  with  the  claim  to  preempt.        P.  C 

Baijnath  v«  Bamdhari,  7  Cal  L  J.  818. 

^Wakf— flfrattf  yard  C.  P.  Code  Ss.  30  arid  539-^mU  by  mem>* 

hers  of  a  community. — A  graveyard  may  be  so  by  user  if  not  by  dedication. 
That  such  user  does  not  deprive  the  owner  of  his  title  but  the  title  remains 
subject  to  the  user  of  the  Ian  I  as  wakf.  The  plaintiflb  as  members  of  the 
Mahomedan  community  are  competent  to  .institute  the  suit,  and  Ss.  30  and 
539  of  the  C.  P.  Code  do  not  apply  to  the  case,  It  is  not  necessary  for  each 
plaintiff  to  show  that  he  had  used  the  graveyard.  A  new  comer  if  a  Mahome- 
dan has  ImTequal  right  with  the  oldest  residenta  By  the  fact  that  previous- 
ly some  portions  of  the  land  p  rtaming  to  the  graveyard  had  been  aliena- 
ted without  objection  on  the  (art  of  any  one,  the  plaintiffs  do  not  lose  their 
right  to  object  to  further  alienation. 

CJiatterji  &  Johnstone  J,  J. 

Ilahibux  v.  CiMrt  of  Wards  9  P.  L.  R.  213. 

Hamlatdara'  Courts  Act  ( Bombay  Act  II  of  1906 ),  seo.  10, 
qI^  (b)— Possdworj/  suit — Trespasser  dispossessing  the  tenarU  during  the 
duration  of  tenancy — Landlord  sv4,7ig  to  recover  possession  within  six  mo* 
nihs  from  the  determincUion.  On  the  6th  June  1905,  the  plaintiff*  let 
CO  tain  lands  to  defendants  No  s  .1  and  2.  During  the  continuance  of  the 
tenancy  defendant  No.8,  a  tsesfMhsaexv  diq;)p)|ae8Bad  defendaiita.Nap.  1  sod.  9 
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ui  goi  into  poneasion  of  the  lands  in  November  1905.  The  tenancy  deter* 
ned  on  the  6th  Jane  1906.  On  the  29th  October  1906,  plaintiff  filed  a  pose- 
■ory  suit  in  the  Mamlaldar's  Court  againrt  the  defendants  Nos.  1 — 3  to 
neorer  passeesion  of  the  lands.  The  defendant  No.  3  contended  that  her  ad- 
%!»  po68688ion  haviog  commenced  more  than  six  months  before  the  institn* 
Jon  of  the  suit,  the  Mamlatdar  had  no  jurisdiction  so  far  as  the  plaintiff's 
ekm  against  her  was  concerned. 

Sdd,  that  the  plaintiff's  remedy  having  been  to  bring  his  suit    under 

ikm{by  of  section  19  of  the  Mamlatdars'  Courts  Act   (  Bombay    Act  II  of 

IMS),  on  the  expiry  of  the  tenancy,  the  fact  that  a  trespasser  got  into  po  • 

mmeian  daring  the  continuance  of   the  tenancy,  but  more  than  six  months 

Mm  its  determination, did  not  oust  the  Mamlatdar's  jurisdiction. 

Per  Chandavarkar  J. — ^The  Mimlatdars'  Courts  Act  (Bombay  Act  II  of 
1906)  18  a  remedial  measure  and  must  be  liberally  construed  so  as  to  adva- 
ace  the  remedy.  Chandavurkar  &  Knight  J.  J. 

Deu  Dada  Oavli  v.  Sitaramf  32  Bom.  46. 

Mefne  profits. — AppUcation  to  determine'-Dismiaadl  for  default— 
FreA  appUeation — LimiUUianstriking  off  and  dismvwl  of  application, 
iifferemce  bettoeen — Decree^  eoceoution  of  applicaiion  for — Applications  to 
determine  mesne  profits  are  treated  as  applications  for  execution  of  the 
decree  and  the  striking  off  of  such  cases  does  not  finally  decide  them  or  pre- 
wmit  the  decree  holder  from  making  a  further  application  for  the  determina- 
tkn  of  mesoe  profits. 

There  is  no  substantial  distinction  between  an  order  striking  off  an  ap« 
pfieaticKD  and  one  dismissir  g  it  for  default. 

Rampini  &  Sharfvddin  J.  /.        ^ 
Upendra  v.  Sakhi  7  C  L.  J.  SOL 

MofigUSB— Mortgage  by  a  Hindu  widow  wihoui  legal  neoeeMy—Dest- 
ruction  oj  property  byfire—Mortgaga'eerebuilUng  the  property '■^Suit  by 
reverwioner  at  widow's  death  to  recovzer  posseaaion  of  property  ^Mortgagee 
itd  eniiUed  to  elaim  repairs  or  to  reraove  the  construction  before  deliveri* 
%g  pqmemnon.  A  Hindu  widow  inherited  a  shop  from  her  son  and  mort- 
gpfod  it  witboot  any  legal  necessity  recognised  m  such  by  Hindu  law.  The 
property  having  been  destroyed  by  floods,  the  mortgagees  rebuilt  it  with 
their  own  money.  At  the  widow  s  deatb,  the  reversioner  sued  to  recover 
poeK8u03  cf  the  property  free  from  all  incumbrances. 

Held,  that  the  mortgagees  spent  the  money  while  holding  the  property 
» mortga^   nc^   l^Q^g  PQ   tbe   rey^rmoQer,   ai^    yrksA  they  di4 
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most  be  presumed  in  kw  to  hive  been  done  nnaathorisedly  so    &r  ae  that 
reversioner  was  concerned. 

HeZ^,  further  that  thr  building  having  been  treated  by  the  loort^ag^es 
as  property  mortgaged  to  them  by  the  widow  without  legal  neoe8«ify»  there 
was  no  equity  arisiog  in  their  favour  as  against  the  reversioner,  who  was 
entitled  to  recover  it  in  the  condition  in  which  it  was  when  the  widow  died. 

Vinaydkrao  v.  Vidyashaukara  fiom.  Ii.  K  404;  Premji  Jivan  BkaU  v. 
Haji  CassumJwma  Ahmedy  20  Bom,  298  aqd  Narqyan  v.  Shokkfir 
6  Bom.  H.  C.  B.  (  A.  C.  J.  )  SO,  distingnished. 

Chandavarkar  &  HeaUm.  J.  J. 
VrijbhvJcandiM  v.  Dayaram,  82  Bom.  82. 

Mortgage— i2igf/i^  oj  redemption — Who  can  dairrk  Bedemption  is  m 
incident  of  the  contract  of  mortgage,  and  the  right  to  it  only  exubts  in 
persons  whose  interests  in  the  mortgaged  property  are  reached  and  bound 
by  the  mortgage. 

Where  the  owner  of  an  interest  in  property  which  hfts  been  mortgaged, 
repodiatee  the  mortgage  as  unauthorized  and  not  binding  on  him,  he  has  no 
right  to  redeem.    Such  right  is  not  any  part  of  the  right  to  av<M  the  mort- 

Qhanyo  v.  Uhmdroy,  4  N.  L.  B.  9, 

Nan  receipt  of  full  eonrideration — ?ostponi$ig  pt^ynant  of 
a  part  of  mortgage-money  till  mutation  of  names — Complete  transaction. 
Held,  that  a  mortgagor  cannot  successfully  plead  that  the  mortgage  of  land 
effected  by  him  is  not  enforceable  by  reason  of  nonroceipt  of  the  mortgage 
money  in  full  when  he  agrees  to  wait  for  receiving  a  part  of  it  till  the  mo* 
tation  of  names  and  has  not  received  a  small  balance  ef  the  anKNUit  set 
apart  to  meet  expenses  of  the  mortgage  deed  Chatteryi  J. 

MmgWdha  V.  Lalehand,  2  P.  W  B.  117. 

— — ^Unregistered    deed^Sale    of  the    property    hypothecated — 

Purchaser  having  votice  of  the  m,ortarfage — Property  pre-empted  by  the 
defendaTU — Whether  notice  to  pre-emptor.  A  right  of  pre-emptbn  is  not  a 
right  of  re«purdiaser  but  is  simply  a  right  entitling  the  pre-emptor  to  be  sub* 
stituted  for  the  vendee  as  purchaser  and  to  stand  in  his  shoes  in  respect  of 
all  the  rights  and  obligations  arising  from  the  sale  under  which  he  deriTee 
his  title.  He  can  only  get  what  the  vendoe  bargained  for. 

Where,  therefore,  a  vendee  purchased  with  noUce  of  a  prior  unregistered 
laemnbraiice  afid  the  property  is  pre-empted,    the  pre  emptor  takes  sut^eot 
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to  that  morff^age  even  if  Ibe  ezistenoe  of  that  mortgage  was  concealed  from 
lum.  Stanley  C.  J.  &  Burkitt  J. 

Tej  Pal  V.  Qirdhari  Lai,  5  A.  L,  J.  223. 

Transfer  of  Property  Acb,  «.  68  (cj^Construction  of  docU' 
w«i< — Power  of  sale  in  a  usufructuary  mortgage. — A  mortgage  deed  which 
was  primarily  nsofmctnary  provided  that  if  the  mortgagor  failed  to  deliver 
pottession  or  if  the  mortgagee  was  dispossessed  from  the  mortgaged  premi* 
Huhe  might  recover  the  amount  of  the  mortgage  debt  from  the  mortgagor 
and  fte  mortgaged  property  Held  that  the  mortgagee  failing  to  get  posses- 
aon  was  competent  to  sue  for  and  obtain  a  decree  for  sale  of  the  mortgaged 
property.  Stanley  C.  J.  cfe  Burkitt  J. 

Narpat  v.  Ram  Saran  Das,  A.  W.  N.,  1908,  70. 


Con8tructicn--T.  P.  A.,  8.  '/S— "Contract  to  the  contrary*'— A 
mortgage  deed  ran  in  the  following  terms: — "In  consideration  of  an  advance 
of  Bs  795-8-0  the  mortgagee  is  to  hold  possession,  for  12  years  of  land 
yielding  a  pattam  of  80  paras  of  pardy  and  Ra  40  and  is  to  pay  a  purap- 
pad  of  12  paras  of  paddy  and  12  fanams  and  60  ceconat  leaves  ''having  de- 
ducted interest  and  Qorernment  revenue." 

Held,  that  there  was  no  contract  to  the  contrary  within  the  meaniog  of 
see.  76,  T.  P.  A.  and  that  the  burden  of  an*  enhancement  in  the  Qovernment 
revenue  fell  upon  the  mortgagea 

The  mortgagee  should  prvmafa^ic  bear  the  burden  of  an  enhanced  assess* 
ment,  and  it  is  on  the  mortgagee  to  prove  a  contract  to  the  contrary  in  or- 
der to  eecape  liability.  ^  Miller  &  Munro  J  J. 

M.  Tuppan  v.  V.  P.  Chinria  18  M.  L.  J.  31. 


S.  78  — Priority  Oross  negligence— Failure  to  gel  possession 
ofiitl&deed  does  not  necessarily  amount  to  gross  negligence  where  system 
of  registration  exists— Delayy  effect  of,  in  a  registration  of  documents. — 
A  mortpiged  property  to  £  on  2l8t  December  1896  and  subsequently  mort- 
gaged the  same  property  to  C  on  20th  January  1897.  A  wilfully  delayed 
tiie  registration  of  the  mortgage-deed  to  B,  which  was  finally  registered  on 
the  21gt  April  1897.  The  title-deeds  of  the  property  were  not  given  to  B,  but 
were  given  to  C  when  the  property  was  mortgaged  to  him.  The  mortgage 
was  executed  ousside  Madras  and  was  in  respect  of  property  in  the  mofusiL 
In  a  suit  by  C.  to  recover  the  amount  due  on  his  mortgage-deed,  C  claimed 
primty  over  B  on  the  ground  that  B  was  guilty  of  gross  negligence  in  not 
obtaining  ponession  of  the  tiUedeeds: — Held,  that  the  faiture  on  B's  part 
to  obtam  the  title-deeds  frpm  A  did  not,  under   the  circumstances,  amount 
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to  groes  negligenoe  within  the  meaning  of  section  78    of   the   Transfer  of 
Property    Act    and  did  not  postpone    hia    mortgage    to  that  of  C.   Held 
that  the  dolay  in  the  registration    b^ing  due  to  the  default  of  A   which  B 
could  not  have  anticipated,  did  not  make  B's  failure  in  obtaining  the   title- 
deeds  amount  to  gross  negliuenca    What  amounts  to  gross  negligence  must 
be  determmed  according  to  the  circumstances  of  each  case;    and   one  of   the 
curcumstances  to  be   taken    in'^o    consideration  in    this    country  is   that  a 
universal  system  of  registration  is  established  by  law.  As  registration    puts 
subsequent  incumbrancers  in  a  position,  with  the  exercise  of  reasonable  care, 
to  find  out  prior  encumbrances,  failure  on  the  part  of  the  prior  mortgagee 
to  get  possession  of  the  title-deeds  must  not  be  imputed  to  him  as  gross  ne- 
gligence.   The  system  of  registration  having  caused  mortgagees  to  attach  little 
importance  to  the  possession    of  title  deeds,  the  existence    of  a  practice  l^ 
whidi  the  title-deeds  are  left  with    the  mortgagor  must   also  be  taken  into 
consideration.  Another  fact  to  be  considered  is  that    the  poesession  of  ti^- 
deeds  in  Uie  Presidency  towns  where  mortgages  may  be  cieated  by  deposit- 
ing them  is  of  greater  importance  than  in  the  mofusil.  Damodara  v.  Sumor 
Bundara,  12  Mad.  429,  considered  and  distinguished.   Sh/xn  Maun  Mull  v. 
Machras  Building  Company,  15   Mad  ,  268  ),  considered    and  distingoidied. 
Monindra  Chandra  v.  Troyluckho  Naih  Burat,  (2  C.  W.  N.,  760),  followed. 

WaUie  &  MiUer  J.  J. 
RaThgasami  Naiken  v.  Annamalai  Mudali  81  Mad.,  7. 

Negotiable  Instruments  Act  8.  60.— Holder  in  due  course. — A 
sued  B  on  a  promissory  note  the  defence  being  that  A  was  not  the  holder  of 
the  note  in  due  course,  that  it  was  not  presented  at  maturity  nnr  had  notice 
of  dishonour  been  noted  by  anotary  public  that  the  note  was  one  made  and 
delivered  by  B  in  consequence  of  fraudulent  misrepresentations  by  P.,  'who 
then  owed  him  money  on  account  of  a  far  larger  amount  which  he  promised 
to  pay  but  did  not  pay.  The  noto  was  found  to  have  been  given  by  B  to  F 
in  connection  with  some  partnership  transactions  between  them;  on  those 
transactions  beiog  brought  to  an  end  P  discounted  the  noto  with  the  Bank; 
when  it  was  not  paid,  the  Bank  returned  the  note  to  him.  He  subsequent- 
ly  handed  the  noto  to  C.  to  whom  he  owed  Bs.  2000  and  wroto  his  seeond 
signature  on  the  back,  G  handed  it  to  his  clerk,  A,  in  order  that  the  latter 
^  should  file  a  suit  on  it 

Held  that  A  was  not  a  holder  in  due  oourse  of  the  note,  as  he  admitted- 
[c  ly  had  not  become  the  possessor  of  it  for   consideration  and    that  A  could 
not  sue  upon  it  Fox  C.  J.  &  Irwin  J. 

Baku  Ooredut  v,  BhraUm  14  Bar.  L  R.  25. 
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OatliB  Act— (Act  X  of  1873,)  Ss.  11,  IZ—Wh^re^lUMntiffagTeeii^ 
io  Uike  oath  aubeequenUy  refuses,  Court  cannot  dismiss  suit  hut  must  re- 
cord Ike  fact  of  refiisal  under  s.  IS  and  proceed  with  the  suit.    The  defen- 
dmft  in  a  sait  agreed  in  the  course  of  the  trial  to  be  bound  by  the  Btateraent 
91  oath  of  the  plaintiff  as  to  certain  facts.    By  an  agreement  in  writing  bet- 
ween the  parties  the  plaintiff  agreed  to  take  the  oath  as  required  on  a  certain 
dftte;  that  if  he  failed  to  do  so  the  suit  should  be    dismissed;  and  Ihat  if  the 
Mmdant  prevented  the  taking  of  the    oath,  there  should  be  a  decree  fior 
plaintiff.    Before  the  appointed  day,  the  plaintiff  applied  to  withdraw   from 
the  agreement  but  the  Court  refused  the  application.  The  plaintiff  failed  to 
take  the  oath  and  the  Court  declined  to  allow  the  plaintiff  to  adduce  further 
evidence  and  dismissed  the  suit: — Held  that  the  Court  ought  not  to  have 
dJamiased  the    suit,  but    should  have  recorded  the  refusal  and  the   reasons 
therefore  under  section  12  of  the  Oaths  Act  and  proceeded  with  trial.    The 
agreement  did  not  amount  to  an  adjustment  of  the  suit  so  as  to  bar    further 
proceedings  in  the  trial  Umayamm^Ai  v.  Mv;thia  Nadir,   ( 17  M.  L.  J.,  99  ), 
distiDgnished.   Vasudeva  Shanbog  v,  Narain  Pai,    2  Mad  ,    366,  followed^ 
TefT  MiV.er^  J.^  obiten   If  by  the  act  of  the  parly  refusing  to  take  the  oath, 
&e  other  party  has  lost  evidence  which  was  available  to  him,  the  Court  may 
be  justified  in  refusing  to  allow  the  former  to  adduce  evidence. 

WhiU  C.  J.  &  MWer  J. 
Moyan  v.  Vathukutti  31  Mad.,  1. 

Ok^capatiOD  holdhlg— Nontran£i/era6!6,  transfer  of-^Abandonw^nt 
— Permission  possession  of  homestead  land — khes  possession,  suit  for.  An  oc- 
eapaney  rayat  sold  his  holding,  which  was  not  transferable  by  custom,  and 
^ve  np  possession  to  the  purchaser  of  all  the  oulturable  lands  of  the  hold- 
ing and  remained  in  possession  of  the  homestead  land  only  by  permission  of 
the  purchaser. 

Held,  that  was  suflSoient  to  indicate  that  the  rayat  had  abandoned  his 
holding  and  he  was  liable  to  the  consequences  of  such  abandonment.  The 
landlord  is  entitled  to  recover  khas  possession  against  the  ndyat  and  the 
paichaser.  Brett  &  8harfvdd%n  J.  J. 

Sailabalak  v.  Sri  Ram,  7  C.  L  J.  30a 

Partition  Act  (IV  of  1893),  eeo.  2— Decree  for  partitions-Parti'^ 
(ion  of  a  house  in  two  divisions — The  mode  of  division  found  inexpcdi* 
eiU  in  execution  of  the  decree— Power  of  Court  to  order  sale  of  the  house 
omd  to  divide  the  saJ-e  proceeds^  A  decree  for  partition  of  a  house  ordered  its 
diraion  into  two  equal  moieties.  In  execution  of  the  decree  this  mode  was 
foond  inexpedient^  and  the  Court,  therefore,  ordered   the  house   to  be   sold 
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and  the  sale  proceeds  to  be  equally  divided  between  the  parties  nnder  section 
2  of  the  Partition  Aet  (IV  of  1893).    On  appeal— 

Hdd,  that  the  order  was  right,  for  section  2  of  Partition  Act  (IV  of 
1893^  apblies,  not  only  where  the  Court  has  to  pass  a  decree  in  a  suit  for 
partition,  but  also  where,  after  the  Court  has  possed  such  a  decree  durecting 
the  partition  to  be  eflfected  in  a  particular  mode,  it  is  found  that  the  mode  ia 
impracticable  or  inexpedient  and  one  of  the  parties  asks  the  Court  to  modify 
the  decree  by  passing  an  order  under  this  section. 

Kadir  Bacha  Saheb,  v.  AbduL  Bahiman  Saheb,  24  Mad.  639  and  Hi- 
ramani  Dasi  v.  Badha  Chum  Kar  (1899)  5  Cal  W.  N.  128,  followed. 

Chandavarhar  &  Heaion  J.  J. 

Bai  Hirakore  v.  Trihamdas,  32  Bom.  103. 

TBTtaenhvp— Execution  of  one  member  by  others,  if  oausea  diesoiu^ 
tion^Oontract  Act  eec.  253  (7)^Suit  for  account  or  diseolution  by  exdor 
ded  partner— Limitation  Act,  arte,  106,  ISO.  Under  the  Indian  Law  there 
is  DO  dissolution  of  partnership  when  one  partner  expels  the  other. 

A  suit  by  the  expelled  partner  for  account  or  for  dissolution  of  partner- 
ship and  a  share  of  the  profits  is  not  governed  by  Art  106  but  by  Art.  120 
of  of  the  Limitation  Act,  and  is  within  time  if  brought  within  6  years  of 
the  d^te  of  expulsion. 

Under  the  Indian  Law  a  partner  can  be  expelled  only  by  an  order  of 
the  Court  Bampini  A  Sharfuddin  J.  /. 

Dwarha  Dae  v.  ChvmHal,  12  C.  W.  N.  465. 

Pensions  Act,  Act  (23  of  1871)  s.  4c— Act  does  not  apply  to  er^ 
dowmentafor  pious  or  religious  purposes.  Endowments  for  religious  or 
pious  purposes  do  not  fall  within  the  purview  of  section  4  of  the  Pensiona 
Act  and  Civil  Courts  have  jurisdiction  to  entertain  suits  in  respect  of  aueh 
grants  made  by  Qovemment.  Miya  Vali  Vila  v.  Sayad  Bava  Santi  Miya, 
22  Bom.  496  dissented  from.  Benson  <k  Sankaran  Nair  J.  J. 

Venkaieswara  Aiyar  v.  The  Secretary  of  State  for  India  in   Council, 

31  Mad.,  12, 

Ports  Act  (IX  of  1899),  sec.  6—Bule  6  of  the  Karachi  Pores  rules 
Summarily  ordering  a  vessd  to  leave  the  Port—Legality  of  %uch  rule.  Hdd 
(1  j  The  public  have  at  eommon  law  a  right  of  navigation  in  all  tidal  navi- 
gable waters,  and  it  follows  that  the  public  have  right  to  keep  their  vessels 
for  a  reasonable  time  for  the  purposes  of  trade  and  commerce  in  a  Port  like 
that  of  Karachi  unless  such  right  has  been  restricted  by  express  •  provisions 
of  tbe  legislature. 
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Section  6  of  the  rorts  Act  X  of  1899  only  imposes  conditions  on  stea- 
wn  entering  and  leaving  a  Fort,  and  provides  for  regulating  the  berths  and 
anhonges  to  be  oceupied  while  the  steamers  are  -in  «the  Port  But  there 
is  10  pcovifiion  in  the  Act  summarily  curtailing  the  time  during  which  a 
feed  might  stay  iu  the  Port  of  Karachi. 

Bole  6  of  the  rules 'of  the  Karachi  Port  Trust   framed  under    section  6 
d  tiia  Act  and  which  provides  for  the   removal  of  vessles  merely  indicates 
thai  ^veasel  must  either  accept  the  berth  assigned  to  it  or  go,   but  it   does 
aoinasa  that  a  vesdel  which  has  accepted  a  berth  can  be  summarily  ordered 
to  leave  the  port 

An  order  issued  by  the  Port  authorities  requiring  a  master  of  vessel  bar* 
tbed  in  the  Port  to  leave  the  Fort  immediately,  is  ultra  vires  of  the  rul<^, 
nd   if  not,  that  the  rule  is  tUtra  vires  of  the  Act 

A  prosecution  filed  by  the  Port  authorities  (or  disobedience  of  such  an 
order,  must  in  law  be  held  to  be  instituted  without  reasonable  and  probable 
cause. 

Wh«re  a  vessel  is  detained  on  account  of  such  a  prosecution  having 
been  launched  against  the  master,  the  Port  Trustees  can  not  be  held  liable 
for  damages  for  malicious  prosecution  unless  the  plaintiffs  prove  that  the 
prosecution  was  instituted  with  malicious  intention,  and  this  cannot  merely 
be  inferred  from  want  of  reasonable  and  probable  cause        Hayward  J.  G. 

The  Kfiight  SteavMhip  Co.  Ld.  v.  The  Karachi  Part  Trust,  1  Sind,  L.  R. 

202. 

Practice— PtdocJer  having  no  inrii^uction — duty  of  court. — Where  a 
pleader  engaged  in  a  case  informs  the  Court  that  he  has  no  instructions  the 
Oourt  should  ascertain  whether  the  pleader  severs  his  connection  with  the 
case.  S.  SuJbramania  Aiyar  C.  J.  <&  BvssM  J. 

Bamanuja  v.  Ramaswami  3  M.  L.  T.  226. 


Exparte  decree-suit  set  doum  for  hearing  before  the  date  fixed 

in  Simmons.  OivU  Procedwre  Code  See's.  68,  69, 96, 100, 101,  im  &  US— 
Hif^  Court  Rules,  Nos.  Ill  and  113.— Th^  plaintiff  is  not  entitled  to  have 
a  rait  set  down  for  an  exparte  decree  before  the  date  fixed  in  the  summons 
for  the  hearing  of  the  suit,  even  though  the  defendant  has  not  filed  his  writ* 
tflD  statement  within  four  weeks  from  the  date  of  the  service  of  the  summons 
M  required— under  Rule  111  of  the  High  C!ourt  Rules. 

Jenkins  C.  J.  Jk  Batchelor  J. 

Dhirajlal  v.  Hcrmusji  10  Bom.  L.  R.  301. 

■     I  fj  WOmessM  ohsmt   onodjawrned  hearvn^  heoaus^  nci  ^^rved^ 
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8ittt  not  to  he  dvamisaed. — Held,  also,  that  when  a  Court  adjoamn  the  bear- 
ing of  a  smt  for  taking  remaining  witnesses  of  a  party,  summooed  or  to  be 
summoned  through  the  Court,  but  on  that  hearing  they  are  absent  for  want 
of  service,  it  can  neither  dismiss  or  decree  a  oiaim  on  that  grotfnd  alone  or, 
make  uee  of  the  stringent  provisions  of  see.  158  C.  P.  C.  and  even  that  sec- 
tion does  not  authorize  the  Court  to  decide  the  suit  against  the  party»  all  that 
the  Court  can  do  under  that  section  is  to  proceed  to  decide  it  forthwith  L  e. 
to  decidft  the  suit  upon  the  material  on  the  record  at  the  time  when  the 
Court  elects  so  to  proceed  Shah  Din  J. 

Muesammat  Kartar  Devi  3  P.W.R.   121. 

— Hcavtf  to  wiffidraw  append — Dwty  of  Exeoviing  Court— Suit 


fiyr  pa/rtition  by  eo-sharer — Alienation  by  other  coskarers  of  part  of  ihe 
property, — Where  one  of  several  Mahomedan  eo-sharers  brought  a  8\iit  for  a 
general  partition  of  property,  impleading  the  alienees  of  some  of  the  other 
co-sharers,  and  the  Court  held  that  it  was  not  necessary  to  go  into  the  rights 
of  the  alienees  in  the  suit  and  that  they  should  be  left  to  their  remedy  by  a 
separate  suit,  and  thereafter  one  of  the  alienees  brought  the  present  suit  for 
a  diare  in  the  specific  property  sold  to  him,  making  the  co  sharers  parties  to 
the  suit  but  not  impleading  the  other  alienees:  Held  that  the  suit  was  not 
maintainable  in  the  form  in  which  it  was  brought,  but  having  regard  to  the 
special  difficulties  created  by  the  judgment  in  the  first  suit,  the  plaintiff-appe- 
llant should  be  given  permission  to  withdraw  the  suit  vrith  liberty  to  file  a 
fresh  suit.  PrcUt  &  Crouch  J.  C. 

Pir  Mian  NuraZhak  v.  MusBamat  Arbah  Khatu  1  Smd  L.  R.  187. 

Plaint — Presentation  of-^Smt  by  surviving  partners — iVbn- 
joinder  of  one  of  the  partners — Effect  o/— (1)  Where  a  suit  based  on  a  con- 
tract is  instituted  not  in  the  name  of  the  firm,  but  in  the  names  of  individual 
partners  carrying  on  business  in  a  particular  name  and  style,  all  the  persons 
who  were  partners  at  the  time  of  the  contract  and  are  living  at  the  time  of 
the  suit,  must  be  made  plaintiffs.  The  failure  to  join  one  of  them  cannot  be 
remedied  under  section  27,  Civil  Procedure  Code,  which  applies  only  where  a 
suit  is  instituted  in  the  name  of  a  wrong  person  as  plaintiff,  or  where  it  ia 
doubtful  whether  it  has  been  instituted  in  the  name  of  the  right  plaintitl 

(2)  If  the  claim  is  time-barred  as  against  such  omitted  partner  at  the 
time  he  expresses  his  willingness  to  be  joined  as  a  party,  or  comes  forward  to 
repudiate  his  interest  in  the  claim,  the  court  must  dismiss  the  suit. 

(3)  Where  one  of  the  partners  is  dead,  it  is  not  necessary,  in  Sind,  for 
the  surviving  partners  to  join  the  legal  representatlvca  of  the  deceased  part- 
ners as  co-plaintiff. 
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(4)    Though  under  section  26^,  Indian  Contract  Ac^  tho  rights  and  obli- 

gatioQs  of  partners  continue  after  a  disisolution.  in  all  things    necessary    for 

tlM  windin£f  up  of  the  business,  >et  it  is  only  agents  of  a  special  kind  that  are 

re-eogniaed  by  the  Civil  Procedure  Code,  as  having  authority  to  make  an  ap- 

pemmoe  or  application,  or  do  an  act,  on  behalf  of  a  party  to  a  suit  A  plaint 

paiportiiig  to  be  in  the  individual  names  of  the  partners,  but  signed  and  veri- 

lid  by  one  of  them  as  managing  partner,  and  presented  by  a  pleader  holding 

Vdnlatnnma  from  him,  after  the  partnership  had  been  dissolved,  is  not  duly 

filed  or  presented.  Such  a  presentation  is  not  a  mere  irregularity  which  can 

k  cored  by  amendment  Pratt  &  Crouck  J.  0. 

Bdvanal  Drnmh-am  v.  Chelaram  1  Sind  L.  B.  191. 

Pre-emption-*  Catiae  of  aotion — Devdviion  by  inJuritance.  The 
r^t  to  sue  for  pre-emption  upon  a  cause  of  action  which  has  accrued  to 
a  peraon  in  his  life-time  passes  at  his  death  to  his  sueoeesors  on  their  inhe- 
ritmg  bis  land  which  gave  him  the  right  to  preempt.  F.  B. 

F<iquir  AH  v.  HamkriehTM,  9  F,  L.  B.  245. 


— — No  waiver — Mortgagee's    aceeptirig  pvyment    of  mortgage 

wmey  from  vendee.  Held,  that  a  mortgage  by  simply  accepting  payment 
of  mortgage  money  from  the  vendee  of  the  mortgagd  property  does  not 
waive  his  right  of  pre-emption.  Zohnetone  &  Kensington  J,  J. 

Fazaldad  KJian,  Sawan  Singh,  3  P.  W.  B.  129. 

Suit  for — Ostensible  owner,  decree  for  foreclosure,  on  a  mort- 

gage  by — Transfer  of  Property  Act,  s.  41.-^Held  that  where  a  mortgagee 
bredosed  a  share  mortgagod  to  him  by  one  who  was  merely  an  oetensible 
owner,  a  soit  for  pre  emption  brought  by  a  co-sharer  against  such  a  mort* 
gagee  could  not  be  defeated  on  the  ground  that  the  mortgagor  was  npt  the 
real  owner  of  the  share  mortgaged  and  that  the  mortgagee  had  succeeded 
only  by  availing  himself  of  the  provisions  of  s,  41  of  the  Transfer  of  Pro- 
petty  Act.  Chamder  J.  0. 

Siia  Ram  v.  Shea  Prasad  11  O.  C,  26. 

Fromissory  note — Assignment  of,  fradtUent — Suit  by  alleged  a*» 
fignee-^Oath  by  assignee  as  regards  consideration  for  the  note — If  oe- 
fignee  entiUed  to  decree.  A  sued  B  on  a  proniissory  note  executed  by  him 
to  0  and  which  he  (A)  alleged  to  have  been  endorsed  to  A  by  Q  B  denied 
OQDsideration  for  the  note  and  also  contended  that  the  assignment  was  frau- 
dulent With  the  consent  of  parties,  the  plaintiff  took  an  oath  to  the  efieot 
that  the  note  was  supported  by  [consideration.  On  these  facts  the  Lower 
ippellate  Court  gave  decree  for  plaintiff. 
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Hdd,  that  the  oath  was  not  conclosive  a8  to  the  /suit,  bat  only  as  to 
facta  deposed  to  in  the  oath,  and  that  there  should  be  a  distinct  finding  as  to 
whether  the  assignment  was  fraadolent  or  was  made  in  fact.  Ihe  asdgn- 
having  been  foond  to  be  fraudulent  the  suit  must  be  dismissed*  Qasudeva 
V.  Narain  2  Mad  366,  Thoyi  v.  Subrayay  23  Mad.  234  referred  ta 

Be'»8on  &  WaUis  J.  J. 

JaMavna  v.  Bala,  3  M.  L.  T.  163. 

Privy  Counoil-' Appeal  to— Letters  Patents  Cls  10.  39— High  Cawrt 
Disciplinary  jurisdiction — Suspension  of  Vakil — Leave  to  appeal — Privy 
Council.  The  applicant,  a  Vakil  of  the  Bombay  High  Court,  was  suspended 
from  practice  for  a  period  of  six  months  by  the  High  Court  in  Uie  exerdse 
of  its  disciplinary  jurisdiction  upder  clause  10  of  the  Letters  Patent  The  ap- 
plicant  applied  for  leave  to  appeal  to  his  Majesty's  Privy  Council 

Held,  that  no  appeal  lay  by  right  of  grant  against  the  order,  as  it  was 
not  in  the  nature  of  a  final  judgment,  decree  or  order  under  clause  39  of  the 
Letters  Patent  It  was  open  to  the  applicant  to  proceed  by  way  of  petition 
to  Bis  Majesty  the  King  for  leave  to  appeal.        Knight  &  Madeod  J.  J. 

Q.  8.  D.  V.  Oovemrnent  Fleader,  32  Bom.  106. 

Fardanashin  vromeix— Relief  ^fraudr-practice  ^Though  the  Court  is 
always  ready  to  give  relief  to  illiterate  women  who  have  been  imposed  upon 
it  must  observe  the  ordinary  recognised  rules  of  law  and  procedure,  and  will 
refuse  to  grant  relief  to  them  on  the  ground  of  fraud  unless  it  is  specifical- 
ly alleged  and  proved,  and  will  not  allow  to  them  to  vary  their  pleadings  in 
the  Appellate  Court  on  the  ground  that  their  pleader  had  acted  either  dis- 
honestly or  unskilfully  in  putting  forward  their  defence. 

Lucas  c£  Grouch  J.  CL 
Mir  Mian  Ohulam  v.  Mus&amat  Hayat  Khatun  I  Sind  L  B.  160. 

Punjab  Courts  Aot(VIIIof  1884),  sees.  40,  70  (a)— Punjab  Te- 
nawy  Act  (XVI  of  1867 \  sees,  116  {a).  117,  158  ^Ji)  XVIIl—Surifaietion 
of  Oivit  aud  Revenue  CourtsSuU  for  a  dedaraUon  that  an  orchard  on 
a  portion  of  (he  village  common  land  was  planted  by  plaintiff  alone  at  hie 
own  expense— 'Land  suit' — Vleadings-construction  of  partition  proceedings 

Q^^icfly  of  title— '  Mode  Of  making  partition  '—Appeal.    Held,  that     in 

this  country  pleadings  are  not  to  be  strictly  construed  by  their  very  letter, 
and  the  Courts  have  to  consider  what  is  the  real  point  at  issue  between  the 
parties. 

The  plaintiff  prayed  that  a  declaratory  decree  may  be  passed  in  his 
hvour  against  defendants  to  the  effect  that  a  certain   land   occupied    by    a 
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gttidiaa  solely  belongs  to  plaintiff,  because  he  planted  the  garden  thereon 
aad  holds  possession  thereof.  The  object  of  obtaining  this  declaration  vas 
to  induce  the  Revenao  authorities,  when  partitioning  the  land,  to  allot  this 
puticalar  area  to  him  in  accordance  with  the  provisions  of  the  Wajib  nl-arz. 

Hdd,  that  upon  proper  construction  the  suit  was  not  a  **  land  suit|  " 
nd  the  suit  havinp^  been  valued  at  Rs.  400  no  further  appeal  lay. 

The  appeal  was  treated  as  a  revision  and  it  was  held  that  the  suit  was 
CDjnizable  by  Revenue  Courts  only,  for  the  dispute  between  the  parties  was 
cmtially  one  as  to  the  allotment  of  a  particular  land  as  such,  and  there 
«18  no  question  of  title  involved  in  the  suit,  and  the  suit  was  excluded  from 
the  cognizance  of  the  CSvil  Courts  by  sec.  158  (2)  Clause  XVIII  of  the  Pun- 
jab Tenancy  Act.  Raitigan  &  Shxjth  Din  J.  J. 

Dindyal  v.  Ahmed,  9  P.   L.  R.  254. 

Fuojab  Teaancy  Act  (XVI  of  1887),  sec.  69— Landlord  and  Te- 
nancy— Occupancy  rights — Custom—  Succession — Collaterals — SonLess 
adopted  son's  associated  brother.  On  the  death  of  an  adopted  son  the  bro- 
thers of  his  adopted  father  succeed  to  occupancy  rights  originaUy  held  by 
their  common  ancestor  and  inherited  by  the  adopted  son  from  his  adoptive 
father,  and  natural  brothers  and  nephews  of  the  adopted  son  associated  to 
him  in  cultivation    have  no  right  to  succeed.  Johnstone  J. 

Saida  v.  Ismail,  9  P.  L.  R.  No.  83. 

BaUways  Act*  Sec.  14^0— ''May"  means  ''must''— Notice  of  daim  un* 
der  sec.  77  on  whom  to  be  served—service  on  Trajfftc  Manager  insufficient. 
The  word  "may*  in  sec.  140  of  the  Railways  Act  means  "must*  and  a  notice  of 
claim  under  sec.  77  of  the  Act  for  short  delivery  of  goods  must  be  served,  when 
the  railway  is  administered  by  a  railway  company  on  the  agent  in  India  of 
Ae  railway  company.  The  Ea$*  Indian  Railway  Go.  v.  Jethmull  26  Bom. 
6C9.  The  Secretary  of  State  for  India  in  Council  v.  Dipchand  Paddar  24 
CaL  306.  Qreat  Indian  Peninsula  Ry,  v.  Chandra  Bai  28  AIL  552  appro- 
?ed.  Perianan  Chetti  v.  The  South  Indian  Ry.  22  Mad.   137  disapproved. 

Service  of  notice  on  the  Traffic  Manager  was  insufficient. 

Mitra  &  Ca^persz  J.  J. 
Nadir  Chand  v.  Mr.  Wood  12  C.  W.  N.  450. 

'BLe^tt^tioiX.— property  above  Rs,  100  in  value— vendee  not  having 
a  conveyance — mortgage  by. — Whoie  a  person  agrees  to  buy  immovable  pro- 
perty for  a  sum  exceeding  Rs  100  and,  being  unable  to  pay  the  purchase 
money,  executes  and  registers  an  instrument  mortgaging  that  property  to  the 
vendor  as  security  for  payment  of  the  price,  but  takes  no  deed  of  conveyance 
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from  the  vendor,  the  mortgage  must  be  regarded  aa  one  by  a  person  having 
no  title  in  favour  of  the  true  owner  and  as  such  is  not  enforceable  at  law. 

There  can  be   no  estoppel  by  a  false  statement  where  the  truth   as  to 
the  matter  stated  is  known  to  both  parties. 

Sitaram  v.  Mr.  Harku  Bai  4  Nag.  L.  R.  28. 

Religions  Endowment  Act,  (XX  of  1863),  seo  l^—Pomr  u  ap- 
point a  new  trustees-Code  of  Civil  Procedure  sec.  559.— Sec  14  of  the 
Religious  Endowment  Act  only  empowers  a  court  to  direct  the  specific  per- 
formance of  any  act  by  the  trustee,  manager  or  to  award  damages  or  costs 
against  such  trustee,  manager  oi  superintendent  and  to  direct  their  removal; 
it  confers  no  power  on  the  court  to  appoint  a  new  trustee,  manager  or  supe- 
rintendent, for  which  the  proceedings  provided  for  by  sea  639  of  the  Code 
of  Oivil  Procedure  must  be  resorted  to. 

Bannerji  &  Richards  J.  J. 
Soda  Shankar  v.  Hari  Shankar  5  A.  L.  J.  191. 

Bes- Jndioata — Issue  decided  in  Lower  Court,  and  not  dealt  tvUh  in 
appeal.  The  finding  of  a  Lower  Court  on  an  issue  which  is  not  deaU  with 
in  the  Appellate  Court  is  no  more  res  judicata  than  if  the  finding  were  re- 
versed. Pratt  &  Crouch  J.  0. 

Jivanmal  v.    Radhamal,  1  Sind.  L.  B. 


Execution  proceedings — applicability. — Although  the 
use  of  the  term  "Besjudicata"  in  orders  in  execution  proceedings  is  not 
strictly  correct  the  orders  in  execution  proceedings  are  governed  by  prin- 
ciples analogous  to  those  of  Bes  Judicata  and  are  binding  if  not  appealed 
against  in  subsequent  proceedings  in  the  same  suit,  their  binding  force 
depending  not  upon  s.  13  of  the  C.  F.  Code  but  upon  general  principles 
of  law. 

Ibrahim  v.  Imam  Din  14  Bun  L,  B.  35« 

Finding  of  Revenue  Court  that  there  was  no  proper  tendsr 
ofpatta  is  not  res  judicata  in  a  civil  suAt  for  remit  for  the  fasti.  A  land- 
lord tendered  patta  twice  to  his  tenant,  the  second  tender  being  made  two 
months  after  the  first.  In  an  action  by  the  landlord  in  the  Bevenue  Court 
to  enforce  acceptance  of  the  second  patta,  the  Bevenue  ^Court  held  that 
the  second  tender  made  more  than  a  month  aFter  the  first  with  a  view  to 
taking  proceedings  under  section  9  of  the  Madras  Bent  Beeevery  Act,  was 
not  legal  In  a  suit  in  the  Civil  Court  by  the  landlord  under  section  7  of 
the  Bent  Becovery  Act  to  recover  rent  for  the  fasli  on  proving  the  second 
tender:-- £feM,  that  the  decision  of  the  Bevenue  Court  even  if  it  amounted  to 

Digitized  by  LjOOQIC 


toft  I  OivU  The  Lawyer.  BS9 

ideoBion  that  there  was  no  proper  tender  of  patta,  would  not  operate  as 
resjudieata,  as  the  Bevenne  Coort  had  no  jurisdiction  to  decide  the  suit 
Invght  in  the  Civil  Court  Vedachella  Oramany  v.  Boomiappa  Mudaliar 
27  Mad,  65  distbguished.  Wallia  &  Miller  J. 

Kidambi  Venhatachariar  v.  Lakshmi  Dew,  31  Mad.,  62. 

Small  Caoaes  Courts  (Act  IX  of  1887),  sec.  85— Wherit  after  the 
diAoootir  of  a  bill,  the  plaintiff  indorsee  being  called  upon  to  take  it  up, 
took  it  up  and  paid  the  indorsee,  held,  that  his  right  to  sue  being  clear,  the 
Hjgb  Court  oould  not  interfere  in  revision.  Wallis  J, 

Alagappa  v.  Karrup,  3  M.  L.  T.  239. 

Small  Cause  Oourt  (Provincial)  Art  18 — Claim  for  recovery  of  mo- 
«»M«  property  deposited  with  another  for  safe  custody, — Held,  that  a  claim 
for  recovering  moveable  property,  or  its  value  alleged  to  have  been  depo- 
siied  for  safe  custody  is  a  small  cause  suit  and  does  not  fall  within  article 
18  of  2nd  Schedule  to  the  Provincial  Small  Cause  Court  Act  IX  of  1887, 
•ad  therefore  an  appeal  from  the  decree  in  such  a  suit  (  up  to  the  value 
of  Es.  500)  lies  to  the  District  Judge.  Shah  Din  J. 

Mussammat  Kartar  Deii  v.  Mussammat  Surasti  3  P.  W.  R  121. 


^— Art  81. — Suit  for  share  of  mesne  profUs  wrongfully 
rtceived^Jurisdiction, — A  suit  for  the  share  of  mesne  profits  alleged  by 
the  pUdntiff  to  have  been  wrongfully  received  by  the  defendant  falls  under 
irt  31  of  the  Provincial  Small  Cause  Court  Act,  and  is  consequently  not 
cognizable  by  a  Court  of  Small  Causes. 

Munro  J. 
Venkoba  Rao  v.  S.  Mutha  18  M.  L  J  88. 

Succession  Act  Sections  212  and  234c— Amending  Act  VIII  of 
IBOS^Applieation  to  extend  certificate  outside  the  province-^'Revocation  of 
tfce  grant  ^Court  Fees  Act,  Section  19  (c) — The  testator  died  poggesRed  of 
eeitam  property  situated  in  the  Province  of  Sind  and  a  sum  of  money  due 
on  a  Life  Insurance  Policy,  the  total  value  of  which  wiis  under  Rs.  10,000. 
The  applicant  applied  for  probate  having  effect  throughout  the  Province 
of  Siod,  which  was  granted  to  her.  The  Life  Insurance  Company  refused 
to  ^y  the  money  on  the  ground  that  their  head  offi03  was  situated  at 
Bombay  and  the  probate  was  therefore,  ineffectual.  The  applicant  there 
liter  filed  the  present  application  for  extension  of  the  probate  to  the  whole 
of  India. 

ffeW,  that  the  probate  could  not  be  extended,  as  the  prelimiraries  re- 
(pitedVjr  Act  VIII  of  1903  h^d  not  be^n  complied  with.  TheapplitaQt  wi^, 
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however,  entitled  to  have  the  grant  annulled  under  gection  234,  Explana- 
tion 4  of  the  Act,  to  enable  her  to  apply  for  a  fresh  grant  in  the  proper 
form,  which  will  be  exempt  from  further  Court  fee  under  section  19  (D)of  the 
Court  Fees  Act.  Hagward  J.  C. 

Inre  Elizabeth  A,  DeSouza  1  Sind  L.  R.  177. 

Surety  of  QnardlBU-^LiabilUy  Contract  Act  sec.  1SS8 ^Property  not 
specified  in  the  application  for  appointment  of  guardian,  dealings  with-^ 
Guardians  and  Wards  Act  see,  35 — Assignment  of  bond,  %f  must  be  in  wri- 
ting — Mistake  and  misrepresentation,  if  ground  for  avoiding  bond-^Uinor 
'■^Estoppel. — When  the  bond  executed  by  a  surety  on  the  appointment  of 
the  guardian  of  a  minor's  properties  under  Act  VIII  of  1890  did  not  im- 
pose any  limits. 

Seld-^Thht  his  liability  extended  to  the  guardian's  dealings  with  pro- 
perties other  those  specified  in  the  petition  for  the  appointment  of  the 
guardian.  The  liability  oi  the  guardian  extends  to  profits  actually  receiv- 
ed bat  for  his  gross  and  wilful  default.  He  is  not  liable  for  the  profits  of 
property  in  the  wrongful  possession  of  a  stranger. 

Mitra  &  Oaspersz  J,  J. 

Sarat  Chandra  v.  Rajoni  Mo/tan  12  C.  W.  N.  481. 

Transfer — For  Illegal  purpose — Suit  to  recover  possession  by  trans* 
feror — Orhus  of  proof  Where  the  owner  of  property  transfers  it  is  ano- 
ther for  an  illegal  purpose  and  such  purpose  is  not  carried  into  execution, 
neither  the  vendor  nor  his  heirs  can  succeed  in  a  suit  to  eject  the  vendee 
in  possession  without  proving  that  the  purpose  never  got  beyond  the  sta- 
ge  of  the  intention.  In  such  a  case  section  31  of  the  Indian  Trusts  Act 
of  1882,  throws  the  burden  of  proof  upon  the  plaintiS^  and  the  maxim 
"  in  pari  delicto  potor  est  conditio  possidentis — applies. 

Baghu  Atmaram  v.  Purshotam,  4  Nag.  L.  K.  2G. 

Transferee  for  consideration  without  nctice^ Charge  Jar 
maintenance  of  Hindu  widow  declared  by  decree— Constructive  notice 
— Vendor  and  pnrchaser.^In  1884  a  decree  was  passed  in  favoar  of 
Bespondent  No.  1,  who  was  the  widow  of  Respondent  Na  2's  brother,  decs 
laring  a^  charge  on  the  property  in  bands  of  Respondent  No.  2,  for  her  aud. 
ntenanoe.  In  1891,  the  same  property  was  sold  in  execution  of  a  money-de* 
eree  against  Respondent  Na  2,  and  purchased  by  one  Q.  who  resold  the  same 
to  Appellant  in  the  same  year,  and  who  remained  in  possession  kill  1904. 
In  1904,  Respondent  No.  1  applied  for  an  attachment  against  the  property, 
l^flf;iD(p.  that  till  }9Qi  she  h#d  r^eive4  h^r   maiQt6n%aca  f|roni  B«poiK|ei|k 
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Na  %  and  that  it  had  remamed  in  arrears  &r  3  years.  Hie  attachment  faa* 
nog  been  raised,  she  bKonght  the  present  suit  under  See.  388,  G  P.  C,  for 
dedaiatioa 

BM,  that  the  appellant  was  bound  bj  the  charge  created  against  the 
pnperty  by  a  decree  of  the  Court,  and  that  he  must  be  presumed  to  have 
Dotiee  of  tiie  charge.  Kvloda  Paraad  Chatterj  vs.  Jogeakar  Ko&r,  194 
fdlawed.  Lucas  &  Eayward  J.  (7. 

T^umal  V.  Mussamat  Jdsotan,  1  Sind.  L.  B  134. 

Transfer  of  Froperty  Act,  S.  S9—IAmiMi(m  Ad,  Art,  ITQ-Applica- 
tion  wfhder  s.  89  of  the  Transfer  of  property  Act  is  an  application  for  execution 
wd  8.  S35  of  the  Code  of  dvit  procedure  applies  to  it^-Unveriffcd  apjdir 
cation  aubetantially  in  jccordance  with  law  suffioient  to  save  limitation. 
An  application  for  an  order  absolute  under  section  89  of  the  Transfer  of 
Property  Act,  is  an  a^qplication  for  execution  of  the  decree  and  is  subject  to 
the  provisions  of  section  535  of  the  Code  of  Civil  Procedure  and  falls  within 
Article  178  or  179  of  schedule  II  of  the  Limitation  Act.  Such  an  application, 
when  defective,  cannot  be  treated  as  a  mere  step  in  aid  of  execution,  neither 
can  it^  when  no  notice  is  prayed  for  or  issued,  be  treated  as  an  application 
for  issue  of  notice  under  section  248,  which,  as  a  step  in  aid  of  execution, 
will  save  the  bar  of  Limitation.  When  such  an  application  unverified  but 
filed  ¥rith  the  decree  does  not  fully  comply  with  the  requirements  of  section 
235  of  the  Code  of  Civil  Procedure,  and  is  defective  only  in  minor  particu* 
Ian  which  can  be  e^^sily  gathered  fr  Jm  the  decree  filed  therewith,  it  may 
be  treated  as  substantially  an  application  for  execution  in  accordance  with 
kw,  snfflciHit  to  save  limitation  under  article  179  of  the  Limitation  A^t. 

WaUis  &  Miller  J.  J. 

Bamayyan  v.  Kadir  Baeha  ScAib,  31  Mad.,  68. 


a.    90 — Transferee   decree  holder   cannot  bring  to  sale 

property  which  the   decree-hclder   could    not  hriTtg  to   sale    under  sec* 

iion  99  of  the  Transfer  of  Property    Act.    A  transferee    decree   holder 

is  only  entitled,     under  section    ^2    of   the    Code  of  Civil  Procedure, 

to  execute  the  decree  in  the  same  manner  and  subject  to  the  same  con- 

ditiong  as  if  the  application  were  made  by  the  original  decree-holder,  and 

tmder  section  233,  he  holds  the  decree  subject  to  any  equities  which  the 

judgment-debtor  might  have  enforced  against    the    original  decree  holder. 

A  transferee  decree-holder  cannot  in  execution  bring  to  sale  property, 

which  the  original  decree-holder  is  prohibited  from  bringing  to    sale    by 

Section  99  of  the  Transfer  of    Property    Act.    Chhagan  Ouman,  v.  La- 

lAmati  Daydu,  9  Bom.  L.  Rep.,  728  followed.     Chnndra    Nath    Ley  v. 

Jttfroda  Shoondury  Ohgse^  23  Cfilc,  813  approved.  -  Banh  Bc^  v.  Mc^nni  ^ 
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Lai,  27  All,,  450  dissented  from.  BeTison  &  WaUis  J  J. 

Jivarathnam  "ilwdalivr,  v.  Srinivasa  Mudaliar^  31  Mad.,  33. 

Sees.  99,  67,  109— Uortgage— Attachment  by   mortgagee^ 

ApplieatianSuit.  Section  99  of  the  Transfer  of  Property  Act  contemp- 
lates attachment  by  judgment-creditor  (even  it  he  be  a  mortgagee)  and 
he  is  entitled  to  do  so  by  an  application  for  execution  of  the  decree. 

Jenkins  C.  J.  &  Batchelore  J. 

Nathubhai  v.  Bai  Ujam  10  Bom.  L.  R  274. 

' ^S.  116—"  Consent  "  Holding    over^Po^ition    of  tenant 

holding  over  and  his  representatives  at  sufferance-trespassers—'Limitation 
Act,  Art.  139,  lUf  C.  P.  C.  Ses,  ^8/,  g<S5-Sec.  116  of  the  Transfer  of 
Property  Act  which  enables  the  lessor  or  his  representatives  by  his  as«ent 
to  convert  a  tenant  by  sufferance  into  a  yearly  or  a  monthly  tenant,  does 
not  enable  him  to  convert  the  representative  of  a  tenant  by  sufferance 
into  such  a  tenant  by  a  mere  assent  on  his  part,  without  the  consent  of 
such  representative. 

If  a  tenant  by  sufference  dies  and  his  representative  holds  on,  he  holds 
as  a  trespasser.  Krishnaji  v.  Antaj%  18  Bom.   25G    distinguished. 

The  representatives  of  a  tenant    by  sufferance   who  enter    after    his 

death  are  not  tenants  within  the  meaning  of  art  139    of  .the    Limitation 

Act-  and  a  suit  against  them  is  governed  by  art.  144. 

ACL,  ana  »  6  t>  ^^.^  ^  J  ^  ^^^.^  J 

Vedapalle  v.  Drovanraju  18  M.  L.  J.  26, 

Ij^m^Will  of  Illiterate  pereon^Proof  of  knowledge  of  contents  of 
iwtt  purporting  to  bear  the  mark  of  illiterate  testator.  Itose  who  pro- 
pound  the  will  of  a  person  who  can  neither  read  nor  write  must  prove 
affirmatively  that  the  testator  knew  and  approved  of  the  contents  of  the 
will  In  the  case  of  an  illiterate  person  something  more  is  required  than 
proof  that  the  executant  made  his  mark  on  the  document.  Knowledge  of 
the  document  cannot  be  referred  from  the  fact  that  he  marked  the  document. 

Chamier  J.  C. 

Ram  Prahad  v.  Jokhu,  11  O.  0.  ^0. 

.«^«— — .Copy— Lrf^^r«  of  administration—Evidence  Act,  a  63.  The 
original  of  a  will  had  been  deposited  as  registered  in  Scotland.  The  appU- 
cant  applied  for  administration  of  copy  of  will  proved  abroad  annexed.  The 
document  produced  was  a  copy  certified  under  the  hand  and  the  seal  of  a 
Natury  public  to  be  a  true  copy  of  the  original  granted  by  the  Assistant 
of  the  Register  Deeds.  It  did  not  purport  to  be  a  copy  made  from  the  will 
itself  nor  did  it  bear  any  certi^Cito  that  it  had  b^en  compared  with  the 
original  Beld  that  it  would  not  be  admissible  under  e.  63  of  the  Evidence 
Act.  ^^^^  ^• 

Re  Adam  Whyt^,  14  Btir.  I-  B.  33.  n         ] 
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DIGEST  OF  RECENT  INDIAN  CASES  (CIVIL) 

Adverse  Posaeasion— Acguwi^ton  of  tide — Natwre  of  possession — A 
ju/estum  of  fact— Jurisdiction  on  appeal.  Where  the  plaintiiT  claimed  title 
on  adverse  possesdon  for  more  than  twelve  years. 

Held,  that  the  quefition  whether  the  possession  was  of  such  kind  as  to 
aoable  the  plaintiflF  to  acquire  a  title  is  a  question  of  fact  and  the  District 
Judge  was  entitled  to  decide  in  appeal,  on  the  character  of  the  possession. 

White  G.  J.  &  MiUer  J. 

Srinivasa  v.  Bamasawmy,  3  M.  L.  T.  299. 

Agra  Tenancy  Act,  S  82—Exproprietary  holding^Suit  for  pes- 
Msion  of  an  exproprietary  holding.  The  plaintiffs  sued  to  recover  posses- 
skm  of  one  half  of  an  exproprietary  holding,  and  added  a  prayer  for  ^any 
other  relief  which  might  in  the  opinion  of  the  Court  be  deemed  just  and 
proper.'  Hdd  that  the  suit  for  possession  of  half  of  the  exproprietary 
bddiog  would  not  lie,  being  opposed  to  Section  32  of  the  Agra  Tenancy  Act, 
1901,  but  that,  on  the  finding  that  the  plaintiflb'  share  in  the  holding  was 
one  half,  the  plaintiffs  were  entitled  to  a  decree  declaring  their  right  to  a 
balf  shara  Bannmji  &  AUcmvn  J.  /. 

AAiq  Husain  v.  Asqhari  Begam,  30  All.  90. 

Ss.  177,  199,  200^Que8tion  of  proprietary  title— Appeal-- 
Civil  and  Revenue  CouJUs-^Jurisdiction.  When  a  Revenue  Court,  under 
the  powers  conferred  on  it  by  section  199  of  the  Agra  Tenancy  Act,  1901, 
decides  a  question  of  proprietary  title  it  becomes  for  the  moment  a  Civil 
Court ;  an  appeal  lies  at  the  instance  of  either  party  to  the  District  Judge, 
and  if  such  an  appeal  is  wroog  ♦/  preferred  to  and  decided  by  a  Commission* 
er,  6uch  decision  will  have  no  effect  in  preventing  the  Revenue  Court's 
decree  from  becoming  fioal.  Knox  C.  J.  &  Richards  Jt 

Qendav.  SvJANathBai  ZO  Ail  %6, 
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S.  199  (a)—ldmitalion — Defendant  referred  to  Oivil  CpuT*— 


Xtn|#ai%n  Act,  arti^p  /<0.  Vf^n  wgAer  seotm  199  of  (he  Aw»  Teqfii- 
oy  A(^  Ijdpl,  ap  or4^  is  p«B8e4  by  i^  Revenue  Qpurfc  dijreotu|g  the  De{«d« 
ante  to  file  a  fluit  in  a  Civil  Court  within  the  time  limited  by  that  seetion, 
the  ordinary  period  of  limitation  is  thereupon  suspended  and  the  special 
period  provided  by  the  Tenan^  Act  is  substituted. 

The  defendant  filed  a  suit  in  the  Civil  Court  within  three  months.  It 
was  decided  against  them.  They  appealed  and  in  appeal  withdrew  their 
suit  with  liberty  to  bring  a  fresh  suit. 

^4i,  th^ti  (1^  freih  9^ijt,  ^Ifd  lifter  the  ^^fpfry  of  (h^  pppod  Uwtad 
by  the  order  of  the  Revenue  Court,  was  bar  ed,  and  the  defendants  could 
not  fiiU  took  ufton  the  provisions  of  the  Indian  Limitation  Act,  1877. 

Billon  J. 

Banwari  Led  v.  Musammat  Oopi,  30  All.  44. 

•9T— rrr-g.  2J[)l^Evidence  4ct,  ^^oHon  i'-Presumfitipn—JUcffrd  qf 
plaintiff's  nqwfi  €^  a  Qo-shi^rer.  ^e^d  tU^t  tbia  I  prewmplttan  eiyoinrf  bf 
S.  20)^  .^.%ps9p  m)  of  the  Agra  Tenancy  Act,  1901,  is  i  ot  conclusive,  bat 
may  be  rebutted  by  evidence  offered  to  t\^^  contrary. 

Stanley  C  J.  &  Burkiit  J. 

Bhmka  v.  Umrao  Singh,  SO  AIL  58. 

gynqi  gymer  iphen  cieaw— 4p  ekphwt  after  havii;ig  beep  lor  i^  ^qi^g  tm^ 
ijp  9  i^t%t6  of  dom^8t«i{^fiop  st;raye(i  from  il)s  own^r  laiRt  W4S  reeaptotd 
1^  auDptb^r  p^rspn  f^c|  rBen]:a$4  its  dom^io  hi^hits  09  b^ing  veo«ptoi?Qd, 
Held — That  this  was  opnclusive  proof  that  the  animal  was  not  wild  and  UM^t 
th^  qijrner's  propfirtj  m  it  ueyftr  ce^ad* 

Wi^^ei;  1^  any  ^i^  M  elephant  which  escaped  from  a  lif«  of  doMM- 
tioation  was  wild  or  not  mist  ^  <^dieKol  qpoo  4^e  drcuquitoACPB  of  the  caae; 
one  test  is  the  animus  revertendi»  and  another,  wb^h^  on  recapture  the  ani* 
mal  bad  or  had  not  to  be  treated  as  a  wild  animal. 

Stephen  aiod  Bdmvsood  J.  J. 
iMff^AV  M^hamla  V.  BaUiram  Gogain  12  a  W.  N.  647. 

App6al— Par^iw — Estoppel— decree  in  favour  of  a  non  appealing  pUa- 
in<{/— ^e  plaintiff  having  obtained  a  d^ce  against  one  of  two  defradants 
acquiesced  in  that  decree,  but  the  defendant  judgment- debtor  appealed,  mak- 
ing the  other  defendant  also  a  party  to  his  appeal  with  the  result  that  the 
plaintiff's  suili  was  dismissed,    fl^M  t^At^  ft  was  not  open  to  tiie  plaintiff  in 
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seeond  appeal  to  oontecd  that  the  Court  below  should  have  made  a  decree 
agamfli  that  defendant  with  i*egard  to  whom  he  had  acquiesced  in  tlie  dis- 
missal of  his  euit  Fanand  Ali  Khan  v.  Bismillah  Begam,  27  Alt.  ^3 
fellow^d.  BanniTJi  Jt  Aikman  J.  /. 

Lohre  v.  Deo  Hans,  R.  30  All.  48. 

Order  of  remand^ifter  it  is  carried  on-- maintainability  of. 

Wheti  «u  t*def  of  reiMatd  hns  betti  c^itrhi  iftty  effect  hafotl^  rim  fifitig  of  an 
ip^al  ijgainst  that  oilier,  the  appeal  is  tiot  toAintaiiltfble. 

Aikman  dk  iCarintit  Husttin  J.  /. 

Oulzdri  MvZ  v.  Kahir-un  nisa  5  All  L  J.  270. 

'Succession  certificate  Act,  sec.  15 — Agent  to  the  Oovemor  of 
VisagupcOam.—An  appeal  lies  undef  ^c.l9  of  the  Succession  Certificate  Act 
kom  tbe^  oOtt  ol  tbe^  agmt  to  t&e  Gotisrtabf  of  Vizagi^ataTi^  Chdk^pani 
«.  FaMlotenma  IS  Mid.  327  DisseiMd  tram 

WsMisk  MwnraJ.J. 
tabuMt&fOttj^iii  v.  Bahubixiendraiii  3  M.  L.  T.  264. 

Litters  Patent  of  thi  Siigk  Q&MBet:  M^fMi^   i^^fi^iing  to 

itaj  eoBeciUian  of  a  decree— Impossibility  of  restoring  status  quo-^Wkether 
9ffsal  lies. — Held  that  the  impossibiHty  of  restoring  the  parties  (o  status 
qoo,  may  or  may  not  be  good  ground  for  granting  a  stay,  but  it  does  not  ren- 
der the  order  refusing  the  stay,  a  judgment,  and  no  appeal  liea  from  such 
order.  Srimanta  Raja  Yarlagadda  Durga  Prasad  v.  Srimanta  Baja  Far- 
lagadda  MuUikarjuna  ^4  Mad.  358  followed  l^Mte  0.  J.  fitter  3. 

Kodiba  v.  Syed  8  M-  L.  T.  807. 

Plainiiff^s  claim  against  one  defendant  dieriiisaed—Ptairdiff 
not  appealir^ — Appeal  by  other  defendant — tbtwr  df  Court  (o  pass  dSecree 
against  successful  defendant  Where  the  1st  (!^ourt  hto  decreed^  pl4intidf^s 
cliim  only  agaiAst  one  or  iliore  of  sev^tal  defendants,  and  Appiltatc 
Court,  simply  on  appeal  by  the  unsuccessrul  defeadant  oi^  defendantii,  and 
#iffiout  a  cross  appeal  on  behalf  of  plaintiff'  has  no  juriEdictioh  to  disturb  t^t 
portion  of  tho  1st  Gourt^s  decree  which  in  in  favour  6f  the  successful  defen- 
dant  or  defendants,     [followed  P.  R.  (Civil)  J^o.  4G  of  I8di. 

ffdd  also  that  a  Court  has  no  jurisdiction  to  award  costs  of  one  success* 
ful  defendant  against  another  unsuccessfal  in  plaintiff's  claim. 

JiMSoMr  Sing  v.  Amin  ChaUd,  3  F.  W.  R.  216. 

n.i^iii  Obndftiongg  decfee  for  fotedtswre— Refusal  to  mok^  ehenn 

eibMiite.  Wh^ntbjr  a  conditioritU  ecree  for  foi^clostiw  the  nwrtgHgeittwsy 
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18  made  payable  by  inntalments  and  the  Court  at  any  time  refases   to  make 
the  decree  absolute,  holding  that  all  inetalments  due  to  date    have  been  paid 
or  deposited  for  payment  to  the  mortgagee,  the  order  of   refusal  is  a  decree 
and  as  snch  is  appealable  under  S  540  of  C.  R  Code. 
Pundurcmg  v.  Rambhaifidra,  4  Nag  L.  U.  65. 

Arbitration— iltwrrf.  ftet  aside  by  Munsiff— Decision  on  the  wwritB— 
Appeal — Award  restored  by  the  District  JvAge^Jwrisdiction.  Bdd,  that 
on  appeal  the  District  Judge  can  go  behind  the  decision  of  the  Munsifif  and 
dedde  as  to  the  propriety  or  otherwise  of  his  decision,  setting  aside  an 
award.  Boddam  &  Sanko/ran  Nair  J.  J. 

K.  Achuthaya  v.  N.  S.  Thimmayya,  3  M.  L.  T.  315. 

Arbitration  Act.  (10  of  1899)  S.  19— Application  to  stay  proceed- 
ings pending  arbitration^S%ciion  19  of  the  Arbitration  Act  onty  applies 
where  there  been  a  submission  to  arbitration  before  the  commencement  of 
legal  proceedings.  Madean  C.  J.,  Stephen  &  Woodroffe,  /.  /. 

Ramjidas  Poddar  v.  Houm,  36  Calc.  199. 

Assignment— £y  one  co-owner— Other  eo  owner  not  cbjecting—Assign^ 
ment  of  whole  debt  due  to  the  s!iop— Validity  of.  Where  a  co-owner  asdgn* 
ed  the  whole  debt  due  to  the  shop  and  the  other  co-owner  who  was  made 
a  party  to  the  suit  did  not  question  the  assignment 

Held  that  the  assignment  was  good  for  the  whole  amount      WaUis  J. 

Malai  v.  Rayar,  8  M.  L.  T.  294. 

Benamidar— iSfui</or  sale  on  a  mortgage— Decree  giving  benamidar 
a  right  to  redeem^Right  to  redeem  not  availed  of-^Subsequent  suit  for 
redemption  by  alleged  beneJUial  owner  barred  A  decree  for  sale  on  a 
mortgage  was  passed  giving  a  right  of  redemption  to  a  puisne  mortgagee. 
The  puisne  mortgagee  did  not  redeem  and  the  decree  became  absolute. 
Hdd^  that  no  subsequent  suit  for  redemption  would  lie  by  a  person  alleging: 
that  the  was  the  real  puisne  mortgagee  and  that  the  person  whose  name 
appeared  in  the  decree  as  puisne  mortgagee  was  merely  a  benamidar. 

AVaman  J. 

Jianiz  Fatima  v.  WaUMUxh,  30  All.  30. 

Bonami  transaotions— iiJi^nation  to  defraud  credUars-^Fraud  not 
carried  into  effect— swU  against  benamidar  for  sale  of  property  conveyed 
nominally- — Where  A,  with  a  view  to  defraud  his  creditors  transfers  his 
pioperty  benami,  in  favour  of  B,  but  the  fraud  has  not  been  parried  in- 
to  sftscrt 
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Hdd  that  a  suit  by  C.  against  B.,  for  specific  performance  of  a  contiact 
to  sell  sach  properi:y  can  be  successfully  resisted  by  A  on  the  ground  that 
the  transfer  of  the  property  in  the  name  of  B  was  a  mere  benami  transaction. 

Wallia  <&  Sankaran  Nair  J.  J. 

Munisami  v.  Svhbarayar  3  M.  L.  T.  244. 

Bengal  Land  Begistration  Act  (VII  of  1876,  B.  O.)— Action  of 
revenue  authorities  under  it — Competency  of  Civil  Court  to  direct  such  dc 
<iwi — Wheie  the  suit  was  rently  to  obtain  an  order  from  a  Civil  Court  which 
eooki  bring  about  a  reconsideration  uf  the  order  passed  by  the  revenue  au- 
thorities under  the  Land  Registration  Act  (Vll  of  1876  6.  C.)  in  regard  to 
the  registration  of  the  name  of  the  plaintiff  as  a  co-transferee,  with  that  of 
anottier,  the  High  Couit  dismissed  the  suit  holding  that  the  Civil  Court  was 
not  eompetent  to  direct  the  action  of  the  revenue  authorities  under  that  act 
(VII  of  1856  R  C.)  Their  Lordships  of  the  Judicial  Committee  of  the  Privy 
Cocmcil  dismissed  the  plaintiff's  appeal  and  concurred  in  the  reasons  stated 
in  the  judgment  of  the  High  Court.  P.  Q 

ChhoMrupat  v.  Maharaj  Bahadur  Singh  10  Bom.  L  R.  262-18  M. 

L.  J.  125. 
Ss*  52.  66,  62. — Reference  to  Civil  Court,  condiUona  of^ 
"Poeeeseum,"  meaning  of  in  8.  65^Mahomedan  Widom-^Bower,  claim  for 
—Jurisdiction — Eevision  by  High  Coturt,  power  of  When  a  person  alleges 
that  he  has  by  suceession  acquired  an  interest  in  an  estate  and  is  in  posses- 
aba  of  such  interest,  and  on  this  basis,  seeks  registration  of  his  name,  if  his 
daim  is  disputed  by  any  other  person  who  s^ts  up  a  conflicting  claim  in 
respect  of  the  same  interest,  the  Collector  must  enter  into  the  question  of 
possesion.  If  he  finds  that  possession  is  with  the  applicant  and  that  the 
title  set  up  is  also  proved,  he  may  enter  his  name  in  the  register.  If,  how- 
ever, il  is  not  proved  to  his  satisfaction  that  any  person  is  in  possession  of  the 
disputed  interest,  he  may  either  determine  summarily  the  right  to  poesession 
ind  deliver  possession  accordingly  nr  he  may  mako  a  reference  to  the  Civil 
Court  which  may  deterioine  summarily  the  right  to  possession  and  deliver 
possession  accordingly.  When  a  Mahomedan  widow  has  obtained  possession 
of  the  undistributed  property  of  her  deceased  husband  lawfully  and  without 
force  or  firaud,  she  \a  prima  facie  entitled,  as  against  the  other  heirs  of  her 
husband  to  retain  possession  until  her  dower-debt,  or  any  portion  of  it  which 
is  due  and  unpaid,  is  paid  The  jurisdiction  which  the  Civil  Court  acquires 
tipoa  a  reference  to  it  under  S.  55  of  the  Land  Registration  Act  is  that  of  a 
(Stil  and  not  of  a  Revenue  Court,  and  its  decision  is  subject  to  revision  by 
fteffigh  Court  Brett  &  Mookerji  J.  J, 

UmoOul  Mehdi  v.  Kmlswn,  86  Cal.  120. 
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Bengal  Tenancy  Act  ( VIII  of  1886  )    Ss.  54  ( 8  ),  6l>    67.— 

I'aiered—Arrear  of  rent — Tender — Effect  of  valid  Under  kept  good  but 
improperly  refused — Deposit  in  Court,  omisaion  to  make — Landlord  aitd 
tenant  Where  in  a  suit  for  real  it  was  proved  that  the  defendAHts  tend- 
ered the  rent  to  the  plaintiff;  that  on  his  refusal  to  accept  it  they  sent  him 
by  money  order,  instalment  by  instalment,  all  the  rents  as  they  fell  due, 
but  the  plaintiff  systematically  declined  to  accept  the  money;  thilli  wben  the 
suit  was  about  to  be  instituted,  their  pleader  again  tendered  the  renAi,  ftmt 
to  the  plaintff's  pleader  and    then  to    his  naih,  and  on    their  decHmog  to 

accept  the  money  it  was  deposited  in  Court  before  the  suit  wtSM  institiitiMik-** 
held,  by  the  Full  Bench  (  Bampini,  A.  C.  J.  and  Mitra  J ,  dissenting  \   thai 

there  was  a  valid  tender  which  was  kept  good  and  thafcit  was  itot  iieoes8ai7 
for  the  defendants  to  follow  up  the  tender*  by  a  deposit  of  the   rent   under 
section  61  of  the  Bengal  Tenancy  Act  in  order  to  stop  interest  from  running 
under  section  67  of  the  Act;  that  rent,  which  had   been  tendered  with  tka 
intention  of  payuig  it  to  the  person  to  whom  it  was  due  at  the  tiaie   when 
it  was  ^e,  but  which  was  without  good  cause  Hot  received    by  tbe-*  peraoa 
to  Whom  it  was  due  and  to  whom  it  was  tendwfed,  oiould  not  be  fegarded 
as  an  arreftr  of  rent  within  the  meaning  of  section  64(3)  and  section  67  of 
the  Act;  that  section  61  was  an  enabling  and  not  a  mu&datory  section    and 
that  it  did  not  deprive  the  tenant  of  the  right  which,  as  a  debtor'   he   h«d 
under  the  general  law  by  which  a  valid  tender  which  is  kept  good  steps  the 
the  running  of  interest  from  the    date  when  the    tendw  is    made*     JagcU 
Tarim  Dcsei  v.  Naba  Qopal  ChaH,  34  Gala  806  approved.  (1907> 

F.  B. 
Kripa  Sindhv  UvJcerjee  v.  Armada  Swndar,  36  Colo.  64 

— S.  65,  159,  188— Co-sharers'-'Right  of  one  co-sharer  to  sub 

for  the  whole  rent  making  defendants  his  co-sharers  who  refuse  to  join 
in  ihe  suit  as  plaintiffS'-'Right  to  bring  whole  tenure  to  sale^Agf^msftt  to 
pay  rent  to  co-sharers  separately,  effect  of.  By  the  express  terms  ot  Cfae 
Bengal  Tenancy  Act  (VIII  of  1885)  in  ttie  event  of  rent  being  xitpM,  the 
owners  of  the  zonindari  interest  are  entitled  by  suit  under  that  Act  to  bring 
a  patni  to  sale  with  the  consequences  prescribed  by  the  Act.  And  it  is  a 
general  rule— a  rule  not  derived  from  the  Bengal  Tenancy  Act  bat  firotn  the 
general  princi{des  of  legal  procedure — that  a  sharer  whose  co-shardrs  refuse 
to  join  him  as  plaintiffs  can  bring  them  into  the  suit  as  defenidantflf  sue  fi^t 
the  whole  rent  of  the  tenure.  Section  188  of  the  Act  does  not  preclude 
eodi  a  sui^  tiie  filing  of  a  suit  not  being  a  thing  which  the  landlord  is,utufet 
the  Act  '"required  or  authorized  to  do,"  but  an  application  to  the  court  sgttfaiBt 
an  alleged  grievance,  which  the  plaintiff  is  entitled  to  submit,  not  by  fteMM 
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of  807  providon  in  the  Tenancy  Act,  bat  under  the  general  law.  Alttiongh 
ao  agreement^  expressly  proved  or  implied  by  bhe  conduct  of  the  parties,  for 
(he  paynient  of  rent  to  oo*8harer  landlords  separately,  may  establish  the  right 
to  806  separately  for  the  shares  of  rent  receivable  by  the  separate  sharefaol* 
ders,  yet  such  an  agreement  merely  affects  the  right  to  sue  separatdy  for 
nof  and  in  no  other  respect  modifies  the  terms  of  the  holding.  The  right, 
tiMrefore,  to  bring  the  "tenure  to  sale  for  arrears  of  rent  remains  intsct,  and 
ibo  the  right  of  one  00- sharer  to  sue  making  hw  aoH^harers  defendants  when '  ^ 
tk^  refuse  to  join  as  plaintifb.  P.  C. 

Praamada  Natk  Boy  v.  Ramani  Kanta  Roy  35,  Calc  331. 


■ 8.  69. — Application  of.    Section  69  of  the  Bengal  Tenancy 

hiA  is  applicable  upon  the  assumption  that  the  rent  is  taken  by  appraise- 
ment or  division;  the  only  matter  in  controversy  between  the  parties  is  as  to 
iha  quantity,  value  or  division  of  the  produce ;  the  section  ceases  to  be  appli- 
abie  when  there  is  a  bona  fide  dispute  as  to  the  character  of  the  holding 
Mi..    Nakheda  v.  Ripa,  (1898;  4  C.  W.  N.  239,  followed. 

Mookerjee  &  Casperz  J.  J. 

Mir  Tapwrah  v.  Qojyi  Narayan,  V  CL  L.  J.  251* 


-  "  ■■  Sa.  108, 10©,  rab-seo.  (3)^Record  of  Righis—aettlemmt 
OjUir,  pow&r  of-^RmfUUm  of  erUriea^Objeotion  by  tenantaSecond 
•ppml-^etaement  of  rent. — Section  108  of  the  Bengal  Tenancy 
A«t  dosa  BOi  warrant  the  Settlement  Officer  in  revising  his  entires 
•I  to  mal  bnds  in  the  lecovd-of-rights.  The  Act  gives  to  tenants 
Mipk  epportuniiy  for  the  correction  of  mistakes  in  the  record-of-rigfats;  but 
thft  tsasrtfl  to  avail  themselves  of  th«  opportunity  must  make  an  objection 
l»|he  d«a£t-t3feord,  or  institute  a  suit  under  a  106  of  the  Act  after  ttie  final 
latiioation  ol  the  reeocd  No  seeond  appeal  lies  fnom  the  decision  of  a  Settle* 
BMot  Officer  settling  rent  under  a  109  of  the  Bengal  Tenancy  Act. 

Madean  G.  J.  &  OeicU  J. 

ShanM^L  Chandra  Eaxra  v.  Puma  Charhdra  Pal  35  Calc.  176. 


S,  167— JTo^icg,  proof  of  service  of— Notice,  validity  of— Or- 
(far  fheet  of  the  proceedings,  entries  in,  evidential  value  of.  In  a  suit  for 
twwty  of  possession  the  plaintiff  can  succeed  only  on  the  title  as  it  stood  on 
i^data  of  the  instifotion  of  the  suit. 

ITntil  the  notice  has  been  properly  served  under    S.  167   of  the  Bengal 
Ansaey  Act  upon  the  incumbrancer  the  incumbrance  subsista 

I(  is  oUigatory  on  the  purchaser  to  show  that  the  notice   under  S.  167 
)^  baaq  served  ii)  thQ  manper  prescribed.    The  entries    in  the   order*9he9t 
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are  not  prima  facie  evidence  against  the  incumbrancer  that  the  notice  wa8 
fierved.  The  purchaser  who  relies  upon  the  service  of  notice  must  prove  it 
either  by  the  production  of  the  person  who  served  the  notice  or  by  any  other 
means  recognized  by  law ;  and  if  a  question  arises  as  to  the  validity  of  the 
notice,  it  must  be  shown  that  it  was  a  valid  notice  and  was  signed  by  a  com- 
petent officer  as  required  by  cl.  (1)  of  S.  167  of  the  Bengal  Tenancy  Act, 

Mookerjee  &  Casperz  J.  J' 

Badhay  Ko&r  v.  Ajidhya,  7  C.  L.  J.  263. 

Boundaries— Demarcation  of  village  boundariee  Accepted  by   settle- 
ment  authorities  and  agreed  to  by  defendants,  suit  by  Government  to  impugn 
correctness  of— Secretary  of  State  for  India  in  Council,  svi^U  for  posfession 
of  land  by. — In  December  186G  it  was  decided,  as  between  Qovernment  on 
the  one  hand  and  the  defendants  cr  their  predecessors  on  the  other,  that  the 
whole  of  the  town  of  Tanda  should  be  regarded  as  Nazul  property  with  the 
exception  of  the  hamlet  of  Nawagunj.    This  decision  was  upheld  in  appeal 
in  1871.  In  March  1871,  the  Deputy  Commissioner  passed  an  order  directing 
that  the  boundary  should  be  demarcated.  An  amin  was  appointed  to  demar 
cate  and  he  submitted  a  report,  to  gether  with  a  map  in  which  the  boundary 
was  shown.    This  demarcation  was  accepted  by    the  settlement    authorities 
and  the  Settlement  papers  were  drawn  up  accordingly.  The  demarcation    of 
the  boundary  was  accepted  as  correct  by  the  defendants  of  their  predeceesors 
in  title  under  a  razinama  dated  the  29th  May,   1872.   Tbe  defendants    or 
their  predecessors  had  been  in  possession  of  the  land,  which  was  demarcated 
as  their  property,  ever  since  1872,  and  this  area  of  land  was  included  in  the 
had-bast  village  M  which  was  settled  with  the  defendants  and  their  co-sharera 
In  1964,  the  Government  brought  a  suit  for  possession  of  certain  lands,  alleg- 
ed to  have  been  wrongly  included  in  the  hamlet  of  ''Nawagunji"  and  impug- 
ned the  correctness  of  the  proceedings  and  demarcation  which  had  taken  place 
in  1872. 

Hdd  that,  having  regard  to  the  drcnmstances  of  the  case  and  the  conduct 
of  the  parties  through  a  long  period  of  more  than  SO  years,  the  plaintiff  was 
bound  to  abide  by  the  demarcation  proceedings  of  1872  and  could  not  be  allow- 
ed  to  impugn  their  correctness  Qrifjin  &  Evans  J.  C. 

Lachman  Parshad  v.  Secretary  of  State  1 1,  O.  C.  30. 

C.  P.  Tenancy  Act,  S.  ^1— Power  of  avoiding  a  transfer  ujhen 
exerciseaUe.The  power  of  avoiding  a  transfer  made  by  an  absolute  occu- 
pancy tenant  which  is  given  by  sub- section  (7),  Section  41  of  the  Central 
Provinces  Tenancy  Act,  1898,  must  be  exercised  either  by  all  the  landlords 
acting  together  or  by  an  agent   authorised   to  ^t   op    their  beha^  whose 
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iotborify  liM  not  been  revoked  with  respect   to  the  pattic&Iar    tnoulflir  in 
qoostion.     If  some  members  of  the  landlord  body  accept    and    the    others 
njeet  the  transferee,  no  suit  to  avoid  the  transfer  is  mamtainable. 
Bamji  Paid  v.  8yed  Nur,  4  Nag.  L.  R  45. 


S   92 — Suit  between  landlord  and    tenant — JuriedMion  of 

CM  Court  A  person  claiming  to  be  a  tenant  was  evicted  by  the  malguzar 
md  the  Tahasildar  under  S.  92  of  the  Central  Provinces  Tenancy  Act.  Hie 
Dilgosar  thereupon  instituted  a  suit  in  the  Court  of  a  Munsif  who  was  not 
ibo  a  Revenue  Officer  to  evict  the  said  person  on  the  ground  that  he  was  a 
trespasser,  his  sub-tenancy  .'having  determined  owing  to  the  occupancy 
tnant  under  whom  he  had  held  having  surreadered  his  tenancy.  It  was  held 
Iqr  the  District  Judge  in  appeal  that  the  Munsiff  had  no  jurisdiction  to  try 
the  suit,  the  d9bet  of  the  Tahsildar'^s  order  being  to  make  the  suit  one  as 
between  landlord  and  tenant.  Held,  that  the  Tahsildar's  order  in  no  way 
ifiected  the  naiturd  of  the  suit;  it  was  not  one  as  between  landlord  and  tenant, 
and  that  the  Munsiff  had  jurisdiction. 

Mt.  Didbasa  v.  Khalaheing,  4  Nag.  L.  B.  63. 

Cess  Act  (Beng.  (IZ  of  1890,)  Ss.  4,  6,e—Ce68,  Aaaesemsnt  of 
Atmuod  value  of  land— Rent.  A  mda  dr  fair  was  held  yestrljr  en  landA 
itetuded  in  the  holdings  of  agricultural  tenants,  at  a  time  when  they  were 
sot  used  for  agricultural  purpo9es,  by  certain  persons,  called  fakirs^  who 
executed  in  favour  of  the  zemindar  a  kabtdiat  agreeing  to  pay  an  annual 
nyari  ehandina  jama  for  the  right  to  hold  the  fair;  the  fakirs  gave  the 
right  to  hold  the  fair  to  ijaradars  who  derived  profits  by  levying  tolls  on 
tellers  of  cattle  and  other  animals,  at  a  certain  rate  per  animal,  from  stall* 
keepers  at  so  much  per  stall  and  from  certain  other  persons  frequenting 
fte  fair. — Held^  that  the  profits  were  not  paid  by  tenant  to  landlord,  nor 
for  the  use  and  occupation  of  land,  and,  consequently,  were  not  rent,  afid 
did  not  fall  within  the  definition  of  ''annual  value  of  land"  in  section  4 
of  the  Cess  Act;  and  that  an  assessment  of  cesses  made  by  the  Collector 
on  the  basis  of  such  profits  was  illegal  and  ultra  vires.  Held,  also,  that 
the  fact  that  the  profits  were  not  exempt  from  income  tax  was  no  bar  to 
eesses  beinges  being  assessed  thereon.  Manindra  Chandra  Nandi  v.  Seer* 
Aify  of  Staie  for  India,  34  Calc.  257,  approved  Umed  Raeul  Shaha 
fakiT  V.  Anaih  Bandhu  Chowdhuri,  28  Calc.  G37,  disapproved  in  part. 
Bdd  by  Brett,  Woodroffb  and  Mookerjbe  J  J.,  that  the  fahirs,  the 
^radarsj  the  cattle-sellers  and  stall-keepers  were  mere  licensees  and  had 
no  mterest  in  the  land.  (  F.  B.  ) 

Secretary  of  State  for  Inda  v.  Karuna  Kanta  Ghowdhry,  35,  Calc.  82 
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Ghaokidari  Chakran  Lands— 7^6  Village  Chaukidari  Act  ( Beng. 
VI  of  1870)f  8.  51,  comtruction  of— Right  created  by  the  chauhidar, 
effect  of.  The  words  ''subject  to  all  contractck  heretofore  made  in  which 
such  land  may  be  situate"  in  section  51  of  Act  VI  (B.  C.)  of  1870,  refer 
to  contracts  in  the  nature  of  putnis  or  mokararis  created  by  the  zemindar 
himself  in  respect  of  the  village  in  which  the  chaukidar's  land  or  any 
portion  of  it  is  situate,  and  do  not  reserve  the  rights  created  by 
the  chaukidar,  whose  land  is  resumed  in  favour  of  a  third  person. 

Krishna  v.  Bhagwan  Das,  35  Cal.  185. 

BesumpUon  by  Goverwment — Suit  for  possession — ViUage 
ChavJddari  Aet  (  Bengal  Act  VI  of  1870  )  s.  51— Specific  p&rformanoe  of 
contra^,  suit  for.  Where  ccme  of  the  putnidars  and  the  dur-putnidar 
brought  a  suit  making  the  remaining  putnidar  a  defendant,  to  recover 
possession  of  chakran  lands  found  to  be  a  part  of  the  putni: — HeUL 
that  theis  was  not  an  action  for  specific  performance  of  contract,  but  for 
possession  of  ohaJcran  lands  included  in  the  Putni.  Ranjit  Singh  v. 
BadJia  Oharan  Chandra,  34  Calc.  664,  dissented  from. 

Maclean  C.  J.  &  Goxe  J. 
Bontoori  Mukunda  Deb  v.  Bidhu  Sundar  Thakur,  SB  Calc  346^7  C.  L. 

/.409. 

Civil  Frooedure  Code,  S.  IB— Res  judicata— MaUer  directly  a/nd 
substantiaily  in  issue.  The  Court  is  not  precluded  under  section  13  of 
the  Ci^il  Procedure  Code  from  trying  an  issue  whether  the  rent  of  the 
holding  is  payable  entirely  in  cash  or  partly  in  cash  and  partly  in  kind, 
as  it  was  not  directly  and  substantially  in  issue  in  a  previous  litigation 
between  the  same  parties  where  the  substantial  lelief  sought  was  a  decla* 
ration  that  the  appraisement  made  by  the  Collector  under  S.  69  of  the 
Bengal  Tenancy  Act  was  invalid.  Mookerjee  &  Oasperz  /.  /• 

Mir  Tapurah  v»  Oopi  Narayan,  7  C.  L.  J.  261. 


S.  18 — Res  judicata — Decision  of  Nagpur   no  res  judicata 
in  Berar.    No  matter  decided  by  a  Court  in  British  India  can    be  a  res 
judicata  under  S.  13  of  the  Code  of  Civil  Froeedure,  as  applied  to  Berar. 
The  judgment  of  a  Nagpur  Court  is  in  Berar  a  foreign  judgment. 
Syed  Imam  v.  Mahomed,  4  Nag.  L.  R.  61. 


S.  2S— Misjoinder— Guardian  and  Ward.    Where  a  ward 

Bued  the  guardian  for  account  and  malversation  of  property  of  ward  which 
was  sold  to  some  of  the  defendants  and  in  the  possession^f  other  defen* 

Digitized  by  LjOOQIC 


Pan  I  OinO.  The  Lawyer.  MBS 

dtntt.  Hdd^  that  there  was  no  imBJomder  of  defendants  or  causes  of 
aetion  in  impleading  the  guardian,  the  purchasers  and  possessors  of  the 
ward's  property  from  the  guardian  in  one  suit  as  defendants. 

BeiMon  &  MiUer  J.  J. 
Dorctswamy  v.  Angammall,  3  M.  L.  T.  286. 

&  32 — AddiTkg  parties — Practice.  Where  a  cause  of  action 
is  shown  to  exist  against  the  defendant  originally  impleaded  but  on  the 
illegations  made  in  the  plaint,  there  appears  also  another  person  concerned 
in  it  the  Conrt  should  at  once  make  that  person  under  S.  32  of  the  Oivil 
Procedure  Code,  a  co-defendant  without  raising  an  issue  on  that  point  and 
should  not  first  rule  out  the  claim  against  the  original  dc  fendant  and  then 
hold  that  the  Court  could  not  allow  the  impleading  of  the  other  person  on 
the  ground  that  it  would  be  a  substitution  and  not  an  addition  of  a 
defendant. 

Query. — Whether  the  Civil  Procedure  Code  allows  a  fresh  defendant 
to  be  substituted  for  a  sole  existing  defendant  against  whom  /it  has  been 
found  that  there  is  no  cause  of  action.  Whether  the  notice  under  S.  424 
Civil  Procedure  Code  is  necessary  in  case  of  adding  under  S.  32  of  the 
nme  Code,  a  public  Officer  as  a  co-defendant  in  a  case  brought  against 
the  Secretary  of  State  for  India  in  Council    Johnstone  &  Hurry  J.  J. 

Mrs.  Fox  V.  The  Secretary  of  State,  3  P.  W.  R  200. 

S&  48,  877 — First  suit  for  declaration  of  right  and  parti- 
ium^Second  suit  for  partition  of  joint  property — Cause  of  action  iden- 
fieal— First  suit  withdrawn— Second  barred— Limitation  Act,  Art.  706 — 
Suit  for  partition,  a  suit  for  a  share  in  dissolved  partnership,  The 
plainti£F  brought  a  suit  for  declaratiion  that  certain  property  in  Moradabad 
District  purchased  by  the  defendant  in  his  name  was  purchased  with  the 
moiey  belonging  to  the  parties  and  taken  out  of  the  partnership  busi- 
ne«  of  which  the  parties  were  joint  owners  and  for  partition  of  the  pro- 
perl  y.  This  suit  was  withdrawn  without  permiesion  to  bring  a  fresh  suit 
tf  the  parties  referred  the  matter  in  dispute  to  arbitration.  The  arbitra- 
tion fell  through  and  the  plaintiff  brought  this  suit  for  partition  of  certain 
property  situate  at  Naini  Tal  which  had  been  purchased  in  the  joint 
luuneg  of  the  parties.  In  the  plaint,  he  alleged  that  the  property  at  Naini 
Til  was  purchased  with  the  profits  of  the  partnership  business. 

Eddy  that  the  cause  of  actions  in  both  the  suits  were  identical  and 
tho  second  suit  was  barred  by  S.  43  of  the  Code  of  Civil  Procedure  as  the 
pltiatiff  ought  to  have  included  his  present  claim  in  the  first  suit. 

^e^,  farther,  that  the  suit  was  barred  by  S.  373  of  the  Code. 
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Hdd  further,  fihtt  the  suit  waft  ftlfio  bftrred  by  article  106  of  the  Li* 
mitaftioa  Act  masmuch  aft  it  was  a  suit  for  a  share  in  the  profits  oi  m 
partnership  which  had  been  dissolved  mere  than  three  years  before  the 
suit,  '        Aikman  &  Karamat  Husain  J.  J. 

Naiz  Ahmad  v.  Abdul  Eamiit,  6  All.  L,  J,  278. 


-S.  44 — Injoinder  of  causes  of  a^ion— possession  of  property 


a/nd  mesne  profls, — On  the  death  of  a  mahant  of  a  religious  institution  the 
plaintiff  was  appointed  as  his  successor  by  a  community  competent  to  elect 
him.  The  plaintiff  brought  the  present  suit  for  possession  of  immoveable 
property  belonging  to  the  institution  and  sought  to  set  aside  a  mortgage 
executed  by  his  predecessor.  He  alleged  that  defendents  Nos.  1  and  3 
had  wrongfiilly  taken  possession  of  the  property  in  dispute,  and  that  thej 
had  obtained  for  themselves  a  certain  sum  of  money  by  letting  the  said 
property  to  some  of  the  other  defendants,  and  clained  to  recover  the 
amount. 

Held,  that  the  plaintiff's  claim  was  not  bad  for  misjoinder  of  causes  of 
action  fox  the  relief  sought  was  for  possession  of  property  and  the  mesne 
profits  realized.  F.  B. 

Basheehri  Lai  v.  Bhai  Natha  9  P.  L.  R.  313. 


aeo.  69— High  Court  Rule  162— Practice— Inspeetion  of  do* 
cumeinis  not  referred  into  the  plaint — Bight  of  defendant  to  inspect  IcuA 
dQC$ment»  h$foref\ling  his  written  «te^dwi6iit.— Section  59  of  the  Civil  Pro- 
cedure Code  requires  a  plaintiff  to  annex  to  his  plaint  a  list  of  documents 
on  which  he  intends  to  rely  at  the  hearing. 

It  has  heretofore  been  the  practice  not  to  order  inspection  of  docu- 
ments other  than  those  referred  to  in  the  plaint  or  relied  on  in  the  list  au* 
nexed  to  the  plaint  till  after  the  written  statement  is  filed. 

This  is  not  an  inflexible  rule  in  all  cases  for  there  may  be  many  cases 
where  it  would  be  imperative  to  order  the  plaintiffs  to  produce  and  give 
inspection  to  the  defendant  before  he  has  filed  his  written  statement,  of  a 
document  or  documents  which  they  may  not  have  mentioned  in  their  plaint 
or  enumerated  in  the  list  of  documents  annexed  thereto. 

Davar  J. 

Khelsidaa  v.  Naraturadas  32  Bom.  152. 


—ft  97 — Application  o/— When  a  plaint  is  returned  for  amend- 
ment the  proper  course  is  to  give  another  date  for  next  hearing  of  the 
cMie  ii&ir  the  di^  b^  which  amended  plaint  is  to  be  irefiled;  &  97,  of  t)ie 
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C.  ¥.  Code  is  appKeable  only  to  cMet  in  which  pUintiff  ftil»  io  file  Tulbana 
far  the  fest  bearing.  [Chevie  J. 

Shahabdin  v*  AnjuTifiani — Nawnanna  3  P.  W.  B.  238. 

B.  19S'202^Judgrnent^TirM  for  its  dating  and  rigning — 
PofUeB  can  eompramise  both  before  and  after  jvdgmeTU  ia  delivered— 
Held,  that,  when  a  Jodge  signs  and  dates  a  Jadgement  and  the  parties 
kwfaUy  compromiee  the  case  and  the  compromise  has  been  brought  to  his 
notice  before  he  actually  delivers  the  Jadgement  to  the  parties  in  open 
Court,  the  Judge  has  no  power  to  decline  to  alter  it,  but  is  rather  bound 
to  decide  it  in  accordance  with  the  terms  of  the  compromise. 

Held,  also,  that  it  is  illegal  to  sign  and  date  a  judgment  before  it  is 
tctnally  delivered  in  the  presence  of  the  parties  in  open  Court. 

Held,  further,  that  evenafter  a  complete  legal  judgement  there  is  no 
piohibition  for  the  parties  to  come  to  any  lawful  terms  they  wish  in  res« 
peot  of  the  subject  matter  in  dispute.  Rcberteon  J. 

Gwanditta  v.  Badha  Kishen  3  P.  W.  R.  240. 

B.  208 — Construction  of  decree — specific  moveable  property  9xe* 
euiion  against  debtor  not  in  possession. — In  a  suit  for  recovery  of  three,  fourths 
of  an  estate  consisting  of  moveable  and  immoveable  (valued  at  Bs,  6800) 
property  a  decree  based  on  the  compromise,  was  passed  in  the  following 
terms.  "It  is  ordered  that  the  decree  by  consent  for  three-fourths  of  Nur 
Bakhsh's  estate,  both  moveable  and  immoveable  property,  be  given  in 
phdatifirs  favour.  Plaintiff  pays  to  Defendants  Rs.  5000  for  expenses  &c. 
Ko  costs  allowed.  Rs.  5000  paid  into  Court. 

Held  with  reference  to  the  compromise  and  the  plaint,  that  this  de« 
cree  suflSciently  complies  with  the  provisions  of  section  208  of  0.  P.  C.  and 
Tinder  it  the  decree  holder  can  recover  three-fourths  of  the  moveables 
or  its  value,  Bs.  6800  by  executing  i\i  as  provided  under  sea  259  of  the 
same  Code  against  any  of  judgment  debtors  it  being  immaterial  whether 
any  of  them  has  or  has  not  possession  of  the  moveable  property  decreed. 

Robertson  &  Shah  Din  J.  J. 

Badha  Ual  v.  Imam  Bm  3  P.  W.  R.  225. 

Ss.  232 — Decree  for  possession  of  immovable  property— 

Sale  of  property  decreed— 'Right  to  execute  decree.  If  a  decree-holder  holding  a 
decree  for  possession  of  immovable  property  sells  portion  of  such  property, 
the  sale  does  not,  without  express  provision  to  that  effect  give  the  pur- 
diaser  any  right  to  execute  the  decree  himseli 

Knox  &  Richards.  Jn  J. 
ffmrnra^  Fab  v.  tfukhraji  Kurnoar^  30  All.  28^ 
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Ss.  244  and  286 — Execution  of  Decree— Sale  in  exeaUion 
of  inferior  court  by  order  of  court  of  higher  grade — Second  appeal  where 
decree  of  lower  court  executed  by  a  higher  court  The  respondent  obta- 
ined a  decree  against  the  appellants  in  the  Court  of  the  Munsif  in  execu* 
tion  of  which  certain  properly  of  the  appellants  was  attached.  The 
Munsif  submitted  the  usual  sale  statement  in  order  that  the  sale  of  the 
property,which  was  ancestral,  might  be  sanctioned,  but,  before  the  sanction 
rerched  the  Munsifs  Court,  the  property  was  attached  by  the  order  of 
the  Subordinate  Judge  in  execution  of  a  decree  obtained  in  his  Court  by 
a  third  party.  The  Subordinate  Judge  purporting  to  Act  under  s.  285  of 
the  Code  of  Civil  Procedure  sent  for  the  file  of  the  execution  proceedings 
from  the  Munsif  s  Court  and  caused  the  property  to  be  put  up  for  sale  in 
execution  of  the  Munsif  s  decree. 

Held  that,  having  regard  to  the  provisions    of  s,  285  of   the  Code  of 
Civil  Procedure,  the  order  of  the  Subordinate  Judge  was  illegal;   he  ought 
to  have  sold  the  property  in  execution  of  the  decree  passed  by    himself 
and  ought  not  to  have  executed  the  decree  passed  by  the  Munsif 

Held  further,  that  the  proceedings  before  the  Subordinate  Judge  were 

under  s.  244  of  the  Code  and  a  second  appeal  was  adminsible. 

Chamier  J.  (7. 
Kalka  Prasad  v.  Saived  Akbar  Ali  11,  O.  C,  410. 

&  244 — Purchaser  at  Court    sale — Whether  representative 

of  decree-holder.  Wh€  re  a  purchaser  at  a  Couit  auction  did  not  purchase 
from  the  decree-holder  and  did  not  derive  title  from  him. 

Held,  that  where  the  question  is  the  right  of  a  purchaser  at  Court  auc- 
tion to  possession  as  against  the  judgment-debtor,  the  purchaEor  is  not  the 
J  epresentative  of  the  judgment  creditor  within  the  meaning  of  S.  244  of 
Civil  Procedure  Code.  Kishori  v.  Chunder,  14  CaL  G44,  followed,  Sudhu 
v,  Husain,  28  Mad.  87:  distinguished;  Manik  v.  Bajagopala,  30  Mad.  607 
dissented  from.  White  C.  J.  <fe  Miller  J. 

Krifihna  v,  Sarasvatula  3.  M.  L.  T.  3C6. 

S.  2^4s— Appeal— Order  refusing  to  grant    a  sale  certificate 

auction— Purchaser — Party — Execution,  relating  to.  No  appeal  lies 
against  an  order  refusing  to  grant  a  certificate  of  sale  to  the  decree* 
holder,  auction-purchaser,  the  question  determined  being  not  one  relating 
to  the  execution,  discharge  or  satisfaction  of  the  decree.  The  auction 
purchaser  being  also  a  decree -holdar  is  a  party  to  the  suit  within  the 
meaning  of  S.  244  of  the  C.  P.  Code,  Hill  <&  Bampini  J.  J. 

Ja^arnath  Marwari  v.  Karticnath   Fandey,  7  Cal.  L.  R.  436. 

(  An  old  case  of  19Q0.  ) 
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Sft  244,  278  to  ZSB— Decree  against  father  {deceased)-^ 
Execution  against  the  sotis— Objection  that  property  was  wakt — Order^'- 
Prop^  procedure.  Where  in  execution  of  a  decree  against  their  deceased 
&A6r,  the  sons  pleaded  that  they  were  hereditaiy  trustees  of  the  wakt- 

Heldt  that  the  Court  could  not  go  into  the  question  under  S.  244, 
G.nl  Procedure  Code,  that  the  procedure  lihould  be  to  investigate  the 
chains  under  Ss.  278-283  and  that  the  order  passed  therein  cannot  be 
ehdienged  by  an  appeal  but  must  form  the  subject  of  a  separate  suit.  Ma- 
ngaya  v.  Saijat  Sahib,  23  Bom.  237,  followed  ;  LakahTnanawarrU  Naidti 
«.  Bangamma,  26  Mad.  31  and  Raja  of  Vizianagaram  v.  Danlivada 
Chelliah,  28  Mad.  84,  distinguished.  Boddam  <k  Munro  J.  J. 

Budruddin  Sahir  v.  Abdul  Bahim  Sahib,  3  M.  L.  T.  325. 

SL  244 — Execution  of  decree — Purchase  at  auction  sale  by 
decree  holder — Suit  by  decree-holder  to  obtain  poaeession  of  property  so 
pwrehased.  Where  the  decree-holder  himself  purchases  property  at 
ancticHi  sale  in  execution  of  his  own  decree^but  fails  to  obtain  possession 
his  remedy  is  by  application  under  section  244  of  the  Code  Procedure:  he 
eaimot  bring  a  separate  suit  for  possession.  Seru  Mohan  Bama  v.  bhagoban 
Din  Pande,  9  Calc.  602.  and  Kishori  Mohun  Roy  ChowAhry  v.  Chunder 
Hath  Fal,  14  Calc.  644,  distinguished. 

Stanley  C.  J.  <&  Bv/rkUt  J. 

Sheo  Naxain  v»  Nur  Muhammad,  30  All.  72. 


Ss.  244  and   ^QZ— Execution    of  decree— Reversal    of 

decree  on  appeal,  effect  of-Separate  suit,  maintainability  of  Section  244 
of  the  Civil  Procedure  Code  does  not  apply  in  its  entirety  to  proceedings 
hid  under  section  583  of  the  Code  for  restitution  of  property  taken  in 
execution  of  a  decree  which  is  reversed  in  appeal 

Tilittra  &  Cospersez  J.  J. 
Maiiram  tlcbrwari  v.  Ramkumar  ILanoari,  35,  Calc.  265. 

B.  268 — Payment  out  of  Court— Recognition  by  Court  with' 
oui  certifying, — If  money  due  under  a  mortgage-decree  under  section  88 
of  the  Transfer  of  Property  A.ot  is  paid  out  of  court  and  neither  party  takes 
iteps  to  have  it  certified  under  section  258  of  the  Code  ofCivil  Procedure 
ihe  court  exeouting  the  decree  is  precluded  from  recognising  the  alleged 
ptyment  out  of  court.  Yaidhinadasamy  28  Mad.  473  followed,  Hatim  Ali 
i  C.  W.  N.  102  dissented  from.  Aikman  &  Karamat  Husain  J.  J. 
EoJdm  Singh  v.  Ram  Singh  5  All.  L  J.  272. 

ft  2&^^Arrears  of  revd — suit  by  audion  purchaser — Arears 
of  rent  due  under  a  sub  lease  which  under  the  contract  if^n|  made  pi^7lH[^ 


ble  to  the  leMor'B  zamindar  constitute  a  debt  due  to  the  lessor  which  is 
liable  to  attachment  and  sale  under  section  2GC  of  the  Code  of  Civil  Pro- 
cedure.  Stanley  C.  /.  b  Bwrkitt  J. 

Laehhmi  Narain  v.  Kalyan  Dots  5  A.  L  J.  266. 


sec.  266 — Right  to  get  profits  in  future  years — Attachmefd, 
The  decree  holders  applied  for  attachment  of  profits  then  due  to  their 
judgment — debtor  from  the  lambardar  as  well  as  profits  which  would  accrue 
at  a  future  date.  Held  that  in  the  profits  of  future  harvest,  the  judgment 
debtor  had  only  a  possible  right  to  get  a  share,  and  this  possible  right  was 
not  liable  to  attachment  having  regard  to  the  provisions  of  sec.  266  of  the 
Code  of  Civil  Procedure.  Aikman  &  Karamat  Husain  /.  J. 

Sher  Sigh  v.  Sri  Ram  5  A.  L.  J.  251. 


Sec.  276 — Attachment  of  Judgment-debtor's  property — 
Transfer  of  Property  by  (he  judgment  debtor  to  the  Plaintiff— subsequent 
transfer  of  same  property  to  plaintiff  by  the  judgments-creditor — Release 
of  ihe  latter  rights  by  the  plaintiff— Title — Estoppel. — Where  a  plaintiff  de- 
rived his  title  to  the  property  both  from  a  judgment  debtor  and  from  the 
judgment  creditor  but  released  the  rights  derived  from  the  latter,  reserv- 
ing his  rights  under  the  former,  Held  (I)  i\iHt  the  trausfer  by  the  judg- 
ment creditor  impliedly  warranted  that  he  had  a  good  litle  to  the  proper- 
ty  and  the  plaintiff  having  accepted  a  title  on  the  footing  that  the  title 
under  the  execution  procpedings  was  good,  was  estopped  from  disputing 
the  same;  and,  (2)  that  under  the  provisions  of  sec.  276,  Civil  Procedure 
Code  the  plaintiff  acquired  no  rights  under  the  transfer  from  the  judge* 
ment-debtor  which  could  prevail  against  the  attachment  and  that  his  re- 
servation of  those  rights  gave  him  title  as  against  the  parties  who  claim- 
ed by  sale  from  the  judgment-creditor.  White  C,  J.  &  Sankaran  Nair  J. 
Marvadi  v.  Sri  Rajali  3  M.  L.  T.  295. 

tSii  287,  ol.  (oy^ Execution  Sale— SaU^-^oclarMxlion  State- 
ment of  value -^Enqmry  as  to  approximate  value  when  to  be  made. 
It  cannot  be  laid  down  generally  that  in  no  case  should  any  inquiry  be 
made  as  to  the  value  of  judgment-debtor's  property  to  be  sold  before 
issuing  the  sale  proclamation.  Kashipersad  Singh  v.Jamunapersad  Shahu 
31.  Cal  122  commented  on. 

Where  the  decree-holder  stated  the  value  of  the  property  to  be  Rs. 
15,000,  but  the  judge-ment  debtor  objected  that  the  value  was  Rs.  150000 
and  the  Court  adopted  the  former  valuation  without  any  inquiry. 

jBeU-That  in  the  face  of  the  discrepancy  in  the  value  as  stated  by 
the  deofee^holder  on  the  one  baud  and  the  Judgemeut-Klebtor  oo  the  other 
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10  ioqnirj  as  to  the  approximate  value   of    the    property    was    obviously 
necessary  and  should  be  held.  Woodroffe  and  Hdmwood  J.  J. 

Mohan  Tagare  v.  Hurruchchaud.   12  C.  W.  N.    543. 


Ss.  310  A,  311,  320— Oovernment  ruh  17  (Xll)^Perdon 

whoec  immoveable  property  has  been  sold — One  co-sharer  ri{jht  to  apply — 
Ikpoeit  by  one  co  sharer,  pending  an  application  to  set  aside  the  sale.  One 
of  several  co-shares  of  property  which  has  been  sold  is  a  person"  whose 
iflunoveable  property  has  been  sold  within  the  meaning  of  S.  310  A.  Civil 
Procedure  Code,  and  has  a  right  to  apply  to  set  aside  the  sale  and  that  it 
is  not  necessary  to  join  all  the  co  sharers  to  the  application. 

When  a  deposit  is  made  by  one  of  the  co  sharers,  it  is  the  duty  of  the 
Collector  to  pass  an  order  setting  aside  the  sale  and  the  fact  that  an 
application  by  the  other  co-sharer  to  set  aside  the  sale  on  the  ground  of 
material  irregularity,  under  S.  311  was  pending  is  no  bar  to  the  making 
of  the  deposit  and  getting  the  sale  set  aside  on  that  ground. 

Stanley  G,  J.  &  Burkitt  J. 

Tuhi  Ram  v.  IzzaJb  AIM,  5  All.  253. 


Sec.  831 — Execution  order  directing  plaintiff  to  take  steps 
under  sec  351,  Civil  Vrocedwe  Code-^WheOier  proper  disposal. — Held 
that  an  order  to  the  plaintiff  to  take  steps  under  sec.  331  of  the  Civil  Pro- 
cedure Code  is  not  disposal  of  the  petition  for  execution. 

Wallis  &  Mtunro  J.  J. 

Majety  v.  Rahim  3  Mad.  L.  T.  295. 

Ss.  S62— Parties— Death  of  sole  appellant — All  representa* 
Hves  not  brought  upon  the  record— Abaiemsnt  of  appeal.  The  sole 
ippellanty  a  Muhammadan,  died  pending  the  appeal,  leaving  him  surviving 
t  widow,  two  sons  and  two  daughters.  The  two  sons  applied  to  have  them 
lehes  brought  on  to  the  record  as  appellants,  but  did  not  ask  that  their 
mother  and  sisters  should  be  made  parties  to  the  appeal.  An  application 
to  that  effect  made  by  the  respondents  was  not  acted  upon  by  the  lower 
appellate  Court.  Held  that  it  was  the  duty  of  the  sons  to  have  brought 
vpon  the  record,  either  as  appellants  or  respondents,  the  other  representa- 
tiTes  of  their  father,  and  as  they  had,  not  done  so  the  appeal  abated. 
Smnandi  Lai  v.  Amir  Begam,  16  All..  211,  followed, 

Stanley  C.  /•  &  Burkitt  J. 

Haidar  Husain  v.  Abdul  Ahad,  30  All.  117. 

8.  866— Death  of  sole  plaintiff— Claim  of  one   of  the  defen* 
cbm(a  to  coniinvA  the  smt  as  plaintiff— Abaicmerd  of  suit.     The  original 
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plaintiff  sued  for  redemption  of  a  mortgage  executed  by  her  father.  She 
claimed  as  the  only  unmarried  daughter  of  three,  arraying  as  defendants, 
besides  the  mortgagee^  her  surviving  married  sister  and  the  minor  children 
of  the  second  sister,  deceased.  During  the  pendency  of  the  suit  the  plaintiff 
died  Eeld  that  the  claim  being  personal  to  the  plaintiff,  the  suit  abated 
and  that  the  surviving  sister  eould  not  be  permitted  to  carry  on  the  suit  in 
substitution  for  the  original  plaint  iK  Stanley  C  /.  &  BwrhiM  J. 

Balak  Puri  v.  Durga,  30  Aa  49. 

S.  368— Death  of  defendant— Time  for  joining  his  reprer 
sentattvea — Dismissal  of  suit — Whether  appeal  lies.  Where  in  the  course 
of  an  action  the  defendant  died  and  the  Munsiff  dismissed  the  suit  without 
giving  sufficient  time  to  join  as  defendants,  the  representatives  of  the  deceased 
defendants. 

Held,  that  the  course  taken  by  the  Munsiff  was  not  an  order  under 
S.  868  or  any  other  Section  of  the  Civil  Procedure  Code,  and  that  the  pro- 
ceedings of  the  Munsiff  amounted  to  a  decree  and  an  appeal  lay  to  the  Dis- 
trict Judge.    Svibayya  v.  Samanadhayyar,  18  Mad.  496,  followed. 

Boddam  &  MiUer  J.  J. 

MiUhu,  Alagappa  Chetti  v.  Sella  PHiai  3  M.  L  T.  327^ 

Ss.  368  and  bSZ— Right   of  Plaintiffs— Bespondenta  joint 

or  several — No  finding  by  the  first  Court — Procedure  to  be  adopted — Per- 
missive  and  not  obligatory,  19  persons  joined  as  co-plaintiffs  ^o  have  their 
exclusive  right  to  fish  in  certain  waters,  declared;  the  Court  the  first  instance 
decreed  their  claim,  without  giving  any  specific  finding  whether  they  were 
entitled  to  the  right  jointly,  severally,  or  as  members  of  a  community. 
During  the  pendency  of  the  appeal  filed  against  them,  some  ;of  them  died, 
and  the  appellants  (defendants)  failed  to  join  their  legal  representatives 
withftl  the  statutory  period.  The  1st  Appellate  Court  held  that  the  appeal 
against  all  the  respondents  had  thereby  abated. 

Hdd,  that  the  question  whether  the  appeal  abated  against  all  the  res- 
pondents or  not,  depended  on  a  finding  as  to  the  capacity  in  which  the 
plainti£b  claimed  the  right  and  the  nature  thereol  If  they  claimed  the  right 
jointly  and  as  tenants«in-common  the  whole  appeal  would  abate,  but  if  they 
claimed  a  several  right  in  their  individual  capacity  or  as  members  of  a 
community,  the  appeal  would  abate  only  as  .  regards  the  deceased  plaintiflb. 
The  proper  course  for  the  1  at  Appellate  Court  would  therefore  be  to  hold 
that  the  appeal  abates  only  as  against  the  deceased  respondents  and  to  pro- 
eeed  to  hear  the  appeal  against  the   others,  and    if  after  considering    the 
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oatore  of  the  right  proved  it  holds  that    the    appeal    does  not   survive  as 
ftgBiDSt  the  others,  then  in  that  case  to  dismiss  the  appeal. 

Hdd  farther,  that  section  SO,  Civil  Procedure  Code,  is  an  enabling 
*6etion^  ftnd  a  person  who  has  a  right  in  common  with  others  may  main- 
tun  an  action  for  the  establinhment  or  enforcement  of  his  right  or  he  tdbtj 
sae  on  behalf  of  all  the  persons  who  have  an  interest  in  common  with  him^ 
but  there  in  nothing  in  the  section  debarring  him  from  maintaining  the  action 
only  for  his  own  benefit.  Protf  &  Hayward  J.  C. 

Sumar  v.  Mahomed  and  others,  1  Sind  L.  R,  146. 

• S.  380,  para  2 — Security  for  costs— MiThor  plaii/Uiff—Prac* 

tioe.    The  words  ''such  plaintiff  "  in  the  2nd  paragraph  of  S.  380,    C.  ?.  d 
cannot  be  construed  as  applying  to  an  infant  plaintiff's  next  friend. 

In  the  case  of  infismt  plaintiffs,  unless  the  circumstances  are  exceptional, 
they  cannot  be  required  to  give  security  for  costs. 

WhUeC.  jr.  &  WaUiaJ. 

RvJcmani  Bai  x,  Lodd  Oovind  Doss,  18  M.  L.  J.  155. 


S.  380 — Security  for  costs  from  a  woman,  smt  for  money 
includes  a  suit  which  results  in  a  decree  for  money — Appeal  iUes  against 
the  order  of  a  Judge  sitting  on  the  original  side  directing  security  from 
a  woman — Letters  ?atent,  d,  15.  Suits  which  are  not  exclusively  for 
money  bat  which  will  result  in  a  decree  (or  money  on  the  relief  sought,  come 
within  the  purview  of  S.  380  of  the  Code  of  Civil  Procedure. 

An  appeal  lies  against  an  order  passed  by  a  Judge  sitting  on  the  Original 
side  of  the  High  Court  requiriag  security  from  a  woman  under  S.  880  6f 
the  Code  of  Civil  Procedure. 

Such  an  order  is  a  judgment  within  the  meaning  of  cl.  15  of  the  Letters 
Patent.  Jenkins  C.  J.  &  Batchdcr  J 

Soonabai  v.  Tribhovandas,  10  Bom.  L.  B.  337. 

Ss.  889,  890 — CommissionrSvidence — Evidence  taken  on 
tommission  on  behalf  of  the  defendant — ^ight  of  the  plaintiff  to  refer  to 
mk  evidence— PracUce.  Regard  being  had  to  the  provisions  of  Ss.  389 
and  390  of  the  Code  of  Civil  Procedure  as  also  to  the  practice  of  the  mofus- 
sil  Courts,  the  deposition  of  a  purdanaslun  lady  taken  on  commission,  al« 
tboQgh  not  tendered  by  the  party  on  whose  behalf  it  was  taken,  is  yet 
admissible  in  evidence  and  can  be  referred  to  by  the  other  nide  as  a  part  of 
thft  record  of  the  case.  Kusum  Kumari  Roy  v.  Satya  Ranjan  Das,  80 
Cal.  999,  and  Hemanta  KumKiri  v.  Banku  Behari  Sikdar,  9  C.  W.  N.  794, 
di«tinguished.  Hcfmwood  &  Sharfudin  J,  J. 

Man  Oobinda  Chowdhuri  v.  Shashvndra  Chandra^  35  Cal  28. 
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S.  896— Hindu  law—PaHiUan'^Prdiminary  decree^ 
Fresh  atut  for  partiiian.  Where  a  preliminary  decree  for  partition  of  i 
joint  family  has  been  passed  the  Court  is  still  bound  to  pass  the  final 
decree  under  S.  896|  Ctril  Procedure  Code,  which  it  may  do  even  witboot 
the  appUcatbn  of  the  partie& 

As  it  was  still  open  to  the  plaintiff  to  obtain  his  share  of  the  joint 
family  property  in  the  former  suit,  he  could  not  bring  a  fresh  suit  for  the 
partition  of  the  joint  family  property.  Wallia  &  Sankaran  Nair  J.  J. 

Tcgaram  Appadu  v.  Toga/ram,  3  H,  L  T.  S2& 

S»i  103  and  692— AppUeatian  for  Leave  to  Appeal  as 
Pavper — Verifioatian  of  )  An  application  for  leave  to  appeal  as  a  pauper 
under  section  692  of  the  Cole  of  Civil  Procedure  contained  no  schedole  of 
any  moveable  and  immoveable  property  belong  to  the  applicant  with  the 
estimated  value  thereof,  and  was  not  verified  in  the  manner  prescribed  hj 
law  for  the  verifioation  of  plaints.  Following  the  decision  of  the  Allahabad 
High  Court  in  the  matter  of  the  petition  of  Inayat  Beg,  1895  A.  W.  N.  35 
it  was  held  that  the  Court  had  no  alternative  but  to  reject  the  applioatioa 

Evans.  J.  C. 

Muhammad  Salamai^ul'lah  v.  Bam  Jiawan  (11  0.  C.  19) 

—  Sa    688   (  470  )-  Decree— Ordes^Appeal'-Interpleader 

suit  )  Held  that  an  adjudication  upon  the  claims  of  defendants  in  an 
interpleader  suit  is  a  decree  and  appealable  as  such  under  section  640  of  the 
Code  of  Civil  Procedure  and  not  under  section  588  of  the  Code. 

Bannerji  J. 
Mahwraj  Singh  v.  ChUtar  Mai,  80  All  22. 


-Ss.  606— ArbUraUon^Beferenoe  rfiade  orally^  but  reduced 


to  uniting  by  the  Cawrtr— Irregularity.)  Where  both  parties  to  a  pending 
suit  consented  to  a  reference  to  arbitration  and  an  order  of  reference  was 
then  and  there  made  by  the  Court  in  the  presence  of  the  parties^  though 
not  upon  a  written  application,  it  was  hdd  that  it  was  not  open  to  the 
Court,  having,  regard  to  the  provisions  of  section  510  of  the  Code  of  Civil 
Procedure^  to  supersede  that  reference,  the  arbitrator  not  having  declind  to 
Act.  Nusserwanjee  Pestonjee  Pestonjee  v.  Meer  Mynoodeen  Khan,  6  Moor 
L  A.  184,  distingurshed.  Shama  Sundran  Iyer  v.  Abdtd  Lalif  27 
Oala,  61,  and  Luxnrnibai  v.  Hajee  Widina  Cassumf  23  Bom.,  629  followed 

Aikman  J. 

A^dvl  ffamui  v.  JUaz-v4^dva,  30  All  32. 
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Sa  689— fi^  lyg  Advocate  Oaneral  at  instance  of  rdatora 
diamieaed — No  appeal  by  Advocate  Oeneral — Appecd  by  r^Zatora— Maintoin- 
ability.  A  Suit  having  been  brought  by  the  Advocate  General  he  ia  the 
ptap&c  party  to  appeal  and  not  the  relators.  The  relators  are  not  parties  to 
the  suit  and  as  relators  they  have  no  right  to  step  in  when  the  Advocate 
General,  who  was  plaintiff,  has  not  thoaght  fit  to  appeal  against  the 
difimissal  of  the  suit.  Chandavarkar  &  Heaton  J.  J, 

Jan  Mahomed  v.  Syed  Nwrudin.  82  Bom.  155. 


gees.  66  3, 108 — Behea/rifig — Reimand  of  case— Trial  on  me- 
rita. — In  an  application  under  sea  108  of  the  Civil  Procedure  Code  on  the 
grounds  of  fraud  and  suppression  of  summons,  the  Munsiff  rejected  the  ap- 
plication  holding  there  was  no  fraud  and  no  suppression.  On  appeal  the  Dis- 
trict Judge  passei  the  following  judgment. 

"This  was  an  application  under  sec.  108,  Civil  Procedure  Code,  after 
hearing  arguments  of  pleaders.  I  am  of  opinion  that  this  is  a  fit  case  for  re- 
mandi  ordered  accordingly  that  the  appeal  be  allowed  and  the  suit  be  reman- 
ded  to  the  lower  Court  for  trial  on  its  merits." 

Held,  this  was  not  a  proper  judgment.  The  case  having  been  in  fact 
tried  on  the  merits,  the  District  Judge  had  no  jurisdiction  to  remand  it  but 
should  have  come  to  a  conclusion  on  the  evidence. 

Miira  &  Caaperaz  J.  J. 

SonauUa  v.  Beakul  7  C.  L.  J.  379. 

—sea  668— Additional  evideiice  on  appeal-juriedidion. — Held 
that  the  legitimate  occassion  for  sea  508,  Civil  Procedure  Code,  is  when  on 
examining  the  evidence  as  it  stands  some  inherent  lacuna  or  defect  becomes 
apparent  not  when  a  discovery  is  made  outside  the  Court  of  fresh  evi- 
dence and  the  application  is  made  to  import  it.  Keaeouuji  v.  Great  Indicm 
P.  Ry.  Co  81  Bom.  381,  followed. 

Held,  therefore,  that  an  order  made  by  the  Judge  admitting  a  sale-deed 
m  evidence  was  made  without  jurisdiction.  White  C.  /.  MUter  J. 

F.  Krishnama  v.  Narasimha  M.  L.  T.  308. 


-Bft  684,  691,  688,  629— When   review  granted,  no  appeal 


Ueeagainst  (he  final  decree  on  grounds  other  then  those  mentioned  in  &  689 —  y 
Sufficiency  of  ihe  reason  on  which  review  granted  no  groand  for  appeal ' 
against  the  final  cZcor^e.— Sections  584  and  591  of  the  Code  of  Civil  Proce- 
dure do  not  control  section  629,  and  do  not,  where  a  review  is  granted  and  a 
final  decree  passed,  confer  a  right  of  appeal  when  such  appeal  is   not  based 
on  one  of  fhe  grounds  mentioned  in  i^ection  629,   Wl^epe  i^n  applicatipn  for 
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review  of  judgment  is  grantf  d  'for  any  other  sufficient  reason'  under  section 
6S3  of  the  Code,  the  sufficiency  or  otherwise  of  the  reason  is  not  a  good 
ground  of  appeal  against  the  order  and  is  not,  notwithstanding  the  general 
provisions  of  sections  584  and  521,  a  good  ground  of  appeal  against  the  final 
decree.  White  0.  J.  <£  BeiMon  J. 

Qopal  Aiyar  v.  Ramasami  Sastrial  81  Mad,,  49. 

Ss.  588,  2,  103,  656,    558,   68^— Appeal   cUsmiased  for 

default — Application  to  restore — Discretion  of  Judge — Ch'der  dismiseing 
whether  a  decree — Whether  appealable  under  S.  588.  Where  an  order  waa 
made  before  the  recess  adjourning  a  case  to  sometime  after  reopening  of  the 
Court  to  fiz  the  date  of  hearing  and  the  appellant  trusting  to  his  Vakil's 
Clark's  words  that  the  appeal  would  not  be  taken  so  early  did  not  appear. 

Held,  that  the  judge  rightly  exercised  his  discretion  in  dismissing  the 
appeal,  and  that  a  decision  dismissing  the  suit  under  S.  102  for  default  of 
appearance  of  plaintiff  or  dismissing  an  appeal  under  S.  556  for  default  of 
appearance  by  the  appellant  is  not  a  decree  within  the  meaning  of  S.  2  of 
the  Civil  Procedure  Code.  A  decree  passed  ''ezparte"  does  not  include  a 
decree  passed  on  default  of  appearance. 

No  appeal  lies  from  such  a  decision.  White  &  Benaon  J.  J« 

Dakehindmurthi  Pilla  v.  The  Tiiunicipal  Council  of  Trichinopoly 

3  M.  L.  T.  386. 


— Ss.  696— Application  for   leave   to    appeal    to    the  Privy 

Council — lAmitationr—'B.igh  Courts  refusal  to  admitappeal  after  period  of 
limitation^  "Decree" — '*Final  decree  passed  on  appeal'*  meaning  of.  An 
order  of  the  High  Court  refusing  to  admit  an  appeal  after  the  period  of 
limitation  prescribed  therefor  by  the  Limitation  Act  is.not  a  "decree  passed 
on  appeal"  by  a  High  Court  under  section  595  of  the  Civil  Procedure  Code 
and  there  is  therefore  no  jurisdiction  to  grant  lave  to  appeal  therefrom  to 
the  Privy  Council  under  clause  fa)  or  (6)  of  that  sectioa 

J&ahins  C  J.  &  BaUy  J. 
Karsondas  v.  Qangahai  32  Bom.  108. 

&  696— '' Final  decree*'-^ Order  of  remxind—Suit  to  annul 

inotjmbranoes —Bengal  Tenancy  Act,  S.  IQ7— Notice— Dismissal  of  suit  on 
the  ground  of  non-service  of  notice — Appellate  Court  holding  services 
proved  and  remanding  case.  Where  a  suit  to  annul  incumbrances  by  the 
purchaser  of  a  putni  at  a  sale  for  its  own  arrears  was  dismissed  by  the  Su- 
boirdinate  Judge  on  the  ground  that  the  plaintiff  had  failed  to  prove  the 
service  of  notices  under  S.  167,  Bengal  Tenancy  Act,  but  the  High  Court  od 
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appeal  held  that  the  service  of  notices  was  proved  and  remanded  the  suit 
for  the  trial  of  the  other  issues  in  the  case. 

Heldy  that  though  the  order  of  the  High  Court  was  in  form  an  order 
of  remand,  it  finally  decided  the  cardinal  point  in  the  case,  viz ,  whether  the 
notices  were  properly  served  or  not  The  order  was  therefore  a  "final 
decree"  within  the  meaning  of  S.  595  of    the  Civil  Procedure  Code. 

Madean  C.  J.  &  CkxceJ. 

Adanda,  Qoptd  Qo&iain  v.  Naffor  Chandra  Pal,  12  C.  W.  N.  545. 

— — S.  596 — Appeal  to  Privy  CovmcUSuhstantial   question  of 

law—'Opportumty  [to  examine  witnesses  not  given.  Where  on  appeal, 
the  decree  of  the  first  Court  has  been  so  far  amended  as  to  include  therein 
expressly,  plaintiff's  rights  in  the  Shamlat  Deh  and  Shamlat  Patti  with  other 
i^mrtenMit  rights  as  claimed  but  has  otherwise  been  confirmed  on  all  points 
thedeeree  has  been  practically  affirmed  within  the  meaning  of  the  last 
elause  of  Section  596  of  G.  R  Code,  the  addition  made  is  simply  an  ampli* 
ficfttiCNi  of  its  wording  and  does  not  amount  to  variation  so  as  to  give  right 
of  ^)peal  to  His  Majesty  in  Council. 

UdA^  that  none  of  the  following  defects  is  fatal  to  the  foreclosure  pro- 
ceedings and  constitutes  a  substantial  question  of  law  under  S.  596,  C.  P. 
Code,  (a)  That  the  notice  was  boimd  to  state  the  actual  area  claimed  and 
not  merely  the  1^  Biswas'  share  actually  entered  in  the  mortgage  deed, 
(i)  That  as  there  were  two  deeds  of  mortgage,  two  separate  notices  were 
required  notwithstanding  the  fact  that  the  second  deed  was  one  of  further 
charge  only.  A  vague  assertion  that  sufficient  opportunity  was  not  given 
for  producing  witnesses,  is  not  a  substantial  questicn  of  law. 

Kensington  &  Lalchand  J.  J. 

Diuxin  Abdul  Hakim  v,  HarUal,  3  P.  W.  R  232. 

&  622 — Wrong  decision  on  a  question  of  law — High  Courts' 

power  to  interfere  under  the  section.  Under  S.  622,  Civil  Procedure  Code, 
the  High  Court  can  interfere  only  where  a  Court  has  acted  illegally  or  with- 
out joriadietion  but  not  where  the  Court  has  been  wrong  on  a  question  of 
law.  Sankaran  Nair  J. 

Subramania  v.  Munusawmi,  3  M.  L.  T.  262. 

— — S.  622 — Commission  issued  by  the  lower  Court  for  eooamina- 
tion  of  persons  not  exempted  by  the  Coart — Want  of  jurisdiction.  Hdd, 
that  a  Civil  Court  has  no  jurisdiction  to  issue  a  commission  for  the  exami- 
latioQ  of  a  witness  on  grounds  other  than  tboBe  mentioned  in  the  Civil 
Procedure  Code.  Wallis  &  MiUer  J.  J. 

Nihnoni  v.  Tavanath,  3  M.  L  T.  246, 
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— Vrctctice — Procedure.  Where  in  an  appeal  against  the  order  of  the  Court 
of  first  instance,  the  lower  appellate  Court  decided  that  the  representatives 
of  the  decree  holder  were  properly  brought  in,  Jield  that  the  High  Court  has 
no  power  to  interfere  in  revision.  Jhanday  v.  Sarman,  21  All.  291,  and 
Venkatapathi  v.  Tirumalai,  24  Mad.  447,  followed.  WaUis  &  MiUer  J.  J. 
Arnugiri  v.  Vadivdu^  3  M.  L.  T,  240. 

Companis   Act    VI    of    1882    «.    61  —  Contributory:  UaUe     in 

respect  of  unpaid  portions  of  oaUs  even  when  the  company's  right  to  recover 

them  is  barred  by  limMation.     Section  61  of  the  Indian  Companies  Act 

[rcreates  a  new  liability  in  the  share^holders  in  respect  of  unpaid  cal^s;  and 

such  calls  can  be  recovered  thongh  barred  by  limitation  before  the  order  for 

winding  up  was  made.  Beneon  &  MiUer  J.  J. 

Vaidiewara  Ayyar  v.  Siva  Svbramama  Mudcdiar  3.  M.  L  T.  390 « 

31  Mad.,  6& 

Contract— /mmoro!  contract— Bight  to  sue.— Where  the  plaintiff  can- 
not make  out  his  case  except  through  an  immoral  transaction  to  which  he  was 
a  party  he  must  fail.  BAHSseU  J. 

; Muncharam  v.  Begina  10  Bom.  L.  R.  g  8. 

8.  11 — Joint  Hindu  family^ilortgage  cMOuted  in  name  of 
minor— Civii  Procedure  Code,  section  662— "*  Prdiminary  Paint  "  A 
mortgage  in  favour  of  a  joint  Hindu  family  is  not  void  because  it  happens 
to  be  executed  in  the  name  of  a  member  of  the  family  who  at  the  time  of 
execution  is  a  minor.  Mokori  Bihi  v.  Dharmodas  Ohose,  30  Calc,  539,  dis- 
tinguished. 

HM  also  that  the  decision  of  an  issue  as  to  whether  or  not  the  document 
which  formed  the  basis  of  the  suit  was  void  in  consequence  of  its  havbgbeen 
executed  in  favour  of  a  minor  was  a  dedsion  on  a  preliminary  point  such  as 
justified  a  remand  under  section  662  of  the  Code  of  Civil  Procedure.  Mata 
Din  V.  Jcmna  Das,  27  AIL  691,  followed, 

Bannerji  dk  Rchiards  J.  J. 
Meghan  Duke  v.  Pran  Svngh,  30  All.  66. 


—— flection  25 — Agreement  to  pay  a  barred  debt — Express  con* 
tract — consideration  t;a!i(2.— Defendant  executed  a  sarkhat  in  favour  of  plain- 
tiffs' firm  in  respect  of  a  barred  debt  due  by  him  to  the  firm,  stating  that 
no  interest  was  to  be  paid. 

Held  that  in  order  to  maintain  the  suit,  it  was  necessary  to  show  express 
promise  to  pay,  and  not  only  that  the  intention  to  pay  was  dedudble  from 
the  language  of  the  acknowledgment 
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Held,  farther  thafi  to  hold  that  whenever  there  was  a  dear  acknowledg-* 
Bent  of  a  debt  whether  time  barred  or  no,  that  was  equivalent  to  a  promifle 
to  pfty  ppon  which  a  suit  might  be  maintained,  would  be  to  nullify  the  efEeot 
of  section  19  of  the  Limitation  Act 

Held,  further  that  uader  section  25  (3)  of  the  Indian  Contract  Act,  a  pro- 
mise, made  in  writing,  and  signed  by  the  person  to  be  charged  therewith  to 
piy  a  barred  debt  was  a  good  consideration,  but  there  must  be  a  distinct 
promi^  and  not  a  mere  acknowledgment, 

Aikman  &  Earamorf  Huaain  J.  J. 

(Mnn  Da$  v.  Sarju  Dan  5  All.  L.  J.  274. 

Ss  62    and  63  Substituted  Agreement — Effect    of-^awa/ri 

obtained  suhaequenUy  on  original  agreement^Objections  disallowed — Bexfi^ 
iional  Powers  of  High  Court. — Gbumaumal  filed  a  suit  against  Dayal  for 
dedaration  that  a  witten  agreement  entered  into  by  him  in  favour  of  Doyal 
tod  purporting  to  be  a  forward  contract,  was  by  of  wager,  and  the  arbitra- 
tion clause  contained  therein  was  null  and  void.  Fending  the  disposal  of  the 
suit,  Ghumanmal  and  Dayal  arrived  at  a  settlement  by  wich  Qhumanmal 
was  to  withdraw  his  suit,  whish  he  accordingly  did,  and  was  to  pay  Bs.  150 
to  Dayal  in  full  settlement  of  his  claim.  Before  payment  of  the  said  sum  but 
ifter  the  withdrawal  of  the  suit,  Dayal  in  tems  of  the  original  agreement 
ttUed  upon  Qhumanmal  to  appoint  an  arbitrator,  and  on  his  failing  to  do  so, 
appointed  an  arbitrator  for  Qhumanmal,  got  award  passed,  and  had  it 
filed  in  Court. 

Hdd  (I),  That  the  arrangement  between  the  parties  having  been  entered 
into  after  the  alleged  breach  of  the  original  cotract,  it  could  not  be  enforced 
IB  a  novatio  uoder  Sec.  62  of  the  Indian  Contract  Act. 

(2)  Qhumanmal  having  carried  out  his  part  of  the  agreement  by  with* 
drawing  his  suit,  and  Dayal  having  accepted  the  withdrawal  of  the  suit, 
therewas  ample  consideration  to  CDUvert  the  nvdu,m  pactum  into  a  legal 
eootract,  and  to  amount  to  a  proinise  on  the  part  of  Dayal  to  dispense  with 
the  performance  of  the  original  contract  as  provided  for  in  Section  63  of  tho 
Indian  Contract  Act. 

(3)  There  being  no  evidence  to  show  that  the  payment  of  Rs,  150  was 
I  eondition  precedent  to  the  agreement,  a  non-payment  thereof  cannot  be  ta< 
ken  as  a  ground  for  avoiding  the  agreement. 

(4)  The  original  contract  having  been  extinguished,  the  arbitrators  had 
no  authority  to  adjudicsite  on  the  claim,  and  the  award  was  a  nullity. 

(5)  That  as  the  ordir  filing  such   an  award  was  manifeetlv  errpi^na 
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mid  if  allowed  to  Btand,  would  lead  to  a  serious  injustice  which  is  otherwise 
irremediable,  the  High  Court  will  interfere  in  revision  and  set  aside  the 
order.  Lucob  &  Oroudi  J.  C. 

Ohumcmrnal  V8.  Dayal  Kanji  1  Sind  L.  R.  109. 

S.  74 — Bond  given  for  the  performance  of  public  duty,  hut 

not  under  the  proviaiona  of  any  law  not  within  exception  to  a.  74  of  Contr- 
act Act — Right  of  auit^OivU  auU  maintainable  in  reaped  of  act  amounting 
to  criminal  offence — Limitation  Act,  achd.  IL  arte.  5,  115 — Local  Board's 
Act  (Madras)  $s,  16S-C  and  162'D  do  not  bar  a  dvil  auit  on  ContracL  ) 
An  agreement  between  a  contractor  and  a  Local  board  contained  the  following 
term8:~As  I  have  taken  over  under  contract  for  Bs.  406  the  right  to  collect 
the  fees  on  the  articles  brought  for  sale  in  Udipi  market  from  1st  April 
1902  to  31st  March  1903, 1  am  bound  to  act  according  to  the  following  condi- 
tions:— I  am  not  entitled  to  collect  more  than  the  undermentioned  rate  of 
fees  from  the  poisons  seated  and  trading  on  the  site  of  the  fair. 

Bate  of  feea. 

Ba  A.  P. 

Each  head-load       0    0    2 

,,    cart-load         0    2     0 

I  am  bound  to  put  up  a  board  with  the  rates  of  fees  to  be  collected  bj 
me  and  my  name  in  English  and  Canarese  in  a  public  place  in  the  market. 
If  I,  my  agent,  or  servant  were  to  act  contrary  to  the  above  regulations,  I 
shall  be  liable  to  pay  fine  not  exceeding  Rs.  50  imposed  by  the  President  of 
the  Taluk  Board,  or  I  am  not  entitled  to  object  if  my  guhta  is  put  up  for 
auction  again  subject  to  the  loss  that  may  be  sustained  by  the  Taluk  Board. 
Under  the  terms  of  the  above  contract,  the  President  of  the  Taluk  Board 
imposed  on  the  defendant  a  fine  of  Bs.  20  on  4th  November  1902  in  respect 
of  illegal  excessive  collections  made  by  his  agent.  The  defendant  not  having 
pttd  the  fine,  the  President  instituted  a  civil  suit  for  the  amount  of  the 
fine  on  4th  January  1904:— JETeM,  that  the  suit  was  mair  tainable  although 
the  acts  of  the  defendant's  agent  amounted  to  a  criminal  ofience  and  no 
criminal  proceedings  were  taken  against  the  agent.  It  is  doubtful  whether 
the  doctrine  that  [a  person  injured  by  a  felonious  act  cannot  seek  civil 
redress  without  prosecuting  the  felon  in  the  cf  iminal  Courts  applies  in  India; 
and  the  doctrine  does  not  apply  where  a  principal  is  sued  in  the  civil  courts 
in  respect  of  the  wrongful  acts  of  his  a^ent.  Held  alao,  that  the  agreement 
in  question  was  not  a  bail  bond  or  recognisance  within  the  meaning  of  the 
exception  to  section  74  of  the  Contract  Act,  and  though  sriven  for  the  per« 
formance  of  a  public  duty,  it  was  not  given  under  the  provisions  of  any  law. 
The  exception  to  sectipn  74  did  not  apply  and  the  plaintfff  was    entitle^  to 
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nisooable  damages  under  the  section.  Held  aieo,  that  the  suit  was  based 
on  contract  and  for  purposes  of  limitation  fell  within  article  G8  or  115  of 
achedde  II  of  tee  Limitation  Act  and  not  under  article  6  of  the  schedule. 
Edd  further,  that  the  penal  clauses  of  sections  162-D  of  the  Local  Board's 
Act  did  not  preclude  the  plaintiff  from  suing  the  defendant  on  his  contract. 

White  a  J. 

The  President  of  the  Taluk  Board,  Kundapwr  v.  Burde   LaJethmina/ra* 
yana  KampUii.  31  Mad ,  53. 

Contract  Act,  sec.  196— Scope  of.  Held,  that  the  rule,  which  was 
recognised  in  sec  196  of  the  Contract  Act,  was  that  ratification  in  the  proper 
nose  of  the  term,  as  used  with  reference  to  the  law  of  agency,  was  appli- 
cable only  to  acts  done  on  behalf  of  the  ratifier,  and  that  looking  to  the 
nbstance  of  the  matter  it  would  be  a  serious  extension  off  the  law,  as  hi- 
thacto  applied,  to  hold  that  a  woman  with  a  limited  iniierest  coul^itsr  acts 
ex  pott  facto,  charge  upon  the  estate  which  she  represented  obl^Upns  not 
oagiaally  binding  upon  it«  P.  C. 

Baja  Rai  v.  Debi  Dayal,  10  Bom  L  K  130 

Sec.  221. — Lien  thereunder — Indian  Companies   Act,   tec. 

W — Operation  of — Winding  up  order  of  the  Cowts,  effect  irf.  ffeld, 
that  the  Uen  created  under  sec.  221  of  the  Indian  Contract  Act  iio  seonre 
&B  oxpenditore  incurred  before  the  order  for  winding  up  is  not  Aaken.  away 
bf  anything  in  the  agreement  bdtween  the  petitioner  and  the  Compai:^ 
iod  that  860.  149  of  the  Indian  Cjmpanies  Act  doe^  not  deprive  a  second 
creditor  of  possession  of  his  security.  WaUis  &  Mdler  J.  J. 

N.  P.  N.  Jf.  Chidambaran  v.  The  TinnevdLy  Sarangapany  Sugar 
mUs  Ca  Zd.  3  M,  L.  T.  247. 

Damages— Sui^  for  exclusive  possession  where  plaintiff  was  only 
nrfitted  to  joint  possession-^Right  to  claim  damages  for  wrongful  ousteri 
Where  the  plaintiff  who  was  entitled  only  to  joint  possession,  sued  for 
exdasive  possession,  he  is  not  eatitled  to  receive  damages  on  the  footing 
that  the  ousting  was  wrongful  as  regards  his  interest  in  the  property. 

White  0.  J.  &  Miller  J. 
Marri  v.  Ohattawanems  3  M.  L.  T.  277. 

Deolaratory  Decree*— Power  of  Court  to  make  declaratory  decree-- 
hiifor  possession  by  aUeged  next  reversioners  on  ground  that  their  mother 
wio  held  a  woma'n-'s  estate  in  immoveable  property  was  dead — Failure 
teprw«  mother  8  death—Dis^isaal  ofeuit^ofixr  as  possession  was  concerned 
«fid  dedaraiory  decree  made  as  to  plaintiff's  title.    The  plaintiffs  brought 
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a  Boit  for  certain  immovoable  property  as  the  next  reversionary  heirs  of  a 
deceased  Hindu,  and  the  only  relief  they  claimed  was  possession  on  the 
allegation  that  their  mother  who  had  succeeded  to  a  woman's  estate  in  the 
property  was  dead: — Hdd,  that  on  the  finding  by  the  Court  that  the  evidence 
failed  to  establish  the  fact  of  the  mother's  death,  the  suit  t  hould  have  been 
wholly  dismissed.  Other  allegations  made  in  the  plaint  that  alienations 
made  by  the  alleged  mother  were  not  justi6ed  by  legal  necessity,  and  that 
the  plaintiffs  were  really  her  sons,  which  were  both  denied,  were  merely 
argumentative  steps  towards  the  only  decree  sought,  namely,  posse(^sion;  and 
under  the  circumstances  the  Court  was  not  entitled  to  make  a  declaratory 
decree  in  the  plaintiffs'  favour  on '  those  allegations  after  the  failure  of 
the  sole  cause  of  action.  (  P.  (7.  ) 

Walihan  v.  Jogeshwar  Narayan,  86  Calc.  189. 

Decree — Reprewntative — Debt  of  father — Decree  agairut  eon  as  repre- 
sentative— Held  that  a  decree  being  against  the  son  as  representative  of  his 
father,  the  decree  was  valid  and  the  son  was  bound  to  pay  as  such  represen- 
tative out  of  the  assets  of  the  deceased.  Sanharan  Nair  J. 

V.  Bharaihan  v.  N.  Narayan  Nair.  3  It  L.  T.  314. 

Defamation-Newspaper  libel— Publication /or  'ptMio  benefit— Fair 
and  bonafide  comment, — what  constitutes — Adminisration  of  justice,  haw 
far  matters  ofeomment — Allegations  of  facts  to  be  distinguished  from  cam* 
ments — Imputation  of  Criminal  offence  not  comment — Privilege — MatterB 
per  se  VheUous—Want  of  juMification  effect  of-Defaination  of  a  Class-BdghU 
of  individuals  of  the  Class. — The  administration  of  justice  is  a  matter  for  fair 
and  bonafide  discussion,  but  newspaper  writers  have  to  be  careful  as  to  the 
language  they  use  and  it  is  essential  for  them  to  diffiarentiate  between  oom* 
ments  and  allegations  of  fact,  in  which  latter  case,  either  the  truth  of  such 
allegatdons  or  privilege  must  be  established  in  order  to  successfully  defend  an 
action  for  the  publication  of  the  libel.  Imputing  to  a  person  the  commission 
of  a  criminal  offence  does  not  come  within  the  range  of  fair  comment.  Wood- 
gate  V.  Redout  4  P.  and  F.  202  iJ.  v.  Tan  Field  42  J.  P.  P.  424,  Davies  v. 
Shepstone  11  App.  Cas  187,  Hunter  v.  Sharp  4^  F  and  F  983.  Poptam  v.  Pick 
burn  31  L.  J.  Ex.  188  followed. 

In  the  case  of  a  libal  against  a  class  of  persons,  if  the  description  in  the 
libel  can  be  shown  to  be  applicable  to  one  of  such  persons,  that  person  may 
eue  for  damages  for  the  libel.  Lefence  1.  H.  C.  637,  followed. 

Madean  0.  J.  Harrington  &  Fletcher  J.  J. 

Barrow  v.  Hemohandra  12  0.  W.  N.  490.  ^        .. 
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Ejectment  suit— Ontia  of  proof  of  possession. — The  plaintiff  in  an  ac- 
tion for  ejeccmenfc  must  prove  possession,  actual  or    constructive,  within  12 
years  before  suit  If  the  condition  of  the  disputed    property  was  such  that 
it  did  not  admit  of  actual  occupation,  the  presumption,  is  that  legal  posses- 
sioD  continued  with  the  rightful    owner,  and  it  is  sufficient  for  the  plaintiff 
to  prove  either  that  the  property  continued  in  such  state  within  12  years  of 
the  suit  or  that  the  condition  continued  up  to  a  date  so  near  the  12  years  that 
the  natural  and  probable  inference  is  that  the  condition  of  the  property  was 
fliiDilar  up  to  a  date  within   12  years  of    the  suit.      If  this    is  established 
by  the  plaintiff,  the  presumption  would  be  that  the  possession  of  the  plaintiff 
ilso  continued  within  12  years  of  suit.    This  presumption,  however,  is  rebut- 
table and  the  defendant  may  show  that  he  has  been  in  actual  occupation  of  the 
property  or  of  any  portion  thereof  for  more  than  12  years  before  suit    If 
the  presumption  is  thus  rebutted  and  the    adverse  possession  of  the  defen« 
dant  is  proved  in  respect  of  any  portion  of  the  property,  the    suit  of  the  pla- 
intiff must  fail  to  that  extent 

Where  the  evidence  of  possession  is  equally  unsatisfactory  on  both  sides, 
the  presumption  may  be  made  that  possession  was  with  the  true  owner. 

The  docrine  of  constructive  possesion  applies  only  in  favour  of  the 
rightful  owner  and  must  not  as  a  rule  be  extended  to  a  wrong  doer  whose 
possession  must  be  confined  to  land  which  he  is  actually  in  possession. 

The  principle  upon  which  the  docrine  of  constructive  possesmoit  is 
based  stated.  Mookerji  <fe  Caspersz  J.  J. 

Mirza  ShaTosherbahadwr  v.  Kunj  BiharilaZ  7  Cal.  L.  J.  414. 

Evidence— Prccwyj^ton — Letter  posted-- Address.  There  is  no  pre- 
sumption that  a  letter  which  was  posted,  was  properly  addressed,  and  the 
presumption  that  the  letter  reached  the  addressee,  has  no  application  till 
it  is  established  that  the  letter  was  properly  addressed. 

Before  the  presumption  of  due  service  can  be  applied,  it  is  necessary 
to  prove  that  the  notice  was  sent  in  a  cover  which  wes  properly  addressed. 

The  presumption  that  a  notice  sent  by  post  was  duly  served  is  not  a 
eondusive  presumption  of  law;  it  is  merely  a  presumption  of  fact,  and  whe- 
tiier  it  arises  in  a  particular  case  or  not,  depends  upon  all  the  circums- 
tances.    Jogendra  v.  Dwarka,  15  Oalc.  681  distinguished. 

Mookerjee  &  Caspersz  J.  /. 

Mir  Tapurdh  v.  Oobi  Narayana,  7  Cal.  L.  J.  251. 

Evidence — ExpaHe  entry  in  order  sheet— Bengal  Tenancy  Act,  s.  61. 
An  exparte  entry  in  the  order-sheet  is  by  no  means  oonclusive  evidence,  if 
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it  is  admiasible  in  evidence,  at  all,  as  against  khe  landlord,  who  was  not  a  purty 
to  the  proceedings  for  deposit  under  sec.  61  of  the  Beogal  Tenancy  Act. 

Mook&rjee  &  Caepersz  J.  J. 

Mir  Tapurah  v  Qopi  Narayan,  7  0.  L   J.  251. 


Survey  maps— Evidence  of  title.  The  Bevenne  survey  maps 
are  evidence  of  title  and  posflession,  and  till  the  evidence  is  rebutted  by 
other  evidence  of  title,  effect  should  be  gi^en  to  the  state  of  things  are 
indicated  by  the  Revenue  survey  maps. 

In  respect  of  jungle  and  hilly  lands  possession  must  be  presumed  to  be 
with  the  rightful  owner, 

Mookerjee  <k  dieperez  J.  J. 

N'wrza  v.  Kv/nj  Behari,  7  0.  L  J.  414. 

Secondary  evidence — Objection  raised  after  admission — 2f«- 
toppel.  Where  the  plaintiff  had  not  shown  any  of  the  statutory  -grounds 
for  the  admission  of  secondary  evidence  i.  e.  a  Court  copy  of  a  title-deed. 

Held,  that  the  fact  that  the  defendants  allowed  the  admission  of  the 
exhibit  without  objection  did  not  estop  them  from  afterwards  objecting  to 
it,  and  the  copy  should  not  have  been  marked  until  evidence  had  been 
given  which  made  it  receivable.  WaUis  &  Sankaran  Nair  J.  J. 

4  Kietna  v.  Mukatamala,  3  M.  L.  T.  297. 

-*-^Aot,  S.  91— *0ra2  evident,  admissible  to  show  tiiat  a  contract 
made  by  a  person  in  his  own  name  was  m^de  on  behalf  of  himself  and 
his  partners.  Under  English  Law,  in  an  action  on  a  written  contract, 
oral  evidence  is  admissible  to  show  that  the  party  liable  on  the  contract  con- 
tracted for  himself  and  as  the  agent  of  his  partners.  Such  partners  are 
liable  to  be  sued  on  the  contract,  though  no  allusion  is  made  to  them  in  it. 
This  is  also  the  law  in  India  as  tbeie  is  [nothing:  in  section  91  of  the  Evi- 
dence Act  to  show  that  the  Legislature  intended  to  depart  from  this  settled 
rule  of  English  Law.  White  0.  /.  &  WalUs  J. 

Venhatasubbiah  Chetty  v.  Oovindarajidu  Naidu  3  M.  L  T.  259 « 31 
Had.,  45. 

Act,  S.  108— Presumption   of  Death— Onus  o/yroo/— Section 

108  of  the  Evidence  Act  raises  no  presumption  as  to  the  time  of  a  person's 
death.  It  is  incumbent  on  him,  who  alleges  that  a  person  died  at  some 
antecedent  date,  to  prove  that  fact  by  evidence.  Per  qeidt  J.  The  question 
for  which  provision  is  made  in  s.  108  of  the  Evidence  Act  is  the  question 
whether  a  man  is  alive  or  dead  when  the  question  of  death  is  raised,  and  not 
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wbekhtt  he  was  alive  or  dead  at  eome  anteoedeot  date. 

Maclean  C.  /.  &  Oddi  J. 

Fam  Bhvshan  Banerji  v.  Surjya  KavUa  Bey,  R.  36  Oalc.  25 

Ezeoution  ^TOOeedingB^SuU-^Sale  by  mortgagee  of  property  not 
mortgaged,  validity  of,  where  to  be  questioned.  Where  a  piiiBQeniortgagee 
who  was  not  made  a  party  to  the  suit  of  the  prior  mortgaj;eei  instead  of 
P^^^^oocluig  against  the  property  sold  in  exeoation  of  the  decree  of  t^e 
prior  mortgage  proceeded  against  other  properties  of  the  mortgagor  and 
sold  them. 

Hdd,  that  it  was  a  matter  to  be  complained  of  and  (if  wrong)  reme- 
died in  execution  proceedings  and  not  by  a  separate  suit 

Woodroffe  &  Coxe  3.  J. 

Joge$hwar  v   Lain,  7  C.  L.  J.  270. 

Exeoation  of  Decree — Application  for,  on  the  Last  Day  of  Twelve 
years  succeeding  the  dcUe  of  the  decree— Civil  Procedure  Code,  «,  SSO. 
The  appellant  obtained  a  decree  against  the  respondent  on  the  11th  April, 
1895.  He  made  several  applications  for  execution  from  time  to  time.  The 
last  application  was  dated  the  11th  April,  1907,  being  the  last  day  of  twelve 
years  succeeding  the  date  of  the  decree.  Held,  that  the  application  could  not 
be  granted.  Evans  &  Chamier  J.  GL 

Deoki  Nadan  v.  Saiyed  Nazir  Hasan  (  11  O.  C.  57  ) 


Duty  of  executing  court.  An  executing  courts  business 
is  simply  to  interpret  the  decree  as  it  stands  and  not  to  question  its  correct- 
neas,  but  it  is  at  full  liberty  to  refer  to  the  judgment  or  any  other  docu- 
laent  on  the  file  in  order  correctly  to  interpret  it,  arid  when  there  is  a  diver* 
gance  between  the  decree  and  the  judgment  the  proper  course  is  to  di« 
leet  the  decree-holder  to  apply  for  amending  the  decree  to  the  Court  which 
originally  passed  it.  Robertson  &  Shdhdin  J. 

Radhamal  v.  Iman  Bux,  3  P.  W.  B.  225. 

Sale  of  immavoaUe  .property  purchased  by  decree  holder— 
8mt  to  obtain  possession  by  assignee  ef  auction  purchaser— OivU 
Proeedure  Code,  section  $^4— Practice— Full  Bench  refersThce— Bench 
not  constituted — Powers  and  duties  of  a  division  Bendi.  Where 
in  execution  of  a  simple  money  decree  certain  property  was  sold 
and  purchased  by  the  decree- holder  himself,  and  whereifter  the  confirma* 
tion  of  the  sale,  the  decree-holder  failed  to  obtain  possession  of  the  property 
pQiehased^  and  it  remained  in  the  bands  of  the  judgment-debtor. 
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Held,  that  a  8uit  by  an  assignee  of  the  decree-holder  for  poasesflion 
of  the  pnrchased  land  was  barred  by    sec.    244,  Code  of    Civil  Procedare* 

Knox  &  Aikman  J.  /• 

Bhanimal  v.  Makhan  Lal^  3  Mi  L.  J.  288. 

Ouardian  and  MiaoT—Ouardian  ad  litem-^Procedure  Code,  section 
^Jfl — Ifecesdty  of  formal  discharge  from  the  duties  of  guardian  ad  Utem^ 
Suit  to  set  aeide  a  decree,  )  Held  tint  no  suit  will  lie  to  set  aside  a  decree 
where  fraud  is  neither  alleged  nor  proved  and  no  specific  relief  is  asked  for 
save  and  except  the  setting  aside  of  the  decree. 

Hdd  also  that  where  the  same  person  is  both  certificated  guardian  and 
guardian  ad  litem  to  minor  plaintiffs,  the  fact  that  one  of  such  plaintifi  has 
come  of  age  and  beea  appointed  certificated  guardian  of  the  persons  and  pro- 
perty of  the  others  would  noj  relieve  the  original  guardian  of  her  duties  as 
guardian  ad  litem:  to  do  this  requires  a  special  order  section  447  of  the  Cjde 
of  Civil  Procedure.  Stanley  C.  J,  &  Burkitt  J. 

Banard  Prasad  v.  Ram  'Sarain,  30  All.  105. 

Ouardian  adlitem — Appointment  of— passing  over  certificated  guaT- 
dian^  effect  of, — If  a  person,  who  was  not  a  certificated  guardian  of  the  minor, 
was  appointed  «  guardian — ad-Htem  at  or  time  when  act  XL  of  1853  was 
in  force: 

Held,  that  the  passing  over  of  the  certificated  guardian  was  not  more 
than  irregularity  and  would  not  of  itself  vitiate  either  the  decree  passed  or 
a  sale  consequent  upon  such  decree.  Woodroffe  &  Coxe  J.  /. 

Jogeehwar  v.  Lata  7  0.  L.  J.  270. 

Ovardian  ad  litem — Appeal — Guardian  ad  Ittem  not    made 

a  party  by  appellant-^-ldmitation.  Where  a  guardian  ad  litem  of  a  defeu- 
dant-repondent  was  not  made  a  party  to  an  appeal  filed  by  the  plaintifif  until 
after  the  period  of  limitation  for  filing  such  appeal  had  expired,  it  was  held, 
that  the  appeal  was  not  for  this  reasonti me  birred.  Khem  Karran  v.  Har- 
dayrl,  4  All.  37.  followed.  Stanley  a  J.  &  Bv/rkitt  J, 

Rv/p  Chand  v  Dasodha,  30  All.  55. 

Guardian  and  Ward— CommoTi  creditor — Payment  by  guardian 
Where  a  guardian  paid  money  to  a  common  creditor  of  his  and  the  ward's, 
and  did  not  set  off  the  amount  against  the  minor. 

Held,  that  the  payment  should  be  allocated  to  that  portion  of  the  debt 
tor  which  the  guardian  was  liable.         White  C.  J,  &  Sankaran  Nair  J, 

4mi)u^atyanni  v,  Swaminatha  Aiyar,  3  M.  L.  T,  321. 
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Band  by  guardian — Liability  of  minor — Bond  keeping  alive 
ddt  incurred  far  necessaries,  when  binds  minor's  estate— Personal  liabilit" 
ty  of  minor.  The  general  proposition  that  a  guardian  of  a  minor  cannot 
bind  his  ward  personally  by  a  ffimple  contract  debt,  b>  a  covenant  or  by 
ioy  promise  to  pay  money  or  damages,  is  subject  to  the  modification  that 
the  promise  will  not  bind  the  minor  unless  it  has  been  made  merely  to  keep 
ftlive  a  debt  for  which  the  ward's  property  was  liable.  Where  the  promise 
IB  to  pay  money  which  has  been  expended  for  necessaries,  the  estate  of  the 
mmor  may  be  liable  not  on  the  promise  but  because  money  has  been  sup- 
pliel  It  is  established  law  that  a  guardian  cannot  bind  his  ward's  estate 
WBpt  by  a  dseument  purporting  to  bind  it.  Maharana  Shri  Ranmalsingji 
▼.  VadiUd  Vakhatchan^,  20  Bom.  61,  followed.  When  a  third  person  en- 
tea  mto  dealings  with  a  guardian  of  a  minor,  and  advances  money  for  ne« 
Miaries  for  the  minor  or  for  the  benefit  of  the  estate,  and  takes  a  bond 
for  the  debt  from  the  guardiaui  the  responsibilty'reBtB  on  him  to  take  care 
that  the  bond  is  so  drawn  up  as  to  render  the  estate  of  the  minor  liable  in 
law  for  the  debt.  Brett  &  Holmwood 

Bhawal  Sahu  v.  Baijnalh  fartab  "Saraia  Singh,  85  Gal ,  320 

Guardian  can  withdraw-^-procedure — A  guardian  appointed 
imdar  Act  VIII  of  1890  can  at  any  time  withdraw  from  the  guardianship 
iiid  if  he  does  so  the  Court  should  proceed  to  act  under  section  440  of  the 
Act  and  discharge  him.  Xobertson  J. 

Ounmditta  v.  Badha  Kishen  3  F.  W.  B.  241. 

S>  28,  29  and  ^7— Permission  to  transfer,  order  granting 

AfpeUd  agoinsk  crder  granting  permission  to  transfer.     Held,  that    no 

a{|K;al  lies  against  an  order  of  a  District  Judge  sanctioning  a    mortgage  in, 

prefaraice  to  another  person.  Such  an  order  cannot  be  treated  as   an  order 

irfMng  sanction  to  mortgage. 

Chamier  J.  0.         - 

yLusammat  Shiam  Kudwar  v.  Shiam  Lai  0.  C.  291. 

88.  29,  Bl—lnterest,rate  of— Bond  guardian  with  permission 
of  the  Judge— Duty  of  Judge  while  giving  permission. — Held—that  while 
giving  permission  to  a  gu|krdian  to  borrow  money  for  the  purposes  of  the  mi* 
w,  the  Judge  is  bound  to  specify  the  rate  of  interest,  and  the  amount  to 
^  borrowed.  These  should  not  be  left  to  tiie  discretion  of  the  guardian. 

A  creditor  is  not  bound  to  see  to  the  application  of  the  money  borrow- 
«t  witii  the  permission  of  the  Judge.  It  is  only  necessary  for  him  to  prove 
ttat  he  lent  the  money  relying  of  the  Judge's  permission. 

Bannerj^i  &  Richards  J.  J. 

Tkakwr  Prasad  v.  Qauripat  Rai  5  All.  L  J.  260.  =  1908.  A,  W.  M.  75.  . 
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Hiffll  Oomt-^LeUers  patent,  1865,  clause  18,  whether  an  objection 
that  no  leave  was  taken  under  clause  12  can  he  waived — Letters  patent, 
1885,  clause  IS— Registrar,  power  of.  to  grant  leave  under  dause  IS  of  the 
of  the  Letters  patent.  The  Registrar  has  no  power  to  gnmt  leave  under 
clauie  12  of  the  Letters  patent,  1865. 

If  the  defendant  is  served  and  takes  any  step  io  the  action  except 
moving  to  set  aside  the  service  of  writing  on  him  he  waives  the  objection 
of  want  of  jurisdiction  on  the  ground  that  no  leave  under  clause  12  was 
properly  obtained  and  cannot  be  heard.  Fletcher  J. 

A.  0.  King  v.  Secretary  ofStute,  7  Cal.  L.  J.  441. 


Powers  of  Superindence  under  s.  15  of  Charter  Aet^Oivil 
Procedure  Code,  ss.  385,  6SS—High  Court  can  interfere  under  s.  IS  of 
Charter  Act  when  lower  Court  issues  commission  to  examine  a  winess 
on  grounds  other  them  those  rrientioned  in  the  Code.  An  order,  under 
section  386  of  the  Code  of  Civil  Proc€  dure  for  the  examination  of  a 
witness  on  commission,  can  only  be  made  on  one  of  the  grounds  mentioned 
in  the  Code  and  a  Court  usurps  a  jurisdiction  not  vested  in  it  by  law 
when  it  orders  such  examination  in  the  absence  of  any  such  ground.  The 
High  Court  has  power  to  interfere  with  such  an  order  under  seetion  16 
of  the  Charter  Act.  Obiter\  The  High  Court  may  also  interfer  with  sueh 
an  order  under  section  622  of  the  Code  of  Civil  Procedure,  although  tbe 
order  is  only  interlocutory.  WaUis  &  Miller  J.  /• 

Somasundaram  Ohettiar  v.  Manuika  Vasaka  Deika  81  Mad.,  60* 

Hindu  Law — Administrator  pendente  lite,  liahUity  of,  to  pay  debt  of 
deceased — Quasi-executor  de  son  tort.  Under  the  Hindu  law,  as  in  Engli- 
sh law,  any  one  taking  charge  of  property  belonging  to  a  deceased  person 
renders  himself  liable  for  his  debt&  So  an  administrator  pendente  lite, 
who  intermeddles  with  the  estate  of  a  deceased  person  after  he  ceases  to 
be  administrator,  can  be  sued  as  a  quasi-enecutov  de  son  tort  Jogendem- 
arain  Deb  Boyhut  v.  Emily  Temple,  2  Ind.  Jur.  (N.  S.)  234  and  Magt^ 
luri  Garudiah  v.  Narayana  Rungiah,  3  Mad.  359,  followed. 

'Maclean  C.  J.,  Ha/rringtan  &  Fletcher  J,  /. 

KhUish  Chandra  v.  Badhika  Mohan   Roy,  35  Calc.  276. 

Berar — application  of  Mitakshara — The  Mitakshara 
as  interpreted  in  the  Bombay  Fresidenc>  is  the  lex  loci  in  Berar. 
Ram  Prasad  v.  Mt.  Subahai  4  Nag.  L  R.  31. 

^e^t^Redem/ption^Foreoloeure  suit   (igajmst  faiker-'-Sons 
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iwt  inade  paHiM^Or^^or  having  knowledge  of  their  existence — Son'e 
9hU  to  redeem^  maintainability  of. — The  principle  of  the  ruling  in  Debi 
Singh  ▼.  Jiat  Bam.  I.  L  B.  26  AIL  214,  should  not  be  extended  to  the 
cMes  where  a  mortgagee  having  knowledge  of  the  existence  of  the  sons 
of  the  mortgagor  does  not  implead  them  in  a  suit  for  foreclosure  and  obtains 
a  decree  against  the  father  alone.  The  sons,  who  were  not  made  parties 
to  the  foreclosure  suit,  can  maintain  an  action  to  redeem  the  property  on 
the  sole  ground  that  they  were  not  made  parties  to  the  suit. 

Aikman  &  Karamai  Husain  J,  J. 

Bam  Prasad  v.  ManrMhan  6  AIL  L.  J.  267. 

Qiftr-Construotion    of    deed  of  gift—*'MaW-^Oift  to 

widow  08  ''Tnalik  wa  khudakkhtiyar*' — '*Abaolute  ownership*' — Heritable 
and  alienable  estate — No  distinction  Oetwcen  vnale  and  female  donee, 
A  Hindu  executed  a  deed  of  gift  of  immovable  property  to  take  effect 
after  his  death,  to  each  of  his  two  wives  and  his  daughter-in-law,  ''as owners 
(maliks)  with  proprietary  powers "  One  of  his  widows  on  coming  into  po- 
ssession of  her  share  made  a  will  disposing  of  it  in  favour  of  her  brother. 
In  a  suit  by  the  next  heirs^of.  the  donor  questioniag  her  power  of  alien* 
atiod. 

Held  that  in  the  true  construction  of  the  deed  the  widow  took  a  he- 
ritable and  transferable  estate  in  the  property.  The  use  of  the  word  ''malik'' 
implies  *'  absolute  ownership  "  unless  there  is  anything  in  the  context  or 
smrroundiog  circumstances  to  qualify  such  meaning:  and  it  was  not  so  qua- 
lified by  the  fact  that  the  donee  was  a  widow.  In  this  •  ase  the  context  ra- 
ther stroDgthened  the  presumption  that  the  word  was  intended  lo  bear  its 
proper  technical  meaning. 

Lalit  Mohun  Singh  Roy  v.  Chukkun  Lai  Eoy,  L.  R ,  24  I.  A.,  76:  24 
Gale,  834,  and  KoUany  Koor  v.  Luohmee  Pershad  24  W.  R.,  396,  followed. 

P.  0. 

Surajm^ni  v.  Rahi  Nath  Ojha,  I.  L  R,  30  All.  84. 

'Inheritance — abandoned  wife — siboeession  io— Where  a  Brah- 


husfaand  totally  and  Anally  abandons  his  wife  on  the  ground  of  inex- 
paaUe  or  unexpiated  unchastity,  so  as  to  destroy  all  h€r  present  and 
fbtnre  claims  on  him  and  his  inheritance  created  by  marriage,  the  relation 
ihip  of  marriage  is  dissolved  for  the  purposes  of  the  Civil  law,  and  neither 
party  can  thereafter  be  the  heir  to  the  property  of  the  other.  Assuming 
in  the  above  case  that  the  marriage  bond  continues  to  exist,  the  husband 
and  his  sapindas  cannot  inherit  property  acquired  by  the  abandoned  wife 
as  the  result  of  her  excommunication. 

fkmprasad  v.  MU  Sabu  Bai  4  Nag.  L.  R.  9). 
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Inheritance— Berar,  huabands  aisters  daughter  preferred  to 
hie-  brothere  eon, — In  a  case  governed  by  the  Mitakshara  as  applied  in 
fietar,  a  sister's  daughter  is  a  preferential  heir  to  the  husband's  brothers 
son. 

Ramprasad  u  Mt  8abu  Bai  4  Nag.  L.  IX.  31. 

Joint  family— iSttit  by  Karta  alone  for  rent  due  to  family- 
not  eomp^nt.  When  rent  is  due  to  members  of  a  joint  Hindu  Camily. 
it  is  not  open  to  Earta  alone  to  maintain  a  suit  for  rent  without  joining 
the  other  members  either  as  plaintiffs  or  as  defendants,  except  when  the 
tenant  has  dealt  with  such  Karta  as  sole  laadlord.  Kana  Fisharcdy  v. 
Narain,  3  Mad.,  234  followed. 

When  the  co-owner  landlords  were  not  unwilling  to  join  as  co-plaintiffs 
but  did  so  with  the  utmost  readioeBs  as  soon  as  objection  was  taken  by 
the  tenant  defendants,  they  should  have  been  joined  as  plaintiffs  in  the 
first  instance  and  if  they  are  brought  on  the  record  after  the  expiry  of 
the  period  of  limitation,  their  elaim  is  barred  by  limitation  and  the  entire 
claim  is  barred  as  the  claim  was  joint  and  indivisible. 

Mookerjee  A  Casperez  J.  3. 

Mir  Tapurah  v,  Oopi  Narayan,  7  Cal.  L.  J.  251. 

Maintenance  to  widow— Living  apart  du/ring  huthandCe 
life-time  for  no  eujffment  oauee — Bight  to  maintenance  after  death  of  hus* 
band  out  of  hie  estate.  A  wife  who  without  cause  leaves  her  husband 
and  lives  apart  from  him  during  his  life  time,  does  not  forfeit  her  right 
of  maintenance  against  his  estate  after  his  death.  The  Court  will  how* 
tvet  take  into  account  such  conduct  on  the  part  of  the  wife  in  fixing  the 
amount  of  maintenance. 

The  law  on  the  subject  of  widow's  right  to  demand  maintenance  ex- 
plained  by  ScMkaran  Nair  J.  WaUie  &  Sankaran  Nair  J.  /. 

SurampaUi  v.  8wrampaU%  3  M.  L  T.  266. 


Vuxtmon—Didcretion  of  the  Cowrt.  Where  prior  to  parti* 
tion»  a  co-parcener  had  alienated  family  property,  the  Court  will  endeavour 
if  it  can  be  done  with  due  regard  to  the  interest  of  the  other  oo  parceners 
to  allot  such  property  to  his  share.  WaUie  &  Sankaran  Nair  J.  J. 

Muneamy  v.  Yaradra,  3  M.  L.  T,  249. 

Beligiona  endowment— Pernors  of  a  Hindu  testator  to 
pUhce  limitations — Bequed  foil  }W9d  by  endowment  Disputes  having  arisen 
fbout  the  maua^^ement  of  i^  temple  between  D,  the  founder  of  the  etu^ow 
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maot,  and  otherB.  the  matter  was  referred  to  arbitration.  The  arbitration 
decided  that  D  should  be  the  manager  of  the  temple  but  made  no  provi- 
sion as  to  who  was  to  succeed  him. 

Hdd,  that  the  founder  of  an  endowment  had  an  inherent  right  to  ap- 
point his  successor  in  the  absence  of  any  express  provision  to  that  effect. 
D  executed  a  document  by  which  he  reserved  the  life  estate  in  his  pro- 
perty to  himself  and  which  was  to  devolve  on  the  daughter  after  his  death. 

Hdd^  there  was  no  objection  to  the  limitations  by  a  Hindu  testator 
or  settler  of  a  life  estate  followed  by  an  endowment  of  property  to  reli- 
gious or  charitable  purposes,  su?.h  limitation  not  being  contrary  to  the 
rule  laid  down  by  the  Privy  Council  in  the  Tagere  case. 

Stanley  C.  J.  &  BurhUt  J. 

Oovindpershad  v,  Oomti^  5  All.  L.  J.  256. 

Reversionary  heirs,  suit  by,  to  set  mside  aUenation  by  the 
widow.  Where  an  alienation  was  made  by  a  Hindu  widow  of  the  land 
of  the  value  ofRs.  1,900  for  Bs.  540  which  went  towards  the  discharge 
of  debts  binding  on  the  reversioneis,  held  that  the  sale  could  not  be  set 
aside  as  the  attaching  creditors  could  have  forced  a  sale  and  as  there  is 
no  evidence  to  show  that  these  debts  could  have  been  paid  off  otherwise 
than  by  sale.  Boddam  &  Sankaran  Nair  J.  /« 

Draupadi,  3  M,  L.  T.  251. 


Self  acquisition— Burden  of  proof —Throwing  into  sommon 

dock — Issue  not  taken  in  lower  Courts^  Jurisdiction  in  second  appeal. 
Where  it  is  admitted  that  there  was  ancestral  property,  there  is  a  pre- 
sumption that  the  property  of  a  member  of  the  family  is  ancestral  and  the 
burden  of  showing  that  any  property  is  self  acquired  is  on  the  defendant, 
who  alleges  that  it  is  self-acquired.  Benson  &  Munro  J.  /• 

Venkatasubramania  v,  Subramania  Aiyar,  3  M.  L.  T,  814, 

—--''-— Shehtdttixtp— Hereditary  alienation  of— Alienation  by  will  or 
Uit&r  vivos. — A  shebait  is  a  manager,  or  qu4isi  trustee  for  thn  benefit  of 
the  idol  and  therefore  has  no  power  to  alienate  the  hereditary  office  of 
Aebaitship  by  wiM  •Mancharam  v.  Pranshankar,  6  Bom.  298,  disapprov- 
ed Per  MrrBA  J.  A  shebait  has  no  power  to  alienate  hereditary  shebait" 
Aip  except  for  necessity  or  clear  benefit  to  the  Thakur. 

TAaclean  0.  J.  Mittra  &  Wood/rofft  J.  J. 

Kajeshwar  Mullick  v.  Gopeshwar  35  Calc.  226. 

^*- — ^WOn^on-^Dayahhaya— Joint  e^tate-^ Joint  nephsw  frefsr^ 
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entiaZ  heir  to  nephew  aeparaied  by  exolmion — Spiritual  benefit^  doetrifu 
o/,  not  the  only  prinoiple  of  succession'^ Mitakshard,  applicfdion  eft  in 
in  absence  of  texts  of  Dayabhaga-Quasi  contract  and  affection^  principU 
r)/.— Spiritual  benefit  is  not  always  the  guiding  principle  of  inhentanee 
under  the  Bengal  School  of  Hindu  law. 

In  cases  not  contemplated  by  Jimutvahava  or  his  followers,  the  law 
should  be  developed  on  rational  lines  consistently  with  principles  followed 
In  similar  cases  and  the  decisions  of  the  Courts  should  not  be  based  on  a 
blind  adherence  to  the  principle  of  spiritual  beoefit  whom  such  adherenee 
would  lead  to  a  violation  of  other  recognised  principles  consistent  with 
natural  justice. 

In  all  cases  of  absence  of  texts  or  precedants  under  the  Dayabhaga  law 
lecourse  should  be  had  to  the  theory  of  propinquity  and  natural  love  and 
affection  as  adopted  by  Vignaneswara  and  the  commentators  of  the  more  an- 
cient  and  orthodox  schools  of  Hindu  Law. 

On  the  death  of  a  Daya  bhaga  Hindu  a  nephew  who  was  living  in  joint 
estate  and  mess  with  him  excludes  another  nephew  who  was  separate^ 
when  the  separation  was  due  to  bis  fiather  having  been  excluded  from — in- 
heritance for  causes  not  expressly  mentioned  in  the  text  books,  ihe  posi- 
tion of  the  latter  is  similar  to  that  of  ^^he  separated  coparcener  who  had 
not  re-united,  and  consideration  which  applies  in  the  one  case  should  go- 
vern the  other.  Mitra  J. 

Akhay  v.  Haridas  12  0.  W.  N.  611. 


Hindu  widow — Effect  of  compromiBc  entered  into  by  a 
Hindu  female — Estate,  Held,  that  a  compromise  made  by  a  persen  hold- 
ing a  Hindu  widow's  or  Hindu  daughter's  estate  in  the  property  of  a  de- 
ceased husband  or  father  is  not  binding  on  the  reversioners,  even  tkongh 
it  has  been  followed  by  a  decree  of  Court;  the  reversieners  oaa  enlj  be 
bound  by  a  decree  made  aft(^r  a  full  contest  in  a  bona  Jlde  litigation. 
^bind  Krishna  Narain  v.  Khunni  Lai,  29  AIL  487,  followed. 

Stanley  0,  J.  &  BurkUt  J. 
Mahadei  v.  Baldeo,  30  All ,  75. 

Widow's  estate — Power  of  widow  in  possession  of  huAmSs 
estate — Alienation  of  estate  made  by  widow  with  concurrence  of  rever- 
sioners— Consent  at  time  of  alienaiionr^ Subsequent  ratificationr^Quan' 
turn  of  consent  necessary  ^Custom  excluding  daughtres  from  succesnon, 
evidence  of  A  Hindu  widow  in  pospessiun  of  her  husband's  estate  as  his 
jieir  hfis  power,  apart  frpm  legal  necessity,  to  alieni^  tfee  estf^,  wfth  tfee 
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concnrrenoe  of  the  refersionary  heirs,  so  as  to  bind  the  perse  os  who  are 
the  next  reversioners  when  the  succession  opens  oat  on  her  death;  aad  this 
principle  has  been  admitted  by  all  the  High  Courts  in  India. 

The  restriction  sought  to  be  placed  by  the  Allahabad  High  Court  on 
the  widow's  power  to  surrender  in  favour,  or  alienate  with  the  consent 
of  presumptive  reversioners  so  as  to  defeat  the  title  of  the  actual  reversio- 
ner at  the  time  of  ths  widow's  death  is  at  variance  with  this  principle, 
tod  not  in  accordance  with  the  practice  in  other  parts  of  India  in  which 
the  Mitakshara  law  prevails. 

RamphcURai  v.  Tula  Kuari,  6  All.,  116,  dissented  from  so  far  as  it 
supports  such  restriction. 

Ordinarily  the  consent  of  the  whole  body  of  persons  constituting  the 
next  reversion  should  be  obtained  although  there  may  be  cases  in  ^which 
special  circumstances  may  render  the  strict  enforcement  of  this  rule 
imposaible. 

It  is  immaterial  whether  the  concurrence  of  the  reversioners  is  given 
at  the  time  the  alienation  is  made  or  whether  the  traasaetion  is  subse- 
quently ratified.  The  maxim  "  Omnis  ratihabitio  retrotrahitur  et  manda- 
to  priori  equiparatur,  refeired  to. 

A  custom  among  the  Bhale  Sultan  tribe  of  Chhatris  m  Oadh  exclu- 
ding daughters  from  succession  was  held  to  have  been  established  on  the 
evidence,  (P.  C.) 

Bajrangi  Bingh  v.  Manokarmka  Bakh^h,  30  All,  1 


Widow  taking  nJbsciute  estate  under  a  consent  decree  ^suit 
6y  reverrionere  to  recover  property  after  her  death. — Under  a  consent  de- 
cree it  was  agreed  upon  between  a  widow  and  her  husband's  brothers,  who 
were  his  next  reversionary  heirs,  that  she  should  take  absolutely  her  hus- 
bands share  in  the  family  property.  The  family  immoveable  property  was 
sold  and  a  certain  sum  was  given  her  as  her  husband's  share :  Eleven  years 
after  her  death  the  reversionary  heirs  brought  a  suit  to  recover  the  pro* 
perty  from  the  hands  of  executors  appointed  under  the  will. — 

H0ld,  (1)  that  the  reversionary  heirs  were  estopped  from  bringing  a 
suit  to  recover  the  property  after  the  arrangement  which  they  had  made 
with  the  widow.  The  ordinary  restrictions  would  not  apply  to  property 
which  has  passed  to  a  widow  not  as  heir,  but  by  deed  or  other  arrange- 
ment coloring  on  her  absolute  powers. 

(2)  That  as  the  immoveable  property  was  converted  into  money  and 
the  money  became  moveable  property  in  her  hands  and  lost  all  impress  of 
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its  origin,  wticle  120  of  the  Limitation  act  applied,  and  the  suit  was   time 
Jarred.  Bearrian  J. 

Ganpatrao  v.  Vamanrao  10  Bom.  L  R  210. 


Hindu  tvidov)-- Mortgage  of  husbanded    estate  adversely  to 
adoptive  aon-^Suit  to  enforce  mortgage  against  adoptive  «o»— Lis  pendens 
— Contentious  suit — Application  for  leave  to  sue  in  forma  paupeiis — Civil 
Procedure  Code,  section  410. — A  mortgage  of  part  of  her    late  hnsband's 
estate  was  executed  by  a   Hindu  widow    in  defiance  of  the  rights  of  her 
husband's  adopted  son,  and  in  fact  in  collusion  with    the  mortgagee  and 
in  order  to  deprive  the  adopted  son  of  his  adoptive  father's  estate.  Shortly 
before  this  mortgage  was  executed  by  the  widow  the  adopted  son  had    ap- 
plied for  leave  to  sue  informa  pauperis  for  the  recovery  of  his    adoptive 
father's  estate.    Hdd^  on  suit  by  the  mortgagees  to  enforce    their    mort- 
gage against  the  adopted  son,  then  in    possession,  that  the  salt  most  fail, 
both  because  the  fact  of  the  estate  having  to  some  slight  extent  benefited 
by  the  money  borrowed  was    not  sufficient  under  the    circumstances   to 
make  the  .'mortgage  enforceable    against    the    adopted    son-JSanoomati- 
psTsaud  Fanday  v,  Mussumat  Babooes  Munraj  Koanweree,  6  Moa  I. 
A«,  393,  distinguished-and  also  because  of  the  application  of   the  doctrine 
of  Ub  pendens.    Faiyaz  Husain  Khan   v.    Prag  Narain,  29    AIL  893 
referred  to.  Stanley  CJ.Jk  Burhitt  J. 

Amhika  Partap  Singh  v.  Dwarka  Prasad,  30  AIL  95. 


-^ Widow— Raising  funds  to  discharge  husband's  debt- 
Knowledge  of  lender.  Held,  that  in  the  case  of  a  lender  who  has  know- 
ledge that  the  debts  of  the  husband  can  be  paid  out  of  the  funds  in  the 
hands  of  the  widow  and  that  there  was  no  necessity  for  her  to  raise  any 
funds  to  discharge  the  debt,  no  equities  arise  because  he  practically  assis* 
ted  the  widow  to  dissipate  the  estate. 

Mouler  Mahomed  Sunsocl  Hoodar  v.  Shivakram,  14  B.  L.  R  226, 
distinguished.  Benson  &  Munro  J.  J. 

Srinivasa  Sasbriyal  v.  Panchanatha,  3  M.  L,  T.  323. 

-Woman's  e%XsX^— Position  of  a  purchaser  from  a  female 


With  limited  estate.  Held,  that  thejconsiderations,  which  applied  with 
apecial  force  to  the  present  case,  were  :— One  who  claims  title  under  a 
coaveyance  from  a  woman,  with  the  usual  limited  interest  whichta  woman 
takes,  and  who  seeks  to  enforce  that  title  against  reversioners,  is  always 
subjected  to  the  burden  of  proving  not  only  the  genuineness  of  his  con- 
veyance, but  the  full  comprehension  by  the  limited  owner  of  the  nature  of 
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of  the  alienation  Bhe  was  making,  and  also  that  the  alienation  was  justified 
by  necessity,  or  at  least  that  the  alienee  did  all  that  was  reasonable  to  sa- 
tisfy himself  of  the  existence  of  such  /necessity,  and  this  burden  liea  the 
more  heavily  on  one  who  comes  into  Court,  with  the  case  that  he  did  not 
take  from  a  limited  owner,  but  from  one  whose  title  .he  alleges  to  have 
been  adverse  to  that  owner.  (P.  C.) 

Raja  Rai  v.  Debi  Dayal,  10  Bom.  L.  R.  230, 

Inam  land — Sale  of,  validity  [of  ^Subsequent  enfrawihisement — Ef- 
fect of^-Transfer  of  Property  Act,  sec.  ^3.  Heldy  that  in  the  case  of  tho 
Inam  land,  whether  the  Inam  be  regarded  as  a  grant  of  the  land  or  as 
a  reversion  of  the  assessment  payable  on  tho  land,  if  the  land  is  transfer- 
red, the  Inam  is  transferred  unless  in  the  transfer,  the  Inam  is  reserved. 

Wh3re  land  classed  as  Villa£:e  Service  Inam  was  sold  in  1889  and  the 
Inam  was  enfranchised  in  1891. 

Held,  that  the  transfer  of  the  Inam  was  by  Regulation  XVI  of  1831, 
which  was  in  force  in  1899,  null  and  void,  and  consequently  the  aliena- 
tion as  a  whole  was  also  null  and  void,  but  when  the  land  was  enfran- 
chised in  1891,  it  became  alienable,  and  the  vendee    could  require    that 

the  transfer  should  operate  on  the  alienable  interest  acquired  by  the 
vendor.  Ramasami  Nailc  v.  Ramasami  Chatty,  30  Mad.  255,  distinguished. 

White  C.  J.  &  Miller  J. 

L.  Aiigannayya  v.  Daroor,  3  M.  L,  T,  243. 

lojimction — Aacierd  Lights— Injunction  to  restrain  defendant  from 
interfering  with  ancient  lights — Quia  timet  action,  necessary  ingredients 
for.  There  are  at  leasl  two  necessary  ingredients  for  a  quia  timet  action. 
There  must,  if  bo  actual  damage  is  proved,  be  proof  of  imminent  danger 
and  there  must  also  be  proof  that  the  apprehended  damage  will,  if  it 
comes,  be  very  substantial.     Fletcher  v.  Bealey,  28  Cb.  D.  688,  followed. 

Macleod  J. 

Gangabai  v.  Purshotam,  32  Bom.  14G« 

Insolvency  Act  (XI  and  XII  Vict,  C  21)  S.  9— Procedure— Ad- 
judication of  insolvency,  application  for — By  petition  or  by  a  rule — Rule 
(obtained  per  incvmam.  The  usual  procedure  for  obtaining  an  adjudication 
order  is  by  petition  to  tho  Court  duly  verified  under  s.  9  of  the  Indian 
Insolvency  Act  and  not  by  a  rule.  Fletcher  J. 

In  re  Bithal  Dass  Halla,  12  C.  W.  N.  538. 


S.^49— "Af ay,"  construction  of— stay  of  further  proceedings 
after  the  fling  of  the  insolvent's  schedule.     Section  49  of  the  Indian  Insol- 
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vent  Act  empowers  the  Insolvent  Court  to  deal  with  cases  (1)  in  which  a 
decree  has  been  passed  ;  and  (2)  cases  in  which  a  suit  has  been  instituted 
but  a  decree  has  not  been  passed.  In  the  former  cases  the  Court  may  stay 
therexecution  ;  in  the!  latter  it  may  stay  further  proceedings  in  the  suit. 

The  word  'may'  in  the  section  indicates  that  the  requisite  conditions 
which  the  section  says  down  being  fulfilled  the  Court  will  and  ought  to 
exercise  the  power  it  may  exercise.  The  word  *may'  does  not  vest  the 
Court  with  a  discretion  which  it  can  uniformly  exercise  in  one  case  and 
renounce  it  in  the  other.  What  discretion  there  is,  is  meant  to  be 
used  in  evceptional  cases.  Beartum  J. 

Hookamchand  v.  Nowroji  Sorahji,  10  Bom.  L.  R.  345. 

Interest  Act  (XXXn  of  1SZ9)— Hindu  law  on  the  subject  of  inte- 
rest— When  to  be  invoked.  In  the  absence  of  any  agreement  to  pay  inte- 
rest and  any  demand  in  writing  made  to  bring  the  case  with  the  provi- 
sions of  the  Interest  Act,  the  Hindu  Law  should  not  be  invoked  as  it  is 
not  binding  in  such  matters. 

WaUis  &  Sankaran  Nair,  J.  J. 

Snhramania  v.  8,  A,  Subramama,  3  M.  L.  T.  278. 

Jhansi  ]bioiunbered  Estates  Act  (16  of  1883)  Ss.  8  and  28. 
Mortgage — Unlawful  consideraiion— Contract  Act,  8  iS— Transfer  of 
Property  Act,  Section  43.  Held,  that  a  mortgage  executed  by  a  mortgagor 
who  was  at  the  time  disqualified  under  section  8  of  the  Jhansi  Incumbered 
Estates  Act,  1882,  was  a  contract  entered  into  for  an  unlawful  considera- 
tion within  the  meaning  of  S.  23  of  the  Indian  Contract  Act,  and  S.  43  of 
the  Transfer  of  Property  Act,  could  not  be  prayed  in  aid  to  empower  the 
mortgi^ee  to  bring  a  suit  for  foreclosure  after  the  mortgagors'  disability 
had  ceased.  Bannerji  &  Aikman,  J.  J. 

Badnabai  v.  Kamod  8ingh,  30  AIL  38. 

Jurisdiction — Where  suit  instituted  against  a  deceased  person, 
Courts  have  no  jarisdiction  to  allow  the  plaint  to  be  amended  by  stibsti- 
tuUng  the  narae^  of  the  representaiives  of  the  deceased.  There  is  nothing 
in  the  Code  of  Civil  Procedure  to  authorise  the  institution  of  a  suit 
against  a  deceased  person  and  the  Courts  have  no  jurisdiction  to  allow  the 
plaint  in  such  a  case  to  be  amended  by  sabstituting  the  names  of  the 
representatives  of  the  deceased,  even  when  the  suit  is  instituted  bona  Jide 
and  in  ignorance  of  the  death  of  the  defendant.  Mohun  Chunder  Koon- 
doo  V.  Azeem  Oazee  Chowkeedar,  12  W.  R.,  45,  followed.  MaUikarjuna 
V.  PuUayya,  16  Mad.  319,  distinguished.  WaUis  &  Miller  J.  J. 

Veerappa  Chetty  v.  Tindal  Ponnan,  31  Mad.,  86. 
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Land  Acquisition  Act,  S.  3  (a>— "Xand"  Fishery— Rigfits,  if  it 
can  be  acquired — Incarporal  rights  not  land — Second  acqiuiaitian — 
f  leading.  Government  having  acquired  the  foreshore  of  the  sea  under  the 
Land  Acquisition  Act  leased  the  fishery-rights  therein  to  certain  persons 
for  a  term  of  years  and  they  transferred  or  sublet  their  rights  to  ettiers. 
Government  subsequently  took  proceedings  under  the  Land  Acquisition 
Act  to  re-acquire  these  fishery — rights.  Held — That  these  incorporealrights, 
detached  from  the  land  out  of  which  they  arose  were  not  6abjectS'>for  ao« 
qmsition  nnder  the  Act.  Nor  could  Government  acquire  rights  which  had 
already  been  acquired  by  it  in  a  previous  proceeding. 

It  is  only  land  including  the  rights  arising  out  of  it,  but  nob  rights 
detached  from  the  land,  that  can  be  acquired  under  the  Act. 

Fishery-rights  are  not  "land"  within  the  meaning  of  the  Act.  The  le^ 
gdity  of  the  proceeding  before  the  Land  Acquisition  Collector  and  of  the 
reference  to  the  Court  could  be  enquired  into  by  the  Court  of  its  own 
motion.  Rampini  and  Sharfuddin  J*.  J. 

Raja  Shyam  Chunder  Mardraj  v.  The  Secretary  of  State 

32  C.  W.  N.  569=7  C.  L.  /.  445. 

Landlord  and  TenBXkt— Landlord  jointly  interested  in  holding — Par- 
tition, if  effects  a  division  of  the  holding.— PlsintiS  held  land  in  joint  te- 
nancy with  the  Defendants  under  herself  as  the  landlord.  The  sharea  of 
plaintiflT  and  the  defeadants  having  been  separated  by  partition,  the  De- 
fendant, contended  that  the  Plaintifif  could  not  sue  them  for  rent  jointly 
but  must  being  a  separate  suit  against  each  tenant,  Held — That  there  was 
only  a  division  of  the  land  and  not  a  division  of  the  holding  and  the  te^ 
naats  remained  jointly  liable  to  the  landlord  for  the  entire  rent. 

Geidt  &  Chitty  J.  J. 

Duhh  Haran  Singh  v.  Must  Bibi  Soglira  12  C.  W.  N.  668. 

Disclaimer— Forfeiture.— Theie  was    no  disclaimer  by  B.  of 

the  relationship  of  landlord  and  tenant  with  A  such  as  would  cause  a  for- 
feitsre  of  tenancy  when  B  did  not  deny  that  he  held  the  land  as  a  tenant 
although  he  denied  A's  title  to  the  interest  of  the  landlord,  A's  case  be- 
ing that  he  acquired  the  landlord's  interest  at  certain  rent  sales. 

Stephen  and  Doss  J.  /. 

F,  Mathewson  v.  Jadu^atho  12  C.  W.  N.  525. 

Denial  of  title  of  landlord,  effect  of— Forfeiture  of  notice  to 

jttft.— The  denial  of  the  title  of  the  landlord  in  order  to  disentitle  a  te- 
wmt  to  the  usual  notice  to  quit  must  be  before  the  institutioi)  of  the  saj^. 
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Tlidiammav.  Vaiku'ntaVl  Mai.  218,  followed.  Vithu  v.  Mai'niazuddin^i 
Cal.  125  followed.  AbdMa  v.  Moideen  (17  M.  L.  J.  R.  287>  not  followed. 

Wallis  &  Mwnro  J-  J. 

Reria  v.  Subrammani  3  M.  L.  T.  265  =  18  M.  L.  J.  153. 

I^ease — OondUion  far  payment  of  rent  in  advance—Suit  by  pur- 
chaser  of  demised  property  for  rent — Registration — Notice. — Oertain  pro- 
perty was  leased  for  a  term  of  10  yearf,  the  lease  containing  a  provision 
to  the  effect  that  if  at  any  time  during  the  currency  of  the  lease  the  lessor 
should  demand  any  portion  of  the  rent  in  advance  from  the  lessee,  the  lat- 
ter should  bs  bound  to  pay  it  on  obtaining  a  receipt.  Subsequently  to  the 
execution  of  this  lease  the  demised  property  was  sold  by  auction  in  execu- 
tion of  a  decree.  The  auction  purchaser  sued  the  lessee  for  rent,  but  /was 
met  by  the  plea  that  the  rent  claimed  had  been  paid  to  the  lessor  in  ad- 
vance under  the  terms  of  the  lease.  The  lease  was  registered  and  it  was 
found  that  the  auction  purchaser  hai  not  made  inquiry  of  either  the  lessor 
or  the  lessee  as  to  whether  or  not  any  rent  had  been  paid  in  advance  accor- 
diog  to  the  terms  of  the  lease.  Held  that  uader  these  circumstances  the 
plaintiff  was  not  entitled  to  recover.  Stanley  C  3.  &  Burkitt  J. 

Nand  Kishore  v.  Anwar  Husain,  30  All.  82. 

Legal  Practitioners  Act  (XVIII  ot\S79»— Unprofessional  Con- 
duct  €ts  amended  by  Act  XI  of  1896),  ss.  13  cl.  (/),  l^^Pleader,  right  of, 
in  declining  to  *act* — High  Court,  aJt  what  stage  of  proceediiigs,  can  inter- 
fere,  A  pleader  is  within  his  rights  in  decliniug  to  accept  a  brief  if  he 
does  not  wish  to  do  so,  and  is  not  bound  to  give  his  reason  for  it.  A  plea* 
dgr  called  upon  to  show  cause  why  he  should  not  be  reported  to  the  High 
Court  for  unprofessional  conduct  under  ss  13  and  14  of  the  Legal  Prac- 
titioners Act,  need  not  wait  to  see  the  result  of  the  application  against  him, 
and  is  entitled  to  come  at  once  to  the  High  Court  for  its  intervention. 

Maclean  C.  J.  &  Coxe  /. 
In  re  Nabin  Chandra  Das  Gupta,  a  Pleader,  35  Gala  817. 

Light  and  air — Ancient  lights — Substantial  interference — Nuisance 
Beflected  light — 'ilandatary  injunction,  refusal  of ^  Delay — Damages. — 
The  right  of  the  owner  of  the  dominant  tenement  is  a  right  to  the  recep- 
tion of  light  and  air  in  a  lateral  direction  but  to  coastitute  an  actionable 
obstruction,  the  same  must  amount  to  a  nuisance. 

The  question  that  has  to  be  decided,  is  not  how  m  ich  light  is  left  in- 
spite  of  the  obstruction  but  whether  there  has  been  such  a  dimiaution  of 
lipht  as  to  constitute  an  actionable  nuisance.  Colls,  v.  The  Hpme  and  Colo- 
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nial  Stores  (ld04i)  A,  0,  177  followed. 

Where  it  was  urged  that,  although  the  natural  light  coming  into  the 
dominant  tenant  had  been  diminished,  the  reflected  light  had  increased  with 
the  result  that  the  rooms  were  better  lighted  than  before^  but  it  was  ad- 
mitted that  if  the  building  was  raised,  the  light  coming  into  the  building 
would  be  seriously  affected. 

Hdd — That  the  right  of  the  dominant  owner  (to  light)  should  not  be 
made  dependent  on  his  refraining  from  exercising  his  undoubted  right  of 
raising  the  height  of  his  building;  there  was  thus  a  substantial  interference 
with  his  right?.  Fletcher  J, 

Anath  Nath  Deb,  v.  J.  C.  Gahtaun  12  C.  W.  N.  51  P. 

Limitation — Execution  of  Decree,  Application  for — Ame'tided  decree, 
limitcUion  in  case  of.-- Held,  uhat  an  application  for  execution  made  after 
3  years  from  the  date  of  the  original  decree  but  within  3  months  of  the 
date  of  amendment  of  the  decree  by  which  it  became  for  the  first  time 
capable  of  execution  was  within  limitation, 

Muhammad  Suleman  Khan  v,  MuJiammad  Yar  Khan  17  All.  39 
Chhedi  v.  Lall/u  24  All.  300  and  Runyiah  v.  Nanjappa  2G  Mad.  480 
followed.  Chamier  &  Sanders  C.  J. 

Musammat  Zuhra  Bibiv.  Musammat  Zulaikha  Bibi  11  O.  G,  22. 

Misjoinder — amendment  of  plaint — original  plans  within 
rtme.— Several  Plaintiffs  joined  to  institute  a  suit  well  within  the  prescrib- 
ed period  of  limitation:  on  ai  objection  being  raised  as  to  misjoinder  of 
parties  and  of  causes  of  action,  the  plaint  was  amended  by  striking  out  the 
names  of  all  the  Plaintiffs  but  one,  who  elected  to  continue  to  carry  on 
the  suit  so  instituted  within  time:  Held,  the  suit  was  not  barrei. 

Maclean  C.  J,  Ha/ringtan  &  Fletcher  J.  J. 
A.  S.  Barrow  v.  Hem  Chandra  12  C.  W.  N.  49a 

Appeal — Time  spent  in  review — ^Held,  that,  in  computing 
the  period  of  Limitation  for  an  appeal  the  time  spent  in  prosecuting  a  re« 
view  should  be  deducted.  Robertson  /• 

Jagatram  v.  Jacob  3'P.  W,  K,  239. 

Limitation  Act  s.  14:  Suspension  of  right  of  action.— In  1872,  a 
Hindu  died  intestate  leaving  three  sons  B.  M.,  M.  M.  and  C.  L.  C.  I4  died 
in  1881.  On  the  18th  January  1892  M.  M.  and  the  sons  of  C.  L.  were  dis- 
popsessed  of  their  share  in  certain  property.  In  189G  the  sons  of  0.  L.  ins- 
tttnted  a  suit  against  P.  M.  i^nd  M.  M,  for  possession  and  account,   ftnd  in 
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1897  on  the  death  of  B.  M.  and  M.  M.  their  soqb  were  brought  on  the  re- 
cord. The  sons  of  M.  M.  Bupported  the  sons  of  C.  L.,  and  an  issue  was  rais- 
ed as  between  the  co-defedants  as  to  whether  the  eons  cf  M.  M.  were  en- 
titled to  a  eertain  share.  A  decree  dated  the  20th  April  1903,  was  passed 
in  fatour  of  the  plaintiff  and  it  was  further  declared  that  the  defendants, 
the  sons  of  M.  M.,  were  entitled  to  the  share  they  claimed.  The  sons  of  B. 
M*  appealed.  On  the  •22nd  February  1904,  the  Appeal  Court  confirmed  the 
decree  in  favour  of  the  plaintiffs,  and  set  aside  the  decree  so  far  as  it  re» 
lated  to  the  sons  of  M.  M.  Thereupon,  on  the  14th  November  1904,  the  sons 
of  M.,  M.'  instituted  the  present  suit  against  the  Rons  of  C.  L.  and  of  B.M. 
for  possession,  partition  and  accounts; — Eeld,  that  the  right  of  the  plaintiffs 
to  bring  an  action  to  recover  the  property  was  suspended  between  the  20th 
April  1903  and  the  22Dd  February  1904,  and  that  in  consequence  the  suit 
was  not  barred  by  limitation.  Ranee  Surrio  Moyee  v.  Skooahee  Mokhee  Bur- 
monia,  12  Moo.  I.  A.  244,  and  Prannath  Ryy  Chowdhry  v.  Rookea  Be- 
gum,  7  Moo.  1.  A.  323,  followed.  Qtioere  :  whether  section  14  of  the  Limi- 
tation  Act  covers  the  case. 

Maclean  (7.  J.  &  Harrington  &  Flttoher  J.  J. 
Lakhan  Chunder  Sen  v.  Madhuaudan  Sen,  35  Calc.  209. 

a  16,— Attorney  and  Client— Sjlicitor' a  costs,  suit  for— Limi- 
tation— Ordjer  for  taxation-Practice. — An  order  for  taxation  of  a  solicitor's 
costs  does  not,  under  s.  15  of  the  Limitation  Act,  stay  the  institution  of 
any  suit  by  him  for  his  costs.  Art  84,  Sch.  11  of  the  Limitation  Act  is 
applicable  to  such  a  case.  Per  Harington,  J  An  order  for  taxation  can 
only  affect  the  right  to  institute  a  suit  if  it  relates  to  something  which  is 
a  condition  precedent  to  the  bringing  of  a  suit. 

Maclean  G  7".  &  Harrington  &  Fletcher  J.  J, 

Mdkham  Lai  Mukmyee  v.  Nalin  Chandra  Oupta,  36  Calc.  171. 

Arts  89,  116,132.— Principal  and  Agent— Account,    suit 

fer^-IAmitation— Charge  upon  immoveable  property— Contract  under  re- 
gistered docwaent.— Where  the  suit  is  not  merely  one  for  account,  but  one 
to  enfqrce  in  the  plaintiff's  favour  the  charge  created  to  secure  the  moneys 
which  might  be  found  due  from  the  agent  to  his  principal  on  his  accounts, 
the  case  falls  within  Art,  132  of  the  Limitation  Act.  To  ascertain  which 
Article  of  the  Second  Schedule  of  the  Limitation  Act  applies,  it  is  impor- 
tant  to  see  what  is  the  relief  which  the  plaintiff  claims.  Asghar  Alt  Khan 
V.  Khursher  Ali  Khan,  24  All.  27;  L.  R  28  I.  A  227,  Jogendra  Nath  Roy 
V.  Deb  Nath  Chatterjee,  8  G  W.  N.  113,  Madhub  Chunder  Chuck^buUi  v. 
P^bendra  Nath  Dey,  1  C,  L.  J.  147,  Shib  Chandra  Roy  v,  Chandra  Nq^ 
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rain  Mvkerjee,  32  Calc.  712,  Mali  Lai  Boss  v  Amin  Chand  Ohattopadhay, 
1  C.  L.  J.  211,  distinguished.  Maclean  C.  J.  &  Caxe  J. 

Hafeziiddin  tlandai  v,  Jadw  Nath  Saha,  35  Calc.  293. 

..i-^Art  B.  91,  144 — Benami  transfer — Fraudulent  object  defea* 

ied^Right  of  owner  to  recover  from  benamidar — Where  a  benami  deed  of 
transfer  of  land  was  executed  with  the  object  of  defrauding  creditors,  but 
the  object  failed,  Held — That  the  owner  was  entitled  to  recover  the  land 
from  the  benamdar  and  that  without  being  required  to  set  aside  the  deed 
as  a  prelioiinary.  Art,  144  not  Arfc.  91,  of  the  Limitation  Act  therefore  ap- 
plied to  the  suit.  P.  0. 

Veiherparmal  Chetty  v,  R.  Muniandy  Servai  12  C.  W.  N.  562. 

^Art  111,  132— Unpaid  vendor  g  lien— statutory  charge-Trans- 
fer of  Property  Act,  Sec  35  payment  of  prior  incumbrance  by  vendee^ 
Liability  of  vendee. — A  claim  by  a  vendee  for  the  enforcement  of  payment 
of  purchase  money  by  sale  of  the  purchased  property  is  a  statutory  charge 
differing  from  the  lien  which  an  unpaid  vedor  in  equity  possesaesfor  the 
recovery  of  the  balance  of  his  purchase  money.  The  article  of  Limitation 
applicable  to  such  a  suit  is  132  and  not  111.  Ear  Lai  v.  Muhcmdi  L.  B. 
All.  454;  Rama  Krislina  v.  Subrahmania  Mad,  305.  approved  and  followeA 

F.B. 

Munir  un  Misa  v.  Akbar  Khan  5  A.  L.  J.  243. 


Art.  123 — Scope  o/— Article    123  of  the    Limitation  Act  is 

not  meant  to  be  applied  to  cases  of  reversioners  suing  to  recover  proper- 
ty which  has  been  held  for  some  intervening  time  by  a  widow,  whether 
that  property  be  moveable  or  immoveable.  Beam^in  J. 

Oanpatrao  v.  Vamanrao  10  Bom.  L.  R.  210. 

Art.  144 — Suit  for  possession  under  an  Arthamulgeni  lease 
governed  by  art.  144 — A  suit  to  recover  possession  of  land  leased  under  an 
Arihamulgeni  lease  is  not  based  on  the  contract  to  deliver  possession  con- 
tained in  the  lease  deed,  but  on  the  completed  title  to  possession  acquired 
under  the  lease.  The  period  of  limitation  applicable  to  such  a  suit  is  tha^ 
provided  in  article  144  of  schedule  II  of  the  Limitation  Act 

Benson  &  Miller  J.  / 
Mogera  Nandi  v.  Parameswara  Udpa  31  Mad.,  51. 

Art.  169 — AppliGobUity — No  service  on  respondent — service 

without  declaration  under  sec.  82  0.  P.  C.  No  good  service. — Art  169  of 
the  limitation  act  has  no  application  to  cases  where  the  respondent  had 
no  notice  of  the  appeal  itself. 
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Where  the  respondent  refuses  to  accept  service  or  cannot  be  found, 
it  is  the  duty  of  the  Court,  before  proceeding  with  the  appeal,  to  declare 
that  the  notice  had  been  duly  served,  and  there  is  no  sufficient  service  in 
law  where  there  has  been  no  such  declaration  under  Sec.  82  C.  P.  (X 

Benson  &  Munro  J  ."J. 

Venkobachar  v.  Bughavendrachar  18  M.  L  J.  90. 

Arts.  178,  179 — No  limitation  as  long  as  proceedings  inUi- 
ated  by  decree-holder  are  pending ^Fresh  application  barred  if  presented 
more  than  three  years  after  removal  of  bar, — Where  the  bar  to  execution 
proceedings  is  removed  by  the  order  of  a  lower  Court,  the  fact  that  an 
appeal  is  preferred  against  such  order  will  not,  when  execution  is  Eot  sta- 
yed in  consequence  of  such  appeal,  prevent  limitation  from  running  against 
the  execution-creditor  until  the  disposal  of  the  appeal  A  fresh  applica- 
tion for  execution  presented  more  than  three  years  after  the  date  of  the 
order  of  the  lower  Court  will  be  barred  by  limitation.  The  dismisal  of  an 
execution- petition  without  notice  to  the  parties  and  without  removing  the 
attachment  made  thereunder,  is  a  mere  direction  to  the  officers  of  Courfc  to 
remove  the  application  from  the  pending  list.  The  execution  proceedings 
are  not  closed  thereby  and  must  be  considered  pending.  The  decree-holder's 
right  to  apply  for  their  continuance  accrues  from  day  to  day  and  will  not 
be  barred  till  three  years  have  elapsed  after  such  proceedings  cease  to  be 
pending.  When  an  execution  application  is  dismissed  as  aforesaid,  a  subse- 
quent application,  in  so  far  as  it  asks  for  the  sale  of  properties  already  at* 
taohed  under  the  former  application  is  one  for  continuance  of  proceedings 
and  not  a  fresh  application  for  execution.  Kedarnath  Dutt  v.  Harra  Chand 
DvM,  8  Calc,  420,  followed.  Miller  &  Munro  J.  J. 

Chalavadi  Kotiah^  %\  Poloori  Alimelammah  3  M.  L  T.  319 

=  31  Mad.,  71. 

Art  178  (4) — Application  to  take  some  step  in  aid  of  eze 
euiion — Payment  of  process  fees. — Held  that  the  mere  payment  of  pro- 
cess fess  on  an  application  for  execution,  unaccompanied  by  any  application 
asking  the  Court  to  take  some  specific  action,  will  not  have  the  effect  of 
giving  a  fresh  starting«point  for  limitation  within  the  meaning  of  article 
179(4)  of  the  second  schedule  to  the  Indian  Limitation  Act,  1877.  Tha- 
kwr  V,  Kativaru  "Ram  22  AIL,  358  followed.  Vijiyaraghavalu  Kaidu  v. 
Srinivasalu  Kaidu  28  Mad ,  399  distinguished. 

Aikman  &  Karamat  Husain  J  J. 
ShtJ  Prasad  v.  Indar  Bahadur  Singh,  A.  W.  N.,  1908,  74. 

Madras  City  Municipal  (Act  III  of  1904)  Sch.  VI,  cl.  1—"  Pro- 
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P^f^* — ^Trailer  cars  are  vehicles  with  gpringfl  and  afe   **propeHe(f '   within 
tJie  meaning  of  the  words  as  used  in  sch.  VI  of  Madras  Act  HI  of  1904^. 

Benson  &  Munro  J.  J^ 
The  Madrcts  Eleotric  Tramways  Co,  v.  The  Madras  Corporation, ^IB 

M.  L.  J.  149. 

Madras  District  Municipalities  Act  (IV  of  1884)  s.  26— Power 
of  Munieipality  conferred  by  the  section  wider  than  that  conferred  by  iJ«- 
gfdation  VII  of  1817  on  Revenue  Board— Municipality  has  under  s.  26 
of  Act  powers  of  actual  management  ami  can  maintain  suit  on  bonds 
%n  the  name  of  the  superseded  trustee  without  cbtaining  an  assignment. 
The  powers  conferred  on  Municipality  in  respect  of  charitable  endowments 
when  action  is  taken  under  section  26  of  the  District  Municipalities  Act 
are  wider  than  those  conferredon  the  Board  of  Revenue  by  Regulation  VII 
of  1817.  Under  the  Regulation,  the  Board  has  only  powers  of  superinten- 
dence but  Municipalities  have,  under  the  Act,  powers  of  actual  manage- 
ment in  addition  to  the  power  of  superintendence  vested  by  the  Regula- 
tion in  the  Board  of  Revenue.  It  is  competent  to  a  Mimicipality  which 
has  taken  action  under  section  26  in  respect  of  a  charitable  endowment 
to  maintain  a  suit  on  a  bond  standing  in  the  name  of  the  superseded 
trustee  without  obtaining  an  assignment  of  such  bond. 

Miller  &  Munro  J.  J. 
The  Chairman,  Municipal  Council  of  Rajahmundfty  v.  Suswrla  Ye^ 

Jeaieswarlu  31  Mad,,  111. 

Madras  Local  Boards  Act  (V  of  1884),  s.  96— Act  throws  on  Lo' 
cal  Boards  the  duty  of  making  necessary  improvemsrUs  in  roads  by  nece- 
ssary implication— Board  not  liable  for  damage  caused  by  such  works, 
when  not  negligently  carried  out, — ^The  duty  imposed  on  District  Boards 
by  section  94  of  Madras  Act  V  of  1884  to  construct  and  maintain    roads 

easts  on  them  by  necessary  implication  the  duty  of  constructing  and  main* 
taining  the  necessary  culverts  and  tunnels  under  them.  Tnis  implied  po- 
wer to  construct  and  maintain  such  culverts  and  tunnels  is  not  merely 
permissive,  to  be  exercised  only  when  no  injury  will  be  caused  to  others 
thereby,  but  an  imperative  duty  cast  on  the  Board  by  the  Act.  No  suit 
fiw  injunction  or  damages  will  lie  against  the  District  Board  for  any  injury 
caused  by  the  construction  or  improvement  of  such  works,  when  such 
works  or  improvements  are  necessary  in  the  interest  of  the  public  for  the 
maintenance  of  the  road  and  there  is  no  negligence  in  the  carrying  out  of 
the  work.  Samkara  Vadivelu  PUlai  v»  Secretary  of  State  for  India  in 
OoiwM5ii,.28  Mad,  72,  distinguished.  White  C.J.  &  Miller  J. 

Aiyasami  Avyar  v.  The  District  Board,  Tanjore  31  "^f^^j*  Q][)OQle 
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Mahomedan  Law— 6W/i — Validity  of  deed  of  gift — Marshul-maut 
Death  iUneaa,  what  constitute — Apprehension  of  death — Concurrent  judg* 
Toents  on  fact — Privy  GauncU,  practice  of. — ^The  question  in  this  case  was 
whether  a  deed  of  gift  was  invalid  by  reason  of  the  Mabomedan  law  of 
maraHd-matU,  relating  to  gifts  made  in  death  illness:  Held,  that  whether 
the  donor  was  or  was  not  nnder  apprehension  of  death  at  the  time  the 
deed  was  execnted  was  rightly  treated  by  the  Courts  below  as  the  decisive 
test.  That  was  a  question  essentially  of  fact  and  of  the  weight  and  credi- 
bility of  evidence:  and  there  being  concurrent  judgments  on  the  evidence 
that  there  was  no  such  apprehension,  the  Judicial  Committee  declined  to 
interfere,  particularly  as  it  appeard  that  the  reasons  given  by  the  Courts 
established  a  large  preponderance  of  probability  in  favour  of  the  concla- 
sion  at  which  they  had  both  arrived.  P.  0. 

Fatima  Bibi  v.  Ahmad  Baksh^  35  Calo.  271. 

CKft — Mu^aa  gifts  of  undivided  shares  in  Companies  and 
shares  in  Freehold  property  in  Rangoon — Whether  law  of  Muihaa  op- 
plicable  to  Mahomedans  residing  in  Rangoon — Death  hed  Gifts-- Gifts  made 
not  under  sense  of  imminence  of  death.  In  suits  brought  to  set  aside 
certain  deeds  of  gifts  executed  shortly  before  his  death  by  a  Mahomedan 
in  Rangoon  in  favour  of  his  widows  and  minor  children,  as  being  invalid 
because  they  were  death-bed  gifts,  and  because  they  were  contrary  to 
the  law  of  mushaa  (prohibiting  gifts  of  undivided  shares  in  property  which 
is  divisible): — Held  in  accordance  with  the  principles  laid  down  in  Muha- 
m/mad  Mumtaz  Ahmad  v.  Zuhaida  Jan,  I,  L.  B.  11  All.  460;  L.  B.  16 
I.  A.  205,  that  assuming  the  law  of  mushaa  to  apply  to  the  succession  of 
Mahomedans  residing  in  Rangoon  that  doctrine  was  not  applicable  to 
Bhares  in  Companies  nor  to  shares  in  freehold  property  in  a  large  commer- 
cial town.  Hdd^  also,  on  the  facts,  upholding  the  concurrent  decisiois  of 
gift  were  not  executed  under  pressure  of  the  sense  of  the  imminence  of 
death,  and  were  therefore  valid  (1907).  P.  C. 

Ibrahim  Godam  Arifi,  v.  Saiboo,  35  Calc,  1. 


AmU-bil'hadis — Ha/najisect — Mosques-— Right  of  worship  by 
differerU  sects — Dedication  to  particular  sect  Mahomedans  of  the  Amil- 
bUl-hadis  or  Wahabi  sect  have  the  sight  to  worship  in  a  mosque  built 
primarily  for  the  use  of  and  used,. as  a  general  rule,  by  members  of  the 
Hanafi  sect,  and  cannot  be  debarred  from  the  exercise  of  such  right  on 
the  ground  of  their  views  in  the  matter  of  ritual  being  different.  Quaere: 
Whether  a  special  dedication  of  a  mosque  to  any  particular  sect  of  Maho- 
medan would  be  in  accordance  with  Mahomedan  EqclesiaiticfJ  law,    A<(f 
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nUah  V.  Azum-UUah,  12  All.,  404,  followed.        BreU  &  ChiUy  J.  J. 
Abdus  Subhan  v,  Korban  AH,  35  Cal.  294. 


■Gilt — Hiba   bil   mushaa — Voeseasion.    Held   that    what  is 
known  to  Mnhammadan  law  as  a  hiba  bil  muahact,  or  gift  of  an  undivided 
joint  property,  is  a  valid  gift  if  the  donee  obtains    possession.    Aikman  J. 
Mohib  uUah  v.  Abdul  Khalik,  A.  W.  N.,  1908. 104. 

Halbar  Law. — Decree  against  Karnavan^Subsequent  diviison  irUo 
Tawazhi  Procedure — ^The  members  of  a  tar  wad  cannot  escape  liability 
for  debts  or  decrees  binding  on  the  tarwad  by  dividing  themselves  into 
tavazhiesy  but  where  the  Karnavan  of  the  original  tarwad  has  oeased  to 
represent  them  they  cannot  be  bound  by  proceeding  in  execution  of  a  decree 
against  him  unless  they  are  separately  i  epresented  in  the  execution  pro* 
ceadings.  Benson  &  Wallis  J.  J. 

Kunhi  Kannan  v.  Mannay  Setha,  18  M«  L.  J.  132. 

Malbar  Compensation  for  Tenants'  ^Improvements  Act  (Vll 
^f  1887)  8.  7,  sec.  18,  (Act  I  of  1900 j— Scope  of— Improvements  ef- 
fected after  1886  in  virtue  of  contracts  made  prior  to  1886.  Sec.  7  of  the 
Malbar  Compensation  for  Tenants'  Improvaments  Act,  YII  of  1887,  (re- 
presented as  sec.  19  of  Act  1  of  1900)  precludes  parties  from  contracting 
themselves  out  of  the  Act  by  any  contract  made  afcer  January  1st  1886, 
but  it  does  not  affect  the  validity  of  contracts  made  prior  to  that  date, 
whether  the  improvements  were  made  before  or  after  January  188G  in 
which  case  the  rate  of  compensation  is  governed  by  the  terms  of  the  con- 
tract itself.  F.  B. 

Raud^purayait  v.  Neroth  Kunhi,  18  M.  L.  J.  98  =  3  M.  L.  T,  291. 

Mortgage— Oc/ns'.ruc^ton  of  decree  on  mortgage — Decree  under  sees. 
86  and  88,  Transfer  of  Propeuiy  Act — •*  Ftdure  interest  " — Power  to  give 
interest  after  dote  fixed  for  payment — Interest  to  daie  of  realization  of 
mortgage  debt.  In  a  suit  for  foreclosure  a  .'conditional  decree  was  made 
under  sections  86  and  88  of  the  Transfer  of  Property  Act  for  the  sum  due 
for  prineipal  and  interest  on  the  mortgage,  and  for  cost,  for  redemption 
on  payment  of  the  amount  so  due,  "  with  future  interest  at  7  annas  per 
cent,  per  mensem  from  the  date  of  the  suit,  or  before  the  18th  March 
1897,  "  and  for  sale  on  default  of  payment:  and  the  decree  was  made  ab- 
solute on  25th  June  1898:— Held,  on  the  construction  of  the  decree,  that 
on  such  default  the  plaintiffs  were  entitled  in  execution  to  **  future  inte- 
rest at  7  annas  per  cent,  per  mensem  '*  afcer  the  date  fixed  for  redemp* 
turn,  and  up  to  the  date  of  realization  of  the   entire  amount.    Malirrajah 
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ofBharatpvr  v.  Kanno  Dei,  23  All.  181;  L.  B.  28  I.  A.    34,  and  8unda/r 
Koer  v.Rai  Sham  Krishen,  34  Calc,,  150;  L,  R,  34    LA,   9  followed, 

B.C. 
Gokuldaa  v.  Ohaairam,  35  Calc.  221. 


Usufructuary  mortga^eF^Ouater  of  mortgageee — Adverse 
poaeeasiovu  One  of  the  purchasers  of  the  equity  of  redemption  in  a  usu- 
fructuary mortgage  ousted  the  mortgagees  and  took  possession  of  the  en- 
tire mortgaged  property  which  he  retained  for  more  than  twelve  years; 
but  it  was  found  that  he  never  denied  the  mortgagors'  title,  and  that  the 
mortgagors  had  no  right  to  present  possession.  Held,  that  there  was  no 
adverse  possession  as  against  the  other  mortgagors,  although  there  was 
as  against  the  mortgagees,  and  that  the  right  of  redemption  was  not  lost: 
the  ouster  of  the  mortgagees  did  not  entitle  the  plaintiff  to  re-enter  into 
possession.  Bannerjee  &  Aifemon  /.  J. 

Ismdar  Khan  v,  Ahmad  Huso/in,  30  All.  150. 

Transfer  of  Property  Act  a.  69 — Attestation — Acknowledge 
ment  of  eignature-- Attestation,  whether  vaUd — Succession  Act,  S.  60  cl.  (3). 
Held  (1)  that  there  is  no  attestation  unless  the  signature  is  made  in  the 
presence  of  the  attesting  witness,  who  in  the  future  will  be  able  to  testify 
that  it  was  done,  (2)  that  the  provisions  of  Sec.  50  (cl,  3)  of  the  Indian 
Succession  Act  do  not  apply  to  other  acts,  as  though  they  appeared  in  «i 
interpretation  Act,  and  the  absence  of  a  similar  provision  for  the  acknow- 
ledgment of  execution  in  sec.  59  of  the  Transfer  of  Property  Act  shows 
that  attestation  of  actual  execution  is  necessary. 

Qirindra  v.  Bejoy  R  26  Cal.  246.  Abdul  v,  Saliman  27  Cal.  190,  Sasi 
V.  Chandra  33  CaL  864,  Dinamayarv.  Bon  7*  Cal.  W.  N.  160,  followed. 
Bamji  v.  Bat  Pwrvati  R.  27  Bom.  91,  and  Oanga  v.  Shinw  R.  26  All  69, 
Dissented  from.  WaiUs  iSs  Sankaran  Nair  J.  J. 

ahavnu  v.  Abdvi  3  M.  L.  T.  300. 


Usufructuary — by  occupancy  tenant — sv/rrender-'devolution 

of  equity  of  redemption. — Where  a  valid  usufructuary  mortgage  on  his 
holding  has  been  effected  by  an  absolute  occupancy  tenant  and  the  tenant 
surrenders  to  the  landlord,  the  equity  of  redemption  passes  to  the  latter 
and  is  not  extinguished  by  his  merely  accepting  rent  from  the  mortgagee 
in  possession.  In  such  a  case  the  tenancy  has  in  consideration  of  law  a 
continuance,  and  the  mortgagee  cannot  in  equity  be  allowed  both  to  remain 
in  possession  under  the  mortgage  and  to  repudiate  the  liability  to  be  re- 
deemed which  is  eharacteristic  of  a  mortgage. 

B(Uiram  v.  Ram  Ba>o  4  >^  L.  R.  57. 
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^T.  P.  Aet—Seotiom  92  ami   H—Mortgage-^Bed^mptian— 

Suiseqv^nt  suit  for  profits  received  by  mortgngee  barred. — In  a  suit  for  re- 
demption there  ought  to  be  a  complete  and  final  settlement  of  all  accounts 
between  the  mortgagee  right  up  to  the  time  of  actual  redemption  or  sale, 
as  the  case  may  be.  A  mortgagor  therefore  who  has  obtained  a  decree  for 
redemption  and  paid  in  what  was  found  by  the  decree  to  be  due  from  him 
cannot  subsequently  sue  for  profits  realized  by  the  mortgagee  in  possession 
which  might  and  ought  to  have  been  taken  into  account  at  the  time  of 
passing  the  decree.  Richards  J. 

Kashi  V.  Bajrag  Prasad,  30  All.  86. 

Mutt, — Head  of— Power  to  bind  muM  prop&rty — Income  of  mwtt  in 
\he  har^  of  successor  liable  for  debts  properly  coniraded-^TYi^  position  of 
the  head  of  a  mutt  in  reference  to  the  muiDt  is  analogous  to  that  of  the 
manager  of  an  infant  heir.  Where  debts  are  contracted  by  the  head  of 
a  mutt  for  purposes  binding  on  the  mutt,  a  decree  in  respect  of  suob  debts 
may  be  passed  against  his  successor  charging  the  income  of  the  mutt  pro* 
peity  though  such  debts  were  not  expressly  charged  on  the  income  of  the 
mutt.  White  C.  J.  <fe  Miller  J. 

Srimath  Daivasikamani  v.  Noor  ilahomed,   81  Mad.,  47. 

Negotiable  Instroments  Act  (XX?I  of  1881)  sees.  7, 82  63,  64, 
116,134 — BiUs  of  exchange — Acceptance  by  drauee — acceptance  takwi  on 
copies  of  biUs  not  a  valid  acceptance — BiUs  ejidorsed  over  to  a  drav)ee  in 
ease  of  need — B.older  in  due  cov/rse. — The  d/rawee  can  maintain  the  syAt 
vsUhovi  disclosing  his  principal,  as  a  hoLder  in  due  course — B^  acceded 
need  not  be  dishonoured  and  protested — Liability  of  acceptor  at  maturity 

of  the  biUs-^Assent  not  signed  on  bills  but  on  copies — Assent    no  valid. 

The  plaintiff  sued  to  recover  on  certain  bills,  drawn  on  the  defendant  and 
endorsed  over  to  the  plaintiff,  the  defendant  having  failed  to  pay  them. 
In  one  of  the  suits,  the  acceptance  by  the  defendant  was  signed  upon  the 
original  bill  but  in  others  it  was  merely  on  copies  of  the  bills.  The  lower 
appellate  Court  threw  out  the  first  suit  on  the  grounds  that  the  plaintiff 
was  suing  as  agent  for  the  London  firm  Fi-acis  Times  &  Co.  without  dis- 
closing his  principals,  so  that  the  suits  were  defective  in  form:  md,  se- 
condly, that  the  suits  were  not  competent  as  the  bills  had  never  been  dis- 
honoured and  protested.  The  remaining  suits  were  dismissed  on  the 
ground  that  the  acceptance  was  written  on  copie  s  of  the  bills. 

Held,  (1)  that  the  bills  were  indorsed  over  to  the  plaintiff  by  the 
Banks  in  whose  favour  they  were  drawn  so  that  he  was  a  holder  deriving 
title  from  the  holder  in  due  course,  and  as  such  be  was  competent  to  sue 
imder  sec.  58  of  the  Negotiable  Instruments  Act,  1881. 
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(2)  That  the  bille  were  made  payable  in  Bombay,  and  \  consequently, 
under  868,  134  and  32  of  the  Act  the  acceptor  became  liable  at  the  matu- 
rity oi  the  bills.  Preseotment  is  not  necessary  to  charge  the  acceptor.  The 
acceptor  was  the  principal  deb!;or  and  his  liability  was  independent  of 
presentment. 

(3)  That  whereas  s.  7  of  the  Act  lays  down  the  acceptance  shall  be  signed 
either  upon  the  bill  or  upon  one  of  its  parts,  the  defendant's  assent  was 
signed  only  upon  copies  of  the  bills;  and  thus  a  material  requirement  of 
the  law  omitted  with  the  result  that  there  was  no  valid  acceptance. 

Jenkins  CL  J.  i£  Batchelor  J. 
Ardeahir  v.  Khuahaldas  10  Bom.  L.  B.  268. 

Onde  Civil  Courts  Aot,  s.  17— Possession  of  land  by  demolition  of 
house  thereon  or  on  payment  of  compensation  for  it — Valuation  of  stiuit 
forpwrposes  of  jwrisdiction.  The  defendant  held  some  land  of  plaintiff  on 
rent  and  built  a  house  upon  it  disregarding  the  latter' s  notice  to  him  to 
quit  the  land.  The  plaintiff  sued  for  the  demolition  of  the  building  and 
the  restoration  of  the  land  to  him.  He  went  on  to  say  that,  if  for  any 
reason  the  Court  could  not  order  the  demolition  of  the  building,  a  decree 
might  be  passed  in  his  favour  for  possession  on  payment  of  compensation 
for  the  building.  The  building  was  found  to  be  worth  more  than  rupees 
one  thousand;  and  the  Munsif,  in  whose  Court  the  suit  was  filed,  held 
that  the  building  was  the  part  of  the  subject  matter  of  the  suit  within  the 
meaning  of  s.  17  of  the  Oudh  Civil  Courts  Acts  and  returned  the  plaint 
for  presentation  to  the  Proper  Court  on  the  ground  that  the  value  of  the 
subject-matter  of  the  suit  exceeded  Bs.  1,000. 

Held,  that  the  iubject-matter  of  the  suit  was  the  value  of  the  property 
which  the  plaintiff  said  he  was  entitled  to  take  possession  of,  «id  that 
the  case  should  be  restored  to  the  Munsif  s  file  and  disposed  of  according 
to  law.  Chamier  J. 

ShailA  Nawab  Ali  v.  Durga,  II,  0.  0.  451 . 

FartiM— 5tM(  for  rent^Bffeot  of  all  mutwaUis  not  being  made  par» 
ties  to  a  rent-suit — ^Where  the  persons  liable  to  pay  rent  are  mutwaUis, 
it  is  essential  that  all  the  mutvxMis.  should  be  brought  before  the  Court 
as  defendants,  inasmuch  as  rmiiwaUis  stand  in  the  position  of  trustees. 

Maclean  C  J.  &  Oeidt  J. 

Abdul  Bab  Ohowdhury  v.  Eggar,  35  Calc,  183. 

Traotioe.— ifodras  High  Cowrt— Original  aides  rules,  1902,  Rule  BSZ 

Advocates— Bight  to  appear  and    plead.    Held,  that    there    is     no  rule 

of  law  which  prevents  a  party  acting  by  a  Vakil    on    the    Original  Side 
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of  the  Madras    High    Court,    from  being    heard    b>   coun6eI,that  ii  to 
say  by  an  Advooate,  appearing  from  him.  WaUis  J. 

K.  Mungiah  Chetty  v.  K.  Bamiah  OheUy,  3  M.  L  T.  322. 

Right  to  begin— Deferhdants  supporting  plaintiff  must  Ugin 
before  defendants  opposing  him.  If  some  of  the  defendants 
in  a  8uit  support  wholly  or  partly  the  plaintifiTa  case  they  must  add- 
ress the  court  and  call  their  e/idence  before  the  defendants,  really  opposed 
to  the  plaintiffs  case,  commence  their  case. 

The  word  plaintiff  means  every  person  asking    relief  against  another 
person.  RussM  J. 

Haji  Bibi  v.  H.  H.  Sir  Sultan  Mahtmed,  10  Bom  L.  B  327. 

Jntorpfoocier— 5w<  to  redeem  mortgage  against  two  parties 
elaiming  mortgage  money-^-Appropriate  relief.  When  a  mortgagor  was 
about  to  pay  of  the  mortgage  amount  to  an  assignee  off  the  mortgage,  the 
mortgagee  disputed  the  assignment  and  also  claimed  to  be  paid  the 
mortgage  amount.  The  mortgagor  thereupon  ffled  a  suiti  impleading 
both  the  mortgagee  and  the  assignee  as  defendants.  The  plaint  conta« 
ined,  in  substance,  a  claim  for  redemption,  but  it  also  prayed  that  the 
defendants  should  be  required  to  interplead  concerning  their  claim  to 
the  mortgage  amount,  and  that  the  mortgagor  should  be  damnified  in 
consequence  of  the  loss  of  the  original  mortgage  deed.  Prior  to  the 
hearing  the  defendants  agreed  that  thn  assignee  was  entitled  to  receive 
the  mortgage  amount,  the  suit  was  dismissed  as  not  being  maintainable 
as  an  interpleader  suit,  inter  alia  because  plaintiff  cltimed  an  indemnity 
and  consequently  had  an  interest;  on  appeal. 

Reld,  that  it  was  erroneous  to  treat  the  suit  as  only  one  of  inter 
pleader.  In  as  much  as  the  plaint  also  contained  in  substance  a  claim 
for  redemption  that  was  the  appropriate  relief,  in  the  circumstances. 
Vyvyan  v.  Vyoyan,  (1861)  4  De.  Q.  F  &  J.  183  followed. 

Jenkins  0.  J.  &  Batchelor  J. 

Jaggannaih  v.  Tcdba,  10  Bom«  L.  B.  314. 

"Belief  graTUed  whieh  was  not  asked  for  by  the  plaintiffs' 


Appeal — Court  fee.  The  plaintiffs  in  a  suit  for  f  ale  on  a  mortgage  were 
granted  by  the  first  Court  a  relief  for  which  they  had  not  asked  and 
which  could  not  properly  have  been  granted  to  them  without  an  amend- 
ment of  the  plaint.  On  appeal  by  one  of  the  defendants  the  appellant 
was  made  to  pay  an  additional  court  fee  corresponding  to  the  relief 
granted  to  the  plaintiffs.  The  plaintiffs  respondents  were  also  required  to 
jx^e  ^ood  the  deficifucy  in  (he  couit  fee  paid  in   t)i^   firpti  CMl^  TM^ 
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the  plaintiffs  deelined  to  do  unless  the  decree  was  confiimed  in  its  entirety. 
Heidi  that  tihe  plaintiffs  were  not  entitled  to  retain  the  fall  benefit  of 
the  first  Court's  decree  nor  liable  to  pay  the  additional  court  fee;  and  the 
appellani)  might  on  application  to  the  proper  authority  obtain  a  refund  of 
the  excess  court  fee  which  he  had  been  erroneously  compelled  to  pay. 

Sijaifdey  (7,  J.  &  BurkUt.  J. 
ItmUlt  Sen  Singh  v.  Rikhai  Singh,  30  All.  103. 

Pre  Emppion— TFaji6  uZ-ar^— CoTW^ruc^ion  of  document''''Shv/rkayan- 
i.  ehikml")  The  Wajib-ul-arz  of  a  village  (Kandhla)  in  the  Muzaffam 
gar  district  gave  a  right  of  pre-emption,  first  to  shikmi  co-sharer  (Shurkay- 
anri'shikmi)^  secondly,  to  share-holders  descended  from  a  common  ancestor 
(Shurkayan  i-jaddi),  and  thirdly,  to  khewatdara  in  the  mahal  (  Khewat 
daran-i  maJuU).  The  mahal  was  divided  into  seven  pattiea  and  the  land 
in  dispute  was  situated  in  patti  Khail  thok  Bhuria.  The  pre-emptors  were 
co-sharers  in  patti  Khail.  One  of  the  vendees  wa«  a  co-sharer  in  the 
mahal,  but  not  in  patti  Khail  Hold  that,  regrding  the  whole  context  of 
the  wajib-ul-arz,  the  expression  shurkayau-i- shikmi  was  intended  to  de- 
note relatives  by  blood  and  not  co  sharers  in  any  subdivision  of  the  mahal, 
and  the  plaintiffs  were  not  therefore  entitled  to  pre-emption. 

Stanley  0.  J.  <fe  Burkitt  J, 

Behad  Sing  v.  Mvharik-un-nissa,  30.  All.  77. 

Trohzte'-appli(xUion  for^Ojffhcial  Trustee— Executor— Renuneiatianr- 
Ueitraetionr— Probate  and  Administration  Act  {V  of  1881)  s.  17.  Where 
the  Official  Trustee  expressed  his  intention  of  renouncing  probate  but 
subsequently  retracted:-HeW,  that  no  formal  renunciation  having  been 
made,  he  was  not  precluded  from  applying  for  probate.  In  the  Ooods  of 
Robert  Morant  L.  R.  3  P.  cfe  D  151;  Golab  Sundari  Daesi,  15  C.  W.  N. 
(Notes)  civ.,  followed.  Held,  also,  that  there  was  nothing  unner  the  Official 
Trustee  from  being  appointed  an  executor  and  acting  as  such. 

Chitty  J. 
In  The  Ooods  of  Manik  Lai  Seal  35  Calc.  156. 

FubUo  Demands  Beoovery  Act  (Beng.  I  of  1896),  ss.  10,  12 
31— ^irfioe,  service  of^^  AduU, "  meaning  of— The  Collector  of  U-Prag- 
nas— Certificate  Offi^cer.  A  person  above  the  age  of  16  years  at  the  date 
of  the  service  on  notice  is  an  "  adult "  within  the  meaning  of  n,  31  of 
the  Public  Demands  Recovery  Act.  When  a  notice  under  s.  10  of  the 
Public  Demands  Recovery  Act  actually  reaches  the  judgment-debtor  and 
he  eontests  the  claim,  it  cannot  be  said  that  the  notice  was  not  validly 
^trv^d  beoaose  the  person  on  whom  tbe  serviqe  was  made^  pot  preyed 
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to  be  residing  with  the  judgment-debtor  the  object  of  serving  the  notice 
being  to  enable  the judgmentdebtor  to  contest  his  liability.  The  Col^ 
lector  oC  25-Fragna8  is  the  proper  Certificate  Officer  to  enforce  a  certi* 
Abate  under  the  Act  against  immoveable  property  in  CUcuttai 

Hwri  Charun  Singh  v  Chandra  Kumar  Dry,  35  Calo.  246. 

BaOway  Aot  88.  77,  14,0— Notice  ofdai^—''  May  be  dAreoted  "— 
CUtim  againgt  Railway  administered  by  a  Railway  Company. — A  notice 
of  claim  for  short  delivery  was  served  upon  the  Traffic  Manager  of  a  Bail- 
way  administered  by  a  Railway  Company,  and  not  on  the  Agent: — Held, 
that  such  a  notice  was  not  a  sufficient  compliance  ¥rith  the  provisions  of 
sections  77  and  140  of  the  Indian  Railway  Act.  The  word  ''may^  in  sec- 
tion 140  of  the  Indian  Railways  Act  means  that  if  a  plaintiff  is  desirous 
of  serving:  an  effective  notice  of  claim,  the  notice  must  be  directed  to  the 
Manager  or  Agent  as  the  case  may  be.  Great  Indian  Penineula  Rail- 
way Company  v.  Chandra  Bai^  28  All.  552  followed.  Periannan  Chetti 
V.  South  Indian  Railway  Company,  22  Mad.  137,  dissented  from. 

Uitra  Jk  Casperex  J.  J. 

Nadir  Chand  Shaha  v.  Wood.  36  Calc  194. 

Beligiona  Endowmenta  Aot  XX  of  1868  88.  14  and  20— Appo- 
intment of  new  trustee — Civil  Procedure  Code,  a,  639 — Held  that  section 
14  of  Act  No.  XX  of  1863  confers  no  power  upon  the  Court  to  appoint 
a  new  trustee,  manager  or  superintendent  of  a  religious  endowment  If 
it  is  neceflsary  to  invoke  the  aid  of  the  Court  for  the  purpose  of  appoint* 
ing  a  new  trustee,  the  proceedings  provided  by  section  539  of  the  Code  of 
Civil  Procedure  must  be  resorted  to. 

Bannerji  <k  Richards  J.  J, 

Soda  Shankar  v.  Hari  Shankar,  A.  W.  N.,  1908,  101. 

Stamp — Agreem^ent — Memorandum  of  agreement  Stamp  Act  (  //  of 
1899)  Sch.  /,  Art,  5,  cl.  (b) — Account — Stipulation  to  pay  intered — Ac* 
hnowledgment  of  debt — An  account  written  on  a  sheet  of  paper  signed  by 
the  debtor  and  addressed  to  the  creditor,  and  also  containing  a  stipulation 
to  pay  interest,  is  not  a  mere  acknowledgment  of  a  debt  on  which  a  stamp 
duty  of  one  anna  is  leviable  under  Ark  I,  Sch.  I  of  the  Indian  Stamp  Act, 
bat  an  agreement  or  memorandum  of  an  agreement  which  requires  a  stamp 
of  8  Annas,  under  cl.  ^b)  of  Art.  5,  Sch.  I  of  the  Indian  Stamp  Act.  Ihju> 
umi  Bai  v.  Oanesh  Raghunath,  25  Bom.  373,  followed. 

Rampini,  Oaspersz  Jk  Sharfudin  J.  J. 

flulchand  Lola  v.  Ka^ibullav  Bisu>as,  K  35  Calc.  11), 
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Trade-Mark— ifarfc  indicating  manufacturer— Infringement,  col- 
eulated  to  dedve— Passing  off  goods — Injunction — Admissibility  of  evi^ 
dence  of  intent  to  deceive. — The  general  principle  applicable  to  '*  passing 
off"  is  that  nobody  has  the  right  to  represent  his  goods  as  the  goods  of  some- 
body else  Beddaway  v.  Banham  (1908)  A.  G  199  followed.  In  an  action 
for  an  injunction  to  restrain  the  use  of  a  trade-mark,  if  the  defendant's 
goods  on  the  face  of  them  and  having  regard  to  the  surrounding  circums- 
tances are  calculated  to  deceive,  evidence  to  prove  the  intention  to  deoeive 
is  inadmissible  as  being  unnecessary,  the  rule  being  that  a  man  must  be 
taken  to  have  intended  the  reasonable  and  natural  consequences  of  his  own 

acts.  Saxlehner  v.  Appollinaris  Co.,  (1897^  1  Ch.  893,  followed.  Where  a 

trade*mark  has  come  to  be  recognised  in  the  market  as  denoting  goods 
prepared  by  the  plaintiff,  and  where  the  defendants  have  deliberately  adop- 
ted a  trade-mark  identical  with  that  of  the  plaintiff: — Held  that  auch  adop- 
tion is  calculated  to  deceive  and  that  an  injunction  should  be  granted. 

Fletcher  J- 
Munna  Lai  Serowjee  v.  Jawala  Prasad  35  Calc.  311. 

Transfer  of  Property  Act  (IV  of  1882)  8  99— Sale  in  execution  of 
Decree — Money-decree — Sale  :>/  mortgaged  property — Setting  aside  sate-^ 
Confirmation  of  sale — Fraud— CivU  Procedure  Code  s.  HH. — A  sale  held 
in  contravention  of  the  terms  of  section  99  of  the  Transfer  of  Property  Act 
is  not  a  nullity,  but  an  irregular  sale  liable  to  be  avoided  merely  on  proof 
that  the  terms  of  that  section  have  been  contravened.  The  application  to 
set  aside  such  a  sale  must  be  made  under  section  244  of  the  Code  of 
Civil  Procedure,  and  must  be  made  before  eonfirmation  of  the  sale  unless 
the  applicant  proves  that  owing  to  fraud  or  other  reasons  he  was  kept  in 

ignorance  of  the  sale  proceedings  preliminary  to  sale«  F.  B. 

Ashutosh  Sikdar  v.  Behari  Lai  Kirtania,  35  Calc.  61. 

Tmtt-'BeUgiou^  endovmient— Uncertainly — Ineom^  of  villages  to 
be  applied  to  *'oharitahle  purposes'  at  a  dkaramshala  which  the  settlor  had 
founded. — By  a  deed  of  trust  or  bhenlnMna^  the  owner  of  seven  villages 
setiled  the  income  thereof  to  the  extect  of  Bs  500  a  month  to  be  applied 

to  **  charitable  purposes'*  at  a  dharamsala  which  he  had  founded.  In  course 
of  time  one  of  the  villages  mentioned'  in  the  deed  of  trust  was  alienated 
by  a  person  who  was  at  the  time  acting  as  trasttee.  Held,  on  suit  by  the 
trustees  to  have  the  sale  cancelled  and  to  recover  possession  of  the  village, 
(1)  that  the  trust  was  not  void  for  uncertainty,  and  (2)  that  it  was  not 
competent  to  the  court  in  the  suit  as  framed  to  declare  that  the  village  in 
suit  was  charged  with  a  proportionate  part  of  the  total  income  of  the  seven 
endowed  villages.  Banchordas  Vandravandas  v.  Parvatibai,  L  L.  B.,  23 
Bom.,  725,  referred  to.  Htanley  C.  J.  &  Burkitt  /. 

Qordhan  Das  v.  Chunni  Lai  30  All.  111. 
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mm.  OF  RECENT  INDIAN  CASES  (dVID 

AotXlX  of  1841,  sec.  1,  8  and  ^—Intestate'a  propcrty-^JuriBdic* 
tion  of  Judge-^Beview — Reotifioation  of  mistake  by  w^XMSor  of  Judge 
vho  passed  the  order— Revision.  Before  the  procedare  provided  by  Act 
XQ  of  18^1  can  be  set  in  motion  the  title  and  bona  fidea  of  the  appUoant 
most  be  prima  facie  clear,  it  must  be  manifest  that  the  party  complained 
of  had  DO  lawfnt  title  to  pos^essioc,  and  if  the  applicant  were  referred  to 
a  regular  soit,  wonld  be  a  serious  snfferor  as  by  the  risk,  of  waste  or  mis* 
appropriation  or  by  his  inability  to  prosecute  his  rights  when  cat  of  posses* 
son.  ReidJ. 

Rayji  v.  Lai  Chand,  7  P.  L,  R.  368. 

Administration  snit— Estate  belonging  to  a  living  Hindu— OivU 
Cmrt — Competency  to  entertain  the  suit. — An  Admmistration  suit  brought 
to  administer  the  estate  of  a  living  Hindu  debtor  caimot  be  maintained  in 
a  civil  Court. 

Ba/iMdherbaiv.  Magan  ChcMd,  S9  Bom,  96  =  6  Bom.  L.  B.823, 
explabed.  Chandavarhar  &  Heaton  J.  /• 

Oangaram  v.  Nagindas.  10  Bom.  L  B.  519. 

Agra  Tenancy  Act  section  ZZ-^-Acts  (Looal)  1901— 11— Occupancy 
Mding-^  succession.  )  Under  the  Agra  Tenancy  Act  of  1901  the  personal 
law  of  the  parties  concerned  i?  no  longer  applicable  to  the  case  of  succes* 
aoQ  to  an  occupancy  holding,  but  the  holding  descends  to  all  the  male 
fin^l  descendants  in  the  male  line  of  descent  of  the  last  owner,  without 
^oaioD,  by  the  nearer  of  the  more  remote. 

Stanley  C.  J.  &  BwUtt  J. 
Bkwa  V,  Sahab'Ud^din,  30  All.  128. 
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S.  117 — QueBtion  of  proprietary  tiUe—JwrMiction — Cfivil 
and  Revenue  Cowrta.)  Edd,  that  the  question  wheth(>r  a  tenant,  defendant 
in  a  snit  for  ejectment,  is  a  tenant  of  one  kind  or  another  is  not  a  question 
of  proprietary  title  within  the  meaning  of  section  177  of  the  Agra  Tenancy 
Act,  1901.  ChhUar  Singh  v.  B,up  Singh,  Weakly  Notes,  1906,  p.  247. 
dissented  from.  Knox  A  kikman  J.  J. 

Nvranjan  v.  Gajadhar.  30  All  188. 

Af peal— OrcJ^r  Refusing  to  fUe  Agreement  to  refer  to  arbitration — 
Appeal— CivU  Procedure  Code,  e.  SfSS,  Held,  that  an  appeal  lies  against 
an  order  refusing  to  file  an  agreement  to  refer  to  arbitration. 

Evans  &  Griffin  J.  0. 

Kalka  Bakhsh  Singh  v.  Suambar  Singh.  11  0.  C,  116) 


Awa/rd,  applicatian  to  file,  order  refusing— Civil  Procedure 
Code,  section  626.  An  appeal  lies  against  an  order  refusing  to  grant  an 
application  to  file  an  award  under  section  626  of  the    Civil  Procedure   Code. 

Brett  &  ChiUy  J  J. 

SheoehaimaMon  v.  Kvrtarathhhagat,  7  Cal,  L  J.  486. 

Appellate  Court— Potoer  to  make  codefendanis  liable  upon 

appeal  by  a  Defendant — Mortgage— SuU.  In  an  appeal  by  Defendants 
Noe.  2  to  8  against  the  decision  of  the  first  Court  in  which  the  real  contest 
was  whether  Defendant  No.  1  who  was  joined  6^  a  Respondent  with  the 
Plainti£b  or  Defendants  Nos,  2  to  8  were  liable  for  the  mortgage  debt^  the 
appellate  Court  has  power  to  alter  the  decree  of  the  1st  Court  so  as  to 
make  Defendant  No.  1  liable  and  to  direct  that  a  decree  to  recover  the 
mortgage  debt  against  Defendant  No.  1  be  made  in  favour  of  plaintifit 

Brett  b  Goxe  J.  J. 
Ishwardhary  v.  Bibi  Sahebzadi,  12  Q  W.  N.  720. 


Order  retu/ming  Plaint  for  presentation  to  proper  Court — 
Submissian  to  the  order— Right  of  appeal,  effect  on  Where  a  plaint  was 
returned  for  presentation  to  the  proper  Court  having  jurisdiction  and  the 
plaintifiF  submitted  to  the  order  and  presented  the  plaiqt  to  sudi  Court,  held, 
that  it  was  not  now  open  to  ^him  to  appeal  from  the  order  returning  the 
plaint.  Evans,  J.  C. 

Suraj  Kunwar  (Rani)  v.  Sardar  Karam  Singh^  11  0. 98. 

Arbitration  Act— Oroi   submission-Ifecissity    for  submisssonin 
vmling—Avxurd  on  oral   submission— Validity^C    P.  Oode,  sec.  376— 
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AdjuatmefU  cf  suit — Award  an  oral  mbmissian  not  an  adjustment  of  suit. 
The  parties  to  an  administration  suit  consented  (at  the  hearing),  to  its  being 
referred  totheoommisBionerto  take  the  usaal  accounts  and  to  determine  their 
representative  sharoa  Account  and  objections  were  filed  before  the  Assis- 
tant CoDEimissioner,  and  the  parties  appeared  before  him,  when  it  was 
orallj  agreed,  to  save  the  costs  of  a  lengthy  enquiry,  that  the  Assistant 
Commissioner  should  deal  summarily  with  all  matters  in  dispute  and  draft 
terms  by  which  the  parties  were  to  be  finally  bound,  and  the  Assistant 
Commissioner  personally  explained  to  defendants  1  and  6  that  they  would 
be  bound  by  his  decision  even  if  he  decided  to  give  them  one  rupee.  To 
this  they  agreed,  The  Assistant  Commissioner  in  due  course  arrived  at  a 
decision  but  defendants  1  and  6  considered  that  it  awarded  them  an  insuf- 
ficient amount  and  declined  to  be  bound  by  it  Upon  application  being 
made  by  a  plaintiff  that  an  adjustment  of  the  suit  might  be  recorded 
oiider  sec.  375  of  the  Civil  Procedure  Code,  on  the  basis  of  the  Assistant 
Commissioner's  decision. 

Hddt  that  there  had  been  no  adjustment  of  the  suit.  There  had  been 
no  written  submission  to  arbitration  as  provided  by  s.  4  of  the  Indian  Arbi- 
tration Act,  and  consequently,  there  had  been  no  legal  and  valid  reference 
to  arbitration  and  the  Asssstant  Commissioner's  award  (for  it  really  was  an 
award  and  nothing  else)  had  no  legal  foundation  and  could  have  no  legal 
consequences.  As  there  had  been  no  reference  to  arbitration  and  no  award, 
there  had  been  no  adjustmeni). 

SemUe,  that  the  Indian  Arbitration  Act  applies  to  such  an  arbitration. 
Where  a  special  proceedure  is  provided  for  extraordinary  extra  judicial  me- 
thods of  settling  disputed  didms.  Semble,  that  it  was  the  intention  of  the 
Legislature  that  the  procedure  and  no  other  was  to  be  followed.  Samibai 
V.  Pranji.  ^1895)  20  Bom  304,  and  Pragdas  v.  Oirdhardas,  (1901)  26 
Bom.  76,    commented  on  and  distinguished.  Beaman   J. 

Bukhanbai  v.  Adamji,  10  Bom.  L  B.  866. 

Bengal  Tenancy  Act  (Vin  of  1886),  section  21.— Ejectment 
ewit  far.  Cultivating  raiyat — Leases,  construction  of—Oooupancy  right, 
accrues  in  what  land.  Under  the  provisions  of  section  21  of  the  Bengal 
T^ancy  Act,  if  a  tenant  is  an  occupancy  or  settled  raiyat  in  respect  of  some 
lands  in  a  village,  he  is  entitled  to  possession  as  an  occupancy  raiyat  of 
the  whole  of  the  land  he  holds  in  the  village,  provided  he  holds  them 
(that  is,  the  lands  other  than  those  of  which  he  is  an  occupancy  or  settled 
Taiyat  )   as  a  raiyat.     But  if  he  holds  them  i^s   a   tenqre-holder,  bis   occti- 
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patioD  of  some  lands  as  a  raiyat  will  not  give    him  the    rights  of  a  raiyat 
in  other  lands.  Romptm  &  BrM  J.  J. 

Bajrangirant  v.  M>  H,    Mackenzie,  7  Cal ,  L,  J.  47S. 

OB.  91, 188 — AppUooUion  far  meaBurement  by  a  lancUard 
who  18  r0ali9vng  his  rent  aeparatdy,  whether  maintoitiobl^— Joint 
own&r—3eint  landlord.  Held,  that  if  one  set  of  landlords  obtains 
separte  kabnliats  entering  into  separate  contracts  for  rent  with  the  tenants 
gneh  landlords  cease  to  be  joint  landlords  with  the  other  co-proprietors  of 
the  land.  They  become  joint  owners  and  not  joint  landlords.  Hdd,  further, 
that  such  a  landlord  is  entitled  to  make  an  application  for  measurement  of 
the  land  comprised  in  his  estate  under  section  91  of  the  Bengal  Tenancy  Act. 

Mittra  &  Oaeperz  J.  /. 

Jogeeh  Prohaah  QanguU  v.  Maniraddi,  86  Calc.  417. 

Bundelkhand  Enoninbered  Estates  AotlofldOS—sediona  e  and 
IB — Joint  decree — ExecvMon  of  decree — Effect  of  some  out  of  several  joint 
judgment  dAtors  taking  adxantage  of  the  Act  )  Five  or  of  six  joint  jndg* 
ment-debtors  took  the  benefit  of  the  Bundelkhanl  Encumbered  Estates 
Act»  1903.  A  notification  was  issued  under  the  Act,  but  the  decree -holders 
did  not  make  any  claim  within  the  time  prescribed.  Held,  that  the  decree- 
holders  oould  not  recover  from  the  judgment-debtor  who  had  not  taken 
advantage  of  the  Act  any  thing  more  than  his  proportionate  share  of  the 
judgment  debt.  Aileman  &  K.  Husan  J.  J. 

Makund  Boo  v.  Janki  Bai.  30  AIL  141. 

Bimnese  LBLVr.—Pre  emption.  Pre-emption  is  an  inseparable  inci- 
dent of  the  Budhiit  Law  of  Succession.  The  right  extends  to  a  Burmese 
Budhist  whom  who  has  succeeded  to  her  husband's  share  or  interest  in  an- 
cestral property.  Shaw  J.  GL 

Nga  Tin  v.  Nga  Shaw,  14  Burma.  L.  R.  41. 

C.  F.  Bent  Law  (IX  of  1888),  Sec.  48— a  P.  Tenancy  Ad, 
1891,  «.  4i6— Transfer  of  part  of  When  a  transfer  of  occupancy  holding 
was  effected  without  the  consent  of  the  landlord  at  a  time  when  the  rent 
law  in  force  was  Act  IX  of  1883  as  amended  by  Act  XVII  of  1889, 
the  Civil  Courts  have  jurisdiction  to  entertain  a  suit  for  ejectment  But  it 
is  otherwise  after  the  passing  of  the  Central  Provinces  Tenancy  Act  of 
1891. 

The  change  made  in  the  law  in  this  respect  in  1891  is  not  of  proce- 
dure onl7t  it  «Sects  substantive  righta. 
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Section  43  of  the  Tenancy  Act  of  1891  refers  to  transfers    of    entire 
holdiogs  and  not  of  a  portion  only.    So  long  as  the  original    tenancy  sub- 
sists, the  landlord  has  no  right  to  re  enter  and  ou«<t  the   persons,    who    are 
.  on  the  land  by  license  from  the  tenant.  Stephen  &  Mookerjee  J*.  J. 

loharam  Singh  v.  NUmany  Bah^da,  7  0.  L.  J.  499  =  12  C.  W.   N.  636. 

Cause  of  Action— Survival  of— Law  as  to.  Held,  that  seo.  89  of 
the  Probate  and  Administration  Act  V  of  1881,  contains  the  law  on  the 
subject  of  a  cause  of  action  surviving  to  the  representative  of  a  deceased 
plaintiff  and  the  principal  underlying  the  rule  laid  down  in  the  section 
is  applicable  to  the  criminal  proceedings  under  section  500  of  the  I  P.  Code, 
having  regard  to  the  narrowness  of  time  between  a  prosecution  and  a  suit 
for  damages.  Cla/rlce  0.  J.  &  Eeid  J. 

Isha/rdas  v.  Emperor,  3  P.  W.  R.  21. 

Champerty  and  Maintenance— il^re^man^  opposed  to  pubic  policy 
^Inadequacy  of  price  for  properly  to  be  recovered  by  suit)  There  is  no 
law  in  force  in  India  similar  in  its  effect  to  the  English  Law  of  CI  amperty 
and  Maintenance,  so  as  to  render  void  an  agreement  which  would,  were 
imh  English  law  applicable,  be  considered  champer  tons.  Ram  Coomar 
Goondoo  V.  Chunder  Canto  Mukerjee,  Z^Calc  283;  L.  R  4.  A.  23;  Kvnwa^ 
Ram  Lai  v.  Nil  Kanth,  L.  R.  20  I.  A.  112,  20  Calc.  843.  Achat  Bam  v 
K(wim  Husain  Khan,  27  All.  271;  L.  R.  32  I;  A.  113,  followed.  An  assign- 
ment of  property  said  to  be  worth  three  lakhs,  by  persons  claiming  to  be  the 
next  reversioners  en  the  death  of  a  female  owner,  for  a  consideration  of  Rs. 
52,600  of  which  sum  Rs  600  was  paid  at  the  time  of  the  execution  of  the 
d«ed  and  the  balance  payable  in  proportion  to  the  success  of  a  suit  by  the 
assignees  and 'assignors  to  recover  the  property,  for  the  prosecution  of  which 
Boit  the  assignee  was  to  lupply  the  funds,  held,  not  tobe/a  transaction  con- 
trary to  public  policy  and  void  on  that  ground  by  reason  of  the  provision  for 
payment  of  the  purchase  money.  Whether  it  was  an  unfair  and  unconscionable 
bargain  by  reason  of  the  inadequacy  of  the  price  was  a  question  between 
tbs  assignors  and  asEiifimee  which  it  was  unnecessary  to  decide  in  a  suit  in 
whidi  the  assignors  did  not  repudiate  the  transaction,  but  asked  that  effect 
be  given  to  io  and  for  that  purpose  joined  the  assignee  as  plaintiff  in  the 
loit  (  P'  C.) 

Bhagwat  Dayal  v.  Devi  Dayal.  35  Cal.  421. 

Chatitj— Will— Gift  charitaUe  purpose— Unnecessary  and  useless 
djed^Oypres  doctrine— Trust  incapable  of  being  carried  out  at  testator's 
^t^iih-Diversian  of  funds  to  usefvl  and  benefvcial  purpose — Fower  of  (hwrl) 
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On  the  authority  of  In  re  Campden  Charieies  and  of  other  cases  it  is  ckar 

that  when  under  altered  circumstances,  through   lapse  of    time  or    through 
other  causes,  it  appears  to  the  Court  that  the  charity  provided  by  the  donor 

could  not  be  carried  out  literally  in  terms  of  his  directions  with  any  benefit 

wha'^ever  to  the  objects  of  bis  benefaction,  the  Court  ought  not  to  hesitate  to 

gi  76  its  sanction  to  a  scheme  which  will  carry  out  the  charitable  intentions 

of  the  donor  to  be  gathered  from  the  instrument  establishing  the  charity,  as 

nearly  as  possible  to  the  original  intentions  oi  such  donor. 

Each  case  in  which  an  application  is  made  to  di7ert  charity  funds  into 
other  channels  oy-prea  must  necessarily  depend  upon  its  own  facts  and  cir- 
cumstances and  upon  the  evidences  adduced  before  the  Conrt. 

Davar,  J. 

In  the  mcUter  of  Hormasji  Framji  Warden.  32  Bom.  214, 

Civil  Frooedare  Code  (  Act  XIV  of  1882  ),  s.  13— Competeney  of 
Court  to  try  the  previous  and  the  subseqibent  swit—Goncurrent  jurisdiction. 
Under  the  present  Code  of  Civil  Procedure,  in  order  to  establish  the  plea 
of  res  judicata,  it  has  to  be  shown  that  the  Court  of  concurrent  jurisdiction 
which  decided  the  former  suit  was  a  Court  of  juriadiction  competent  to  try 
tho  subsequent  suit.  Toponidhee  Dhirj  Oir  Oosain  v,  SreepuUp  Sahance, 
5  Calc.  832,  distinguished  B  sold  a  certain  property  to  C;A  brought  a  suit 
against  B,  G  and  others,  in  the  Court  of  the  Munsif,  for  recovery  of  posses- 
sion of  property  so  conveyed,  and  to  have  the  kcbala  granted  by  B  to  his 
vendee  set  aside;  the  siait  was  decreed  in  favour  of  A  on  the  ground  that  B 
had  no  share  in  the  disputed  land  and  that  no  relationship  existed  between 
A  and  B.  In  a  subsequent  suit  brought  by  B  in  the  Court  of  the  Subordi- 
nateJudge,for  a  declaration  of  his  title  to  an  eight-anaa  share  in  a  certain 
property,  a  portion  of  which  was  covered  by  the  aforesaid  kobala,  and  for 
joint  possession  thereof  with  A,  defence  was  that  the  suit  was  baried  by  rea 
judicata^  or  at  least  it  was  so  with  respect  to  that  portion  of  the  disputed 
property,  which  was  the  subject-matter  of  the  previous  litigation: — Hdd^  that 
the  suit  was  not  so  barred,  BhugwanbuUi  Chowdhraivi  v,  A.  H.  Forb^, 
R.  28  Calc  78,  distinguished.  Stephen  &  Mookerji.  J.  J. 

Shibo  Baut  v,  Baban  Baut,  35  Calc.  353  =  7  0.  L.  J.  470. 

-ss.  13  (Ex.  11)  and    4c3.— Cause  of  Action— Suit    for  a 


share  in  inheritance — Dower,  subsequent  daim  for.  )  Hdd,  that  the  caas^ 
of  action  for  a  claim  for  dower  is  distinct  from  the  cause  of  action  for  a 
share  in  the  inheritance. 

Edd  further,  that  there  is  no  legal    obligation  to   include  a  claim  for 
4ower  in  a  suit  for  inheritance. 
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(  Riasat  Ali  v.  Haain  Banu  SI  Calc.  167  followed  Dost  Muhammad 
Man  V,  Said  Begam  26  Calc.  81  distingaished.  ) 

Evans  <&  Oriffm.  J.  C. 

KaisoT  Begam  v.  Nizam  Ahmoid  (  11  O.  C.  69  )• 

-Sec.  13,  (Ezpln  II) — Res  judicata — First  suit  decided  on  a 


ffeUminary  point — Second  suit  on  a  point  not  dc  Tided  in  the  first  suit. 
Explanation  2  to  S.  13  of  the  Civil  Procedure  CaJe,  must  be  read  in  con* 
jaDction  with  and  as  part  and  parcel  of  the  leading  provisions  of  the  section 
itself  according  to  those  provisions,  several  conditions  are  necessary  to  con- 
rtitnte  a  matter  res  judicata.  Two  of  those  conditions  ara  :  (1)  that  the 
matter  must  have  been  in  the  former  suit  directly  and  substantially  in  issue; 
and  (2)  that  it^must  have  been  heard  and  finally  decided  in  that  suit. 

The  explanation  doea  no  more  than  lay  down  that  if  a  matter  which 
might  and  ought  to  have  been  made  a  gromd  of  defence  in  the  former  suit, 
is  not  made  such  a  ground,  it  shall  be  dealt  with  as  falling  within  the  first 
of  the  above  mentioned  condibions.  Thab  is,  the  omission  shall  have  the  same 
e&ct  given  to  it  as  it  would  have  had  if  it  had  been  made  a  ground  of 
defence.  But  to  C3nstitute  res  judicata  a  second  condition  is  necessary;  it 
mnst  have  been  finally  decided.  And  if  the  former  suit  went  off  on  a 
preliminary  ground,  not  calliog  for  adjudication  on  any  other  ground  of 
drfence,  whether  raised  or  not,  those  grounds  remain  undecided. 

The  same  effect  must  be  given  to  a    matter  which  was  made  a  ground 
of  defence  in  the  former  suit.  Chandavarkar  &  Knigkt  J.  J. 

AbdtUakhan  v.  Khan  Miya,  10  Bom.  L.  R.  380. 


— — S.  60 — Bar  of  limitation — Amendment.  When  a  plaintiff 
does  not  satisfy  requirements  of  Sec  50  of  the  C.  P.  Code  by  stating  what 
18  in  his  opinion  the  ground  upon  which  he  intends  to  get  over  the  bar  of 
limitation  be  ought  not  to  be  precluded  from  taking  another  and  not  inoon* 
nstenb  ground  should  he  be  later  advised  that  the  later  i8  a  lirue  ground. 

Beama/n  J. 

TolcHb  V.  Bai  Rahimatbai  10  Bom   L.  R.  346. 

-Sea  68. — Amendment  of  plaint — Conversion    of  character 


•fsuU — Claim  for  injunction  converted  to  one  for  possession.  The  amend- 
ment of  the  plaint  by  alteiing  a  claim  for  injunction  to  one  for  poesesnon 
18  not  open  to  the  objection  that  the  character  of  the  suit  is  thereby  changed. 

Reid  a  J. 

EiMJvmal  V.  Polchardas,9  P.  L.  R.  360. 
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-S.  158 — Sc(ypt  of.    Hdd,  that  the  provisions    of  sec.   158   of 


the  Civil  Procedure  Code  should  only  be  resorfced  to  when  no  other  provi- 
sions of  the  Code  are  applicable  to  the  case,  and  thej  do  not  permit  of  sum- 
mary dismissal  of  the  suit  witboub  considering  the  evidence  or  record  pro- 
duced by  the  plaintiff.  S?iah  Din.  J. 

Kartar  Devi  v.  Surasti,  9  P.  L.  R.  299. 

Ss.  202,  623— CZericaZ  errors  in  a  judgment     Held,    that 

words  used  through  inadvertent  clerical  eirors  in  a  judgment  can  be  cor- 
rected under  S.  202,  Civil  Procedure  Coda  and  no  application  for  review 
under  S.  623  of  the  Code  ia  required  for  the  purpose.     Chatterji  J. 

MvIm  Sam  v.  Barhmi,  8  P.  W.  R.  196. 


B.  216 — Partition  twit — Preliminary  order  for  partition — 
Final  decree — Appeal — In  appeal  bath  can  be  questioned — Practice — Plead- 
dings.  It  is  open  to  an  appellant,  in  an  appeal  against  the  final  decree  in 
a  partition  suit,  to  question  the  correctness  of  the  preliminary  order  or 
decree  for  partition  when  no  appeal  was  preferred  against  such  order  within 
the  time  by  fixed  law.  Khadem  v,  Emdad,  29  Cal.  735,  followed. 

It  is  not  open  to  an  appellate  court,  to  make  out  a  new  case  for  the 
first  time  in  appeal  contrary  to  the  pleadings  in  the  first  court. 

Chandavarhar  &  Beaton  J.  J. 

MuUa  V.  Khatija,  10  Bom.  L,  B.  514. 

— — S.  280 — E(cecution  of  decree^IAmitation — Decree  for  vhoney. 
A  decree  for  recovery  of  money  by  sale  of  specific  property  is  a  decree  for 
money  within  the  meaning  of  S.  280  of  the  Civil  Procedure  Code.  28  Mad. 
224,  473,  followed.  16  All.  418,  25  AU.  541,  24  CaL  473,  25  CaL  583,  27 
CaL  285  not  followed.  Robertson  J. 

Bam  Gopal  v.  Teja  Singh.  9  P.  L.  R.  869. 


-Sea  282 — cl  (6) — Decree  directing  separate  amou/nts  with 


sepc^ate  sets  of  proportionate  costs  to  be  recovered  ajainst  defendants — 
Transfer  of  the  decree  in  writing  to  one  of  the  defendants-^ Application  by 
the  transferee  to  recover  the  artumnt  due  by  the  other  defendant.)  A  d^ree  di- 
rected that  a  certain  sum  with  proportionate  costs  be  recovered  against  N  and  a 
certain  other  sum  with  proportionate  costs  be  recovered  against  A.  Subsequently 
A  took  a  transfer  of  tha  decree  in  writing  and  applied  for  execution  of  the 
decree  against  N  to  the  extent  of  the  sum  decreed  against  him.  The  appli- 
cation having  been  rejected  under  section  232,  clause  (b),  of  the  Civil  Pro- 
cedure Code. 
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Held,  reversiii};  the  order,  that  leotioii  232,  claqee  (b),  of  the  Civil  Pro* 
oedore  Code,  1882,  was  not  applicable.  Thcugh  the  direetioo  against  N 
and  the  separate  direetion  against  A  were  contained  on  one  and  the  same 
piece  of  paper  and  were  passed  in  the  same  suit,  still  for  all  that  they  were 
decrees  for  separate  sums  of  money  and  might  equally  well  have  been  passed 
IB  s^Murate  suits.  The  fact  of  their  being  on  one  piece  of  paper  cannot 
mtrd  the  matter.  JenhiM  C.  J.  A  BattMar  J« 

AtMm^  Vinayak  v.  Nagappa  Bubmya,  82  Bom.  19S. 

^Seoa  282,244,  372  tnd  617— Decree   far  an    injunction 

toprateot  land — Saie  of  the  land-—Subeequent  suit  by  the  purohaaer  far  an 
iitjundion'--Xxecu^ion  of  iJie  farm^  can  not  lie.    A    obtained  an 

iojtmotion  against  B  restraining  him  from  obstructing  A  in  the  exercise 
•{  ins  right  of  way  to  his  ("A's  land)  over  BM  land.  A  subseqaently  sold 
hie  hmd  to  0.  B  similarly  obstructed  C.  C  then  brought  a  suit  against 
B  for  an  injunction  in  terms  similar  to  that  ;^formarly  obtained  by  A«  B 
eontended  that  O's  remedy,  if  any,  was  by  way  of  execution  of  the  decree 
obtained  by  A. 

Held,  as  the  injunction  did  not  run  with  the  land,  there  was  in  the    cir- 
taoistancea  ol  the  casej  no  bar  to  the  plaintiff's  suit. 

Jenkins  0.  J.  &  ^Qaiohdor  J. 
Jdvmehetji  Manel^i  v.  H%ri9ayal,  32  Bom.  181. 

———80.  244,  27S— When  judgment  d^or  objeotaae  truetm^ 
dg/im  faUU  wUhin  s.  978  and  the  order  on  euoh  oUkim  is  not  oj^psal* 
oilU^JkGfree  Erecting  sale  of  Waqf  property  v(Uid.]  When  tbejuig- 
nent  debtor  or  his  representative  objects  to  the  attachment  and  sale  of  pro« 
party  in  ezecntioa  on  the  gronnd  that  he  holds  the  property  in  trosb  fop 
some  third  person  or  a  charitable  institution;  the  claim  must  be  investigated 
under  the  provisions  of  sectiona  278'*-283  of  the  Ood^  of  Civil  Procedure 
and  not  under  section  244  An  order  passed  on  such  elaim  mnet  be  chalt 
lenged  by  a  regular  snit  and  not  by  appeal.  A  decree  direjtrtiAg  th)  uale  of 
wsqf  property  may,  in  certain  circumstances,  be  valid.  Such  a  decree  is 
not  against  public  policy  and  is  not  necessarily  void. 

Baddam  b  Munro  J.  J. 

BvdrMdeen  Sahih  v  Abdul  Rahim  Sahib.  31  Mad.,  126. 

-S8.  244,  278'—Exeoutian  of  decree— Claims  to  attached 


property  by  shebaUs,  Judgment  debtors,  in  their  capacity  as  shebaita 
can  maintain  an  application  under  s.  244  of  the  Code  of  Civil  Pro- 
eednre  and  get  an  adjudication  of  the  question  raised  by  them.  Where 
jnd^pxient-debtors  make  applications  both  m^^r  &  244  and  s.  278^  they  4o 
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not  lose  any  rights  qua  their    application    under  a.  244  beoanse  of   thrir 
miatake  in  applying  under  &  278  of  the  Code  of  Oivil  Procedure. 

Maclean  G  J.  <£  Coooe, 

Jogendra  Nath  Sarkar  v.  Ocbinda  Chandnk  Dvit,  36  Calo.  364. 

Sec.  867 A. — Bmt  decree— Instalment  executed  by  eome  of 
judgmMtrdAtoTB  in  deoree-holdeT'e  favour  in  respect  of  deoretal  amount 
Enforcement  by  mUt — Agreement  to  give  time.  Where  two  of  the  judg- 
ment-debtors executed  a  kestibundee  bond  in  favour  of  the  decree  holder  hy- 
pothecating certab  property  in  order  to  secure  the  decretal  amount,  and 
the  bond  further  provided  that  on  failure  of  payment  of  the  instahnents 
the  decree-holder  would  be  competent  to  execute  the  decree. 

Heid—Thtt  it  was  more  than  a  mere  agreement  to  give  time  within 
the  meaning  of  ses.  257 A,  Civil  Procedure  Code  and  although  the  agree- 
ment to  give  time  not  having  had  the  sanction  of  the  Court  was  incapable 
of  enforcement  there  was  nothing  to  taint  the  rest  of  the  agreement  with 
illegality  or  prevent  the  decree- holder  from  suing  upon  it 

Maclean  C.  J  <&  Does  J. 

R    Bdohambere  v.  8a/rat  Chandra  Qhoee,  12  C.  W.   N.  674. 

-8.  268— 2Von8/«r   of  Property   Act    («.  88    and   89— Civil 


Procedure  Code—Easecution  of  decree-Alleged  payment  out  oj  Court  n<* 
certified.  Applications  for  an  order  absolute  for  sale  under  section  89  of 
the  Transfer  of  Property  Act,  1882  are  applications  for  the  execution  of  the 
decree  under  section  88  of  the  Act  To  such  application  section  268  of  the 
Code  of  Civil  Piooedure  is  applicable,  and  bars  the  recognition  of  payment 
made  out  of  Court  in  pursuance  of  tbe  decree  unless  such  payments  aro 
certified  to  the  Court  in  the  manner  prescribed  by  the  section.  Vaidhina- 
baaamy  Ayyar  v.  8omaeundram  PiUai  (28  Mad.,  478)  followed.  MalUkar' 
juna  Sariri  v.  Nofwimha  Boo  24  Mad.,  412  and  Hixtem  Ali  Khundkar  v. 
Abdul  Qhaffwr  Khan  (  8  G  W.  N.,  102  )  dissented  from. 

Hahim  Singh  v.  Bam  Singh,  A.  W.  N.,  1908.  103. 

Aihman  &  Karamat  Euaain  J.  J. 

-8.  266— Execution  of  decree— AttachToent— Mortgage— Right 


cfmartgagw  in  reepect  of  mortgage  money  promieed  but  n4:tpaid,  Whei 
money  promised  as  a  loan  by  a  mortgagee  is  not  advanced  in  full,  the  mor- 
tgagor is  only  entitled  to  recover,  if  anything,  damages  for  nonpayment  of 
the  balance :  he  cannot  jue  for  specific  performance  of  the  agreement  to  lend 
the  ftin  sum  promised,  and  the  non  payment  of  a  portion  of  the  loan  does 
not  ocwtituto  ^  debt  which  can  be  the  subject  gf  attachment  wd  sale  pn^^r 
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seeiioD  266  of  the  Code  of  Civil  Prooedure.    The  South  African  Territories 
Company,  UmUed  v.  WaUingUm  (1898,  A.  C^  809)  referred  ta 

Stanley  C.  J.  <fe  BmhiU.  J. 
Phid  Chand  V.  Chand  Mai,  A  W.  N  ,  1908,  106. 

•*s.  278  and  283— O&jaction  diamiaaed  far  defa/uU,  effect  of) 


Hdd,  that  an  order  disallowing  a  claim  uoder  s.  278,  Civil  Prooedure  Code, 
far  want  of  prasecution  is  oonclasive  nnlees  a  Boit  is  brought  under  a.  288 
within  one  year  from  the  date  of  the  order.  Kalar  Singh  1,  C.  W.  N.  not 
followed.  ChamierJ,  (X 

Gayadin  v.  muaammat  Baij  Nathi  (110.  C.  180) 

Sea  206— Order  under   revieion.    The  Chief    Court  as  a 

general  rule  of  practice  refuses  to  revise  an  order  passed  under  sec.  295 
of  the  CSvil  Prooedure  (3ode  on  the  ground  that  the  order  passed  by  the 
lower  Court  utder  the  section  may  be  set  right  by  suit. 

JiAThstone  &  Hurry  /,  J. 

Fazal  Din  v.  Narain  Sing,  9  P.  L.  R.  863. 

Sec.  311.— Holding  eale  8  hours  before  Ae  appointed  hou/r 

Effect  of  Herely  holding  a  s&le  8  hours  before  the  appointed  hour  does  not 
vitiate  the  sale ;  it  is  a  mere  irrejsularity  and  sile  is  not  invalid  unless  it  is 
proved  that  substantial  loss  resulted  therefrom  7  All ,  676,  dissented  from. 
21  Gal,  60,  20  Mad.,  159  followed.  Shaw  J.  C. 

Karalhan  v.  Palanppa,  14  Bur.  L  B.  6. 


— -S.  886 — Decree— EoDCcation—ReMtande   to  paaeeeion^Ob^" 

tfudion  by  maThager  of  a  joint  Hindn  family — minor  coparceners  not 
hound  by  manager^s  acts  after  partition  V,  as  a  manager  of  a  joint  Hia* 
dn  family,  offered  obstruction  to  defendants  in  taking  possession  of  certain 
lands  m  execution  of  decree  Some  time  after  this,  the  minor  step*brothers 
of  V  having  separated  from  V  and  the  lands  to  which  the  obstruction  was 
ofoed  having  been  allotted  to  be  the  mmor's  share.  V  took  no  further  parb 
in  the  miscellaneous  proceeding  that  followed  the  obstruction,  and  on  the  6th 
August  1898,  the  Court  passed  an  order  under  sec.  835  of  the  Civil  Proce- 
dore  Code,  in  favour  of  defendants  The  minors  brought  a  suit  on  the  11th 
November  1903,  to  establish  their  title  to  the  lands.  Both  the  lower  Courts 
dumissed  the  suit  on  the  ground  that  it  was  barred  under  Art  11  of  the 
Limifiation  Act»  in  as  much  as  it  was  instituted  more  than  a  year  after  the 
order  passed  under  sec  335  of  the  Civil  Procedure  Code. 

fltfUfthat  the  order  was  no  bar  to  plaintiff's  suit,  since  V  did  not  represent 
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the  minors  when  the  order  ander  sec.  335    of  the    Civil    Proeedure    Code 

was  made.  Batdhdor  J. 

Shidappa  v.  Venkaji,  10  Bom.  L.  B.  550. 


SS  867,  688  (18) — Diapuie  oa  to  who  is  the  legal  represen- 
tative of  a  deceased  appellant — Appeal.  Held,  on  a  coastraction  of  seotion 
367  of  the  Code  of  Civil  Frocedose,  that  a  dispute  as  to  who  is  the  legal 
r^preseotative  of  a  deceased  appellant  is  not  confined  to  the  case  of  rival 
daimanbs  to  represent  the  deceased.  Subbayya  v.  Saminadayyar.  18  Mad., 
496)  followed.  kUcman  &  Origin,  J.  J. 

HanmanJt  Singh  v.  Bam  Qopal  Singh  A.  W.  N.,  1908,  139. 

— — S.  407  and  ^09—Applicatienfor  Leave  to  me  as  Pauper— 
When  good  prima  facie  title  to  property  in  suit  not  e9tabliAed — In  the 
mattar  of  an  applioatioa  for  leave  to  sue  as  a  pauper,  it  was  pleaded  that  the 
applicant  had  grossly  over^stated  his  claim,  and  doenments  were  ftled  which 
bore  out  this  contention.  Several  adjournments  were  allowed  in  order  that 
the  applicant  might  establish  h  prima  facie  claim  to  the  share  in  the  viHages 
in  dispute  but  he  was  unable  to  do  so. 

Held,  that  a  person,  who  applies  for  leave  to  sue  as  a  pauper,  most 
make  out  that  he  has  a  good  subsisting  prim^  facie  caoee  of  action,  capable 
of  enforcement  in  court  and  calling  for  an  answer. 

Chamier  &  Origin  J,  J. 

Sheopal  Singh  v.  Sukh  Karon  Singh.  (11.  O.  C  67.  ; 

S.  404 — Order  for  injunetion  without  neliee  to  opposite 
porty*  Legality  of)  Held  that  an  order  granting  an  injunction  without 
notice  to  the  opposite  party  and  without  giving  any  reason  for  adopting 
such  course  is  contrary  to  the  express  provisions  of  s.  494,  Civil  Procedure 
Code.  Chamier  &  Evans  J.  C. 

Sanwal  Singh  and  others  v.  Ifarpat  Singh  11  O.  C.    161. 

Soo.  608,  608,  ol.  (24:).— Receivers  accoufiis— Orders  in 
passing — AppeoU.  The  direction  which  a  Court  gives  on  passing  a  Reeei- 
vei^s  accounts  are  not  appealable  under  d.  24  of  sea  588  of  the  Civil  Pro- 
eedure Coda  Rampim  A  Sharfvdin  J  J. 

Rani  Kashabati  Kumari  v  W.  0.  Mae  Oregor,  12  C.  W  N  648. 

S.  622,  626^  Private  arbitration — Award  made  a  rule  of 
Court — Appeal  When  an  award  made  in  a  private  arbitration  has  been 
made  a  rule  of  Court  and  a  decree  passed  thereon  no  appeal  will  lie  except 
so  far  as  the  decree  is  in  excess  of  or  not  in  accordance  with  the  award.  In 
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thkrespeet  there  is  no  differenoe  between  a  decree  based  upon  a  private  award 
and  a  decree  based  apon  an  award  made  tbrjugh  the  iatervention  of  the 
Court.  Mustafa  Khan  v.  Pkulja  Bibi  27  AD.  526,  diednguished 

Banerji  &  Richardi  J.  J. 

Bahadur  Singh  v.  Negi  Puran  Singh,  30  All   151 

s.  649 — Security  for  coats — Non  Compliance  with  order 
for  security — Appeal  rejected— Applicati  m  to  restore  appeal — applicaJtion 
refused.  Heli  that  no  appeal  will  lie  from  an  order  refosing  to  re-admit 
ID  appeal  which  had  been  rejected  under  section  549  of  the  Oode  of  Civil 
Ptooedore  on  account  of  non-compliance  with  an  order  to  furnish  security 
for  eoBta  Lekh  v.  Bhauna,  18  All ,  101,  foUov^ed  Kuar  BcUwant  Sing 
V.  Kuar  Doulat  Singh,  13  I  A.,  57,  distinguished. 

Aikman  &  K.  Humin  J.  J. 
Firazi  Begam  v.  Abdul  Latif  Khan.  30  AIL,  143 


Ss.  661,  %7^— Provisions  of  section  57 ^,  not  applicable  to 
appeals  dismissed  under  561.  The  provisions  of  section  574  of  the  Code 
of  Civil  Procedure  do  not  apply  in  thsir  entirety  to  the  ca^e  of  an  f>ppeal 
dismissed  under  section  551  of  of  the  Oodej     Burkitt  &  Aikman  J.  J. 

Saminhansan  v   Piran,  5  A  L  J.  P  381. 


Sea  662 — Remand— Appeal  from  order  of  reniand  after 
^^ciiien  of  the  suit  in  accordance  therewith.  Held,  that  no  appeal  shftll 
lie  from  an  order  of  remand  passed  under  section  562  of  the  Code  of  Civil 
Procedure,  if  such  appeal  is  filed  after  the  suit  has  been  decided  in  compli* 
ioee  with  the  order  of  remand  and  uo  appeal  is  preferred  from  the  decree 
in  the  suit.  Salig  Ram  v.  Briz  Bilae,  29  All.  669  and  Mebdhusudan  Sen 
V.  Kamini  Kanta  Sen,  82  Cala,  1028,  followed. 

Aikman  &  KaramaJt  Hueain  J.  J. 

Qulzari  Mai  v.  KaMr-unnissa,  A.  W,  N.  1908,  76, 


-Sec.  662 — Remand-— Preliminary  point — Decision  on  some 


9f  the  issues  involved  in  the  case.  Held,  by  the  Full  Bench  thai;  the 
words  '*  preliminary  point  "  as  used  in  section  562  of  the  Civil  Procedure 
Code,  mean  a  point  the  decision  upon  which  is  sufficient  for  the  dispo* 
8d  of  the  suit.  F.  B. 

Abdul  V.  Muhammad  Zior-ud-din,  9  P,  L.  R.  293. 


——8.  668— iVesfe  evidence  adm^s'^ihle  when  inherefit   defect  ap- 

parent  on  examining  the  evidence — Document  purporting  to   be  executed 
Ml  tv)o  persons  hut  signed  by  only  one  is   not  invalid.  )    The   legitimate 
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oooasion  for  the  ftdmusion  of  additional  evidenee  by  the  Appellate  Omrt 
under  section  568  of  the  Code  of  Civil  Proeednre  arises  only  when  on  exami- 
ning theevideneo  as  it  stands,  some  defect  becomes  apparent  Where  fresh 
evidence  is  discovered  ontside  the  Court,  snob  evidence  can  be  imported 
into  the  case  en  an  application  nnder  section  628  of  the  Code.  Keseovoj 
l89ur  V.  OreoU  Indian  T?enin8fda  Railway  Company,  (  81  Bom.,  381  ), 
followed.  White  C.  J.  &  MiUer  J. 

Krishnama  Oha'iiarv.  Narasimha  Chariar.  31  Mad.,  114. 

Sec.  674— 7aau««— Oouri  should  raise  proper  issuee — Prao 
tice.  Per  Chandavarkar  J. — *'  We  wish  to  impress  upon  the  lower  Courto 
of  appeal  the  necessity  of  always  raising  point  for  determination,  as  reqaired 
by  the  provisions  of  the  Civil  Procednre  Code,  in  every  appeal  before  it 
is  argued  because  they  narrow  the  points  in  conroversy  and  leave  little  ot 
no  room  for  complaint  in  second  appeal    Chandavarkar  &  Knight  J.  J. 

Oovind  DoMa  v.  Yemji,  10  Bom,  L  R.  492 

——Sec.  676^Whetherthe  third  Judge  ia  confine  i  to  the  point 
rejerred  or  whole  case  is  opened.  Where  an  appeal  is  referred  by  a 
bench  of  two  judges  under  section  576  of  the  C.  P.  Code,  it  is  open  to  the 
Judge  to  whom  the  appeal  has  been  referred  to  deal  with  the  whole  appeal 
and  he  or  they  are  not  confined  to  dealing  with  and  giving  ^a  Indecision  on 
the  point  of  law  upon  whioh  the  judges  who  first  heard  the  appeal  have 
differed.  F.  B. 

Maung  Po  v.  Maung  Po,  14  Bur.  L.  R.  61. 

Sec.  678 — Procedure — irregvlLari\/y — Disposal  of  a  9uit  on 
a  Sunday.  JEfeM,  that  the  fact  that  a  suit  was  decided  on  a  Sunday  did 
not  vitiate  the  decree.  SemUe  that  the  Lord's  D^y  Act  (  21  Qeo.  III|  Cap, 
XLIX)  does  not  apply  to  India.  Stanley  C.  J.  &  Bwrldii  J. 

Sheoram  Tiioari  v.  Thakur  Prasad,  30  AIL  186. 


Sec  688 — Bestitui,ion— Right  to  apply  not  confined  to  par- 
ties to  appeal -^Rights  accruing  during  UHgation.  It  is  not  necessary  that 
a  person  asking  for  restitution  under  sec  533  C  P.  C  should  have  been  a 
party  to  the  successful  appeal  if  the  appeal  is  in  effect  and  substance  in  favour 
of  such  a  party.  Under  section  688  of  the  C  P.  C.  the  parties  must  be  placed  in 
the  position  they  were  previously  in  irrespective  or  any  other  rights  accruing 
to  any  of  the  parties  during  the  litigation.  Mitra  &  Caspersz  J  J. 

Oanga  Prasad  v.  Brcjo  Nath  Dae  12  C.  W.  N.  642. 

•J ■•  696— IVwoi  order— ?reliminary  point^Res  judicata-^ 
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'EvicUnce  of  eaaential  fads''— CivU  Vrocedure  Code,  s.  66$.  Hdd,  that 
K  562  of  the  CiTil  Prooedare  Code  applies  to  a  case  decided  on  a  point  of 
law  OQ  snch  materials  as  are  available  before  the  parties  prove  disputed 
documents  or  adduce  oral  evidence. 

On  reference  to  L  L.  R.;  17  AH.,  112,  hdd,  that  by  the  words  "evidence 
of  essential  facts"  Their  Lordships  meant  evidence  of  facts  essential  to  the 
disposal  of  the  case  and  not  merely  essential  to  the  question  which  has  been 
jedded. 

Hddt  further,  that  an  order  of  remand  which  will  not  necessarily  have 
any  effect  on  the  ultimate  decision  of  the  case  was  not  a  final  order  within 
the  meaning  of  s.  696  of  the  Code  of  Civil  Procedure. 

Chamier  &  Evans  J.  0, 

Jarnna  Prasad  v.  Badha  Kishcn  (  11  O.  C.  169.  ) 

Companies  Act  S.  14:9— Contract  Act,  s^  221,— -Zi^n  of  agent  under 
8,  221  of  the  Contract  Act  not  affected  by  winding  up  order  under  s.  149 
of  the  Companies  Act.)  An  agent  who  is  in  possession  of  properties  belon- 
ging to  a  Company  under  an  agreement  by  which  he  was  to  advance  monies 
for  working  expenses  has  in  the  absence,  of  a  contract  to  the  contrary,  a  lien 
on  snch  properties  under  section  221  of  the  Contract  Act  for  the  amount 
disbursed  by  him  and  section  149  of  the  Companies  Act  does  not  authorise 
the  Court  to  deprive  the  agent  of  his  possession  of  the  security.  The 
making  of  a  winding  up  order  will  not  affect  his  right  to  continue  io  pDs« 
session  and  make  the  necessary  disbursements  as  long  as  his  possession  con- 
tiooef^  and  as  regards  such  disbursements  also  he  will  have  the  same  lien  and 
stand  in  the  poeition  of  a  secured  creditor  against  the  properties  of  which  he 
was  in  possession  as  agent  when  dispossessed  by  order  of  Court. 

WaUisiSk  MUler.J.J. 

Ohidambaram  QJietUar  v.  The  TinneveUy  Sarangapani  Sugar   Mills 
G/mpcmy,  Limited.  31  Mad.,  128. 

Common  OBxrien— Nature  of  liability— Implied  covenant  of  a  eor- 
Her  by  water.  The  obligation  imposed  by  lav  on  common  carriers  has 
nothing  to  do  with  contract  in  its  origin  but  it  is  a  duty  oast  upon  com- 
mon carriers  by  reason  of  their  exercising  a  public  employment  for  reward, 
and  a  breach  of  the  duty,  is  a  breach  of  the  law  and  an  action  founded  on 
common  law  lies  for  it  iodependent  of  a  contract.  A  carrier  by  water  im« 
idiedly  engages  that  his  vessel  shall  be  water  tight 

Fox  0.  J.  &  Irwin  J. 

}llalodi  80ihalingaw  v.  Banyan,  14  Bur,  L,  B,  37, 
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CMdpromise  dtOIBe-^Ooing  beyond  subject-matter  of  smt  A«  decree 
paeae^  on  a  compromise  cannot  be  regarded  as  ultra  wires  simply  bee  mae 
it  goes  beyond  the  subject-matter  of  the  suit  and  contains  other  condi- 
tions; if  these  other  conditions  are  the  considerations  for  the  comprooiise 
of  the  subject  matter  of  the  sait,  they  mast  be  incorporated  in  the  decrea 

Mitra  &  Casperaz  J.  J. 

Oobindra  Ghundra  Paul  v.  Dwaaka  Nath  Paul,  7  OaL  L  J.  498 

Contract  Act,  a  16.  Id^A—Unconeciovkoble  bargain-^-Parties  not 
on  an  equal  footing — Defendant  not  aware  of  the  nature  of  the  tranao- 
ction — Undue  influence — Contract  voidable.)  To  render  acontrM^  voidable 
CD  the  ground  of  undue  influence  there  must  be  evidence  of  undue 
influence  as  required  by  section  16  of  the  Indian  Contract  Act. 
A  high  rate  of  interest  vhich  would  induce  a  Court  of  equity  t3  give 
relief  against  a  bargain  as  beinj  on  that  account  bird  and  unoouEci* 
enable  is  not  by  itself  sufficient  evidence  of  under  influence.  There  must  be 
additional  circumetances  and  when  there  is  evidence  of  such  additional  circor 
mstances  they  should  be  considered  in  the  light  of  justice  and  equity.  When 
the  parties  to  the  transaction  are  not  on  an  equal  footing,  when  it  appeara 
that  the  borrower  was  not  awire  of  the  real  nature  of  the  bargain,  ho  that 
he  put  bis  signature  to  a  document  wich  io  fact)  imposed  very  different  terms 
to  those  appearing  oq  the  face  of  it^  when  the  actual  rate  of  interest  is  many 
times  higher  than  what  appears  on  the  document,  when  the  borrower  when 
pressed  for  payment  for  what  appears  due  on  such  a  document  has  to 
raiew  on  still  more  exhorbitant  terms,  all  these  are  additional  circumstances 
sufficient  to  make  out  a  prima  facie  case  of  undue  influence  so  as  to  throw 
the  onus  on  the  lenders  to  disprove  il».  Macleod.  J. 

Cheering  lAuMiand  v.  Lieut.  JB.  H.  Whitchurch  Bom.  208. 


S.  73 — Vendor  and  purchaser — Contract  to  sdL  immoveable 
property- -Damagesf or  such  contract,)  The  rule  in  Flareau  v.  Thornhill 
(1776)  2  W.  Bl.  1378  is  not  law  in  this  country.  Section  73  of  the  Contr- 
act  Act  imposes  no  exception  on  the  ordinary  law  as  to  damages,  whatever 
the  flub)eet-matter  of  the  contract  In  cases  of  breach  of  contract  for  sale  of 
imnaoveaUe  property  through  inability  on  the  vendor's  port  to  make  a  good 
title  the  damages  mu^^t  be  assossed  in  the  usual  way  unless  it  can  be  shown 
that  the  parties  to  the  contact  expressly  or  impliedly  contracted  that  this 
should  not  render  the  vendor  liable  to  damages.  Vitamb^  Sundarji  v.  Ca^ 
hai    11  Bom.  272»  distinguished.  Madeod  J. 

ttanchhod  V.  Manmohandas^  32  Bom.  165. 
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^^€iSiStttfh-BwA  jM"  r»frf  6y  otw  Of%  /or  A<«  sAar^.  One  of  the  oo- 
abarer  kudlords  who  Haed  to  ooUeot  bis  share  of  rent  separately  can  sue  to 
reeover  arrears  or  rent  doe  to  him  in  respect  of  his  fractional  share. 

Madsan  0.J&  Dow  J. 
Oavindra  Chandra  v.   8ree    Nal    Pal  Chowdhfy,  7 

CaL  L.  J.  812. 

Costs.— If ortgfOjftf  decree— ExeouHon  of  decree  far  coets — Mortgaged 
properties— Trafiafer  of  Property  Act  a.  90.  A  decree-holder  in  executing 
a  mortgage  decr;e  must,  for  the  porpose  of  recovering  the  costs  awarded 
bj  tiie  decree  proceed  in  the  first  instance  against  the  property  mortgaged; 
and  in  the  event  of  tbe  same  being  found  insufficient  he  can  proceed  against 
properties  other  than  the  mortgaged  property.  The  order  foi^  costs  is  a  part 
of  the  mortgage  decree.  Rutnessur  Sein  v.  Juaoda.  14  Calc.  185  and  Da^ 
modsr  Dae  v.  Budh  Kuar,  10  All.,  179  distinguished.  Udqhd  Fatima  v. 
LaUa  Prasad,  20  AU.  523,  foUowed.  Qeid(  &  Ckitty  J. 

'BUxjkumar  Singh  v.  8heo  Nrrain  Sahu,  85  Oal.  481. 

Court  fees*  Act,  (VII  of  1870)  Art.  17  (6)  sohed  1.  s.  7  el.  (4)  Cr 
jSTiMfo  Valuatian  Aat^  s.  8 — Suit  for  registration  of  Idocument  under  «.  77 
of  Begiftration  Act  does  not  fall  for  purposes  of  Court  fees  vntUin  s.  7 
€L  {4)cof  the  Court  Fees  A^t,  but  under  art.  17  (6)  of  sched.  II  of  the 
Actr-^uch  swU  to  he  valued  for  purposes  of  jurisdiction  on  the  value  of 
ike  property.  A  suit  for  registration  of  a  document  under  sec.  77  of  the 
Begistrabioa  Act  is  not,  for  the  purposes  of  payment  of  Court  fees,  a  suit 
for  a  declaratory  decree  with  consequential  relief  withm  section  7,  clause 
(4)  c  of  the  Court  Fees  Act,  but  is  a  suib  iu  v^hich  it  ie  not  possible  to 
estimate  at  a  money  value  the  subject-matter  in  dispute,  within  Artide  17 
(6)  of  schedule  n  of  the  Act.  The  Court  fee  payable' in  sueh  cases  is 
a  fixed  fee  of  10  rupees.  Jantoo  v.  Radha  Kanto  Doss,  8  Cal.,  615.  foltowed. 
Savrimuthu  Pillai  v.  Alagiam  Ptilad,  12  M.  L.  J.  88  followed.  The 
question  of  valuation  for  purposes  of  jurisdiction  is  not  id  such  cases  to  be 
decided  under  section  8  of  the  Suits  Valuation  Act.  The  value  in  such 
eases  will  be  the  value  of  the  interest  created  by  such  documtei  Ram- 
hri^namma  v.  Bhagdmrna,  13  Mad. '56  followed.  F.  B. 

Ramu  Aiyarv.  Sandra  Aiyar,  31  Mad.,  89. 

Sec.   17 — Alternative  reliefs  for  distinct  causes  of  actiortr- 


fees  payable  on.  Held,  that  s.  17  of  the  Courb  Fees  Act  applies  not  only 
to  a  ease  in  which  cumulative  reliefs  are  sought  but  also  to  a  case  in  which 
Ihe  plaintiff  claims  alternative  relief  in  respect  of  different  claims  of  ^action.  . 
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Neda  Kandhan  v.  Anantha  Kri$hna  Aiyar  80  Mad  67  followed. 

Ohamier  &  Qr^ncm  J.  0. 
Jawahvr  8vngh  v,  Baldeo  Prasad,  11  0.  C.  178. 

Evidence  Act.  s.  92— OroZ  evid&noe  to  prove  that  a  deed  ptirpor* 
ting  to  be  a  mortgage  was  intended  to  be  a  sale,  ebdmissibility  of-^Repre* 
sentatives  in  interest  of  parties  to  the  died  Held,  that  oral  evidence  is 
not  admissible  between  the  parties  to  a  deed  which  purports  to  be  a 
mortgage,  or  their  representatives  in  interest,  to  prove  that  it  was  inten- 
ded to  be  a  sale.  Chamier  J.  C. 

ZaMrudrd4/a  Khan  v.  Ahram-^xd-din  Khan,  (  11  O.  C.  96.  ) 

Sec.  92*— Admitting  oral  evidenoe  against  law -^Revision 

C.  P.  Code,  8.  see.  Admitting  oral  evidence  in  direct  contravention  of 
sec.  92  of  the  Evidence  Act  is  an  illegality  within  the  meaning  of  seo. 
622,  C.  P.  Code.  Fox  0.  J. 

Jowan  V.  Ah.  y,  14  Bar.  L.  B.  58. 

Ezecntion  of  demee—Sale  of  ancestral  propery— Civil  Procedure 
OodB,  8.  SSO—Bules  framed  by  Local  Oov^mment—AppUcaiion  under 
Rule  17  (XIII A).  One  of  several  co-owners  of  ancestral  property  which 
had  been  sold  by  the  Collector  under  the  Bules  framed  by  the  Local  Qov- 
mment  under  section  320  of  the  Code  of  Civil  procedure  applied  under 
Bule  17  (XII)  to  have  the  sale  set  aside  upon  the  ground  of  material 
ii regularities  in  the  conduct  of  the  sale  causing  substantial  loss.  Another 
of  such  co-owners,  whilst  the  first  application  was  pending,  applied  under 
Bule  17  (XinA)  to  have  the  sale  set  aside,  making  at  the  same  time 
the  necessary  payments  into  Court  required  by  the  Bule, 

Held  that  upon  the  presentation  of  the  latter  application  under  Bule 
17  (XIIIA)  the  Collector  was  bound  to  set  aside  the  sale,  and  was  in  no 
way  precluded  from  so  doing  by  the  existence  of  the  former  application 
under  Bule  17  (XII).  N«<  Lall  8acu  v.  Shdkh  Kareem  Bux  (  L  L.  B^  23 
Calc,  686)  and  Paresh  Ncdth  Singha  v,  Nabogopal  Chattopadhya  (  L  Lw 
B.,  29  Calc,  1  )  referred  to.  Stanley  0.  J.  &  BurkiU.  J. 

TuM  Bam  v.  IzzaJt  Ali  A.  W.  N.,  1908.  p.  77. 


'-Transfer  to  another  court — Pouf&r  of  courts  to  which  deerea 
has  been  transferred,  to  grant  permission  to  continue  execution  proceedi* 
ngs  begun  upon  the  application  of  a  decree-holder  since  deceased — Oivil 
Procedure  Chde,  s.  SSt,  Held,  that  the  Court  to  which  a  decree  has  been 
transferred  cannot  give  permission  under  section  232  of  the  Civil  Proce* 
dure  Code  to  continue  execution  proceedings  begun  upon  the  application 
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of  a  decree -holder,  aince  deceased.  Such    permiBsion  can  be  granted  only 
by  the  Court  which  passed  the  decree.  Chamier  &  Oriffin  J.  0. 

(  Nazhatut-Dawla  Abbas  HoMan  Khan  v.  Prtnoa  Wala  Radar 
ffuMtn  Ali  Mirza.  II  O.  C,  112) 

Tnnd— Allegations  of -^  Particulars  constituting  fraud  Aould  be  gi- 
ven— Issue  in  ceases  of  fraud — Pra^iice. — It  is  an  elementary  rule  of  law 
that  where  fraud  is  set  up,  particulars  of  it  must  be  given  and  it  must 
be  based  upon  a  specification  of  the  acts  relied  upon  as  constituting 
fraud. 

Per  Chandavarkar,  J.: — It  is  a  matter  of  supreme  importance  and 
necessity  that  a  case  of  fraud  should  not  be  the  subject  of  a  mere  vague 
allegation  in  the  plaint  or  written  statement;  but  that  it  shall  be  suppor- 
ted by  particulars;  and  that  if  that  condition  is  not  complied  with^  the  par- 
ty relying  on  a  case  of  fraud,  shall  not  be  allowed  to  raise  that  case  in 
the  form  of  an  issue.  It  is  generally  advisable,  indeed,  when  framing  an 
issue  on  the  point  of  fraud,  to  set  forth  in  the  issue  itself  a  brief  state- 
ment of  the  fraud  all^ed^  or  at  least  to  refer  to  the  passage  in  the  plea« 
dings  where  it  is  specified.  If  this  be  made  an  invariable  practice,  the  door 
will  be  closed  to  vi^e  and  indiscriminate  allegations. 

Ohandavarker  &  Knight  /•  J. 

Balaji  v.  Oangadhqr  32  Bom.  255. 

Ghiardiaii  and  minoT—Arbitrdtion— Appointment  of  guardian 
not  to  be  settled  by  a/rbitralion. — The  appointment  of  a  guaidian  to  a 
minori  not  being  a  matter  of  private  right  as  between  parties,  is  not  a 
question  which  can  be  settled  by  reference  to  arbitration. 

Aihman  &  K.  Husain  J.  J. 

Makadeo  Prasad  v.  Bindesri  Prasad,  30  All.  137. 

Haq-i-Chaharam,— £«a6tl%  of  vendee  to  the  LandJUyrd  fw^Wajih- 
ulrorz. — Held,  that  unless  the  right  of  the  landlord  is  limited  by  the  Wa- 
jilMAlrarz  to  a  right  to  claim  haq-i  chaharum  from  the  vendor,  the  right 
ean  be  enforced  against  the  vendee  also.  Ohaimer  b  Saunders  J«  Q, 

Utri  Din  v.  Munshi  Prag  Nara/in  (11  0.  C.  64). 

High  Oonrt  ILvien,  Bule  80  (A  I)— Pauper,  petUion  to  sue  as— 
Prothonotarj/i  decision — Application  to  Judge  in  Ohambers— Right  to  be 
heard — The  Plaintiff  filed  a  petition  to  be  allowed  to  continue  her  suit  in 
forma  pauperis.  The  petition  was  heard  by  the  Prothonotary  under  Rule 
81  of  the  Bombay  High  Court  Rules.  The  petitioner  applied  under  Rule 
80A-1  to  have  the  matter  adjourned  into  Court. 
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Bdd^thht  the  party  dissatified  with  the  Peotbonotary'B  decision  is  en- 
titled to  apply  to  the  Chamber  Judge  to  have  the  manner  adjourned  to 
him^  and  that  the  Judge  in  Chambers  is  bound  to  decide  the  matter  for 
himself.  Dovar  J. 

Meghbai  v.  Yoanjalxfi  32  Bom.  163. 

High  Court — Juridiction  over  Sumhalpur  Difiriet — Extension  of 
High  Courts  jurisdiction  to  place  not  wOhin  jurisdiction  of  any  High 
Court,  if  uUra  vires— Interpretation  of  Statute — lUference  to  repealed 
Statute— es  and  29  Vict  C.  16  Dt.  5.— Under  sec.  8  of  28  and  29  Vict  C. 
16  the  Governer  Qeneral  in  Cpuncil  can  extend  the  jurisdiction  of  a  High 
Court  or  any  portion  of  its  jurisdiction  to  a  place  not  origioally  within 
the  jurisdiction  of  any  High  Court. 

The  proclamation  whereby  the  Calcutta  Sigh  Court  was  authorised 
to  exercise  jurisdiction  over  the  Sumblepure  District  when  it  was  trans- 
fered  from  the  Central  Provinces  to  Bengal  was  not  vMra  vires. 

The  repealed  provisions  of  sec.  18  24-26  vict.  C.  106 — were  referred 
to  as  throwing  light  on  the  construction  of  sec.  3-28-29.  vict  C.  16. 

Stephen  <t  Mookerjee  J.  J. 

Baleswwr  Bagarti  v.  Bha^araihi  Das  12  C.  W.  N.  657 

Hiadu  Law-Adoption-(7tMiom-P^a(iitt9^auco0S8i(m.  Bight  of  eoUa- 
terals  of  adoptive  father  to  succeed  to  the  property  of  adopted  son. — Under 
Hindu  Law  a  daughter's  son  cannot  be  adopted  ih  the  dattaka  form  by 
(fwice-bom  classes. 

The  family  of  the  adopted  son  is  not  altered  and  no  relationship  witli 
the  adoptive  father's  collateral  relations  is  established  when  adoption  is 
not  according  to  dattak  form,  but  according  to  established  custom  prevai 
ling  among  non  agri9ulturists  or  kritrima  form. 

Chattmii  J- 

B^  Nath  V.  Shamhoo  9  P.  L.  B.  3d4»8  P.  W.  B.  309. 

Adoption. — WUl — Adopted  son  to  take  after  wdofjo,  of  good 
character— OonUngent  interest — Uncertainty — Implied  contract  on  adop* 
tion  not  to  Tnake  Will. — ^A  Hindu  by  his  will  gave  his  widow  a  life  inte- 
rest in  a  house  and  provided  that  on  her  death  their  adopted  son  should 
have  the  house  provided  he  was  or  good  charactar  and  obedient  to  the 
widow. 

Held — ^That  the  condition  viz.  that  the  adopted  son  should  be  of  good 
character  and  be  obedient  to  the  adoptive  mother  and  should  survive  her, 
was  a  condition  precedent  to  the  adopted  son  taking  under  the  Will  and 
was  not  void  for  vagueness. 
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The  adopted  son  had  a  contiDgent  reversionary  interest  in  the  house 
during  liiie  widow's  lifetime  and  this  was  inalienable. 

Rampini  and,  Sharfuddin  J,  J. 
Surendra  Nath  (those  v.  Kala  Chand  Bannerjee  12  C.  W.  N.  668 

Chiardian8hip--J(iin^   Hindu  family— Minor   co-par- 

cener^— Guardian  of  ihe  family  property  appointed  by  ihe  Cofirt^O'nai'' 
dianehip  ceases  when  one  of  ihe  co-parceners  attains  majority — Iwardian 
ship  goes  to  the  advM  parceners.  Where  a  joint  Hindu  family  conaists 
of  CO- parceners  who  are  all  minors^  the  co- parceners  forming  one  group, 
the  Oourt  has  jurisdiction  to  appoint  a  guardian  of  the  property  of  that 
group  as  a  whole.  But^  when,  subsequently,  one  of  that  group  arrives  at 
fche  age  of  majority,  the  guardianship  of  the  person  appointed  by  the 
Court  ceases,  and  the  Court  is  bound  to  hand  over  the  joint  family  to 
the  adulb  co-paroeners,  nob  withstanding  the  fact  that  other  coparceners 
are  minors.  Vimpakshappa  v.  NiLgangawa,  19  Bom.  309,  applied.  Bin- 
dogi  V.  Maihv/rbcyi^  30  Bom.  152,  followed.    Chandavarhar  &  Knight  J.  3. 

Rivmchandra  v.  Krishnarao,  32  Bom,  259. 

Joiat  family — Manager  can  represent  ihe  family  in  suits 
brought  on  behalf  of  it — A  co-parcener  can  also  repremnt  it  if  his  action 
is  consented  to  or  ratijUd  by  his  coparceners — OertiAcate  from  ooncili' 
ator  obtained  by  one  enures  for  the  benefit  of  alL  The  rule  of  Hindu 
Law  is  that  a  joint  family  is  represented  in  all  transactions  or  concerns 
with  the  outside  world  by  its  Earta  (manager)  provided  they  are  for  the 
benefit  or  necessity  of  the  family,  and  that  any  co-parcener,  who  does  not 
occupy  that  position  of  manager,  can  represent  and  bind  the  family  in 
such  transactions  or  concerns,  provided  he  was  either  previously  autho- 
rised to  represent  it,  or,  in  the  absence,  of  such  authority,  the  other  co-par- 
csnera  subsequently  by  words  or  conduct  ratified  his  acts. 

Aeoordingly,  the  co-parceners  of  a  joint  Hindu  family  are  entitled  to 
maintain  a  suit  to  which  the  provisions  of  sec.  47  of  the  Dekhan  -Agri* 
cnlturists  Belief  Act  apply,  on  the  strengbh  of  a  conciliator's  certificate 
obtained  under  section  46  of  the  Act  by  only  one  of  those  co-parceners, 
who  was  either  the  managing  member  of  the  family  at  the  time  the  oer- 
tifioate  was  obtained,  or,  who,  though  not  manager,  obtained  it  with  the 
consent  and  on  behalf  of  the  joint  family  acting  as  its  agents^ 

Ghandavarkar  &  Knight  J.  J. 

Viehmt,  v.  Babaji,  10  Bom.  L  B.  605. 

Joint  Hindu  Family.    Held,  also  that  the    members   of  a 
jomt  Hindu  family  must  be  regarded,  so  far  as  concerns  the  dealings  of  the 
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family  with  persong  outside  it,  a8  but  one  juristic  pereon. 

The  managing  member  of  a  joint  Hindu  family  sold  a  property  ex- 
clusively belonging  to  one  member  of  the  joint  family  and  the 
proceeds  of  the  sale  were  brougnt  into  the  oommon  parse  for  the  benefit 
of  the  family.  Held  that  on  the  sale  of  that  property  being  set  aside 
after  the  separation  of  that  member,  he  could  recover  the  whole  property 
on  payment  of  the  whole  purchase  money,  but  that  he  oould  not  claim  to 
have  it  by  paying  only  a  share  of  the  porchase  money  proportionate  lo 
his  share  in  the  joint  family  property^rtition. 

StafUey  C.  /-  &  Karamat  Hudoin  J. 

HvmAJoat  Bahadur  v.  Bhawani  Kunwar,  A.  W.  N.  1908, 143. 

-Joint  Hindu  family,   right  of  a    member  of^   to  represent 


other  m^embere  of  the  family — Suit  ^or  the  recovery  of  the  whole  of  the  fa- 
mily property  by  one  member.  Held,  that  a  member  of  a  joint  Hindu 
family  could  not  insist  upon  representing  the  other  members  in  a  suit 
brought  for  recovery  of  the  property  belonging  to  the  whole  family. 

Augam>uihu  PUlai  v.  Kolandarelu  PUlai,  23  Mad.  140,  and   Ouru* 
vyya  Chuda  z.  Dattatraya  Anant,  28  Bom.  11,  referred  to. 

Chamier  &  Oriffin  J.  J. 

Babu  Bhau  TartabSahi  v.  Babu  Sadhist  Narain  Singh,  11  O.  0, 14. 

Joint  Hindu   family — Foreclostire  of  mortgeye — Sons   not 


made  parHea — Right  of  eons  to  redeem — Transfer  of  Property  Act,  a.  85* 
The  mortgagees  of  a  mortgage  of  joint  family  property  executed  by  the 
father  alone  sued  for  and  obtained  a  decree  for  foreclosure.  At  the 
time  the  Euit  uninstituted  the  mortgagees  knew  that  there  were  eons  and 
grandsons  jointly  interested  with  the  mortgagor  in  the  mortgaged  pro- 
perty, but,  notwithstanding  this,  they  omitted  to  make  them  parties  to 
their  suit 

Held  that  the  sons  and  grandsons  were  not  precluded  from  institu- 
ting a  suit  for  redemption.  Debi  Singh  v.  Jia  Ram,  22  AIL  214  disting- 
uished. Aiibman  <Sk  Karam^  Husain  J.  C. 

Ram  Prasad  v.  Man  ULohan,  A,  W,  N.  1908, 106. 


Maintenance — Re-^marriage  of  widow.  During  the  life^time 
of  her  husband  the  wife  of  a  Hindu  obtained  a  decree  for  maintenance 
against  him  and  the  payment  of  this  maintenance  was  by  the  decree  made  a 
charge  on  eertain  property  which  had  been  of  the  husband,  bat  was  then 
in  the  hands  of  certain  donees  from  him.  The  husband  died,  and  the 
widoWf  being  permitted  to  do  so  by  the  rules  of  her  caste  (halwai),  mar- 
ried again.    Held  that  the  fact  of  the  widow  having  married    again    did 
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not  diggentitle  her  from  recovering    maintenance  from    the  property  of 

her  first  hugband.  Enox  J. 
KawnaUla  v.  Gajadhar,  A.  W.  N.,  1908,  149. 


SneoeBBion.— Mother  party  to  murder  of  her    son  oannot 

tueeeeiae  heir  to  euch  eon—Unchastity  of  mother  no  bar  to  her  succed- 
ing  as  heir  to  her  son --Degradation  does  not  involve  loss  of  pr.yprietary 
rights.  A  mother  who  has  been  a  party  to  the  murder  of  her  son,  can 
not  succeed  by  inheritance  to  the  property  of  such  son.  Under  the 
tfitakshara  Low,  female  heirs  other  than  the  widow  are  not  precluded 
from  inheriting  by  reason  of  unchastity.  Kojiyadu  v.  Lakshmi,  6  Mad., 
149  followed.  Degradation,  without  exclusion  from  caste  does  not  involve 
logs  of  proprietary  rights;  neither  has  aggravated  unchastity  that  effeet. 
Ver  Wallis  J. — ^The  unchastity  of  the  widow  is  expressly  laid  down  as  a 
ground  of  exdugion  in  numeroag  texts,  but  there  ia  no  such  authority  in 
&vour  of  excluding  other  females.  Degradation  does  not  affeet  proprie- 
tary rights  of  the  degraded  person  sinoe  the  passing  of  Act  XXI  of  1850. 
Per  Sankaran  Naib  J. — The  mother's  claim  to  succeasion  rests  on  con- 
sanguinity and  not  on  religious  merit  and  incapacity  to  inherit  due  to 
inability  to  perform  sacrifices  cannot  therefore  be  presumed. 

Vedammal  v.  Vedanayya  Mudaliur,  ai  Mad.,  100. 

Succession — Mitakshara — Priority  between  half-^other^s  son 
and  fuU  sister-— Vyavahara  Mayukha's  view  as  to  sister^s  position  intiie 
line  of  heirs— Balambhat  a  and  Nanda  Vandita— relative  values  of  com- 
fMhtaries  by— Rules  of  InterpretcUion  — In  cases  governed  by  the  Mita- 
kstara^  a  sister  comes  in  as  heir  to  a  deceased  Hindu  immediately  aCter 
the  grand-mother,  hence  where  the  compebition  is  between  her  and  a 
half  brother's  son,  the  latter,  being  higher  in  the  line  among  heirs  speeifl- 
oally  mentioned  in  the  Mitakshara,  is  entitled  to  preference  over  her  as 
heir,  though  it  would  be  otherwise  in  cases  governed  purely  by  the  law  of 
the  Yyavahara  Mayukha. 

The  decision  of  Westropp  C.  J.  Sakharam  v.  Sitdbai  (1879)  I.  L  R 
3  Bom.  358.  so  far  as  it  proceeds  upon  Balambhatta's  doctrine,  is  unsound; 
ind  its  authority  as  a  binding  decision,  where  the  question  is  between  a 
rister  and  a  half-brother,  must  be  confined  to  cases  to  which  the  law  of 
the  Yyavahara  Mayukha  alone  is  applicable,  Rudrava  v  Irava  28  Bom.  82, 
explained.  The  commentary  of  Balambhatta  on  the  Mitakshara  is  not  re- 
garded by  Hindus  in  the  Bombay  Presidency  as  an  authority  to  be  aocept- 
sd  in  the  interpretation  of  the  former  work  without  question.  These 
observations  apply  more  or  leeg  to  Nanda  Pandita  also. 
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It  is  a  well-established  rule  of  the  Bombay  High  Oourt— that  where 
the  Mitakshara  is  silent  or  obscure,  it  must  generally  speaking  invoke  the 
aid  of  the  Yyavahara  Mayukha  to  interpret  it,  and  harmonise  both  the 
works,  so  far  as  that  is  reasonably  possible. 

Chandavarkar  &  Knight  J.  J, 

Bhagwan  v.  Warubai  10  Bom.  L.  R  889. 

Hindu  widow — Payment  by  wife  of  husband's  debts  during 
his  lifetime-^VoLuntary  payment. — Held  that  the  payment  by  the  wife 
of  a  separated  Hindu  of  her  husband's  debts  during  his  lifetime  must  be 
considered  in  the  absence  of  evidence  to  the  contrary  as  a  voluntary  pay- 
ment, and  will  not  support  an  alienation  by  the  widow  after  her  hasband's 
death  of  the  estate  which  has  descended  to  her  from  him. 

Himai  Bahadin  v.  Bhawani  1908.  A.  W.  N.  143. 


AUenatian  hy  widow— position  of  person  claiming  throfngh 
her. — A  person  who  claims  title  under  conveyance  from  a  Hindu  femrie 
heir  with  a  limited  interest,  and  who  seeks  to  enforce  that  title  against  re« 
versioners  is  always  subject  to  the  burden  of  proving  not  only  the  genuinoM 
of  his  conveyances,  but  the  full  comprehension  by  the  limited  owner  of 
the  nature  of  the  alienations  she  was  making,  and  also  that  those  aliena- 
tion were  justified  by  necessity,  or  at  least  that  the  alienee  did  all  that 
was  reasonable  to  satisfy  himself  of  the  existence  of  such  necessity.  And  this 
burden  lies  the  more  heavily  on  one  who  comes  into  Court  with  the  case 
that  he  did  not  take  from  a  limited  ow^er,  but  from  one  whose  title  he 
alleges  to  have  been  adverse  to  that  owner.  The  defendant's  title  to  the 
property  in  suit  depended  on  an  alienation  made  in  his  favour  by  one  of  three 
Hindu  ladieSy  who  was  not  the  heir  of  the  last  male  owner,  and  on  two 
subsequent  deeds  of  sale,  which  it  was  sought  to  set  aside  in  this  suit, 
in  which  the  real  owner  had  joined: — Held,  with  reference  to  the  earlier 
transactions,  that  the  onus  on  the  defendant  had  not  been  discharged,  and 
that  there  was  no  satisfactory  evidence  that  they  had  been  authorized  in 
any  wfty  by  the  real  owner.  Nor  could  she  ratify  them  ucder  section  196 
of  the.  Contract  Act  (IX  of  1872)  by  becoming  a  party  to  the  later  tsans- 
action;  it  would  be  a  serious  extension  of  the  law,  as  hitherto  appKed»  \»o 
hold  that  a  woman  with  a  limited  interest  could  by  acts  ex  post  ftkdo 
charge  upon  the  estate  which  she  represents^  obligations  not  originally 
binding  upon  it.  Though  the  deeds  of  sale  were  therefore  invalid,  the  oon* 
sideration  being  for  the  most  part  not  justified  by  legal  necessity  yet  las 
to  certain  sums  in  both  the  deeds  as  to  which  such  necessity  was  eft- 
tablished  it  was  held  that  the  first  Court  bad   rightly  made^he    deor^ 
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for  poBsession  conditional  on  the  payment  by  the  plaintifif  of  such  Bams  to 
tb6  defendant.  As  the  deeds  were  void,  as  such,  the  claim  for  mese  pro- 
fili«  was  well  founded.  (P.  0.  ) 

Magwat  Dayal  SiwgfA  v.  Debi  Dayai  Sahu,  35  Calc.  420. 

HoBband  and  Wife. — 3at8.  if  a  Ja^  Husband  whose  action  under 
lec  498  L  P.  Code  against  another  is  dismissed,  executes  in  the  excite- 
ment of  the  moment  a  deed  repudiaing  the  wife  but  on  cooler  considera* 
tioQ  tears  up  the  deed,  the  divorce  is  not  complete  against  the  husband. 

Rcbertaon  &  Kensington  J, 

Nist  Isheri  v.  Wadkwa,  3  P.  W.  R.  265. 

Injnnotion — T^ermanent — Blocking  up  of  a  Governm&ni  Channel 
hy  a  riyotwari  tenant — Loaa  of  supply  of  water  to  the  lands  of  another 
knant — Oause  of  action  against  ryat — Whether  damage  shouM  be  aUeged 
and  proved.  The  defendants  blocked  up  the  head  of  a  Leye  Channal 
of  Government  irrigating  the  lands  of  the  plaintifif^  whereupon  the  plain- 
tiff sued  for  a  permanent  injonction  to  issne  against  the  defendants.  In 
^cond  appeal  it  was  contended  that  the  plaintiff  had  no  eanse  of  action 
tgainst  the  defendants^  in  the  absence  of  finding  that  he  suffered  actual 
damage. 

Held,  per  Chief  Justice: — That  it  lay  on  the  defendants  to  prove 
that  no  damage  was  sustained  and  in  the  circumstanees  of  the  case  da- 
mage must  be  presumed. 

Beld  further  that  the  plaintiff's  right  to  water  was  one  apuprtenant 
to  the  land  and  no  finding  as  to  damage  was  necessary  for  the  issue  of 
iDJunction.  Hdd  per  Miller  J:— That  injunction  should  be  issued  if  it 
it  is  shown  that  the  Act  complained  of  was  done  in  such  a  way  as  to  be 
likely  to  damage  the  plaintiff  though  proof  of  specific  damage  be  not 
given.  The  relationship  between  a  ryotwari  tenant  and  Government  with 
leferenoe  to  water  supply  considered.  White  C.  J.  &  Miller  J. 

Bama  v.  Subramania,  3  M.  L.  T.  273. 

Insolvent  Act  (Indian)  (11  and  12  Vio » o.  81),    seos.    27,    26. 

hriddiction  of  the  Insolvent  Court  outside  the  Bornbay  Presidency — Per- 
•on  in  possession  of  Insolvent's  property  can  be  directed  to  hand  it  over 
to  ^  official  Assiguee.  The  Court  for  the  relief  of  insolvent  debtors  sit- 
ting in  Bombay  has  jurisdiction  to  made  an  order  under  section  26  of  the 
Indian  Insolvent  Act  against  a  person  residing  outside  the  Bombay  Pre« 
lidency.  Jenkins  0.  J.  &  Batchdor  J. 

In  re  Oaneshdas  Vanalal,  32  Bom.  19& 
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Judieial  Offloen  Froteotion  Act  (18  of  1860)Scope  i^Wke' 
ther  Secretary  of  State  protected.  Held,  that  irhera  a  Judicial  ofl5cer'« 
action  in  his  capacity  is  projected  by  Act  XVIII  of  1850  in  respect  of 
acts  done  by  him  with  jurisdiction  or  done  under  the  bona  fide  belief  tba' 
he  had  jurisdiction  the  protection  thos  afforded  to  him  equally  expends  to 
his  Master  the    Secretary  of  State  for  India  in  Council. 

Johnstone  &  Hurry  /. 
Mrs,  Fox  V.  The  Secretary  of  State  for  India  in   Council,  3    P.   W. 

E.  220. 

Jnrisdiotion— Declaratory  euU  by  objector  against  decreeMtder  wad 
judgment  dektor-Vatucaionr-C.  P.  Code,  a.  ^83.  The  value  of  a  declaratory 
suit  under  &  283  of  the  C.  P.  Code  by  an  objector  against  decree  holder 
and  judgment  debtor  for  purposes  of  jurisdiction  and  course  of  appeal  is 
to  be  taken  at  the  value  of  the  property  attached  -and  not  the  amount 
of  the  decree.  {F:  B.) 

Sheri  Ah  v.  Lackman  3  P.  W.  R.  269. 

JuriBdiotioit — Exercise  of  by  Courts— Concu/rrenL  When  statutory 
rights  and  liabilities  have  bien  oreated  and  jurisdiction  has  been  ccmferred 
upon  a  special  Court  for  the  investigation  of  matters,  whioh  may  possibly 
be  in  oontroverfy,  such  jurisdiction  is  exclusive  and  cannot  cc^currently  be 
ezeioised  by  the  ordinary  Court-  Stephen  &  Hooker jee  J.  J. 

Icharam  Singh  v.  Nilmony  Bahida^  7Cal.  L.  J.  499-12  C.  W.  N.  636. 

— — Oivil  and  Xevenue  Courts— Sui  to  set   aside  a    lease  of  eo' 

par cenery  property.  Held,  that  a  £uit  brought  by  co-sharers  against  a  1am- 
baidar  to  set  aside  a  lease  of  oo  parcenery  property  granted  by  the  lambar 
dar  as  in  excess  of  his  powers  was  properly  cognisable  by  a  Civil  Court 
JagannaOi  v.  Har  Dayal,  (Weekly  Notes,  1897,  p.  207),  referred  to. 

Aikman  &  Karamai  Huesain  J.  J. 

Nihal  Ohand  v.  Rustam  Ali  Khan,  A.  W.  N.,  1308,  77. 

Waiver— Leave  to  sue— Letters  Patent  (1865)  cl.  IS.    Where 

there  is  no  want  of  jurisdiction  in  this  Court  over  the  subject-mat- 
ter of  the  action,  but  leave  under  cl.  12  of  the  Letters  Patent  is  required 
before  the  Court  can  entertain  the  suit,  the  objeotien  that  such  leave  his 
not  been  properly  obtained  may  be  waived  and  will  be  considered  to  have 
been  waived  if  the  defendant  files  his  written  statement  and  appliea  for  a 
eommission  to  examine  witnesses.  Moore  v.  Oamgee,  L.  R.  25,  Q.  B,  D,  244 
followed.  FhtchsrJ. 

A.  J.  King  v.  Secretary  of  State  for  India,  35    Calc  894  » 12  a  W. 

N.  705. 
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^usisdiotiQii  of  Civil  and  BeTSBue  Caorts.— Put^  Tenanfiti 
4et  (XVI  of  1887),  sees.  11 17,  (3)  (u)— Landlord  and  2WrkMtf,^The  plain- 
^  m  ooenptrfioy  tenant,  sued  th«  defendaiit  for  damages  for  preventing 
Inm  from  cultivating  land  of  hia  holding.  It  was  not  alleged  that  iibe  defen- 
dant had  been  in  poeeenon  of  the  land  or  had  oooopied  it 

Meld,  that  the  soit  was.  triable  by  the  Civil  Court.       Johndone   J. 

Mirar  v.  Ohanaya,  9  P.  L.  B.  366-3  P.  W.  R.  212. 

Rea-jvdicata—SwU  for  poeaes^ian  of  Revenue  paying  land 
induded  by  mistake  in  ejectment  deeree  passed  by  a  revenue  CouH-^Put^ 
yA  Tenancy  Act  XVI  of  1887,  sectton  77.  S,  sued  for  possession  of  8  ka- 
nals,  6  marlas  alleging  that  he  was  ooonpenoy  tenant  of  6  kanals,  18  marlas, 
beloiq;ing  to  C,  and  others,  and  had  become  proprietor  of  the  remaining 
kahals,  8  ^marlas,  by  long  adverse  posseflsion. 

He  took  some  land  on  lease  from  C,  and  others,  who  sued  for  his  eject- 
meHt  in  a  Revenue  Court  and  obtained  a  deoree,  which  by  mistake  and 
without  his  knowledge  included  the  land  in  suit  in  the  land  from  which  he 
WA9  to  be  ejected,  and  that  he  was  ejected  from  it  in  execution  of  the  said 
decree. 

Held,  that,  the  smt  as  framed  is  of  the  Civil  Nature  and  that  neither 
any  provision  of  the  Punjab  Tenancy  Act  nor,  under  section  13  Civil  Pro- 
eedare  Code,  the  previous  decree  of  the  Revenue  Court,  bars  a  Civil  Court, 
from  taking  its  cognizanca  Gla/rke  0.  J.  &  Reid  J. 

Shibdayal  v,  GhvragbOn,  3  P.  W.  B.  267. 

KztbiaMnx.—EooecuUon  of  private  decree    passed  against  shanr&hMr 
era  indMed  to  Qovernment — PayTnent  of  guaranteed   loans.    An    applica* 
turn  for  execution  of  a  decree  having  been  rejected  on  the  ground  that  the 
judgment-debtor  was  indebted  to  Qovemment,  held   (in    appeal    from   the 
Older)  that,  though  the  execution  by    the    decree-holders   against  .his  estate 
was  barred  by  the  existence  of  preferential  claims  (XIII  K  L.    B.  85).    Tet 
there  were  two  means  wherdby    the  claims  of  unguatanteed  creditors  were 
prevented  &om  being  unduly  delayed,  the  firat  being  the    preparation  of    a 
Mget  fixing  instalm^ts  of  Government  or   guaranteed  loan  and  the   devo- 
tioD  of  the  available  surplus  (if  any)  to  the  payment  thereof,  and  the  .second 
that  what  favourite  creditors  could  ordinarily  take  without  evasion  or  delay,, 
ao  that  other  lees  fortunate  creditors  would  not  find  their  just  claims  unduly 
postponed,  and  that,  if  a  private  creditor  (who  continued  to   enter  darkhasl 
ior  execution  in  order  to  save  limitation)  filed  with  his  darkhast  a    reason- 
able representation  requesting  a  Prant  Officer  to  consider  and  decide  whether 
Wtam  prop^y  (such  ae  an  uttra;  of  the  estate  ought  ^ot  %q  be  SQldtp  meet 
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prefarential  dsims,  ke  should  enterlam  such  representation  and  consider  it 
in  a  qfmpathetio  spirit,  and  that  according  to  circoiar  orders  of  CJoL  Ken- 
nedy (the  late  a^ent)  he  was  to  decide  as  regards  what  was  or  was  not 
arailable  for  actual  execution.  -  i 

Hamchand  v.  Doriwr  Wala,  17  Kat.  L.  R.  379. 

• ^^^Paaaeasion  of  one  plot— Effect  of,    It  cannot  be  concluded  that 

because  there  was  admitted  possession  of  a  single  plot  of  land  touching  » 
river  on  the  extreme  North  and  South,  there  was  therefore  necessarily  pot* 
sessioD  of  the    interrening  wasta 

In  the  course  of  certain  giras  case  proceeding),  reference  having  been 
made  to  a  map  about  30  years  old,  which  showed  that  a  line  of  cultivation 
was  demarcated  as  admittedly  that  of  the  Qirasias,  held  that,  the  Oirasnas 
cultivation  was  then  admitted  to  be  of  land  belonging  to  them,  the  time 
was  a  record  of  their  admitted  holding  in  that  year,  for  that  time  could  not 
possibly  be  intended  to  indicate  any  thing. 

The  Tahihdars  of  Ohital,  v.  The  Oiraeias  of  PcUitana  Timha,  17  Kat, 

L.  R.  874. 

Land  Acquisition  Aot-Compensation—apporUonment  of-Principal. 
In  a  proceeding  for  apportionment  under  the  Land  Acquisition  Act,  no  aba- 
tement of  rent  can  be  made  without  the  consent  of  the  parties. 

The  compensation  is  to  be  apportioned  between  the  parties  according 
to  the  valae  of  the  interest  which  eaoh  of  them  parts  with.  The  zemindar 
has  a  right  to  the  fixed  rent  and  the  loss   he    sustains    is  of    so    much  of 

of  his  rent^  any  other  possible  injury,  such  ai  the  chance  of  the  putnidar 
throwing  up  the  land  and  its  being  diminished  in  value  by  what  has  been 
taken  by  Qovemment,  and  still  remaining  as  it  did,  liable  to  f  pay  the  same 
revenue,  is  not  appreciable  and  cannot  be  taken  into  account  If  there  is 
no  abatement  of  the  rent  and  the  putnidar  continues  liable  to  pay  to  the 
2«mindar  the  same  rent  as  he  had  to  pay  before,  there  would  be  hothing 
for  which  the  zemindar  is  to  receive  compensation.  The  same  rale  applies  to 
the  case  of  lease  in  perpetuity  with  fixity  of  rent        Eill  &  Brett  J.  J. 

Satis  Chunder  v.  Bai  Jotindra,  7  C.  L  J-  284. 

(1  of  1894)»  sec.  6^— Award— Final  avxvrd— Appeal- 
High  Court.  An  appeal  lies  to  the  High  (Tourt,  under  sec,  64  of  the  Land 
AcquiatioB  Act,  1894,  only  from  the  final  award  of  the  Court 

Accordingly  no  appeal  lies  from  an  award  which  merely  determines  the 
amount  of  the  gross  sum  payable  as  compensation  as  preliminary  to  the 
farther  question  to  whom  the  amount  so  determined  should  be  paid. 

OhandavwrkoT  &  Beaton  J.  J. 

Ardeehir  v.  A^eM^^  Collector  Poona,  10  Bom.  L  K^17.     i 
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Landlord  and  Tenant.— Bi?^  of  tenant  in  (he  aUdi  on  partition 
between  co-owners  That  affected^-^LiabUity  to  pay  rerU.  A  partition  between 
the  00  owners  cannot  injarioosly  affect  the  right  which  a  tenant  possessed 
before  a  partition  took  placa 

Where  under  a  partition  between  co-owners  the  agricnltural'holding  of  a 
tenant  fell  to  the  share  of  one  co-owner  and  his  house  in  the  Abadi  in  the 
shire  of  the  other,  held  that  he  continued  to  hold  the  house  site  as  an  ap- 
purtenant to  his  holding  and  could  not  be  ejected. 

Held,  further  that  he  was  not  liable  to  pay  rent  for  hi?  house  site  to 
the  co-owner  in  whose  shade  his  house  had  fallen. 

Knox  &  BaiMyerji  b  Aikmtm  J.  J. 

Sadu  V.  Behari  Singh,  5  A.  L  J.  237. 


Gonourrent  leases — Landlord  entitled  to  recover  rent  only 
as  against  second  lessee.  Held,  that  where  a  lessor  executes  two  ooncur- 
reot  leases  of  the  same  property,  that  is  to  say,  two  leases  in  which  the 
term  of  the  second  commences  before  the  term  of  the  first  has  expired,  the 
second  lessee  is  to  be  taken  as  the  assignee  of  the  lessor's  !  interest  during 
the  concurrent  portion  of  the  terms,  and  the  lessor  after  the  execution  of 
the  second  lease  can  recover  rent  only  from  the  second  and  not  from  the 
first  iflsua    Harmar  v.  Bean,  (3  C.  and  K.,  307)  followed. 

Stanley  C.  J.  &  Karamat  Husain  J. 

Bom  Anaut  Singh  v,  Shankar  Singh,  A.  W.  N.,  1908,  152. 

Denial  ofrelatian  wnd   setting  up  third  party  as  lambardar 

in  a  previous  sidt  by  some  of  (he  land  lords^Joint  lessors,  putting  an 
end  to  tenancy— Transfer  of  Property  Act,  section  111— Intention  to  de- 
termine. A  denial  of  the  existence  of  relation  of  landlord  and  tenant  and 
ntting  up  a  third  party  as  landlord  in  a  previous  rent  suit  by  some  of  the 
landlords  amounts  to  renunciation  of  all  by  the  tenant  The  latter,  there- 
fore, incurs  a  liability  to  have  his  lease  forfeited  Though  in  England  any  joint 
tenant  may  put  an  end  to  his  demise  so  far  as  ib  operates  on  his  own 
shares,  whether  companions  join  him  in  putting  an  end  to  the  whole 
lease  or  not,  yek  according  to  the  Indian  decisions  the  relation  created  by  tbp 
several  joint  landlords  continues  until  there  exists  a  new  and  complete  voli- 
tion to  change  it  This  is  tiie  law  when  the  khas  possession  is  the  relief 
asked  for  against  the  tenant  but  not  in  cases  of  trespassers  and  tenants  where 
khas  possession  is  not  sought  for. 

Where  the  relation  ofjomt  landlord  continues,  the  tenancy  ian  not 
be  put  an  ead  te  exce^'i  by  all  bbeless^ei  acting  together, 
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Under  sec.  Ill  of  the  Transfer  of  Property  Act,  all  the  lessees  most 
show  their  intentioB  to  determine  the  lease  before  they  can  snooeed  in  a 
snit  for  ejeotment  Bampini  &  Sha^udin  J.  J. 

Bhikharee  Ram  v.  Dhakeskwar  Prastid,  7  C  L.  J.  483. 

"''''Trees— Landholder  and  tenant's  rightaaa  to  trees  en  tenanfs 

hdding.  )  Held  th%t  as  a  general  role  the  property  in  timber  growing  on  a 
tenant's  holding  vests  in  the  zamindar  and  the  tenant  has  no  right  to  cat  and 
remove  such  timber.  Bat  as  a  general  rale  also  the  zamindar  has  no  right 
to  interfere  with  the  enjoyment  by  his  tenant  of  the  trees  npon  hla(|holdiag 
so  long  as  the  rehtion  of  landlord  and  tenant  sabeista 

Stanley  0.  J.  &  Bw\^  J. 

Qanga  Dei  v.  Badam,  30  AIL,  184. 


Cosharer  landlord — Suit  forenUre  rent—Cosharers  made  de- 
fendanis — Maintainability  of  suit — 'Landlord*,  who  is — Assignee  of  land 
as  well  as  of  arrears  of  rent. — A  Co- sharer  landlord  is  entitled  to  maintain 
a  snit  for  the  entire  rent,  if  his  oo-sharcrs  are  on  their  refasal  to  join  as  pla- 
intiffs, made  defendants  in  the  snit. 

The  person  to  whom  the  land,  the  rent  for  ^hich  is  claimed,  as  also 
the  arrears  of  rent  are  transferred  is  an  assigDce  of  the  whole  imprest  of  the 
landlord  and  is  a  'landlord  within  the  Bengal  Tenancy  Acb, 

MecUan  C.  J.  &  Cou  J. 

Sashi  Kumar  Mirbahar  v.  SUa/nath  Banerji  7  Cal.    L.  J.     426. 


Enhancement  ^  Contract  of  tenancy — The  Transfer  of  Proper- 
ty Act  gives  no  anthority  to  a  landlord  to  enhance  the  rent  of  his  tenant 
daring  the  term  of  the  lease,  whether  it  be  in  perpetuity  or  for  a  defi- 
nite term. 

The  word  maniasidar  does  not  convey  the  idea  of  a  right  to  fixity  of 
rent;  durmanrasi  moharari  implies  fixity  of  rest.  The  right  of  enhancement 
is  not  an  incident  of  every  contract  of  tenancy. 

Hill  and  Brett  J.  J. 

Satis  Chwader  v.  Rai  Jatindra  7  C.  L.  J.  284. 


Madras  Act  VIII  of  1865,  sec.    7— Acceptance  of  muchilik^ 

Effect  of — Mere  acceptance  by  the  landlord  of  a  mach  ilika  executed  by  the 
tenant  is  not  sufficient  proof  that  pattah  has  been  dispensed  with.  Varatha- 
chart  V.  Balu  3  Had.  258,  Narayan  v.  Mani  10  Mad.  363,  followed. 

Benson  &  Munro  /.  /. 
Jfaidf/L  V,  TJLodupuri  3  Mad.  L.  T.  280, 
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Lease — Leasee  holding  over  without  paying  rent — Tenant  at  suffer- 
§iiee^Deaih  of  lessee  J^presentatives  holding  poisession  2>Qsition  of^-Ad^ 
verse  possesaion-'auit  by  lessor  for  possession — Limitation,  suit-Uand  previa 
muly  atto/ched  in  execuiion  of  decree  against  lessor-- d%im— petition  by  re- 
presentaHves  of  lessee^  dismissal  of-^No  fresh  suit  brought  within  one  year, 
effut  of  in  the  present  suit— Civil  Procedwre  Code, — A  tenant  holding 
over  la  a  tenant  at  sufferance  unless  there  is  aoy  assent  on  the  part  of  the 
landlord  which  could  convert  him  from  a  tenant  at  sufferance  into  a  tenant 
in  the  true  sense  of  the  term,  either  at  will  or  from  year  to  year  or  month 
to  month  as  the  case  may  be:  and  sec.  116  of  the  Transfer  of  Property  Act, 
which  enables  the  lessor  or  bis  representative,  by  his  assent  tio  convert 
i  tenant  by  snfference  into  a  yearly  or  monthly  tenant  does  not  enable  him 
by  his  mere  assent  to  convert  the  representative  of  a  tenant — by  sufferenee 
into  sueh  a  tenant  If  a  tenant  by  sufferance  dies  and  his  representative 
enters  and  holds  on,  he  holds  as  a  trespasser  and  a  suit  for  recovery  of  pos- 
ssfsion  from  such  a  person  is  governed  by  art  144  of  the  Limitation  Act 
irtwre  the  suit  lands  were  attached  in  execution  of  a  decree  agamst  A  and 
B  put  in  a  claim  petition  which  was  dismissed  but  it   did  not   appear  that 

A  was  a  party  to  the  execution  proceedings. 

Held   in  a  suit  by  A  against  B  for  recovery    of  these  lands    that  the 
latter  was  not  barred  from  asserting  his  right  to  the  property. 

WhiU  a  J.  cfe  WaUis  J. 

Vadapalie  v.  Dronamraju  3  M.  L  T.  256. 

L^:al  Fractitioiier's    Act,   sec.    l^.— Professional     misconduct, 

Aargeof  against  pleader  by  a   subordinate   magistrate— Tramfer  of  the 

magietrate  before  the  date  of  the  enquiry  into  the  charge— District  magis- 

irate,  order  of,  transferring  the  charge  to  the  subordinate  magistrate  siTice 

Uwisfmred — VcUidity  of— Warrant,  issue  of,  by  the    subordinate  magis^ 

Wate  against  pleader— Vleader  accusing  the  magistrate  as    acting   "mati^ 

cumdy  vexatioudy  and  with  a    vindictive  spirit" — Whether    amownis   to 

mprop&r  conduct  of  pleader.    A,  a  pleader  was  charged    by  B,    the  joint 

magistrate  of  T  division,  with  professional  misconduct  in  a  case  before  him. 

Before  the  date  fixed  for  the  enquiry  into  the   charge,  B  was    transferred, 

iBJoint  magistrate  of  E  division  whereupon    the  District    Magistrate   made 

an  order  transferring   the  charge  to  the  joint  Magistrate    of  £    division  by 

B,  CO  the  ground  that  he  had  dealt  with  the  matter  in  the  first  instance. 

Edd  that  the  order  of  transfer  of  the  District  Majistrate  Iwas  unaa* 
thorized,  and  the  charge  must  be  dealt  with  only  by  the  :  joint  magistrate  of 
T  division,  who  had  succeeded  B. 

Digitized  by  LjOOQIC 


SSe  The  Lawyer  PaH  ICwU. 

A  was  further  oharged  in  ooanection  with  a  written  statement  attached 
to  a  wi^rrant,  which  had  been  issued  by  B  as  joint  magistrate  of  E  division 
for  the  arrest  of  A.  The  statement  alle|;ed  that  B  in  issuing  the  warrant 
had  acted  maliciously,  vazatiousiy  and  with  a  vindictive    spirit    against  A. 

Held  that  there  was  no  provision  of  law  authorizing  the  issue  of 
either  a  summons  or  a  warrant  against  a  pleader  who  fails  to  appear  in 
answer  to  a  charge  preferred  against  him  under  sec.  14  of  Legal  Practi- 
tioner's  Act,  ako  that  the  language  as  used  in  the  written  statement  of  A, 
did  not  amount  to  fraudulent  or  grossly  improper  conduct  in  the  discharge 
of  his  professional  duty,  within  the  meaning:  of  that  section.  The  language 
was  no  doubt  to  the  last  degree  improper,  but  when  the  pleader  used  it  he 
was  not  discharging  his  professional  duty.  He  used  it  not  in  his  capacity 
as  a  pleader,  but  as  a  party  against  whom  a  warrant  hsul  been  issued. 

White  a  J.  &  Miller  J. 

In  re  E.  iZ.  BamcJuindra  Aiyar,  8  M.  L.  T.  237. 

Letters  af  Admimstratioii— /oin^  fanULy^Prdbctie  and  Adminis* 
tMJUian  Act,  a  4— Separate  property— Daughter,  rightof,  in  preference  to 
first  cousin.  )  Held,  thatletters  of  administration  cumot  be  granted  in 
respect  of  joint  family. property. 

Hdd,  further,  that  daughters  have  a  better  right  to  letters  of  adminis* 
tration  in  respect  of  the  separate  property  of  the  deceased  than  a  first  cousin. 

Chamier  &  Evans.  J.  (X 

Ajudhya  v.  Musammat  Bam  Daiya  (11  O.  C.  101 )., 

Limitatioii  Act  a,  6.— Appeal — Depoaiiing  appeal  in  the  box  put 
up  for  the  purpose — Presentation^Sufficient  cause — Gizil  Proce- 
dwre  Code,  sec.  611— Important  question  of  law— Punjab  Courts  Act 
yill  of  1884t  Section  70  (6).  Held,  that,  depositing  a  memo  of  appeal  in 
the  box  put  up  by  an  Appellate  Court  for  the  purpose,  amounts  either 
to  a  proper  presentation  of  it  to  the  Court  or  is  under  2nd  clause  of  see.  5 
of  the  Lidian  Limitation  Act,  1877,  a  sufficient  cause  for  not  presenting 
it  within  the  time  prescribed  therefore;  and  that  the  presumption  is  that 
it  has  been  deposited  therein  by  the  applicant  or  by  any  other  person  duly 
authorised  on  his  behalf. 

Held,  also  that  whether  circumstances  disdoeed  in  a  particular  case 
constitute  a  sufficient  cause  so  as  to  bring  it  within  the  2nd  paragraph  of 
section  5  of  the  Limitation  Act  is  an  important  question  of  Law  under  seo. 
70  (b).  BatUgan  J. 

MeUmal  v.  Nathosingh.  3  P.  W.  &  260. 
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p.  7—Arreokr8  of  ProfUa,  audi  for,  When  cause  of  action 
arose  dwring  Minority  of  the  plaintiff ^Bsnt  Act  (Otidh),  ss.  1IB9  and  ISt— 
In  a  suit  for  arrears  of  profits  when  the  eanse  of  action  arose  daring  the 
minmty  of  the  appellant,  it  was  held  that  under  section  139  of  the  Oudh 
Rent  Act,  the  appellant  was  entitled  to  the  benefit  of  section  7  of  the  Indian 
Limitation  Act,  Ohamier  &  Evans.  J.  C. 

Ottt  Prasad  v.  Qokaran  Nath.  11  0.  C.  118. 


-S.  10— Executor  when  debtor-^time  does  not  run — Where  an 


executor  who  owes  money  to  the  deceased  accepts  the  executorship,  hia 
debt  becomes  at  once  assets.,  and  he  is  responsible  for  the  amount  of  it 
In  that  case  no  limitation  wonld  run  as*  long  as  he  remained  executor  or 
died,  whichever  happened  first.  Beaman  J. 

Takub  V.  Bai  Bahimatbai  10  Bom.  L.  B.  346. 

See.  19^Achnowledgment— Essentials  of  a  vaUd  achnovdedg- 
ment — Acknowledgment  contained  vn  a  writien  statSTnent. — There  is  noth* 
ing  in  the  language  of  sea  19  of  the  limitation  Act  to  justify  the 
ntrrow  interpretation  that  an  acknowledgment  under  the  section  must  be 
addressed  to  the  creditor  or  some  one  on  his  behalf.  An  acknowledgmenl 
oontained  in  an  application  by  the  judgment  debtor  by  way  of  a  written 
statement,  wherein  he  said  thai  he  was  unable  to  pay  the  amount  theti  bat 
would  pay  if  time  were  given  him,  is  a  valid  acknowledgment. 

A  statement  in  the  oourde  of  a  written  statement  by  the  judgment-' 
debtor,  that  '^I  have  asked  the  plaintiff  by  a  written  notice  to  take  away 
the  sum  from  a  third  party  with  whom  I  have  deposited  that  sum,  amounts 
to  a  valid  acknowledgment  Chandavarka/r  b  Knight  J.  J. 

Bhrinivasa  v.  Narhar  10  Bom.  L.  B.  374. 


10 — AiicfMywLedgment — Mortgagor  narrating  the  rsla* 
Homhip  of  mortgagor  and  mortgagee — Mortgagor  admitting  its  correct- 
tM8)  of  sigjsattMre — Effect  of  the  writing.  Where  a  mortgagor  describes 
his  mortgage  as  such  and  the  latter  admits  in  writing  over  his  signature 
the  correctnesa  of  that  description  the  meaning  of  the  admission  is  as  plaia 
M  language  can  make  it;  thereby  the  mortgagee  unmistakeably  affirms  that 
he  is  described  to  be  a  mortgagee  and  it  is  a  necessary  implication  from 
it  that  he  acknowledges  all  the  legal  consequences  of  his  position  as  a  mort- 
gagee one  of  which  is  his  liability  to  be  redeemed. 

It  is  immaterial  for  the  purposes  of  sec  19  o{^  the  Indiaj|r  Limitation 
Aet,in  what  connection  or  for  what  purpose  the  descrip^on  wwr  made  by 
the  mortgagor  and  admitted  as  correct  by  the   mortg^fnae— whether  it  was 
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or  not  made  in  a  dcMameat,  whieh  had  nothing  to  do  either  directly  or  indi- 
rectly with  the  mortgagee.  The  sole  question  b  whether  the  writing,  whatr 
eyer  its  immediate  purpose  or  occasion  contains  an  acknowledgment, 

Chandavarkobr  4k  Knight  J.  J. 
Sheikh  V,  Jamahidin  10  Bem.  L.  R.  886. 

——Art  29— Moveable  property  wrongfully  eeizei  Whder  legal 

prooeee—limitaUan  when  begins  to  rttn.— Article  29  of  the  Limitation  Act. 
bemg  qaite  general  in  its  terms,  is  applicable  to  all  cases  where  moveable 
property  is  wrongly  seized  under  legal  process.  Time  begins  to  run  from  the 
date  of  the  seizure  and  the  prescribed  period  of  limitation  is  not  affected  by 
the  facts  that  the  plaintiff  objected  to  the  attachment  undersea  278  of  theOxle 
of  Civil  Procedure,  even  if  the  objection  proceedings  outlasted  that  peiiod. 
In  such  a  case  the  cause  of  action  is  complete  as  soon  as  the  wrongful 
seizure  is  made;  the  : subsequent  detention  is  the  act  of  the  Ck)urt  and 
nominal  damages  at  least  are  recoverable  at  once.  Idu  v  KahmatvZlah  24 
All.  146.  distingnished.  Where  there  are  two  articles  of  the  Limitation 
Schedule  which  may  possibly  govern  a  case,  the  one  more  general  and  the 
other  more  particular  and  specific,  the  more  patticular  and  specific  article 
ought  to  be  applied. 

Nagobav.  Madholal,  4  Nag.  L.  B.  49. 

Arts  40    and     120.— Wrongful  posBemon^Wrcngfuhma 

dedoired  by  Ae  Court— Starting  point  for  limHaHon.  Where  the  defen- 
dants bonajide  claimed  to  be  entitled  to  property  and  the  Court  after- 
warda  declared  their  possession  wrongful. 

Held  that  the  starting  point  for  limitation  was  not  the  date  when  poe* 
session  was  not  declared  unlawful  but  the  date  of  the  taking  of  possession, 
which  was  from  the  first  wrongful  and  that  Article  49  of  the  Limitation 
Act  applied  to  the  casa  Mahonied  Baaat  Ali  Khan  v.  Husen  Baner,  21 
Cal.,  157)  distinguished.  Beneon  J, 

Arwnaehalam  PiUai  v.  Alagianambia  PiUad,  S  M.  L.  T.  324. 

Article  76-Limitation'^Band — Inetalmenls—Pawer  to  sue 
for  whole  amownt  on  default  of  payment  )  A  bond  payable  by  instalments 
oontamed  a  provision  that  in  default  of  the  payment  of  any  one  instalment 
it  would  be  in  the  power  of  the  creditor  to  sue  for  the  whole  amount  due 
under  the  bond  without  waiting  for  the  period  provided  for  the  paymeniof 
other  instalments.  Held,,  that  this  provision  did  not  mean  that  the  creditor 
should  be  compellecl  to  sue]for  the  whole  on  default  of  payment  of  one  instal- 
ment nor  did  limitation  in  respect  of  the  whole  debt  commence  to  run  from 
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the  date  of  the  first  default  ^%dah  Chandra  Bahhi  v.  Bhairdb  Chandra 
ChuekerbuUy,  31  Calc  279,  and  Hurri  Perehad  Chowdhry  v.  Kasib  Singh 
21  Gale.  542,  dissented  ffpm.  Knox  &  Aikman.  J.  J. 

Ajudhia  V.  Kv/njal,  30  All.  123. 

Arts.  110,  116— Royalty,  atiitfor.  Where  it  was  stipulated 

that  a  certain  notice  was  to  be  given  two  months  before  the  jSOth  |[pf 
Charitra.  Held,  that  a  notice  dated  1st  Falgoon  (13th  February)  was 
not  a  valid  notice  when  the  3^h  Chaitra  fell  on  12th  April,. as  it  was 
not  a  full  two  months'  notice  but  fell  short  of  it  by  one  day. 

In  view  of  the  provisions  of  cl.  (j)  of  S.  108  of  the.  Transfer  of  .Pro- 
perty  Act,  all  losses  including  lessees  holding  under  permanent  leases  are 
liable  for  rent  even  after  they  have  transferred  their  rights. 

A  suit  for  recovery  of  royalty  upon  [a  registered  document  is  gover* 
ned  hy  Art.  116  and  not  Art.  110  of  the  Limitation  Act.  , 

Rampini  &  Sharfuddin  J.  J, 

,The  'Raniganj  v.  Jadco  Nath,  12  C.  W.  N.  724. 

arts.  118,  141 — Invalid  adoption.  Held  also  that  an  adop- 
tion inherently  invalid  need  not  be  impugned  independently  of  the  claim 
lu^ought  for  possession  of  the  claim  brought  for  possession  of  the  adopter's 
estate  after  his  death,  and  that  such  a  claim  does  not  become  barred  of 
limitation  simply  on  the  ground  that  no  suit  for  declaration  of  the  inva- 
lidity has  been  brought  within  six  years  under  article  118  of  the  limi- 
tation Act.  Reid  /. 

Nizam  v.  Bhana,  8  P.  W.  R.  213  • 

arts.  178  (o),  178 — Limitation — Applieation  for  bringing 
on  record  the  representative  of  a  deceased  respondent  in  Bscond  lappeal. 
The  period  of  limitation  for  bringing  in  the  representative  of  a  deceased 
respondent  in  a  second  appeal  is  the  one  prescribed  by  article  175  (o) 
and  not  by  art.  178  of  the  Limitation  Act.  Susya  v.  AiyaJcannu,  29 
Mad.  629  dissented  from.     JJpendra  v.  Sham  Lai,  34  CaL  1020  followed, 

Ohandavarhar  &  Knight  J.  J. 

Sheikh  v.  Balaji,  10  Bom.  L.  R  509. 

itf ahomedan  Law  WzlkS— Evidence  of—Po8s$8sion  as  owner  or 
custodian — Onus. — One  Usman  Kadimo,  a  eunuch,  died  in  1900,  '  posse- 
ssed of  immoveable  property  known  as  the  eunuchs'  temple.  The  defen- 
dant remained  in  occupation  of  the  premises  till  1905,  when  the  plain tiSb 
who  were  the  heirs  of  the  deceased  Usman  filed  the  present  suit  in 
ejectment  against  the  defendant.  The  defendant,  inter  alia,  contended 
that  the  {uropeTty  in  dispute  belonged  to  the  comn^inity  of  emroobs  of 
which  TJsman  wf^s  the    head^    and  held    it  fis  a  custodian, 
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owner,  that  he  was  the  disciple  of  the  said  UBman  and  the  present 
head  of  the  cemmunity  and  olMmed  to  hold  the  premises  as  oustodiaa 
on  their  behalt 

EM,  that  the  possession  of  property  by  XJsman,  for  a  very  long  time, 
being  admitted,  the  onus  lay  on  the  defendant  to  prove  that  the  property 
was  not  Usman's  private  property,  but  that  it  was  held  by  him  on  behalf 
of  ^he  community  of  eunuchs. 

HM  further,  that  the  eunuchs  being  Mahomedans,  the  defendant 
must  establish  that  the  property  was  '  wak£  '  He  could  ^o  so  by  proving 
either  that  the  property  was  actually  dedicated  by  any  former  owner  as 
*  wakt '  for  the  use  of  eunuchs  or  by  evidence  of  user  for  the  purpose 
of  the  dedication.  Lucas  &  Onmch  J.  C. 

Badalshah  Sultanshah  v.  Ahmed  1  Sind  L.  B.  107. 

8hi(M—Sueo€88ion — Held  that  according  to  the  Muhamma* 
dan  law  applicable  to  the  Shia  sect  the  maternal  uncle  of  a  deceased 
person  excludes  from  inheritance  the  grandson  of  his  great  grandfather's 
brother.  Bannerji  /« 

mjahat  Ali  v.  TTcwir  AH,  A.  W.  N.,  1908,149. 

Creation  of  vested  remainder  by  a  Uahome^n — Spes  sucoe- 
ssionis — Creation  of  life^nterest  amongst  Shias  ;attou^.«— It  is  possi^e 
for  a  Mahcmedan  to  create  a  definite  interest  like  what  would 
called  in  Bnglish  law  a  vested  remainder,  and  such  a  remainder,  thot 
liable  to  be  displaced,  is  not  a  mere  expectancy  in  succession  by  survived 
ship  or  other  merely  contingent  or  possible  right  or  interest,  but  an  iii 
terest  that  could  be  attached  and  sold. 

Umes  Ohunder  Sirear  v.  Mussummat  Zdhoor  Fatima  L.  B.  17  I.  A«l 
201  followed. 

-  Amongst  Shias  the  creation  of  a  life-interest  is  allowed,  and  it  appears 
according  to  Shia  authorities  that  during  the  period  of  the  life-  interest 
the  deferred  interest  can  be  dealt  with  by  way  of  sale,  gift,  and  other* 
wise,  provided  that  there  is  no  interference  with  the  particular  estate, 
and  it  would  seem  to  follow  tbat  the  purchaser  or  donee  could  deal  with 
the  interest  so  acquired  by  him.  Jenkins  C.  J.  Sd  Beaton  J. 

Banco  Begum  v.  Mir  Abed  AH  32  Bom.  172. 

Mamlatdar'a  Oonrt  Act  (Bombay  gAot  m  of  1876  and  II  of 
1906> — General  Glauses  Act  (Bombay  Act  1  of  190i\  eec.  7— Bombay 
Act  II  cf  1906,  see.  tB — Prooeedings  commenced  under  the  old  Act — 
Bight  of  appeal  given  by  the  new  act  can  be  no  avail^Right  of  appeal 
is  not  a  matter  of  procedure.  A  suit  under  the  Mamlatdar's  Oourts  Act 
1876^w#s  comipenoedoo  the  24th  February  1906.    On  the  29tb  October 
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1906,  the  new  Mamlajdttr's  Oourts  Act  1906  oame  into  operation,  which 
ivpealed  the  former  Aot.  On  the  26th  January  1907,  the  Mamlatdar 
diimiMed  the  iuik  The  plaintiff  presented  on  the  12th  March  1907,  a 
A  petition  for  reviflion  to  the  Oolleotor.  It  was  under  see.  ;23  of  the 
aew  Aci  The  Collector  held  on  the  6th  April  1907,  that  he  had  no 
jurisdiction  to  entertain  the  application. 

Held  (1)  that  the  repealing  Aot  could  not  give  the  right  of  revision 
in  respect  of  proceedings  commenced  under  the  Act  of  1876. 

[2]  that  on  the  words  of  the  General  Clauses  Act,  1904,  (sec.  7  j,  it 
would  be  wrong  to  hold  that  the  Collector  had  jurisdiction,  because  so 
to  hold  would  be  to  affect  a  legal  proceeding  in  respect  of  a  right  which 
had  accrued  under  the  old  Act. 

To  desturb  an  existing  right  of  appeal  is  not  a  mere   alteration    of  . 
piecedure.    Cdanialv.  Irving  (1905)  A.   C.  369    followed.    Otdam  v. 
Babu  and  Vajechand  v.  Nandram,  9  Bom.  L.  R.  557  not   followed 

Jmhina  0.  /.  &  BatehtHar  J. 

ITana  v.  Shehu,  10  Bom.  L.  B.  527. 

Marriage,  HuUity  ot-^Deoeased  wife's  iieter— Illegitimate  child— 
Cudody  of  the  child— Maintenance.  Where  a  decree  for  nullity  of 
marriage  had  been  made  on  the  ground  that  the  petitioner  was  the 
lister  of  the  deceased  wife  of  the  respondent;  Held,  that  the  child  was 
the  illegitimate  child  of  the  petitioner  and  that  she  was  entitled,  unless 
A  strong  case  was  made  out  to  the  contrary,  to  the  custody  of  the  child. 
Maintenance  for  a  child  may  be  rightly  and  properly  spent  for  the  pur- 
pose of  maintaining  a  joint  home  for  the  infant  and  his  or  her  parent, 
snd  an  account  of  the  amount  allowed  for  maintenance  will  not  be 
ordered    so    long   as    the    infant    is  properly     maintained. 

Fletcher    J. 

BamweUch  v.  Bomwetecht  35  Cala  381 

Merger— ITnder-propridor  acquiring  siuperior  propri^ry  rig^ — 
Where  an  under-proprietor  acquired  the  superior-proprietary  rights  by 
inheritance,  held,  that  the  under-proprietary  tenure  ceased  to  exist  from 
that  date.  Evans  J.  0. 

Bazawond  Singh  v.  Jagole  11  0.  C,  183. 

MinoX'-^Bemoval  of  certificated  guardian,  effect   on   attainment  of 

majority  hy—Smt  imAituted  wiUhmt  next  friend,  effect  of— Irregularity 

—Civil  Procedure  Code,  S&  UO  and  678.— Held  that,  where  a  guardian 

has  been  duly  appointed,  the  ward  will  not  attain  his  majority  till    he 

fttkfins  the  age  of  21  years^  even  though  tbe  gu«rdi|m  be  removed  be- 
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fimet  th^  waad  attains  that.agA. 

JSWdi  that  a. suit  should  not  be  dismissed  by  reason  of  the  fftot 
that  the  plaint  was  (presented  by  a  person  who  was  a -minor  at  the  time 
bnt  the  proper  course  is  to  give  an  opportunity  for  steps  being  taken 
to  have  a  next  friend  of  the  plaintiff  brought  upon  the  record  and  to 
prosecnte  the  case  if  he  so  desires.  CAamidr  &  Qriffin  Jl  0. 

Abdul  Karim  v.  Muhammad  Ahmad  11  0.  C.  169. 

Mortgage — Martgagee  aecepting  deed  of  further  charge  from  dome 
of  the  mortgagors,  effect  on  integrity  of  original  mortgage. — Held,  that 
th^  integrity  of  the  original  mortgage  was  not  destroyed  by  the  mort- 
gagee's acceptance  of  a  deed  of  farther  charge  executed  by  some  only 
of  the  original  mortgagors  secured  of  their  own  share  of  the  mortgaged 
property.  Oreffin  &  J.  C. 

Thakur  Singh  other  u  Jangi  Singh  I  J  0.  C.  73, 

MwtgtLg^'^RedempUon^When  the  right  to  redeem  a^xrues,  A 
mortgage  was  executed  in  1828  and  was  made;  redeemable  at  the  end 
of  any  native  year  from  that  date.  The  present,  suit  for  redemption ^waa 
brought  in  1902. 

Hdd  that  the  snit'was  barred.  Sankaran  Nair  J. 

Vishvendra  Thirthaswami  v.  Vishnumurti    Bhatt  and  othen.  18 

M.    L.  J.  285. 

Oudh  Land  Revenue  Act  (III  of  1901)  s.  Ill,  CI  (b).  8wt 
to  eetaUish  right  to  share  davmed  in  a  partition  case  in  a  revenve 
court,  after  eoiypiry  of  period  fixed  by  revenue  Court  to  establish  such 
right.  ~In  the  partition  proceedings  pending  between  two  parties  in  the 
Bevenae  Court,  the  plaintiff  laid  claim  to  the  share  recorded  in  the  name 
of  the  defendant  in  the  revenue  papers.  By  an  order  dated  2nd  June, 
1905, -the  plaintiffs  were  directed  under  the  j^^provisions  of  section  111  (b) 
of  the  Land  Betrenue  Aot(IIIof  1901 J  to  file  a  suit  within  three 
montilM  to  establish  their  title  to  the  share  they  claimed.  They 
filed  their  suit  on  12th  April,  1906. 

flaW,  that  the  suit,  having  been  instituted  after  the  expiry  of  the 
period  of  three  months  from  the  order  of  the  Revenue  Court,  could  not 
be  entertained.  Chamienk  Gri^n  J. 

Nar&ndra  Bahadur  Singh  v.  Moti  Lai  Singh,  11, 0.  C.    II4. 

Tux^tion^Suit  for  partial  partition  of  common  land  (Shamlat 
not  maintainabU-^Ckhsharer  by  purchaser.  Held  that  the  principles  that 
appljr  to  the  partiiioD  of  joint  property  apply  f^lsp  to  the  pj^rtition  of  Sh  »m* 
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H  therefore  a  co-sharer  cannot  maintain  a  suit  for  partition  of   a    pof- 
tioii  only  of  the  Shamlat  if  objected  to  by  any  of  the  other  co-diarers. 

Clarke  0.  J.  &  Reid  J. 
Sheonatk  v.  Parmanand,  3  P.  W.  R.  263. 

Pled^^e — Sale  for  debt — Subsequent  redemption — Revival  of  debt. 
Where  the  debtor  authorised  his  creditor  to  pledge  his  jewek  and  the 
•editor  sold  them  and  discharged  the  debt  duo  to  him  with  the  proceeds 
of  the  jewels  bub  subsequently  redeemed  them. 

Held  thai  his  subsequent  redemption  could  not  revive  the  debt 
which  had  once  been  discharged.  Wallia  &  Munro  J.  J. 

NUbanium  v.  ChoekaUngam,  3  M.  L,  T.  293. 

FonBeaAou,—Or(U  agreement  with  the  owner-^Finding  of  possession 
cfpaH  of  a  village— Whether  posseseion   of  suit  lands    in  the   viUage. 

Held,  that  possession  of  part  of  a  village  is  not  sufficient  to  justify 
i&ding  that  the  plaintiff  is  in  possession  of  the  land  in  suit  though  it 
is  part  of  the  village.  Boddam  &  Munro  J,  J. 

Chithembaram  v.  Baman  CheUy,  3  M.  L.  T.  3131. 

Ftaotioe — Judgment  based  on  an  erroneous  assum^ption  Courfs  power 
U>  re-open  U — OovernriMnt  grant  of  revenue  of  a\village—Qranteecan  bring 
wnder  cultivation  uncultivated  or  unassessed  land  and  profit  by  it.  Where 
a  judgment  is  based  upon  an  assumption  or  hypothesis  which  is  ascer- 
tuned  to  be  erroneous  the  Court  can  disregard  it  and  re  open  that  porsion 
of  the  case  affected  by  the  error. 

Where  the  Qovernment  grants  the  revenue  of  a  village  considered  as 
a  suit  of  assessment,  and  in  the  course  of  time  the  grantee  is  able  to  bring 
vider  cultivation  land  which  was  previously  uncultivated  or  even  unas- 
sessed it  is  open  to  him  under  the  grant  to  do  so  and  to  profit  by  the 
new  cultivation.  Latorence  Jenkins  C.  J.  <&  Batohdor  J, 

Balwant  v.  Secretary  of  State,  10  Bom.  L.  B.  631. 

Fre-raiption— Plea  that  a  sale  was  in  reality  a  gift-^EfAoppeL,  belief 
ia  the  representation  necessary  for.  Where  it  was  contended  that  the 
parties  to  a  sale-deed  were  estopped  from  proving  as  against  the  person 
smug  for  pre-emption,  that  the  transaction  was  in  reality  different  from 
wbat  it  appeared  to  be,  held,  that  before  the  plea  of  estoppel  oould  be 
maintaiiied  it  must  be  proved  that  the  plaintiff  believed  the  representa- 
tion and  brought  hie  suit  in  consequence  of  that  belief. 

OhaTrUor  ilk  Evan's  J.  0. 
Na/wab  Begam  v.  Hamid  Ali,  11  O.  C,  176. 
.    Gazetted  hdidwy,  period  fia>ed  for  payment  eocpiring  onr^ 
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D  elay  due  to  official  overaight'-Quesiion  of  eompUanee  wUh  the  decree, 
right  of  appeal — Power  of  Court  to  extend  period  ofpaymemt — Appeal 
treated  as  revision— Civil  Procedure  Code,  88.  21JI^  94^  and  692.  Held, 
Hdd,  that  where  the  last  day  of  the  period  fixed  for  payment  into  Court 
of  the  pre-emptive  price  expired  on  a  Gazetted  holiday  the  'payment 
could  be  made  when  the  Court  opened. 

Udd  further,  that  the  rights  of  a  deeree*holder  are  not  affected  by  a 
delay  arising  from  official  oversight. 

Held  alsoy  that  a  question  of  payment  or  non-payment  of  a  pre*emp^ 
tive  price  in  compliance  with  a  decree  in  the  terms  of  S.  214  Civil  Proce- 
dure Code,  is  not  a  question  of  execution  open  to  appeal  under  S.  244  of 
the  Gode. 

HeXd,  also,  that  a  High  Court  in  revision  has  the  power  vested  in  a 
Court  of  appeal,  to  fix  a  fresh  date  for  the  deposit, of  the  purchase-money. 

The  Court,  in  this  case,  treated  the  appeal  before  it  as  an  appli- 
cation for  revision,  set  aside  the  decree  of  the  District  Judge  as  without 
jurisdiction  and  substituted^ a  similar  order  in  the  exercise  of  its  revi- 
eional  powers.  Gri^  J.  (7. 

Qanga  Dhar  i).  Anrudh  Singh. 

Priority-— Pafiifiofir—Oi00{t2' — Allotment  on  partUum^tlortgage— 
Charge  for  owelty.  Where  cosharers  have  been  awarded  certain  sums 
of  money  as  owelty  on  a  partition  decree,  they  are  entitled  to  priority  over 
the  mortgagees  of  a  portion  of  the  property  partitioned. 

Maolean  0.  J.  Stephen  &  Woodflrojfe.  J.  3. 

Shahebzada  Mahomed  Eamn  Shah  v.'Bi.S.  HHU,  36  Oaie.  388 

Begistration  Act  S.  n— application  of— The  provisions  of  section 
17  of  the  Be^stration  Act  do  not  apply  to  proper  judicial  proceedings 
whether  consisting  of  the  pleadings  filed  by  the  ^Mirties  or  of  orders 
made  by  Court  when  registration  would  be  otherwise    necessary. 

MUtra  and  Oa^perez  J.  J. 

Oovinda  Chandra  Paul  v.  Dwarkanath  PauL  Cal.  L.  J.  492. 

Bevenue  Sale  Law— (  Act  XI  of  1869  ),  sec.  64  Purchaser  of 
Share— Right  to  recover  from,  person  who  hets  acquired  titte  by  adverse 
pos&esMn  pret/ious  to  default. — ^Whether  adverse  possession  is  completed 
oefore  or  after  the  date  of  default,  a  purchaser  at  a  revenue  sale  of  a 
share  of  an  Restate  in  respect  of  which  a  eeperate  account  has  been 
opened   in  the  Collectorato  becomes  entitled  to  possession  of  the  share. 

If  the  adverse  possession  was  completed  before  default,  default 
must  be  treated  as  the  default  of  the  parson  who  has  acquired  title  by 
adverse  possession  and  the  sale  must  be  held  to  pass  his  interest. 

Stephen  &  Doss  J.  /. 

Kumar  Kalanand  Singh  v.  Smyad^  Sardfat  Husain  12  a  W.  N«  528. 
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DIGEST  OF  RECENT  INDIAN  OASES  (QVIL) 

Abandonment — Ab^duU-^Ah^olviXe  po88e88i(m  of  maiki  and  shamUat 
land— Right  of  defendant  to  'complain — compensation.  RemaiDing  out  of 
poaeessioD  for  very  many  years,  and  not  eviDcing  any  ooncero  in  the  land  or 
receiving  any  of  the  profita  do  not  per  se  suflSce  to  prove  abandonment, 
68pecially»where  (as  here)  the  person  who  has  all  along  been  in  posseseion 
18  a  very ^ near  agnatic  relation  and'at  the  oat-set  took  possession  on  behalf 
of  plaintiffs   fathers  then  minors.  Rattigan  J. 

Hakim  v.  HaMn,  3  P.  W.  R.  330. 

Administration  hon^.—SvuraieS'liahility— Letters  of  administration^ 
(ibtained  by  fraud-- Effect — Misappropriation  by  grantee^Sureties  not 
parlies  to  fravd-- Revocation  of  grant  Although  letters  of  admiaistration 
have  been  obtained  by  fraud,  so  long  as  the  grant  remains  unrevoked, 4 be 
grantee  to  all  intents  and  purposes  rema'ns  the  administrator,  and  he 
alone  represents  the  estate  and  his  receipts  are  valid  discharges  for  all 
monies  received  by  him  as  administrator. 

For  his  acts  and  defaults  as  administrator,  his  Eureties,  though  them- 
Eolves  not  parties  to  the  fraud  or  cognisant  of  it,  are  liable,        (P.  C  ) 

Debendra  Nath  v.  Adm '^  General  of  Bengal    12  0.  W.  N.  802  = 

10  Bom.  L.  R. 

Administrator. — Sutt  by—'^Letteral"  must  issue  before  he  can  sue 
•-Code  of  Civil  Procedure  Act,  sec.  60  and  illustration  (6)  thereto^Non- 
8uU,  No  suit  is  maintaiDable  when  instituted  by  a  person  in  his  capacity 
18  the  administrator  of  ^the  estate  of  a  deceased  person  unless  and  until 
Letters  of  Administration  are  issued  to  him  to  entitle  him  so  to  sue  in  such 
representative  capacity.  Fletcher  J. 

The  Adm.  Oene.  of  Bengal  v.    Lalit  Mohan  Roy,   12.  C.  W.  N.,  738. 
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AwMd— Disagreement  of  both  partiea  not  sufficient  to  render  it  ine^ 
ffectucd.  Held,  that  the  mere  fact  that  both  parties  to  an  award  expressed 
theie  dissatUfaotion  at  the  time  the  award  was  delivered,  is  not  safficieat  to 
reader  it  ineffdcta^i  Unless  b^th  parties  agree  to  repudiate  the  same,  it 
has  the  fores  of  a  binding  contract  or  final  judgment.  I.  L  R.  19  Mad  291, 
followed 

Pokerdae  Bolumal  v.  Dewan  Harumol.  1  Sind  L.  R.  £36 

BeDgal  Municipal  Act  (III  B.  C  of  1884  ).  Scca,  85  (a)  (cJ),  US- 
Salary  earned  hut  not  spent  within  Municipality,  if  may  he  assessed-CivU 
Courts  Juriidiotion  to  review  assessment.  "  Circumstancea  and  property 
within  ihe  Municipality^ — The  Defendant  was  assessed  by  the  Plaintiff 
Municipality  with  taxes  under  sea  86  (aj  of  the  Bengal  Municipal  act  on 
the  basis  of  the  salary  earned  by  him  within  the  Municipality,  but  he  ob- 
jected that  he  spent  a  portion  of  it  outside  the  jurisdiction  of  the  Manicipa- 
lity  and  therefore  no  assessment   could  be  made  on  the  portion. 

The  Plaintiff  Municipality  having  sued  the  Defendant  for  the  tax  as 
assessed. 

Held — That  the  Defendant  was  not  precluded  from  raising  his  abjection 
to  the  assessment  in  the  Civil  Court. 

That  the  Defendant  had  been  correctly  assessed  **  according  to  his  cireaiD- 

stances  and  property  within  the    Municipality,  /within    sec.  85    (a)  of  the 

Bengal  Municipal  Act     Jurisdiction  of  Civil  Courts  to    review  the  deciaion 

of  quae- judicial  bodies  like  a  Municipality  in  regard  to  assessment  of  taxes 
discussed  with  reference  to  authorities. 

Chairman  of  Jiridhi  Munidpality  v.  Suresh  Chandra,  12  C.W.N.  709. 

=  7  Q  L.  J. 

Bengal  ToDanoy  Act  (VIII  of  1886)  Seo.  1^6— Landlord  part* 
ing  unth  his  interest  after  the  accrual  of  rent,  if  has  a  first  charge-Decree, 
character  of ---Putni  Bagidat ion  (VIII  of  1819),  sec.  IZ  d.  (^)--Durpat- 
nidar's  lien,  if  superior  to  landlord's  charge — There  is  nothing  in  the  law 
which  dif^entitles  a  landlord  to  a  first  charge,  because  after  the  accrual  of  the 
rents  he  (ued  for,  he  parted  with  his  interest  in  the  Zemindari.  The  chara* 
cter  of  the  decree  a  suitor  obtains  depends  on' the  nature  of  the  claim  and  of 
his  right  to  tlie  relief  sought  for  and  is  not  altered  by  any  change  in  his 
position  which  may  have  taken  place  subsequent  to  the  accrual  of  his  right 
to  sue.  A  durputnidar  in  possession  of  puini  under  section  13  cl.  (  4  )  of  the 
Futni  Regulation  has  only  a  lieu,  not  a  first  charge  on  the  Fatni. 

A  landlord,  who,  though  after  the  accrual  of  the  rent  sued  for  1  parted 
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with  bis  ioter«8t  in  the  Zemiodari,  has  a  priority  over  a  person  having  a  lien 
under  section  13,  cl  (4)  of  the  Pulni  Regulation  and  can  nnder  section  165 
of  the  Bengal  Tenancy  Act  sell  it  free  of   all  encumbrances. 

Bam^nm  v.  Sharfuddin  J  J. 

Makaraj  Bahadiir  Singh  v,  A.  H.  Forbes.  VIL  Cal.  L.  J.  662. 

Birt — Right  to  realise  Birt  ts  immoveable  property — Mortgage  of 
Birt^Mortgageea  right  in  Birt^SuU  for  redemption  of  mortgage  amd 
for  possession  of  Birt — Extinguishment  of  righ^  to  realize  Birt — Indian 
Limiiatian  Act  XV  of  1877,  8.  28  and  articles  U2  and  Ui  of  its  second 
iekeohds—C.  P.  Code,  8s,  32  and  42.  Held  that,  the  right  of  a  Hindu  to 
reilize  Birt  as  well  as  the  interest  of  moitgagAc  of  such  a  right  is  in  the  na- 
ture of  immoveable  property,  and  that  a  suit  for  redemption  of  a  mcrtgaage 
thereof  is  governed  by  article  148  of  2nd  sehedule  to  the  Indian  Limitation 
Act  XV  of  1877,  and  the  period  of  Limitation  for  a  claim  to  recover  its  pos- 
lesfiion  is  12  years  under  either  article  142  or  144  as  the  case  may  be;  and 
the  section  28  of  the  Act  applies  where  the  suits  are  not  brought  within 
prescribed  limitation.  Beid  J. 

Uohanlal  v.  JanH.  3  P.  W.  R.  828. 

Bombay  District  Hunioipal  Act  (3  of  190I)i  Section  Si^Impera- 
tm  duty  of  the  Corporation — Duiibins^-lfuisance^Powers  of  Court  to 
ifUerferetMh  acts  of  a  Corporation. — Held,  (1)  Apart  from  the  terms  of 
the  statute  which  constitutes  it,  a  corporation  has  no  more  authority,  to 
infringe  a  private  right,  than  an  ordinary  citizen. 

( 2  ^  A  corporation  can  do  an  act  which  constitutes  a  nuisance,  if  the 
power  to  do  the  act  is  expressly  set  forth  in  the  statute  or  is  necessarily 
dednoible  therefrom. 

(  3  )  The  statute  may,  (a)  impose  an  obligation  on  the  Corporation, 
or  (b)  merely  giv)  permission  to  the  Corporation,  to  do  the  act,  which 
cioees  the  nuisance.  In  the  former  ease  the  Court  cannot  interfere  with  its 
operttion,  in  the  latter  case  the  Court  can  only  interfere  with  the  discre- 
tion of  the  Corporation,  if  it  has  not  baen  exercised  bon%  jiie  and  with  due 
eve  and  caution. 

( 4  )  In  construing  a  statu!;e  the  Courts  will  put  a  wider  and  more  libe- 
nl  construction  on  the  powers  vested,  for  the  benefit  of  the  public,  in  a  body 
BQch  as  the  Municipal  Corporation. 

(5)  Section  54  of  Bomb%y  Act  III  of  1901  imposes  an  imperative 
doty  on  the  Municipality  to  mi^ke  reasonable  provision  for  cleaning  publiq 
«tree^ 
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(  6  )  Having  regard  to  the  circamstaDces  obtaining  In  Karachi,  the 
provision  made  by  the  Manioipality  of  keeping  dustbins  in  some  specified 
places  in  the  streets  was  an  act  necessary  for  keying  the  streets  clean, 
and  where  the  plaintiff  failed  to  prove  that  the  Municipality  had  acted 
without  due  care  and  cvution  in  selecting  either  the  dustbin  or  the  place 
of  keeping,  the  plaintiff  could  claim  no  relief  even  though  the  receptacle 
having  been  kept  in  the  vic'nity  of  his  house  was  a  nuisance  to  him. 

Eamraj  Hirji  v.  The  Karachi  Municipality  1  Sind  L  R,  US. 

The  Ben:;al  N.  W.  F.  and  Aisam  Civil  Courts  ( Act  XII  of 
1887)  Sees.  9,  22  {Z\— Transfer  of  Appeal  to  Additional  District  Judge- 
Under  settions  9  and  22  (2)  of  Act  XII  of  1877,  the  District  Judge  has  ju- 
risdiction to  traoefer  to  the  Additional  Diatriction  Judge  any  suit  or  appeal 
iransferred  by  him  originally  to  a  Subordinate  judge  and  then  withdrawn. 
Bidya  Moyee  v.  8ur]a  Kanta  32  Col  895  distinguished. 

Samjrjini  of  Woodrofee  J.  J. 
Pandit  Kakal  Chandra  v.  Secretary  of  Stale,  8  C.  L.  J,  34. 

Central  Frovinoes  Tenancy  Act  ( XI  of  1898),    Ss.  46, 46,   47 
and  96— ilc«  IX  of  1883  as    amended    by  Act  XVII  of  1889,    a.  43— 
Ejectment^  juit  for — Jurisdiction    of    CivU    Court — Limited   in  erert — 
Limitation. — Under  section  46  ol  the  Central  Provinces    Tenancy  Ast  (XI 
of  1898^,  the  transfer  of  an  occupakncy  holding,  either  in  whole  or  in  part, 
is  voidable  at  the  instance  of  the  landlord,  who,  in  order  to  recover  posse- 
ssion of  the  holding  on  the  ground  of    such  a  transfer,    must  follow  the 
procedure  as  laid  down  in  &  47  of  the  Act.  Bhandi  Singh  v.  RamadhinRai, 
2  C.  L.  J.  359,  referred  to.    Held,  further,  that  ;when    the    transfer    was 
made  before  Act  XI  of  18^8  came  into  force,  uader  a.  43  of  Act  IX  of  IS83, 
as  amended  by  Act    XVII  of  1889,  the    Civil    Court    had  jurisdiction  to 
entertain  such  a  suit  for  ejectment,  and  that  its  jurisdiction  was  not  taken 
away  by  the  passing  of  the  new   Ac^    Under  S.  43  of  the   Central   Pro- 
vinces Tenancy  Act  (  IX  of  1883,  as  amended    by  Act  XVII  of    1889),    a 
transfer  of  a  portion    only  of  an  occupancy  holding  is  not  void,  and  it  does 
not  entitle  the  landlord  to  exercise  his  right  of  re-entry,  either  as  regards 
the    entire  holding  or  as  regards  the  portion    transferred.    A  person  can 
plead  tenancy  and  in  the  alternative,  possession  of  a  limited  interest^  such 
a  possession  may  be  just  as  much  adverse  for  the  purpo£e   of    barring    a 
suit  for  the    determination  of  that  limited    interest. 

Stephen  &   Mukerji  J.  J. 

Jcharan  Sinf/h  v.  ITUmoney  Balidar,  I.  L.  R.  35  Calc   470 
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Chota  Nagpnr  Encumbered  Estate  Act  (VI  of  I87d,  B.  C.)  see. 
8  (3)  (C)  — Contrdct  by  person  atibeequently  declared  Jo  be  owner  of  En- 
cumbered  EskUe-— StJbbeequent  withdrawcd  of  encumbrarhce— Revival  of  va- 
lidity— Bearing  of  pending  duits^'Debts  [and  liabilities', — meaning  of 
A  coQtracb^  entered  into  by  a  person  who  is  subsequently  declared  to  be 
the  heir  of  deceased  person  whose  estate  had  been  at  the  time  of  the  con* 
tract  taken  charge  of  nnder  the  Encnmbered  Estates  Act,  is  void  as  such 
person  had  no  competency  to  contract 

Even  though  at  the  timeof  the  execution  of  the  contract  he  had  not 
been  declared  to  be  the  heir,  yet  as  eoon  as  he  was  found  to  be  the  .  heu% 
he  became  heir  from  the  time  of  the  devolution  of  the  estate,  which  was 
admittedly  prior  to  the  execution  of  the  contract  and  such  contract  became 
void  for  want  of  capacity  to  contract.  On  the  release  of  the  estate  from 
the  operation  of  the  acts,  the  validity  of  the  contract  could  not  be  received 
as  it  was  absolutely  void.  While  the  suit  was  pending  the  estate  was 
taken  charge  of  for  th^  second  time  and  the  suit  therefore  became  barred. 

It  does  not  matter,  if  the  i  articular  liability  has  not  been  mentioned 
in  the  application  under  the  Act,  as  debts  and  liabilities  in  sec.  3  mean 
'all  debts  and  liabilities'  of  the  holder  of  the  e^tata  taken  charge  of  other 
than  debts  or  liabilities  incurred  to  Government. 

Kameshar  v.  Bikhau,  20  Cal.  009,  and  Jagadis  v.  Satrughan,  33  Calc. 
1066  followed.  Rampini  &  Sharfuddin  J.  J, 

Raja  Satrughan  v.  Raja  Jagadish,  7  C.  L.  J.  678. 

Chowkidari  Chakran  Land— Pt^^m,  construction-^Zemindari'^ 
PtUnidar — Lands  held  by  Chowkidar,  revert  to  whom,  on  redempf^ion.  In 
the  absence  of  a  contract  to  the  contrary,  bhe  zemindar  who  appoints  and 
dismisses  ehowkidars  and  in  enjoyment  of  their  services  since  the  creation 
ol  the  putni  lease  is  entitled  to  the  lands  held  by  the  Chawkidars  after 
the  redemption  of  such  lands  by  the  Qovernment. 

Nitya  v.  Maharajah  Dhiraj  Bejoy  Chxind,  7  0.  L.  J.  593. 

Civil  Procedure  Code  Sec.  13,  Ezpl  II— Besjudicata— Property 

rid  included  in  the  former  suit — Right  as  heir  decided  in  the  former  euit 
with  respect  to  other  property--  The  decision  does  not  bar  the  second  suit. 
K.  brought  a  suit  against  A.  and  others  to  recover  some  property  as  heir 
of  one  S.,  praying  for  a  partition  of  the  properties  specified  in  the  plaint 
and  for  allotment  to  him  of  S's  share  therein.  A  denied  K.'s  heirship  and 
asserted  himself  to  be  heir  of  S.  It  was  decided  that  A,  was  th^  beir  of 
$.  and  the  suit  was  dismipsed. 
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A.  then  brought  another  snit  agaiast  E.  to  establish  his  right  as  S.'a 
heir  to  property  not  inclnded  in  the  plaint  in  the  first  snit  -The  lower 
appellate  Court  negatived  the  claim  upon  the  ground  that  as  A.  failed  to 
make  ihe  ooaission  by  E.  to  include  the  property  in  dispute  in  the  previous 
suit  for  partition  a  ground  of  defence,  A.'s  right  to  the  property  was  in 
the  seoond  suit  barred  under  Explanation  II  to  section  12  of  the  Code  of 
Civil  Procedure. 

On  appeal  to  the  High  Court. 

Heldf  that  A.'8  right  to  maintain  the  suit  was  not  barred  by  res 
judieata. 

Explanation  II  to  cection  13  of  the  Civil  Procedure  Code 
must  be  [read  in  conjunction  with  and  as  part  and  parcel  of  the 
leading  provisions  of  the  section  itself  According  to  those  provisions,  several 
conditions  are  necessary  to  constitate  a  m>tter  res  juiioata.  Two  of  these 
conditioDS  are:  (1)  that  the  matter  must  have  beea  in  the  former  suit  directly 
and  substantially  in  issue;  and  (2)  that  it  must  have  b'jen  heard  and  finally 
decided  in  that  suit. 

The  expiantion  does  no  more  than  lay  down  that  if  a  matter,  which 
might  and  ought  to  have  been  made  a  ground  of  defence  in  the  former 
suit,  is  not  made  such  a  ground,  it  shall  ba  dealt  with  as  falling  within 
the  firdt  of  the  above*m3ntioned  conditions.  That  is,  the  omission  shall 
have  the  same  effect  given  to  it  as  it  would  have  had  if  it  had  been 
made  a  ground  of  defence.  But  to  constitute  rea  judicata,  a  second  con- 
dition .is  necessary — it  must  have  been  finally  decided  and  if  the  for- 
mer suit  went  off  on  a  preliminary  ground  not  calling  for  adjudication 
on  other  grounds  of  defences  whether  raised  or  not,  those  grounds  remain 
undecided. 

The  same  effect  must  be  given  to  a  matter  which  might  and  on^ht 
to  have  been  but  has  not  baen  made  a  ground  of  defence  in  the  former  sait^ 
as  must  be  given  to  it  if  it  had  been  made  a  ground  of  defence  in  the  for* 
mer  suit.  Chandavarkar  &  Knight  J.  J. 

AbduUaJehan  v.  Khanmia  32  Bom.  315 


Sec,  13 — ReS'judicata— Paint   decided   by  lower   Court  not 

decided  by  appetlcUe  Court  The  mere  filing  of  an  appeal  from  a  decision 
does  not  vacate  jot  annul  that  decision,  though  in  India,  under  expla- 
nation IV  to  section  13  Code  of  Civil  Proceiure,  it  prevents  the  decision 
from  operating  as  res  judicata  while  the  appeal  is  actually  pending.  If 
the  appeal  ie  4i6missed  oxi  the  sole  ground  that  it  is  time-barred,  the    appel- 
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lant  is  in  no  better  position  than  if  he  bad  been  heard  on  the  merits  and 
had  failed  thereon,  and  the  patties  are  bound  by  the  decision  of  the  lower 
Gonrt  on  each  point  actoally  decided  by  it.  Sach  a  C!ise  is  distiognisha* 
ble  from  one  in  which  an  appeal  impeaching  the  deoieion  of  the  Lower 
Conrt  on  more  than  one  point  is  disposed  of  so  as  to  leave  some  pointo  r 
or  points  undecided,  in  the  latter  class  of  case  it  is  settled  law  that  the  deci- 
sion of  the  lower  Conrt  on  a  point  left  nodecided  by  the  Appellate  Conrt 
does  not  constitute   rea  judicata. 

Samchandra  v.  Narain,  IV  N.  L.  R  18. 


Section  lS.—Re8'judicata--Que8t%on  of  title  decided  in 
fwmer  ^oM,  by  revenue  cowrt — Former  suit  inalituted  wrongly  in  revenue 
Oawrt — Appeal  to  the  Civil  Cowrt — suit  to  be  deemed  as  instituted  in  right 
CourL  In  a  suit  for  an  annuity  for  certain  years,  the  defendants  denied 
the  title  of  the  plaintiffs.  In  a  previous  suit  in  the  revenue  C3urt  between 
the  same  parties  for  arrears  of  revenue  of  certain  other  years  it  was  decided, 
upon  the  admissiin  of  the  defendant,  that  he  was  liable. 

Heidi  that  the  decision  of  the  revenue  Court  operated  as  res  judicata 
upon  the  question  of  title  and  the  defendant  was  estopped  from  re-opening 
the  question  in  the  present  suit  and  the  plaintiffs  were  entitled  to  receive 
the  amount  of  the  annuity.  Stanley  0.  J.  &  Karamat  Husain  J. 

Dwarkadas  v.  Abhiy  Singh,  5  A.  L.  J,  407. 


8.  17  PUoe  of  Payment— Debtor  to  follow  his  creditor 
—Principal  and  Agent— Held  that^  wheie  no  place  of  payment  is  speci- 
fied either  expressly  or  by  implication,  the  debtor  must  follow  hiH  creditor 
and  pay  where  his  creditor  is. 

HddfurUiery  that  the  same  rule  applies  t3  the  case  of  an    agent   who 
has  to  pay  money  to  his  principal.  Chamier  J.  0. 

^wroQ  Kwnar  v.  OokulChand  11  0.  C.  191. 

17 — Venue  ofsuU-Usk  Merchant  at  L  remitted  a  certain  sum 
of  money  to  P  in  C  for  supplying  certain  goods/to  Q  Jat  L  where  also  the 
balance  of  the  price  was  to  be  paid  by  a  bill  drawn  at  L 

Held,  that  in  case  of  breach  of  the  above  contract^  0  can  sue  P.  at  L, 
tor  reeovering  Uie  money  advanced  and  for  damages,  under  clause  ( it )  of 
explanation  III  to  section  17  of  the  0.  P.  Code,  in  as  much  as  L  is  the  place 
where  the  performance  of  the  contract  is  to  be  completed  by  paying  the  ba- 
lance, and  also  under  cla«se  ( ii )  of  the  said  explanation  because  the  amount 
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advanoed  plus  damages  would  be  impliedly  though  net  expressly  payable  at  L 

ClarU\  a  J, 
Premji  Khetsey  v,  Ghulam  Sarwarkhan,  3  P.  W.  R.  309. 

Ss  23,     28— Misjoirhder    of   defendants— meaning  of— in 

reaptct  of  the  bavie  matter,  A  suit  by  the  assigoeo  of  a  mortgage  agaioet 
the  mortgagor  and  bis  assignor  (the  mortgagee)  for  a  morfgage*decree,  in  the 
firht  instance  against  the  mortgagor  for  Jhe  whole  amount  mentioned  in 
the  mortgdg<>,  and,  in  the  alternative,  for  a  money  decree  against  the  assig- 
nor (mortgagee)  in  respect  of  the  atnouat  that  may  be  proved  to  have  been 
received  by  him  subsequent  to  the  assignment,  and  mortgage  decree  ii  res- 
pect of  the  balance,  is  not  bad  for  miBJoinder  of  defendant's. 

Per  Wallia  J. — The  words  "  in  respact  of  the  same  matter"  in  sec,  28 
indicate  that  claims  to  rtlief  might  be  joined  in  one  suit  against  defendants 
whether  they  constituted  separate  causes  of  action  or  not,  so  long  as  they 
are  in  respect  of  the  same  matter.  The  Ecope  of  s.  28  is  wider  than  that  of 
English  rule  4,  0,  XVI,  and  English  decisions  under  rule  4  are  not  ap- 
plicable to  sec.  28,  0.  P.  Code. 

Aiya  thurai  Ravuthan  v.  San  M^ihamm^i  Meera  Ranthan,  18 

M.  L  J.  238. 


S  28— '^*  Same  Matter*'— Joinder  of  defendants— VlsAntiS  a 
minor,  sued  on  attaining  majori'y,  his  guardian,  the  2nd  defendant,  implead- 
ing defendants  1  &  2  to  8  as  persons  in  possession  of  property  wtongfully 
sold  to  some  of  them  by  the  guardian,  the  2nd  defendant. 

Held,  that  the  suit  ^as  rightly  framed  and  that  there  was  no  misjoinder. 

Benson  &  MiUer  J,  J. 

Dorasavmiy  Pillay  v.  Angammal  18  M.  L  J.  265. 

— -S  32 — Parties— 'Limitation — Adding  party     to   suit  after 

period  of  limitation  -Limitation  Act  a.  S^.  Held,  fby  the  Full  Bench),  that 
a  Court,  acting  under  the  second  paragraph  of  section  32  of  the  Code  of  Civil 
Procedure,  is  bound  by  the  provisions  of  s.  22  of  the  Limitation  AcK  Orieh 
Ghit/nder  Saemal  v.  Dwarka  Nath  Dinda,  24  Cal.  640  and  Fakera  Pasban 
V.  Bibi  Azimunnissa  27  Calc  540  over-ruled. '/mam  Ali  v,  Baij  Nath 
Ram  Sahu,  10  C  W.  N.  551  approved.  Oriental  Bank  Corporation  v.  Char- 
rid,  12  Calc,  642,  explained  (F.  B). 

Kam  Kinkar  Bisvxis  v.  AkbU  Chandra  Chaudhuri,  35  Cal.  315. 

———Sec.  61. — Signature  of  plairU.  A  plaint  signed  by  the 
Collector  and  the  pleader,  who  is  not  the  Government  pleader  but  who  ge- 
nerally acta  for  Government,  but  verified  by  the  Collector  and  the  Govern- 
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meat  pkader,  is  properly  signed  and  verified  on  behalf  of  the  Seoretarjr  of 
State,  even  thonjh  it  was  <Hgiied  and  presented  at  a  anb  divio^n,  where 
the  Qoverament  pleader  does  not  ordinarily  practice. 

Per  Rampiwi  J.— In  the  absence  ef  any  evidence  as  to  the  oommonoa- 
ment  of  a  tenancy  or  its  character,  it  is  to  be  presumed  that  the  tenancy, 
expiring  with  the  last  day  of  the  Bengali  month,  of  each  year,  a  notioe  to 
quit,  therefore  served  on  the  8ih  Angast  1899,  requiring  the  tenant  to  qiut 
on  the  last  day  of  Chaitra  1306,  (12th  April  1900)  was  quite  valid. 

Eampini  &    Wood/r^  J.  J. 
Pankdii  Bakoi  Chandra  Twari  v  The  Secretary  of  State,  7  C.  L  J^  84. 


Sees.  102,  103,  167  and  168~Appearance   by    Pleader^ 

for  cuijournment— Effect  o/— On  the  day  of  hearing  of  the  case  the  plttn* 
tiffs'  pleader  applied  for  an  adjournment  on  the  ground  that  his  client  and 
witnesses  were  absent  owing  to  the  fever  epidemic  then  prevailing  in  the 
town;  tho  Judge  refused  the  adjournment  but  gave  time  up  to  2  o'clock 
to  the  plaintifls'  pleader  to  consider  what  he  should  do;  on  the  case  being 
catted  up  again  at  2  o'clock,  the  plaintlffa'  pleader  left  the  Court  without 
saying  anything  further  and  the  Judge  dismissed  the  suit.  Hdd,  that  the 
ordar  dismissing  the  salt  was  an  order  under  sees.  102  and  157  and  not 
under  section  158,  Civil  Procedure  Code,  and  the  plaintiffs'  remedy  was  by 
an  appUcation    under  section  103,    Civil  Procedture  Code. 

Allahdino  v.  Nawalmcd  1  Sind  L.  R,  224. 

■ '  fitee.  IW—JudgrMfi^  when,  the  Judge  ceaeed  to  exercise  ju- 
riediioHon  in  the  plaee,  if  valid.  A  judge  who  hears  the  evidence  in  the 
ease  is  entitled  under  section  199  of  the  Code  of  Civil  Prosednre  to  write 
hisjodgmeot  and  eend  itto  hisBuoeessor  for  delivery,  although  the  judg* 
mttil  was  written  by  him  after  he  had  left  the  judicial  post  which  he  was 
aoenpying  where  he  heard  the  case  FuU  Bench. 

Satyendra  Nath  Roy  Ohowdhry  v.  Kastura  Kumari  Qhaiivalin,  YII, 

Calo,  L  J,  666. 


— ^ — ^Bec  244 — AppUeation  of.  Section  244  of  the  Civil  Prooe* 
dura  Code  has  no  application  to  a  case  where  the  judgment  debtor  tries'  to 
Bst  afflde  ijtxe  effbct  of,  of  the  decree  itsel£  In  the  case  of  a  mortgage,  dec- 
ne  itself  directs  the  sale  of  the  property  and  if  objection  is^  taken  that*  the 
property  cannot  be  sold  because  it  belonged  not  to  the  judgment-debtor  but 
to  a  purty  who  is  a  stranger  to  the  suit,  propriety  of  the  decree  is  called 
ia  question  or  auestion  of  ^his  description  must  be  tn^  in  a   regular    Quit 
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and  not  in  the  execution  proceedings  which  are  based  on    the  aEsnmption 
that  the  decree  is  a  good  and  valid  decree.  Mookerjee  J. 

8hib  Ldkshman  u  Srimati  TaranBini  Dasi,  8  C.  L.  J.  20. 

-Sees.  274  and  811— Sak—Prcclamatian-Servicef  if  should 


be  in  every  part  of  (he  property — ValueyStatement  of,  if  materiair-'"  Pro* 
perly. "  The  statement  in  the  sale-proclamation  of  a  value  which  proves 
to  be  inadequate  is  an  irregularity  but  not  a  material  irregularity.  Such 
statements  are  made  without  much  consideration  and  it  is  well-known  that 
purchasers  do  not  take  serious  notice  of  any  statement  in  the  sale 
proclamation  as  to  the  value    of  the  property  to  be  sold. 

Sec.  274  of  the  Civil  Prosedure  Code  does  not  require  that  the  sale 
proclamation  should  be  served  in  each  of  the  villages  comprised  in  the  pro- 
perty to  be  sold.  "  The  word  "  property  "  in  that  section  evidently  refers 
to  each  *'  lot ''  to  be  sold  separately  from  the  rest. 

Though  it  is  a  sound  rule  to  follow,  viz.,  to  serve  a  separate  proclama- 
tion in  each  of  the  villages  embraced  in  the  same  process  when  they  are  at 
such  a  distant  from  one  another  that  there  is  no  moral  certainty  of  commu- 
nication to  persons  on  or  interested  in  the  oce  of  what  is  publicly  done  in 
the  other,  the  fact  that  the  processes  were  not  sarved  in  each  does  not  ne- 
cessarily constitute  an  infringement  of  the  provisions  of  sec.  274  of  the 
Civil  Procedure  Code.  Ca^perezi. 

Moulvi  Abdul  Kashim  x.  Benoia  Lrd  Dkone,  12  C.  W.  N.  767. 


Sec.  310  A— Decree  cMachei  by  two  pereone^Sale   by  one 

attaching  one  crecUlor— Deposit  to  set  aside  sale^Ti)le  to  deposit.  Defen- 
dant No.  I  obtained  two  decrees  against  deft.  No.  2,  plaintiffs  also  obtained 
a  decree  against  defendant  No.  2  who  had  obtained  a  decree  against  a  third 
person,  deft.  No.  1  attached  that  decree  and  he  is  instituted  for  defendant 
No«  2  on  tbe  16th  July  1904,  plaintiffs  also  attached  that  decree  and  wore 
substituted  in  place  of  defendant  Na  2  on  the  18th  November  1904.  Then 
at  the  instance  of  deft.  No.  1  (in  execution  of  the  attached  decree)  proper- 
ties were  sold  and  the  sale  was  set  aside  by  a  deposit  under  section  31 OA, 
C.  P.  C. 

Held— Thst  upon  the  terms  of  the  sec.  810A,  C.  P.  C,    both  plaintiflBs 
and  Defendant  No.  1  were  entitled  to  the  money  deposied. 

Madean  0.  J.  it  Doss  J. 

Upendra  Nath  o.  Hari  Doss,  12  C.  W,  N.  800. 

Ss.  310  A,  244  and  688— Question  relating  to   the  execu- 
tion, discharge  or  satiff action  of  a   c(s^ree^ Appeal— Awtion  purehaw 
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representative  of  judgment  debtor,  not  of  decree-holder. — A  purchaser  at 
an  auction  sale  in  execution  of  a  decree  is  the  representative  of  the  judg- 
ment-debtor, not  of  the  decree-holder.  Manicka  Odayan  v.  Rajagopala 
PUlai  30  Had ,  507  dissented  from. 

Where  therefore  a  judgment  debtor's  application  under  section  310  A 
of  the  Code  of  Civil  Procddare  had  been  allowed,  it  was  held  that  no  appeal 
by  the  auction  purchaser  would  lie,  inasmuch  as  no  appeal  was  given  by 
section  688,  nor  did  the  case  fall  within  the  purview  ol  section  241  of  the 
Codet  Bashir^ud  din  v.  Jhxyri  Singh  (19  AIL  140)  followed.  Imiiazi 
Begam  v,  Dhuman  Begam  (29  AIL   275)  dissented  from. 

AiJcman  &  Orijffin  J.  J, 

Anandi  Kunwari  v.  Ajudhia  Naih,    A.  W.  N.,  1908,  157. 


-S.    318 — Limitation  Ad,    art  178 — Execution 


ofdecree-^Limitaiion — Terminus  a  quo. — Although  the  grant  of  certi- 
ficate is  a  necessary  preliminary  to  an  application  under  section  318 
of  the  Code  of  Qivil  Procedure,  such  application  will  be  barred 
under  article  178  oi  the  second  fchedule  to  the  Indian  Limitation  Act, 
if  not  made  within  three  years  of  the  date  of  the  certificate,  that  is  to  say, 
the  date  of  the  confirmation  of  sala.  Basapa  v.  Marya  Burning  Zuran  17 
Bom.,  433)  and  Kashinath  Trimibak  Joshi  v  Burning  Zwran  (  17  Bom., 
228  )  dissented  from.  Aikman  &  Oreffin  J.  J. 

Ranjit  Sing   v.  Baldeo  Singh,  A.  W.  N.  1908, 162. 


S&  440,  443 — Reprsentative  of  minor    ptaintiff-^Tjeave  of 

Court—  Certificated  guardian  not  appointed-^  Compromise — CovH  to  decide^ 
if  for  benefit  of  minors.  Where  the  mother  of  a  minor  is  allowed  by  the 
Court  to  act  for  her  son,  it  is  a  fair  inference  thab  she  was  appointed  guar- 
dian by  the  Court,  even  though  there  is  no  formal  order  in  the  record,  so 
appointing  her. 

Where  the  Court  acts  in  contravention  of  S.  443,  Civil  Procedure 
Code  and  overlooking  the  claims  of  the  certificated  guardian  appoints  some- 
body else,  guardian  of  the  minor,  it  is  a  mere  irregularity.  Dammar  Singh 
V.  Pirbhu  Sing,  29  AIL  290.  approved  and  followed. 

E?en  though  there  be  no  order  which  states  in  so  many  terms  that  the 
Court  has  considered  the  compromise,  and  held  it  fo  be  for  the  benefit  of  the 
ininors,  it  must  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the(^urt  did  its  duty  in  the  matter.  Woodroffe  &  Coa::^  J.  J. 

Midnapare  Zamindari  Co,  Ltd,  v.  Odbinda  Mahto,  8  C.  L  J.  3i. 
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S.  603--Iteceiver — Appointment  of  receiver  to  realize  aim- 
(mnte  of  decrees  under  attachment.  Where  decree  held  by  the  judgmentdebtor 
•gainst  third  parties  were  attached  held  that  eccUod  503  of  the  Code  of  Civil 
Procedure  gave  power  to  the  Court  to  appoint  a  receiver  to  realize  tbe 
amounts  of  the  attached  decrees  where  it  appeared  that)  by  so  doing  the 
interests  of  both  decree- holder  and  judjonent-debtor  would  be  better 
protected.  AikmoM  b  Karamxit  Hnaain  J.  J. 

Partap  Singh  v.  The  Delhi  andLondnn  Bank,  Li  A.  W.  N.,  1908,164, 

Si  608 — Arbitration— order  of  reference  not  fixing  a  period  twt&in 
vMch  the  award  is  to  he  made— Appeal, )  Where  an  order  of  reference  to 
arbitration  made  by  a  Court  omits  to  fix  a  date  for  the  delivery  of  the 
award,  such  omission  is  not  a  mere  irregularity  but  is  a  defect  fatal  to  the 
order^and  to  all  subsequent  proceedings  founded  thereon. 

StanUey  C.  J.  &  BurhUt.  J. 

LachmMi  Das  v.  Akharbux  30  All,  169. 


-8.  blO^ Arbitration^  Refusal  of  umpire   to  Act— Power  of 


mppaint  a  fresh  umpire.)  Held  Uiat  section  5^0  of  the  Code  of  Civil  Pro- 
oedure  does  noe  apply  ohly  to  eases  where  a  person  has  signified  his  assent 
to  take  upon  himself  the.  duties  of  an  arbitrator  or  becomes  incapable  to  act 
Bepia  Behari  Ohauxlhry  v.  Annyda  Prasad  'Hullick  18  Calc.  824  dis- 
sented from.  Oriffln  J.  C 
FayaZ'Ud'din  v.  Amin-vd^din^  A.  W.  N.,  1907,  159. 

— S-  621. — Arbitration — Misconduct  of  arbitrator— Hearing  of 

case  exparte.  The  arbitrators  are  guilty  of  misconduct  when  they  hear 
the  case  in  the  absence  of  one  of  the  parties  and  decide  it  on  evidence 
produced  by  the  other  party,  where  there  is  sufficient  cause  shown  for  the 
absence.  Robertson  &  ShoMin  J.  J, 

Scbharam  v.  Ramdas,  9  Pun.  L  R.  520. 


-&  b2B— Award  set  aside— Appeal— Appellate  Courfa  porv&r 


40  go  into  the  question  of  the  propriety  of  the  order  of  the  firat  Court 
settifiig  Miide  the  award.  Where  a  Court  set  aside  an  award  and  gives  a 
decree  on  the  merits  and  an  appeal  is  preferred  therefrom,  the  Appellate 
Court  has  jurisdiction  to  enquire  into  and  decide  as  to  the  propriety  or 
otherwise  of  the  decision  of  the  first  Court  setting  aside  an  award. 

Boddam  &  Sankaran  Iyer  J.  J. 
K.  Aehutayya  t;.  N.  S.  Thimmaya,  18  Mad.  L.  J.  228. 

— — — Ss.  b62-^Rem>and— Appeal  from  order   of  remind  after 
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dmnrian  of  the  suit  inaoeordance  therewith. — Sdd  that  no  Appeal  will 
!!•  fioin  an  order  of  remand  passed  under  section  562  of  the  Code  of  CXvil 
Procedure,  if  each  appeal  is  filed  aft^r  the  snit  has  been  decided  in  oom- 
pliance  with  the  order  of  remand  aad  no  appeal  is  preferred  from  the  dec- 
ree in  the  snit.  Salig  Rxm  v.  Brij  Bilas,  All  659,  and  Madhu  Sudan 
Sen  V.  Kamini  Kimt%  Sen,  32  Calc,  1023,   followed. 

Aikman  &  K  Husain  J.  J. 

OvlzariMal  v.   Kabwun  niesa  30  All.  191 


Ss.  668,  fiOS— -Appeal — Extent  of  High  CornrVs  power    to  in- 

iarfere.  Heldf  that,  as  soon  as  it  is  found  that  the  remand  order  under 
S.  662  of  C.  P.  CodOi  appealed  against  is  not  involved  by  the  terois  of  ifciie 
«eoii(»,  in  as  much  as  the  case  has  not  been  disposed  of  by  the  Court  of  1st 
instance  open  a  preliminary  point,  the  High  Court  cannot  enter  upon,  or  in 
emy  way  deal  with,  tiie  spurious  preliminary  point,  in  order  to  detenntne 
whether  the  lower  Appelhte  Court  has  wrongly  or  rightly  deeided  it  in 
fliaking  the  remand  order,  Reid  J. 

Imam  Bibi  v.  Ovlam  Hueeain,  3  Pun.  W.  B.  312. 

S.  688,  cl.  18. — Order  rating  an  application  for  subetitU' 
tion^Appeal,  Held  that  an  order  rejecting  an  application  made  by  per* 
sons  claiming  to  be  the  legal  representatives  of  a  deceased  appellant  is  an 
order  within  the  meaning  of  S.  588,  clanse  18  of  the  Code  of  Civil  Prooe* 
dure,  and  it  is  not  necessary  that  the  dispute  referred  to  in  S.  367  of  Civil 
Procedure  Code,  must  be  one  between  rival  claimants  as  legal  representa- 
tives. Aikman  &  Oriffi^n  J.  J. 
Hanmant  Singh  v.  Ramgopcd  Singh,  5  All.  L.  J.  363. 


S.  QZZ~Erroneovs  decision  on  a  question  of  Ijaw—Bevi^ 

sunk    The  decision  of  a  court  that  an  award  was  not    bad  on  the  ground 

that  the  arbitrator  had  drafted  the  plaint  for  one  of    the  parties,  the  other 
prrty  not  having  been  aware  of  the  same  until  after  the  award,  though — 

perhaps  erroneous,  is  not  liable  to  be  set  aside  in  revision  under  3.  622,  Cl 

P.  Code.  SanhaTun  Nair  /, 

Subramaniya  Othuvar  v,  Munusawmi  PiUai,  8  Mad.  L.  X  .249. 

8.  622— Other  remedies  available— Inlerperence  by  (he 
Comrt  in  revision.  Held,  that  it  is  undesirable  that  the  Court  should 
ezereise  the  special  powers  vested  in  it  by  section  in  it  by  sectioB  622, 
Civil  Prooedure  Code,  in  cases  where  the  applicant  can  obtain  reKef  by  the 
ordinary  proeedure. 

SantdoR  Dayaldas  v.  Mamgatram  Bh€jraj  1  Stnd  1j.  fi.  266 
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' S.  628 — New  and  important  matter — Decree  renderced  inffe* 

dual  by  eubeequent  decree^BemMy  of  judgment  creditor.  Held  that 
where  a  decree  has  been  rendered  wholly  ineffectual  by  virtue  of  another 
decree  parsed  in  a  subsequent  suit,  the  remedy  of  the  judgment-oreditor  is 
by  an  application  for  revi3V7  of  the  original  case,  treating  the  latter  decree 
as  a  new  and  important  matter.  He  cannot  treat  the  decree  in  the  original 
case  as  having  been  reveried  and  the  cas3  re  opened  on  account  of  the  sub- 
sequent decree. 

Satramdae  Jeramdas  v.  Misair  Mongalmai  Naum^l  1  Sind  L.  B.  227 

S.  623 — Review^Inaccurate  expression  in  judgment — Mis- 

taike  correceed.  The  judgment  of  the  High  Court  contained  the  following 
sentence  : — "  This  under  the  Mahomedan  Law  would  be  what  is  known  as 
an  ariat^  and  therefore  invalid."  An  application  for  review  was  presented 
contending  that  an  ariat  was  valid  and  the  expressions  in  italics  were  wrong. 

Held,  that  an  ariat  was  valid  under  the  Mahomedan  Law,  and  it  was 
not  meant  to  decide  otherwise  in  the  judgment.  The  expressions  "  and 
therefore  invalid,**  were  incorrect  and  were  ordered  to  be  expunged 

Per  Bannerji  J. — Strictly  speaking  this  application  for  review  of  judg- 
ment is  not  maintainable  under  S.  623  of  the  Code  of  Civil  Procedure 
as  the  applicant  was  not  aggrieved  by  the  decree  or  order  passed  in  the  case. 

Bannerji  &  Richards  J.  J. 

Mvmtav-an^Iliea  v.  Tufail  Ahmed,  5  A.  L.  J.  405. 

Construction— Hindu  Law  TexiB— Conflict  between  Mitahshra 
and  Vyavahara  Mayukha^RtUe  as  to  harmonising  the  difference. — It 
is  a  well  established  rule  of  the  Bombay  High  Court  that  where  the 
Mitakshara  is  silent  or  obscure,  the  Court  must,  generally  speaking,  in-^ 
voke  the  aid  of  the  Vyavahara  Mayukha  to  interpret  it,  and  harmonise 
both  the  works,  so    far  as  that  is    reasonably  possible. 

Chandavarkwr  &  Knight  J.   J. 
Bhagwan  v.  Warubai  32  Bom.  300. 


Hindu  law— Disqualified  heir— Widow  of  the  disqualified 
hei/r-^Exdusion  from  inheritance.— It  is  a  canon  of  interpretation  in  Hindu 
law  that  a  special  text  forming  an  exception  to  a  general  text  should  be 
construed  strictly  and  applied  only  to  the  cases  Calling  clearly  within  it. 

Per  Owriam— According  to  a  well-known  rule  of  interpretation  in 
Hindu  Law.  when  there  is  a  collocation  of  two  texts,  dealing  with  the  same 
subject,  and  in  the  first  of  them  two  words  oc  expression  occur,  of  which 
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Qoly  one  is  repeated  ia  the  second  text,  the  other  word  or  expression 
most  be  exduded  as  not  applying  to  cases  falling  within  that  second  text. 

Ghandava/rkfM'  &  Knight  X  J*. 

Oangu  v  Cha/ndrahhagabri  32  Bom  275 

Contract — VaUcUty  of-^Agreement  by  a  Hindu  not  to  ma/rry  a  second 
mfe  durtTig  the  txmtinucbnce  of  the  first  wife.  An  agreement  by  a  Hindn 
bridegroom,  not  to  marry  a  second  wife  daring  the  continuance  of  his  mar* 

riage  with  his  first  wife,  is  not  prima  facie  repugnant  to  Hindu  law  or 
void,  either  as  a  restraint  on  marriage  as  immoral  or  opposed  to  public  po- 
licy. 

Oama  v.  Lahnoo,  4  N.  L.  B.  86. 


Se09.  23,  2^.— Illegal  Contract— Contract  to  indemnify 
mrety  for  hie  bail — Bond — Whole  consideration-^Part  of  one  single  conr 
sideration  cannot  be  separated  to  validate  an  agreement  Pending  a  Cri- 
mioal  charge  against  L .  his  pleader  stood  bail  for  him,  and  as  an  indemnity 
for  the  bail  look  from  him  a  s^le  deed  and  a  rent- note  regarding  his  houses 
in  the  name  of  the  plaintiff  The  considerotion  for  the  sale- deed  was  a 
somof  Bs.  8000,  of  which  Bs.  5000  were  the  indemnity  for  the  bail  bond 
and  the  remaining  Bs.  3000  represented  the  [advances  to  be  made  there- 
after by  the  plaintiff.  The  plaintiff  sued  on  the  rent-note  to  recover  from 
L  the  sum  of  Bs.  2000  as  rent 

Held  (I)  that  the  contract  for  indemnifying  the  pleader  for  his  bail- 
boQd  was  illegal  and  this  illegality  rendered  the  sale  deed  void  in  law.  Hea- 
man  v.  Jenchver,  (1885)  Q.  B.  D.  561  followed. 

Baichelor  &  Heaton  J.  J. 

Laxman  Lai  v.  Mvlsha/nker,  10  Bom.  L.  B.  558. 


— Sa  69    and.  60. — Land   revenue— Realisation  of .    Sections 

of  the  Indian  Contract  Act  apply  to  transactions  in  relation  to  realisation 
q{  land  revenue.  Oanga  BisJian  Singh  v.  Mahomed  Jan,  33  Cal.,  1198 
not  followed.  Maclean  (7,  J.  &  Doss  J. 

Jotindra  Mohan  Sen  v.     Um^  Nath  Ouha,  18    C.  L.  J.  41. 


-S.  69  and  70 — *"  Ferson   interested    in   the   payment 


of  money" — Volunteer — Civil  Procedure  Code,  section  283.  The  plain- 
tiffs, alleging  themselves  to  be  the  purchasers  of  the  mortgagee's  rights 
m  certain  land,  paid  the  amount  of  a  decree  against  the  mortgagee  in  order 
W  sav^  the  property  from  sale.  But  it  tiad  be^n  alr^d^    fpund  i^  a   sqi^ 
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under  seetion  283  of  the  Code  of  Civil  Procedare,  that  the  sale  to  the 
plaintifb  was  fictitious  and  inoperative.  Hdd  that  the  plaintiffs  were  not' 
entitled   to  recover  the  amount  paid  as  above  described  from  their  vendors. 

8imUy  G  J.  cEr  Bu'HcHt  J. 

Ja^nki  Prasad  Singh  v.  Baldeo  Prasad,  30  AIL  167. 


S.  178— Poumor  and  pawnee-^Vawnor  not  owner  but  having 

a  right  possessionSuit  by  ouner  for  declaraiion  of  his  title  )  A  person 
who  had  obtained  possession  of  certain  movable  property  belonging  to  a- 
mt«€r  in  the  capacity  of  a  traatee,  and  who  had  bsen  allowed  to  retain 
possession  of  suoh  propert  after  the  minor  came  of  age,  pawned  some  ol* 
it  to  persons  who  were  found  to  have  aoted^  negligently  perhaps,  bat  hone- 
stly and  in  good  faith.  Hdd  that  the  pledge  was  valid,  but  tho  owner  was 
entitled  to  a  declaration  of  his  right  to  redeem  the  articles  so  pawned. 

Knox  &  Aikman.  J.  J. 
Sunder  Deo  v.  Bhagwan  Das,  30  All.  165. 


-Sec.  108 — Stolen  property — Sale   in  Ownert  market — Titt«— 


B&nafde  sale.  The  real  owner  of  an  animal  which  had  baen  stolen  is 
titled  to  cecover  from  a  bona  fide  purchas3j,  and  the  buyer  in  overt  manr* 
ket  sannot  keep  the  animal  on  the  ground  that  he  had  purehased  it  boQii>» 
fide,  Clarke  J". 

Faiz  Ahmad  v.  The  Crown.  9  P.  L.  R.  425. 


Seo>  246. — Liability  of  retiring  partner,  A  partner  who 
had  retired  before  a  certain  iranaactton  with  the  firm  to  which  he  had  be* 
longed  takes  place,  caonot  be  held  responsible  unless  it  can  be  shown  that 
the  toansaetiOQ  who  was  with  either  a  previous  customer  or  one  who  was 
aware  that  the  retired  partner  had  boen  a  partn«c  When  a*  person  enten  into 
transaction  with  a  firm  without  even  knowing  that  a  certain  person  who 
has  already  retired  ever  had  been  a  partner,  such  person  is  clearly  not  lia* 
ble  whether  he  has  notice  of  the  retirement  or  not,  unless  he  has  aetually 
held  himself  not  to  be  a  partner,  a  position  which  gives  rise  to  ;a  different 
class  of  consideration.  If  a  person  is  a  member  of  a  firm,  and  known  to  be 
suoh,  persons  dealing  with  the  firm  may  be  ioflueaced  bf  his  credit,  and 
unless  he  takes  proper  stops  to  make  his  retirement  clear,  he  will  be  held 
responuble  to  them  who  knaw  of  his  partnership  and  might  have  been  in* 
fluenced  by  the  firm. 

But  it  is  definito  personal  knowledge  which  is  required,  not  tiie*  vagne* 
impressioii  in  t^iat,  bs^trse  a  6rai  onqe  belong  to   a  joint    Hindu  family 
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•U  memUn  of  that  family  which  may  exist,  although  not  personally  known 
to  the  eosiomer  oo  exist,  will  for  ever  be  liable  unless  they  take  definite 
fl^)s  to  disabose  him  of  bis  vague  impression.  It  eannot  be  held  as  a 
principal  that  when  a  person  has  dealings  with  a  man  who  was  onoe  a 
member  of  a  joint  family  and  competent  to  pledge  the  resources  of  that 
family,  such  person  can  hold  the  whole  of  the  members  who  once  constitu- 
ted a  jobt  Hindu  family  respoasible  unless  they  have  taken  the  precaution 
publicly  to  proclaim  their  partition.  If  it  be  shown  that  the  father  of  ^ 
minor  son  had  notice  of  a  fact,  such  minor  cannot  say  that  he  Iiad  no 
notice.  ^  Ghatterji  &  Robertson  J.  J. 

Mian  Amarsingh  v.  Seth  Ohar^  Ma2,  9  Pun.  L.  K  1908. 

CopyTlght--'Infnngemei/U—IUu8tr<xtion8  in  catalogue— Portion  of 
catcUogue  protect^— Puffing  datemente— Injunction —The  plaintiff  is  not 
prevented  from  suing  to  restrain  the  infringement  of  copyright  in  certain 
illustrations  in  his  catalogue^  by  the  faot  that  the  CDpy right  in  some  of  the 
other  illustrations  in  the  same  catalogue  is  vested  in  others.  Lamb  v.  Evans 
1892.  3|Ch  465,  followed.  It  is  no  defence  to  an  action  to  prevent  infringe- 
ment of  copyright  in  a  book,  that  the  book  contains  inaccurate  itatemenls, 
where  the  statements  are  in  the  nature  of  puffing  statements,  unless  a 
strong  oase  of  fraud  on  the  public  has    baeti  made  out.        Fletcher  J. 

Lawrence  v.  BucnM  85  Oal  468  =  12  0.   W.  N.  753 

CoBis^High  Court  Rules  and  Forms,  1901,  Rule  577— Taxing 
Master's  decision  on  a  question  of  costs — Review  by  the  Ohamhers  Judge 
--Third  Counsel's  costs  in  a  defended  long  cause— Practice  as  to  retaining 
of  Chunsel  and  iheir  costs — costs  of  a  third  Counsel  engaged  to  ash  for 
transfer  of  case  from  one  Judge  to  another — Practice.)  As  a  general  rule 
the  Judge  in  chambers  will  not,  on  a  review  of  taxation,  interfere  with 
items  of  taxation  which  are  entirnly  within  the  Taxing  Master's  discretion  or 
go  into  details  of  such  discretionary  items;  but  there  is  nothing  to  prevent 
him  from  doing  so  if  it  appears  to  him  that  the  interests  of  justice  requiji^e 
his  interference  and  it  would  be  his  duty  in  all  such  cases  to  review  and 
revise  taxation  and  Judge  aod  decide  for  himself  what  would  be  a  just  order 
to  mske  under  the  circumstances. 

Where  two  Counsel  are  already  briefed  in  a  ease,  and  a  third  is  ins- 
tructed to  make  an  application  t3  transfer  the  case  from  one  Judge  to 
SQOther,  aui  the  order  making  the  transfer  makes  no  provision  as  to 
costs,  the  costs  should  on  taxation  be  refased  batwe^n  party  and  party, 
though  they  may  be  allowed  bet  we  an  attorney  and  client. 

A  party  to  a  defended  long  canse  is  entitled  to  appear  b^  two  QoiW* 

Digitized  by  LjOOQIC 


S68  The  Lawyer.  Part  I  Civil 

0eL  If  both  Connfiel  attend  throughout  the  hearing  and  the  oth^r  party 
is  ordered  to  pay  costs  of  the  suit  their  brief  fees  and  full  refreshers 
would  be  allowed  on  taxation  against  the  losing  party.  If  the  euit  is 
conducted  by  one  Counsel  only  throughout,  the  full  refreshers  of  the 
conducting  Counsel  and  a  nominal  refresher  of  2  G.  M's.  of  the  other 
Counsel  would  be  properly  allowable  against  the  opponent  if  ordered  to 
]fay  costs.  If  the  absent  Counsel  attends  for  portions  of  the  time  the 
case  is  at  hearing,  his  refresher,  proportionate  to  the  time  he  attends 
would  also  be  properly  allowable,  in  addition  to  the  full  refresher  allowed 
to  the  Counsel  who  attends  and  conducts  the  case. 

Where  a  party  to  a  defended  long  cause  engages  two  Counsel  he  has 
a  right  to  the  services  of  at  least  one  of  them.  He  is  under  no  obliga- 
tion whatever  to  engage  a  third  Counsel.  If  both  Counsel  find  that  they 
would  owing  to  other  engagements  be  unable  to  go  in  and  conduct  the 
case  when  it  is  called  on,  it  is  obviously  the  duty  of  one  of  them  to  return 
the  brief. 

If  three  Counsel  are  engaged  before  the  hearing  it  will  be  for  the 
Taxing  Master  to  consider  the  fees  and  refreshers  of  which  two  he  will 
aUow  between  party  and  party  and  which  Counsel's  fees  should  go  bet- 
ween aHorney  and  client  A  Solicitor  engaging  three  Counsel  is  entitled 
to  bave  his  third  Counser^  costs  taxed  between  attorney  and  client  if 
he  proves  expre^^s  authority  from  his  client  or  if  he  proves  that  gome 
pecaUar  contingency  arose  which  made  it  necessary  for  him  to  engage  a 
third  Counsel  in  order  to  safe-guard  his  clients'  interests.  If  a  third 
Counsel  is  aided  afcer  the  hearing  of  the  suit  has  commenced  such  addi- 
tion must  be  at  the  cost    of  the  party   doing  so  Davar  J. 

Banoo  Begnm  v.  Mtr  Aun  AH  32  Bom.  262. 

Oastom — StLCceasion-^Anoestral  property ^Forfdtvre  of,  by  Govern* 
ment  on  owner  absconding — Reversioner — Right  of— Criminal  Procedure 
Coie  (Act  V  of  1898)  Sa.  87,  88.  Held  by  Clark,  C  J.  and  Chatter ji  J. 
(Johnstone  /.  dissentiente)  that  when  ancestral  land  belonging  to  a  per- 
son subject  to  Customary  law  is  forfeited  to  Government  it  does  not  eztin- 
guiih  the  right  of  his  heirs  and  reversioners  to  recover  the  land  on  his 
death  from  any  person  who  may  be  in  possession  of  it  at  the  iDstance  of 
Government  by  sale  or  otherwise.  (F.  B.) 

Sadhu  V,  Secretary  of  State  for  India,  9  Pun.  L.  R  491. 

Dekkan  Agrioulturists  Belief  Act  (XVII  of  1879)  S.  16  B.— 
Decree — Instalments — Power  to  award  first  instalments.  Where  a  decree 
allowing  instf^lmeqts  has  i^lread^   boea  obtaiued,   S    15  B  of  the  Peklw) 
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Agriculturists  Relief  Act  1879,  does  nob  permit  the  executing  Court  to 
reconsider  the  whole  uatter  afresh  with  a  view  to  the  substitution  of 
gome  new  scheme  of  instalments. 

The  second  clause  of  S.  15  B  of  the  Dekkaa  Agriculturists  Relief 
Act,  18J9,  refers  only  to  those  cases  where  directions  for  payment  have 
already  been  given  under  the  first  clause.  Batchdor  &  Beaton  J.  J. 

Shankar  Shamrao  v  Shankar  Agandayya,  10  Bom.  L,  R  538. 

Evidence — Khasra  Admissibility  of  Entries  in  Remarks  Column 
of — Held,  the  entries  made  by  the  Patwari  in  the  remarks  column  of 
the  Kkasra  are  admissible  in  evidence.  Chamier  0.  J. 

Khalil'urrahman  v.  Sripal  Singh  11  O.  C.  195, 


'  Act,  &  IWSSstoppel — Occupancy  holding,  non-trans^ 
transferable — Purchase  by  Landlord  in  execution  of  money-decree^  whe' 
ther  subject  to  previous  mortgage.  Where  in  execution  of  the  money-dec- 
ree the  landlords  of  a  noa-transferrable  occapanoy  holding  purchased  the 
holding  after  it  had  been  mortgaged  by  the  tenants  in  favour  of  third 
party. 

Held — That  in  a  suit  by  the  latter  to  enforce  the  mortgaje,  the  liud- 
lords  were  not  estopped  from  setting  up  the  defence  that  the  holding  was 
not    transferable  without  their  consent. 

That  the  sale  of  the  holding  by  the  landlords  did  not  aoiount  to  a 
representation  that  it  was  transferable  with  their  consent. 

Thai  the  landlord  did  not  merely  purchase  the  equity  of  redemption, 
the  English  law  of  mortgage  not  being  appiicable  to  the  case. 

The  law  of  estoppel  in  force  in  this  coanbry  is  contained  in  sec.  115 
of  the  Evidence  Act.  Eampini  &  Ryves  J.  /• 

Babi  Asmatunnessa  v.  Harendra  Lai,  12  0.  W.  N.  721. 

Execution  of  Decree, — Sale  of  ancestral  property— Cinl  Pro* 
cedure  Code,  ejection  320 — Rules  framed  by  Local  Oovernmcnt — 
Application  under  Rule  17  (  XIII A ).  One  of  several  co-owners  of 
ancestral  property  which  had  been  sold  by  the  Collector  under  the  Rules 
framed  by  the  Local  Government  udder  section  320  of  the  O^de  of 
Civil  Procedure  applied  under  Rule  17  (XII)  to  have  the  sale  set  aside 
upon  the  ground  of  material  irregularities  in  the  conduct  of  the  sale 
causing  substantial  loss.  Another  of  such  co-owners,  whilst  the  first  appli- 
cation  was  pending,  applied  under  Rule  17  (XllIA)  to  have  the  sale  set 
aside,  making  at  the  i^a  ne  time  the  necesEary  payments  into  Court  requi* 
red  by  the  rule. 
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Held  that  upon  the  presentation  of  the  latber  application  under  Rule 
17  fXIIIA)  the  Collector  was  bound  to  set  aside  the  sab,  and  was  in 
no  way  precluded  from  so  doing  by  the  existence  of  the  former  appli- 
cation   under  Rule  17  (  XII ).  Stanley  0.  J.  Burkitt  J. 

Tuhi  Ram  v.  Izat  Ali,  30  All.  192. 

Family  Arrangement. — Consideration — Hindu  Law — Agreement 
amongst  oo  parceners  not  to  partition  io  what  eocteni  binding.  Persons 
jointly  entitled  to  lands  may,  as  amongst  themselves,  come  to  an  agree- 
ment as  to  the  manner  in  which  they  will  naturally  enjoy  the  property, 
and  an  agreement  between  the  members  of  a  Hindu  family  not  to  come 
to  partition  may  be  binding  on  the  immediate  particR  thereto.  Ram  Dho- 
wiv.  Anon  I,  L.  R.  21  A.  169,  (1876)  followed.  Shri  Mohan  v.  W.  OeU 
lac  Oregor,  I.  L.  R.  28  Oal.  769  (1991)  distinguished. 

A  family  arrangement  may  be  such  as  the  Court  will  uphold  although 
there  are  no  rights  in  dispute,  and  if  sufficient  motive  for  the  arrange* 
ment  is  proved,  the  Court  will  not  consider  the  quantum  of  the  considera- 
so  nicely.  Williams  v.  WUliams,  L.  R.  Ch.  app.  Vol,  II  294  (1866-7) 
followed. 

Where  inieturn  for  binding  themselves  not  to  sue  for  partition,  the 
parties  obtained  a  right  to  take  advances  from  family  fands  in  excess  of 
what  might  be  due  to  them  at  the  time,  and  also  obtained  a  right  to 
pre  empt  any  share  which  the  other  members  of  the  family  might  wish 
to  well. 

Held,  that  the  arrangement  was  for  consideration. 

Oaspersz  &  Aikman  J.  /. 

Krishnendra  v.  Debandra,  12  0.  W.  N.  793, 

Grapt — Orant  of  land  in  Secunderabad  Cantonment— Grant  to 
founders  of  Parsi  Tower  of  Silence — Doctim^ents  by  Hyderabad  State  and 
by  Officer  Commanding  Hyderabad  Subsidiary  Force  eontrollirig  Cantov^ 
ment — Proof  of  title — Suit — Encroachment — Parsi  community — Evidence 
of  conduct  of  founders  subsequent  to  acquisition  of  land. — In  a  suit,  in 
which  the  parties  were  the  members  of  the  Parsi  Community  at  Secun* 
derabad,  the  plaintiffs  claimed  the  exclusive  right  to  certain  land  in  the 
Cantonment,  on  which  stood  a  Parsi  Tower  of  Silence,  as  descendants  and 
representatives  in  title  of  the  original  founders,  by  whom  they  alleged 
the  Tower  had  been  erected  after  the  land  had,  on  the  appb'cation  of  the 
founders,  been  granted  to  them  in  1837  by  the  Hyderabad  Qovemment. 
The  defence  was  that  the  grant  relied  on  by  the   plaintiffs  was  a    forgery, 
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and  that  the  real  grant  had  been  mado  by  the  Officer  Commaoning  the 
Hyderabad  Subsidiary  Force  in  1838,  not  to  the  predecessors  in  title  of 
the  plaintiffs  personally,  but  to,  and  for  the  benefit  of,  the  whole  Parsi 
Community.  Held,  that  the  documentary  evidence  supported  the  plain- 
tiffs title.  The  document,  on  which  they  relied,  (which  was  held  to  be 
genuine),  was  issued  by  an  Officer  of  the  Hyderabad  State,  and  purpor- 
ted to  express  a  transaction,  by  which  the  State  had  assented  to  the 
grant  of  the  land  to  the  two  founders  by  name,  and  directed  possession 
of  it  to  be  dilivered  to  them.  That  relied  on  by  the  defendants  (  which 
had  also  been  applied  for  and  obtained  by  the  fouolersj  was  a  docu- 
ment issued  by  order  of  the  Military  authorities,  who  oould  not  be  held 
empowered  to  alienate  in  perp^uity  land  forming  part  of  the  Canton- 
ment for  a  purpose  wholly  inconsistent  with  military  requirements.  It 
was,  moreover,  not  a  grant,  but  a  document  giving  permission  to  use  the 
land,  already  conveyed  for  the  particular  purpose  of  a  Tower  of  Silence 
and  to  enclose  the  liuid,  matters  obviously  within  the  discretion  of  the 
Commanding  Officer  as  possibly  affecting  the  convenient  occupation  of 
the  Cantonment.  TLe  effect  of  the  two  documents  was  to  show  a  good 
title  in  the  founders  and  not  in  the  Parsi  Oommunity.  That  view  was 
e^nfiraied  by  the  fact  that  the  founders  admittedly  enclosed  the  land  and 
erected  a  Fire  Temple  in  connexion  with  it  on  land  acquired  by  private 
pUTobase,  and  that  the  evidence  showed  that  the  poscession,  manage- 
ment and  control  oi  the  Tower  of  Silence  and  of  the  land,  on  which  it 
stood,  were  in  the  founders,  who  for  many  years  afterwards  bore  the 
whole  expenses  of  the  estaUishment  and  all  costs  of  maintenance  and 
repair;  and  that  in  the  early  years  after  the  acquisition  of  the  land  aad 
erection  of  the  Tower  ( the  events  of  which  were  more  important  than 
those  in  later  years  when  the  circumstances  of  the  parties  had  somewhat 
changed)  the  priests  referred  such  difficulties  and  quei^tions  as  arose  for 
the  orders  of  the  founders  and  obeyed  those  orders.  (P.  0.) 

PeaUmji  Jivanji  v.  Shapwji  Edulji  Chinay,  35  Oalc.    478. 

ChuurdiaoB  and  Wards  Aet  Sections  29  and  ai-^Ouardian  and 
minor — Mortgage  of  minor* e  property  to  secure  a  loan  aanctiomed  by  the 
Court^Intereet. — ^In  all  cases  where  sanction  is  given  for  the  raising  of 
loans  on  the  security  of  the  property  of  minors,  it  is  the  duty  of  the 
Judge  granting  sanction  to  specify  in  his  order  of  sanction  not  only  the 
amount  to  be  raised  and  the  property  to  be  mortgaged,  but  alm>  the 
rate  of  interest,  or  at  least  the  maximum  rate  of  interest,  at  which  the 
loans  are  to  be  raised.  If  nothing  is  said  in  the  order  as  to  the  rate  of 
interest,  the  lenders  ate  entitled  only  to  a  reasonable  rate    of  ^interest 
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on  the  moDeys  advanced.  Oanga  Pershad  Sahti  v,    Maharani    Bihi,  11 
Calc,  379,  followed.  Bannerji  <fe    Richards  J.  J. 

ThakuT  Prasad  v.  Oauripat  Rai  30  All.  188. 

High  Court— Potyer  of  S.  16  of  the  Charter  Act — Interfering  vnth 
order  of  PresidcTicy  Magistrate — Criminal  Procedure  Code  S.  903^0rder 
under — DUmissal  of  comiylaint-^Rule  ieaued  by  High  Court — Magia 
trate*8  duty  ty  show  cause  Independently  of  the  Code  of  Criminal  Pro- 
cedure— the  High  Court  has  jurisdiction  under  S.  15  of  the  Charter  Act 
to  interfere  wibh  the  order  of  a  Presidency  Magistrate  dismissing  a  com- 
plaint under  S.  203,  Cr.  P.  C.  and  decree  a  further  inquiry. 

There  is  no  form  of  judicial  injustice  .which  the  High  Coourt  ifmel 
be,  cannot  reach  under  the  Charter  Act.  Oeidt  &  Woodroffe  J.  /• 

Lekhraj  Ram  v.  DeU  Prasad,  12    C.  W.  N.  698 

Hindu  Law— Impartible  estate— ^Premot^  suU  compromised  effect 
of  compromise — Interpretation.  The  widow  of  the  last  Jiolder  of  an 
impartible  estate  was  in  possession  of  that  estate  under  a  will.  Her 
husband's  nephew  broiight  a  suit  to  contest  the  will  and  to  recover  pes- 
seseionofthe  impartible  estate.  The  suit  was  compromised,  the  widow 
being  left  in  possesion  during  her  life  time  of  the  estate  as  gaddinasbin, 
but  without  the  power  of  transfer  or  charge  the  estate  in  any  way,  an 
annuity  of  Rs.  12000  per  annum  being  settled  upon  the  nephew,  and  it 
being  declared  that  afber  the  death  of  the  widow,  the  nephew  or  any 
representative  (Eaimmokams^  of  his,  who  may  be  alive  at  the  time  shall 
be  the  absolute  owner  (malik  mustaqil)  of  the  estate  and  shall  occupy 
the  gaddi. 

Held  upon  the  construction  of  the  compromise  that  the  character  of 
the  estate  as  it  had  been  handed  down  from  father  ^to  son  for  geneiations 
was  not  changed,  that  the  nephew  took  an  absolute  vested  interest  in 
the  property  the  enjoyment  of  it  being  postponed  during  the  life  of  the 
widow  and  that  upon  the  death  of  the  nephew  the  estate  devolved  accor- 
ding  to  the  rules  of  primogeniture  governing  impartible  estates  and  did  not 
I  ass  to  the  widow  of  the  nephew  as  the  estate  governed  by  the  ordinary 
rules  of  Hindu  Law.  Stanley  C.  J.  &  Banneiji  J. 

Harpalsing  v.  Lekhraj  kv/mar  5  A.  L.  J.  425. 

-Joint  Hindu  family— 5uit  by  one  member  against  others 
to  recover  debt  due  to  family  realised  by  him.  Where  one  member  of  a 
joint  Hindu  family  governed  by  Mitakshara  law  realises  a  debt  due  to  the 
famUyt  no  suit  of  the  kind  contemplated  by  article  62  of  the  second  sche- 
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dule  to  the  limitation  Act,  1877,  can  be  brought  against  him  by  the 
other  membere.  But  if  at  partition  unrealified  debts  are  left  undivided 
and  are  subsequently  realised  by  one  member  of  the  separated  family  the 
claim  of  the  other  members  to  recover  their  shares  in  the  realisations  is 
governed  by  that  article. 

Tarachand  v  Pranchani,  5  Nag.  L.  R  84. 

Joint  fMlHy— Mortgage  by  uncle  far  personal  benefit. 
Appellant  held  a  decree  against  his  uncle  Oendan  and  got  him  arrested  in 
execution.  Gendan  Lai  in  order  to  pay  him  executed  a  mortgage  bond 
hypothecating  a  joint  family  property  to  the  respondent.  The  joint  family 
consisted  of  himself  and  appellant.  The  creditor  sued  appellant  who 
pleaded  that  his  uncle  could  not  hypothecate  joint  family  property  to  pay 
np  a  decree  which  le  (appellant)  held  against  him. 

Stanley  C.  J.  &  Bannerji  /. 

Ramratan  v.  Lach'nfiandaSi  5  A.  L.  J.  417. 

*.....».-...-. Liability    of   sins  for  father's  debts — Defence  thai 

debts  were  incurred  for  immoral  purposes — Burden  of  proof.  Accor- 
ding to  the  Hindu  law  of  Mitakshara  school  it  is  not  necassary  in  order 
to  establish  a  son's  liability  for  his  father's  debt  that  it  should  be  shown 
that  the  bebt  was  contracted  for  the  benefit  of  his  family.  It  is  sufficient 
in  order  to  establish  the  liability  of  sons  to  pay  a  pergonal  debt  of  nis 
father,  if  the  debt  be  proved,  and  the  sons  cannot  show  that  it  was  con- 
tracted for  immoral  purposes  or  was  such  a  debt  as  does  not  fall  within 
the  pious  duty  of  the  sons  to  discharge,  ^aharaj  Singh  v.  Balwant  Singh 
28  AU.,  508,  distingvished.  Kiehan  Lai  v.  Oarurudhwaja  Prasad  Singh, 
21  All,  238  and  Karau  Singh  v.  Bhup  Singh.  27  All.  16,  followed.  Na- 
fMtni  Babua^fk  v.  Modhun  Mohun,  13  Cal,  21,  referred  to. 

Where  in  such  a  case  as  above,  the  sons  set    up  the    defence    that 
the  debt  was  incurred  for  immoral  purpores,    the    burden  of   proof   is    on 
them  and  not  on  the  creditor.    Debi  Dat  v.  Jadu  "Rai  24    AU.,    495    fol- 
lowed.   Jamna  v.  Nain  Sukh^  9  All.,  493  dissented  from. 

And  merely  general  evidence  of  profligacy  on  the  part    of    the  father 
ifl  not  sufficient,  Bannerji  &  Richards  J.  /. 

Bdbu  Singh  v.  Behari  Lai,  30  All.  156. 

Joint  Hindu  Family — lAitakshara — Co-parcener  when  joint 

alienating — Mortgagee,  right  of— Partition— estoppel.  During  the  subsis- 
tance  of  co-parcenership,  a  co-parcener  in  a  joint  Hindu  family  governed 
by  the  Mitakshara  law  cannot  alienate  his  own  shc^re  of  tlie  family 
property, 
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On  the  severance  of  the  family  by  the  decree  in  a  partition  suit,  the 
mortgage  which  was  in  the  nature  of  an  inchoate  right  became  perfected 
as  regards  the  share  of  the  mortgagor. 

Semble :  The  co-parceners  A  and  B  who  purchased  the  interest  of 
another  co*parcener  C  under  the  money  decree  obtained  in  a  partition 
suit  with  full  knowledge  of  the  mortg^e  in  favour  of  the  plaintiff  by  C, 
are  estopped  from  contesting  the  right    the  plaintiff  had. 

MUtra  &  Casperaz  J.  J. 

Prasidh  Narain  v.  Janhi  Singh,  7  C.  L.  J.  6i4. 


■  ■  Joint  Hinda  Tamily—StTigle  member  of  family  net  com- 
petiut  to  (Uiennte  his  undivided  share  in  Oie  family  property.  Held,  that 
a  member  of  a  joint  Hindu  family  other  than  the  father  or  managing 
member  is  not  competent  to  alienate  his  undivided  share  in  the  joint 
family  property  without  the  consent  of  his  co-sharere.  Chander  Kishore 
V.  Dampat  Kishore,  16  All ,  369  dissented  from.  Upooroop  v.  Lalla 
Bandhjee  Suhay,  6  Cal.,  749  referred  to.  Karamat  Huaain  J. 

Jamna  Prasad  v.  Jagdeo,  A.  W.  N ,  1908.  16a 

Maintenance— TTiciotMd  daughter  in  law—PUa  in  ds- 
fence  that  the  widow  did  not  live  wilh  the  husband  during  his  life-tifM, 
not  good.  A  Hindu  wife  who  without  sufficient  cause  left  her  husband 
and  liked  apart  from  him  during  his  life-time  does  not  forfeit  her  r]|2:ht 
io  maintenance  against  the  ancestral  estate  in  the  hands  of  the  fath6^in• 
law  after  her  husband's  death,— provided  she  is  not  otherwise  disqua- 
lified thereto,  e.  g.,  by  unchastity  eta 

Per  Wallis  J, — But  it  is  open  to  the  Court  to  have  regard  to  her 
conduct  in  so  having  separated  from  the  husband,  in  fixing  the  amount 
of  the  maintenance.  It  is  the  right  and  also  the  duty  of  a  Hindu  wife 
to  return  to  her  husband  after  separation  from  him. 

Per  Sanharan  Ndir  J.  The  husband  is  under  a  moral  obligation  to 
maintain  his  wife  though  living  apart.  He  is  bound  to  support  her  though 
he  should  have  no  property  at  all;  if  she  quits  him  without  any  adequate 
excuse,  he  is  not  in  law  bound  to  maintain  her. 

The  right  to  maintain  is  one  accruing  from  time  to  time,  and  a  wi- 
dow's right  to  it  depends  upon  her  wants  and  exigencies.  The  obligation 
of  a  Hindu  husband  to  main  bain  the  wife  is  quite  distinct  from  that  of 
the  £ather-in-law  to  maintain  a  widowed  daughter-in-law  and  the  fact  she 
did  not  live  with  her  husband  whil^  filive  is  no  answer  to  aclaim  for  iQum- 
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tenance  against  the  father-in- lavr  in  p3Sseasioa    of  the    ancestral  proper- 
ty, on  the  huebaad's  dea'ih.  Wallin  &  Sanlcaran  Nair  J. 
SurawpaUi  Baigaramma  v.  SurjLwapalli  Brampagee,  18  M.  L.  J.  254'. 

•— Snoeession—Gompetition    between  fall    siller   an  I  half" 

brothers  son — Mita^cskarj, — Slaters  place  in  tk'i  line  of  hsirs-Vyava^ara 
Mayukha,  viejos  of  on  the  pyint — Valus  of  Hie  comvientaries  of  B.dam- 
bhatta  and  Nanda  Pandita — Gonfliot  between  Mitakshara  and  Vyava* 
hara  Maytikha—Rule  as  to  harmonising  the  difference  Id  ca«e?  govern- 
ed by  the  Mitakshara,  a  sister  comes  in  as  heir  to  a  deceased  Hindu 
immediately  afcor  the  grandmother,  so  that,  where  the  competition  is 
between  her  and  a  halfbro'iher's  son,  the  latter,  being  higher  in  the  line 
among  heirs  specifioally  mentioned  in  the  Mitakshara,  is  entitled  t6  pre- 
ference over  her  as  heir,  though  it  would  be  otherwise  in  cases  governed 
purely  by  the  law  of  the  Vyavahara  Mayuka. 

The  interpretation  pub  by  Westropp,  0.  J.,  upon  Balambhatta's  teztn 
in  Sakharam  Saiashio  Adhikari  v.  Sit^xbai  {1879)  3  B.m.  353  comment- 
ed  upon  and  dissented  from  except  in  cases  where  the    Vyavahara  Mayu- 

kha  alone  is  applicable. 

Rudrapa  v.  Irava  (1903;  28  Bom.  82,  explained. 

It  is  a  well  established  rah  of  the  Bombay  High  Court  that  where 
the  Mitakshara  is  silent  or  obscure,  the  Court  must,  generally  speaking, 
invoke  the  aid  of  the  Vyavahara  Mayukha  to  interpret  it,  and  harmonise 
both  the  works,  so  far  as  that  is  reasonably  possible. 

Chandavarkar  &  Knight  J  /. 

Bhagwan  v.  Warubai,  32  Bom.  300. 


Dikqualified  heir — Widow  of  the  disqiMdified  heir — Exclu- 
sion from  inheritance— Rule  as  to  constraetion  of  Hiniv,  Law  texts.  The 
wife  or  widow  of  a  disqualified  Hindu  does  not  became  incapable  of  in- 
heriting property  merely  by  reason  of  her  husband's  disqualification,  whe- 
ther she  claims  as  heir  to  a  deceased  person  through  her  husband  or 
otherwise,  if  she  is  herself  free  from  any  of  the  defects  which  exclude  a 
person  from  inheritance  under  Hindu  Law. 

Chandavarhar  &  Knight  J.  J. 
Oangu,  v.  Ohandrahhagabai,  32  Bom.  275. 

I  S\xooQBBiou--Exclusion  from  inheritance — son  of  a  d%ffqua» 

lified  heir  is  not  excluded  from  inheritance—  Vettting  of-^-Eslate   in  wi- 
dow—Sabceju^nt  birth  of  a  son  to  the  dit^qualified    heir  docs    not   divest 
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the  estate.  M,  a  Hindu  died  leaving  him  surviving  a  widow,  and  three  sons 
who  were  deaf  and  dumb  and  who  were  disqualified  from  inheriting  under 
Hindu  law.  M's  widow  accordingly  succeeded  to  the  estate  of  her  husband; 
after  M's  death,  one  of  the  disqaalifi3d  sons  married,  and  a  son  was  born 
to  him.  The  widow  then  sold  his  iroperty  to  plaintiff.^  who  sued  to  re 
cover  possession  there  of  from  the  defendants  (the  wife  and  son  of  the 
disqualified  sonj.  The  df  findaots  contended  that  the  sale  was  made  wi- 
thout necessity  and  was  therefore  not  binding  on  the  defendants. 

Held,  that  the  plaintiffs  were  entitled  to  sucoaed,  since    both  in  fact 
and  in  contemplation  of  law  the  son  of  the  disqualified    eon    had  iio  exis- 
tence when  the  estate  vested  in  the  widow ;    and    his    subsequent   birth 
.  could  not  divest  the  estate. 

Held,  further,  that  the  Eon  stood  in  no  better  position  than  would 
have  been  occupied  by  his  father,  if  the  latter  s  disqualification  had  been 
removed  after  the  widow's  title  would  prevail  in  as  much  as  it  was  supe- 
rior to  his  while  his  disqualification  lasted.  Bapuji  v.  Pandurang^  6  Bom 
616  followed,    Krishna  v,  Samal,  9  Mad.  14  not  followed. 

Batehdor  &  Heaton  J.  J. 

Pawddewa  v.  Venkaiish,  10  Bom.  L.  R.  569. 

Hindu Law—Sucoesson  Mitakshara.— /S^^r^ct^an  of  a  maidan — 
Father^s  mother's  sister — Maternal  grand-Tnoiher— Priority  between. 
Under  HiEdu  Law-the  father's  mother's  sister  is  entitled  to  sncceed  to 
the  Stridhan  of  an  unmarried  female  in  performance  to  her  maternal 
grand  mother.  Chandavarkar  &  Heaton  J.  J. 

Jafiglubai  v.  Jetha,  10  Bom   L.  R  522. 

— —  Widow's  eslateSimple  band  executed  by  Hindu  widow  far 
legal  necessity— Decree,  personal — Sale  does  not  affect  reversioner.  A 
Hindu  widow  was  sued  on  a  simple  bond  executed  by  her  for  legal  neces* 
sity,  and  property  left  by  her  husband  was  sold  in  execution  of  the  deerae 
obtained  in  the  suit. 

jJeU^That  the  bond  did  not  bind  any  immoveable  property  and  the 
interest  of  the  reversioners  was  not  affected  by  the  sale. 

Bampini  &  Qharfuddin  J  J. 

Qiribala  Dassi  v,  Shri  Nath  Chandra  Singh,  12  C.  W.  N.  769. 

Widoufs  estate-Simple  debt  due  by  a  widow— Legal  n^ee^v 
sUy — Only  life  estate  saleable  in  eocecution.  When  a  creditor  lends  money 
to  a  Hindu  widow  on  her  personal  security  and  not  upon  any    mortgage  of 
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hoBband's  property,  any  decree  which  he  obtains  on  his  simple  money  bond 
can  only  bind  the  rights  and  interests  of  the  widow,  even  though  the 
loan  was  incurred  by  her  for  legal  necessity.  Knox  &  Aikman  J. 

KcUlu  V.  Faiaz  Ali  Khan,  5  A   L.  J.  367  =  1908,  A.   W.  N.  178. 

"^-" Widow— SaZe    hy  widow— Legal  necessity — Right  ofrev&m^ 

oner  to  have  sale  set  aside  Held  that  a  reversioner  has  no  right  to  have 
a  sale  made  by  a  Hindu  widow  of  her  husband's  property  set  aside  even 
upon  payment  of  the  full  sale  consideration  where  the  legal  necessity  for 
the  f  ale  is  co  extensive  with  the  whole  consideration.  Oovind  Singh  v. 
Baideo  Singh  25  All,  330)  and  Ramji  Munwar  v.  AbuJaf&r  27  All,  494) 
distipguished.  Stanley  G.  J.  &  Karama'  Husain  J. 

Rachubar  Dayal  v.  Akhtai  Khxn  A.  W.  N.,  1908, 

^iM— Construction  of— Hindu  widow -^Deiicaiion   of  pro- 

perty  to  idiot,  if  valid— ''Malik"  meaning  of  Words— If  imply  absolute 
ownersltip — Limited  grant,  if  and  when  effective— Suit  for  ddaratiou  of 
propeHy  to  le  debutter— Civil  Procedure  Code,  Ss.  eSi,  SSO-Mortgag^ 
decree,  S,  SU,  applicability  of  The  effecb  of  the  word  ''Malit"  is  to  con- 
fcr  on  the  donee  a  heritable  and  alienable  estate.  Mussamut  Kollany 
Koer  v.  Luchmee  Persad  and  Lalit  Mohan  Singha  Roy  v.  Chukkun  Roy 
followed. 

But  the  effect  of  the  word  *  malik"  may  be  modified  by  the  context, 
or  in  other  words,  in  order  to  cit  down  the  full  proprietary  rights  tbat  the 
word  imports,  eomething  must  be  found  in  the  context  to  qualify  it.  Sw 
rajmani  v.  RabinaJth  Ojha  followed. 

The  Court  must,  in  construing  a  will,  look  at  all  the  clauses  of  the  will, 
and  give  effect  to  all  the  clauses  ignoring  none  as  redundant  or  contra- 
dictory. 

Held,  on  a  construction  of  the  Will  in  the  present  case,  that  there  is 
tuple  indieation  in  the  context  to  displace  the  presumption  of  absolute 
ownership  implied  in  the  word  "malik"  and  to  justify  the  conclusion  that 
the  gift  in  favour  of  the  widow  must  be  cut  down  to  something  less  than  a 
full  proprietary  right  with  power  of  alienation  that  it  is  impossible  to 
maintain  that  any  absolute  devise  was  made  to  her,  that  she  took  a  limited 
estate  under  the  Will,  that  so  far  as  the  Will  is  concerned  her  powers  of 
alienation  were  confined  to  the  dedication  of  property  for  the  benefit  of  the 
ancestral  idol,  and  the  alienation  of  the  property  in  case  of  necessity;  and 
that  the  dedication  to  a  new  idol  she  had  established  or  installed  is  invalid 
and  the  dedicated  property  is  not  debutter.        Stephen   &  Mookirjee  /.  /, 

Shih  f/CLXfnan  v,  Shrimati  Tarangini  Dasi  8  C.  L.  J.  20. 
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'^WWl—ConBtrucUon— Bequest  to  •*  daughters    and    their  rea- 


peeUvesons" — Reiiridion  of  descent  to  male  issues— Absolute  or  life  estate 
^^Woman^s  estate-^ Survivorship  bctuesn  daughters^Spirituat  beneJU — 
Semainder  over  to  sons-^Oift  over  to  daughters  on  failure  of  adoption^ 
Sueceesion  Act,  Ss  89, 116, 117.  In  coDstruing  the  Will  of  a  Hindti  it  is 
XM>t  improper  to  take  into  condderatioD  what  are  known  to  be  the  ordinaiy 
notions  and  wiehes  of  Hindns  with  respeet  to  the  devolution  of  property. 
It  may  be  aefiumed  that  a  Hindu  generally  desires  that  an  estate,  specially 
an  ancestral  estate,  shall  be  retained  in  his  family,  and  it  may  be  assumed 
that  a  Hindu  knows  that  as  a  general  rule,  at  all  events,  woman  do  not 
take  absolute  estates  of  inheritance  which  they  are  enabled  to  alienage. 

In  the  Will  of  a  Hindu  drawn  up  in  the  Eoglish  language  and  pro* 
bably  by  an  Eoglish  solicitor  who  was  one  of  the  attestiug  witnesses,  it  was 
provided  in  case  of  the  failure  of  a  prior  bcque&t  in  favour  of  a  son  to  be 
adopted  to  the  testator  ("which  bequest  in  fact  failed)  that  the  estate  was  to 
be  made  over  to  and  divided  between  his  two  daughters  io  equal  shares, 
"to  whom  and  their  respective  sons  he  gave,  devised  and  bequeathed  the 
same."  There  was  a  proviso  (hat  in  the  event  of  one  of  the  diughters 
dying  without  leaving  any  male  i^fiae  sur^iviog,  the  share  of  the  deceased 
daughter  was  to  go  to  the  surviving  daughter  and  her  sons — to  the  exclu- 
sion in  both  cases  of  female  ieBce.  Farther  that  "  in  the  case  of  the  death 
of  either  daughter  leaving  eoub,  the  share  of  such  daughter  was  to  he  paid 
to  such  her  son  or  Eonp,  share  and  share  alike/' 

Hdd  that  under  the  Will  the  testator's  daughtora  whom  he  incontost* 
ably  intended  to  benefit  were  to  have  no  more  than  what  is  generally 
known  to  he  a  woman s  estate  in  his  property. 

That  the  testator  intended  to  create  in  their  favour  an  estate  for  life 
With  a  remainder  over  to  their  sons.  That  in  the  events  that  happened  the 
daughters  were  entitled  to  the  testator's  estate  in  equal  shares  for  life  and 
with  the  benefit  of  survivorship  between  themselves.  (P.  G.) 

Badha  Prasad  MvUick  v.  Ranimoni  Dassi,  12  C.  W.  N.  729«10 

Bom.  L.  R  =5  A.  L  J.  460. 

—Will  Dayabhaga— Ftdote;  whenmerdy  entitled  to  mainte^ 

nance,  if  can  contest  validity  of  grant  to  Thakure—MainterMnoe,  right  io 
and  amount,  if  can  be  limited  by  Will — B^sidence,  restriction  as  to  place 
of— ''Just  cause'""  far  disregarding  restriction — Concubines,  cbjeotion  to 
living  in  the  same  house  with — Uninhabitable  house.  Where  a  testator 
died  leaving  a  widow  and  an  adopted  son. 

Heldf  that  the  widow  Qould  ask  for  a  ^onstriiotion  of  tbe   Will  only  in 
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00  far  as  it  affected  her  claim  to  maiatenance  and  not  of  the  whole  Will 
Brindra  v.  Radhika,  11  CaL  492;  Qarabini  v.  Pratap,  4  0,  W.  N.  602 
referred  to. 

That  she  has  no  locus  standi  to  qupslion  the  validity  of  certain  provi- 
sions in  the  Will  relatiog  to  the  edtablishment  and  maintenance  of  certain 
Thaknra.  A  widow  cannot  be  deprived  of  her  right  to  maintenance  by  any 
provision  in  a  Dayabhnga  Will. 

Per  Casperez  J.-^The  amount  of  maintenance  fixed  by  the  testator  when 
it  is  not  a  nominal  amount  not  contriry  to  any  provision  of  Hindu  law  can 
not  be  varied  by  Court. 

Per  Coxe  J. — The  husband  has  no  right  te  reduce  the  amount  of  a 
chaste  widow's  maintdnance  below  the  proper  provision,  which  has  to  be 
calculated  on  (i)  the  value  of  the  e  )tate,  (ii)  the  position  and  status  of  the 
deceased  husband  and  the  widow.  Great  weight  should,  however,  be  attach- 
ed  to  a  statement  in  the  husband's  Will  as  t3  the  amount,  not  as  a  legal 
limitation  to  the  amount,  nor  as  a  legal  limitation  to  the  widow's  right  but 
as  evidence  of  what  in  the  husband's  estimate  a  lady  in  the  position  of  hU 
widow  should  need.  But  a  husband  may  within  limits  lay  down  that  bis 
widow  shall  forfeit  her  maintenance  if  she  does  not  live  in  the  family  house. 

Per  Casperz  J. — A  Hindu  widow  is  not  obliged  to  live  a  life  of  asceti- 
cism. She  is  bound  to  perform  various  religious,  rocial  and  domestic  cere- 
monies.    She  is  not  entitled  to  a  bare  subsistence  cr  a  straining  allowance. 

Where  the  Will  provided  that  the  widow  was  to  receive  Ba  125  a 
month  as  maintenance  provided  she  lived  either  in  his  house  at  Hadbupur 
or  his  house  at  Benares  and  it  was  found  that  testator's  concubines  lived  in 
the  Benares  house  and  the  Madhupur  house  was  uninhabitable,  and  the 
widow  proposed  to  live  with  the  adopted  son  in  Calcutta. 

Held  (per  curiam)  that  she  had  just  Clause  for  refusing  to  live  in  ttie 
Madhupur  or  Benares  house  and  a  sum  of  R&  125  a  month  was  a  proper 
allowance  for  her  maintenances  and  the  said  amount  should  be  made  a 
charge  upon  the  estate 

SemUe — Gifts  to  idols  which  are  to  be  established  after  the  testator's 
death  are  bad  in  law.  Upendra  Loll  v.  Hem  Chandra,  25  Cal.  405;  Rojo* 
moyee  v.  Trcyluckho,  29  CaL  260;  Nagendranath  v.  Raja  Benoy  80  Cal  521 

Casperez  &  Coods  /.  J, 
Framotha  v.  Nagendvahala  12  C.  W.  N.  808, 

—Will— /n/w<ion  of  the  tesator — Rules  of  construction — Absolute 
A  separated  Hindu  having  no  issue,  made  a  will  in  which  it  it  was   st^^t^d 
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that  he  was  to  remain  'Malik'  of  the  property,  during  hie  life-time,  that 
after  bis  death  bis  wife  and  his  sieterin  law  were  to  be  the  *Malik/  that 
his  wife  so  long  as  she  continued  chaste,  and  his  sister  in-law  were  to  maintain 
themselves  from  the  rents  of  the  property  and  were  not  to  alienate  it 
without  urgent  Necessity.  At  the  and  a  postcript  was  added  to  the  fol- 
lowing efiect : — 

'^My  wife  and  my  siater-in-law  are  empowered  to  alienate  tha  immove- 
able property  in  which  none  elee  has  any  interest  or  any  claim." 

Held  that  the  beneficiaries  acquired  an  absolute  interest  in  the  property 
Held  further,  that  in  construing  such  a  will  the  Court  will  be  guided  by 
the  following  rules:— 

(  1  )  The  Court  will  as  f^r  as  possible  ascertain  the  intention  of  the 
testator  froin  the  contents  of  the  will!  tself  read  as  a  whole.  (8  Bom  L.  R.  4S2). 

(  2  )  Where  some  of  the  {revisions  of  the  will  are  irreconcileable  and 
therd  is  no  other  guide  to  the  intention  of  the  testator,  the  last  words  must 
prevail  (  7  Bom  L  B  23G  ) 

C  3  >  If  the  will  contains  a  clear  expression  of  the  intention,  effect 
must  be  given  to  it. .  Unambiguous  dispositive  facts  are  not  to  be  controlled 
or  qualified  by  any  general  expression  of  intention. 

(  4  )  The  meaning  to  be  attached  to  words  of  a  will  may  be  affected 
by  surrounding  circumstanceF,  e.  g,  the  state  of  testator's  family,  what  issue 
or  other  relations  he  has  left,  the  usual  cn^toms,  practices^  notions  and 
wishes  of  his  race  or  casta  and  the  Courb  will  take  into  consideration  these 
circumstances  in  construing  the  will. 

(  6  )  **To  my  wife,  her  children  and  grand  children/'  "  To  my  wife, 
her  heirs  and  assigni  or  other  clear  words  of  inheritance,  or  words  which 
dearly  give  a  power  of  disposition  show  an  intention  to  confer  a  heritable 
and  alienable  estate;  so  also  do  the  words  "shall  become  'malik'  of  my  pro- 
perty, or  ''I  appomt  my  wife  to  the  'malikatwa'  as  exercised  by  myself' 
unless  there  be  an  indication  of  a  different  intention. 

(  6  )  If  an  absolute  estate  be  clearly  given,  and  the  words  are  supe- 
radded restricting  the  power  of  alienation,  or  other  proprietory  rights,  the 
restriction  is  repugnant  to  the  grant  and  therefor  invalid. 

Ooverdhandas  v.  Vantbai.  1  Sind.  L.  R.  21. 

Interest  Act— Hindu  law  on  interest  when  to  be  invoked.  In 
order  to  bring  a  case  under  the  provisions  of  the  interest  Act,  two  things 
are  essential :  namely  (1)  an  agreement  or  usage  to  pay  interest  wA  (2) 
a  demand  in  writing. 
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The  Hioda  law  is  not  binding  on  the  courts  on  questions  of  liability 
to  pay  interest  Kamalamal,  20  Mad  ,  481  followed.  Saundaapa,  31 
Bom.  354  dissented  from.  Wallis    <lc  Sankaran  Nair  J.  J. 

Subramxnia  Aiyar  v.  8.  A.  Sviramania  Aiyar,  18  M.  L.  J.  245. 

Jurisdiction. — Preempt  ion -^DeoreeSam  payable  as  price  excee- 
ding Courfs  pecuniary  jure^iction.—  Held,  that  a  Cjurt  has  no  jurisdic- 
tion to  pass  a  decree  for  pre  emption  where  the  sum  payable  as  price  of  the 
property,  exceeds  the  limits  of  the  court's  pecuniary  jurisdiction. 

Clarke  0.  J. 

Fata  a.  Khan  Bahadur,  3  P.  W.  B.  323. 


Jurisdiction  of  CivU  or  Revenue  Court ^Suit  for  declaring 
Muquarari  Dari  rights  inland  cognizable  by  a  Civil  Cov/rt— Punjab 
Tenancy  Act  XIV  of  1887,  section  77  (3)  (d)  Held,  that  a  suit  for  ob- 
taining  a  declaration  to  the  effect  that  phintiff  is  a  Moqarrari  Dar  of  cer- 
tain Revenue  paying  land  is  cognizible  by  a  Civil  Court  and  does  not 
ocmic  under  seetion  77  (3)  (d)  of  Act  XVI  of  1887.  Reid  J. 

Wawab  Khan  v.  Sewadas,  3  P.  W.  R,  313. 


CivU  or  Revenue  Court — Hag  Bue  or  door  tax  is  a  vil- 
lage  cess-^Suit  for  declaration  that  a  person  is  not  liable  to  pay  Hag  Bua 
Punjab  Tenancy  Act  XVI  of  1887,  seetion  77,  (3)  (j)  Held  that  Hag 
Baa  or  door  tax  is  a  village  cess  within  the  meaning  of  clause  ( j)  of  sec. 
77  (3)  of  the  Punjab  Tenancy  Act  XVI  of  1887,  and  that  a  suit  for  decla- 
ring that  certain  parsons  are  not  liable  to  pay  Hag  Bau  to  the  village  pro- 
l^etor  is  a  revenue  suit  cognizable  by  a  revduue  and  not  by  a  Civil  Court. 

rF.  B). 

Karim  Khin  v.  Respondents,  3  P.  W   R.  803. 

— ^ Succession  to  property  lying  within  British  territory 

dispute  CLS  to-- HiU  Tipper  ah  Raj^Declaration  of  corUinjent  right,  sutl 
for,  if  maintairMUe^Specific  Relief  Act,  section  4^.  Held  (Doss  J.  Debi- 
tante).  The  appointment  of  Jubraj  by  the  Raja  of  Tippirah  is  an  Act  of 
State  by  a  Sovereign  Prince  and  the  Municipal  Courts  cannot  question  the 
validity  of  that  appointment.  Beer  Chunder  Manikya  v.  Raj  Roomer  No- 
hedeep  C^ivTMler  Deb  Bur  mono,  9  Cala  635  followed.  Nulkisto  Deb  v.  Bur 
Chunder  ThaJooor,  referred  to. 

Per  Curiam. — A  person  connot  sue  for  a  declaration  of  his  legal  unless 
the  eon tingent  ri(;ht  which  may  never  ripen  into  an  actual  eitisting  right 
is  not  sufficient  to  ground  an  action  for  a  declaration   that  the   defendant 
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has  no  right  of  sacoeeeion  to  the  property.       Maclean  C.  J.  &  Doaa  J. 

Sam'inniroL  Ch%ndra  Deb  Barmrtn  Bara  Thakxr  v.  Birendra  Ki- 
fhorJai  Barman,  8  0  L  J.  12«C.  W,  N.  77, 

Eathiawar-0.  P.  Code,  ss.  26,27,  8Z—Non  joinder  of  a  brother. 
Even  if  a  family  is  joiot  a  plMotiff  without  jominfi:  his  bro',her  can  main* 
taio  a  sait  against  a  defead^ot  wh)  hal  ac^-eptei  him  as  sole  plaintiff,  and 
a  brother  can  not  be  forcaJ  to  jo.n  as  a  plaintiff  in  spite  of  his  owq  sw^n 
denial  that  he  hid  any  inle•^8^  in  the  suit. 

Beiihar  v.  Bhima,  18  K,  L.  R.  G. 

See.  ^3— First  euih  on  boni  given  fot  salary  dtAe—Seconi 
miit  for  subsequent  year's  unremunerated  service— -No  B%r.  A  ser/aot 
•ned  bis  master  on  a  bond  given  to  him  for  salary  due  for  service  rendered 
He  brought  a  subsequent  suit  for  salary  due  for  service  of  subsequent  years. 

Hdd  that  the  subEequent  suit  was  not  barred  for  the  c^use  of  action 
was  different  in  the  second  case. 

Kamdar  Jivram  v.  Jivubai,  18  E.  L  B.  32. 

Sec  286— EiC9mptum  of  gir  s  from  sale   in  exeeuiion — 
Suit  as  representative  of  deceased   hutband— Personal    decree— Exiovlion. 
Where  a  talukdar's  widow  is  6uel  as  representative  of  her  deceased  husband 
she  cannot  be  personally  liable  beyond  what  she  inherited  from  him. 
Saruyas  MAabhai  v  Doshiy  18  E.  L  B.  c9 

— — - — Sees  102,  668— Dismissal  of  appeal  for  default^Pleader 
^engaged  in  lower  Court  asked  to  pray  for  adjournment  without  VokUat 
nama.  An  appellant  who  was  informed  of  the  date  of  hearing  bis  appeal 
aeked  his  pleader  in  the  lower  Court  who  was  not  given  a  vakilatnama  for 
appeal  to  appear  and  pray  for  adjournment  for  he  had  to  celebrate  his 
brother  8  wedding. 

The  Court  seeing  that  the  pleader  had  no  vakilatnama  dismissed  the 
appeal  for  default;  on  an  application  to  restore  the  appeal  to  file. 

Held,  that  the  pleader  was  not  legally  authorised;  and  that  he  required 
a  fresh  vakilatnama  for  appeal;  that  there  was  no  appearance  within  the 
meaning  of  sec.  102  of  the  C.  P.  Code  and  that  the  Court  could  not  exer* 
oise  its  discretion  in  favour  of  a  litigant  who  left  matters  to  chance  ins- 
tead of  approaching  the  Court  properly. 

ioshi  Narbheram  v.  Virji,  18  K.  L.  B.  27. 

luietWi—KaihiawarChief—ldp.c.    interest   by    way  of 

dam^ee— Compound.    Where  a   plaintiff  who    lent   money   to  a    ruling 

Digitized  by  LjOOQIC 


chief  when  he  was  an  expeclant  heir,  at  12  p.  c  interest,  it.  was  allowed  for 
there  was  considerable  risk  in  advanciog  money  and  the  plaintiff  knew 
that  he  had  to  lock  up  his  capital  as  well.  The  Court  did  not  allow  far- . 
ther  interest  by  way  of  damages  where  it  appeared  that  the  defendant  had 
no^  deliberately  withheld  payment  in  spite  of  being  able  to  pay.  Though 
Courts  do  not  lean  towards  compound  interest  yet  where  it  is  distinctly 
stipulated  for,  it  is  not  disallowed  in  the  absence  of  disentitling  eircwns  , 
tanoes. 

Mistry  Madhavji  v,  MaUk  Jivan  Buhanj,  18  E.  L.  R.  14^ 

Practice— i?g/u8aZ  to  accept  summons  sent  by  rsgUt^jved  post 
— Ifot  suffi^cient  service.  The  mere  fact  of  refusal  to  accept  the  sum- 
mons sent  by  post  is  hardly  enough  to  prove  Eatisfaotorily  that  it  was 
the  defendant  who  refused.  Tha  presumptioa  must  be  supported  by  hide- 
pendent  evidence  that  the  defendant  lived  at  the  time  of  refusal  where  the 
summons  was  refused  and  that  it  was  he  who  refuse  1  it. 

Meman  Abdulla  v,  Meman  Dada,  18  K.  L.  B.  1. 


Second  appeal -'Mixed  quedion  of  law  and  fact.    A  second 

appellate  Court  can  scrutinize  the  evidence  on  a  point  of  mixed  law  and 
faet. 

Bechar  v  Patel  Bhima,  18  K.  L.  R.  5. 

Lambardar  and  oo-sliarer— Pau;6r  to  deed  with  coparcenary  lanAs- 
LeoBefor  sev^n  years.  )  In  the  absence  of  a  custom  to  the  contrary  a  lam- 
bttdar  has  no  power,  without  the  consent  of  the  co  sharers,  to  grant  a  lease 
of  coparcenary  land  beyond  such  term  as  the  circumstances  of  the  particular 
year  or  season  may  require.  Chattray  v.  Nawala,  29  All,  20.  followed. 
Mukhta  Prasad  v.  Kcmta  Singh,  Wekly  Noties,  1906,  P.  277,  distieguished. 

StarUey  C.  J.  &  Bwkitt  J. 

Tikam  Singh  v.  Khubi  Ram,  80  AIL  163. 

Land  Aoqnisitioii  Act  (1  of  189^)— Declaration-'Land  aeiually 
acquired  nob  mentioned — Reference  to  Cinil  Caurt.  When  land  aetually 
taken  up  by  Qoveinmen!i  is  different  from  that  mentioned  in  the  declara- 
tion issued  under  the  Land  Acquisition  Acb,  the  proceedings  of  the  Collector 
are  void  and  there  can  be  no  valid  reference  to  the  Civil  Court. 

Rampini  &  Sharfuddin  J.  J. 

Oojendra  Sahu  v.  The  Secretary  of  State  far  India,  3  C.  L.  J.  39. 

S*  Z'-(a)'-'Fishery  Rights—*' Land"— Jurisdiction.  The  Land 
^^nisition  Deputy  Collector  of  BalasorCi  on  th^  3rd  l^ar^h  1903^  ^veaptiije 
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of  the  inteotion  of  QovernmeDt  to  aoquire  certain  fishery  right  over  land  at 
CSiandipur,  which  land  had  previonsly  been  acquired  by  Qovemment  under  a 
dlBclaration  dated  10th  February  1896;  and  the  Land  Acquisition  Judge,  on  a 
reference  by  the  Deputy  Collector,  awarded  a  certain  sum,  as  compenmtion 
for  the  acquired  fisheriea  The  claimant  appealed  from  the  decision  of  the 
Land  Acquititioa  Judge,  contending  that  the  fishery  rights  being  neither 
'land'  nor  'profit  arising  out  of  land'  o^uld  not  be  acquired  under  the  Land 
Acqisition  Act  JETeM,  allowing  the  appeal,  that  incorporeal  rights  cannot 
be  acquired  without  the  hnd,  over  which  they  are  exeecised;  that  what  is 
to  be  acqired  under  the  Land  Acquisition  Act  is  the  aggregate  of  rights  in 
the  land  and  not  merely  some  subsidiary  ri^ht,  such    as    fishery  rights 

jRampim  &  Sa/rfuddin.  J.  /• 
Shyam  Chundtr  Mardraj  v.  Secretary  of  State.  86  Calc.  526. 

S»  40— JETouse,  manufactory  or  building" — Acquisition  of 
joH  only  requird — Whether  whole  muet  be  purchased.  Land  which  is  not 
house,  manufactory  or  building  in  the  literal  sense  and  which  is  not  reason- 
bly  required  for  the  full  and  unimpaired  use  of  a  house,  manufactory  or 
building  cannot  be  considered  as  part  of  the  ''house,  manufactory  or  building'' 
within  the  meaning  of  section  49  of  Act  No.  I  of  1894.  Whether  or  not 
the  land  is  so  reaEon%bly  required  is  a  question  of  fact  depending  upon  the 
particular  cipcumstances  of  each  cise.  Khairaii  Loll  v.  The  Secretary  of 
State  for  India  in  Council  11  All,  878,  distinguished. 

Barmerji  &  Richards  J.  J, 

Hiia  Ram  v.  The  Secretary  ofStatet  for  India  in  CouncU  80  All.  176. 

Landlord  and  TenB^nt— Abatement  of  rent— portion  of  which  tenant 
did  not  obtain  possession— Bengal  Tenancy  Act,  (VIII  of  1886),  sees.  3S 
and  6B.  Where  in  a  suit  for  rent  a  tenant  who  did  not  obtain  possession 
of  a  portion  of  the  lands  let  out  to  him,  pleaded  to  pay  rent  of  that  por* 
tion.  ^ 

Held — That  he  was  entitled  to  say  so  and  it  was  not  necessary  for 
him  to  bring  a  separate  suit  for   abatement  of  rent. 

That  a  suit  under  sees.  38  and  51  of  the  Bengal  Tenancy  Act  was 
not  necessary,  as  those  sections  do  not  apply  where  the  tenant  has  never 
been  put  into  possession  by  the  landlord.  Madean  C.  J,  &  Does  J. 

Siba  Kumari  De^y  v.  Bipro  Das  Pal,  Ohowdhury,  12  C.  W.  N  767. 

Tenant  can  Aace    no  prescriptive  right   during  tenancy-- 


Right  to  treesy  &c.    During  the  subsistence  of  his  leasC:  a  lessee  can   never 
pbtalo  ownership  by  prescription  pver  any  part  of  I^is  let^hgld, 
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The  landlord  is  the  owner  of  the  trees  standins:  on  the  land  of  his 
tcnaat  and  is  en^iJed  to  carry  away  any  part  of  the  corpus  of  any  such  tree 
which  may  be  £ervered  from  the  soil. 

In  the  absence  of  a  contract  or  custom  to  the  contrary,  the  tenant  is 
entitled  to  the  fruit  and  flowers  forming  the  natural  annual  produce  of  the 
treee  fitrnding  on  his  holding.  ' 

The  dark  red  transparent  resin  called    lac,    which    is  deposited  by  an 
insect  on  the  twigs  of  the  patas  tree   is  neither   fruit   nor  flower.    In  the 
absence  of  a  contract  or  custom  to  the  contrary,  the  landlord  is  entitled  to  lac 
spontaneously  deposited  on  trec8;standing  in  the  lands  of  the  tenant^  and  he. 
may  reason^ibly  enter  upon  the  holding  to  collect  the  same. 

In  the  absence  of  a  contract  or  custcm  to  the  contrary,  where  land  has 
been  let  for  agricultural  purposes,  neither  landlord  nor  tenant  may  divert 
it  to  the  propagation  of  lac. 

Where  owing  to  the  tenant  leaving  a  certain  area  of  his  land  unplough- 
ed  a  lac  bearing  pelas  plantation  has  spontaneously  grown  up  thereon,  the 
landlord  is  not  entitled  to  conserve  the  same  to  the  detriment  of  the  tenant's 
right  to  bring  such  area  under  the  plough.  Subject  to  the  landlord's  right 
to  collect  the  existing  lac  from  6uch  area,  the  tenant  may  from  time  to  time 
cut  down  such  p&Ias  trees  as  offer  an  obstruction  to  his  ploughing  of  the 
land  for  agricultural  produce,  but  not  otherwiEe.  Stanyon  /.  C. 

Hiria  v.  Mahomed  Sirajuddin  Khan,  i  Nag.  L  R.  104. 

Concurrent  lease'- Rights  of  leasee — Assignment  of  Landlords 
rigJUs — Suit  for  rent  against  second  lessee  maintainable-^flrst  least  not 
expired.  The  plaintiff  executed  a  lease  of  certain  property  in  favour  of 
R,  %nd  before  the  expiry  of  the  term  of  that  lease,  another  lease  in  favour 
of  S,  who  was  authorised  to  recover  the  rent  reserved  under  th 3  previous 
lease  from  Jk  Held  that  the  latter  lease  was  what  is  known  as  oonoarrent 
lease  and  operatod  as  an  assignment  of  the  landlord's  interest  during  the 
term  of  the  earlier  lease.  As  assignee  of  landlord's  rights,  S  was  enttded 
to  collect  rents  from  Ihe  previous  lessee.  Harmar  v.  Been,  B.  6b  and  E,  307 
applied.  Stanley  C.  J.  <&  Karamat  Husain  J. 

Ram  Anant  Singh  v.  Shanker  Singh,  5  A,  L  J.  429. 

Lease — Its  nonforfeiiure  for  infringing  terms  which  is  not  Hsotm- 
iiJticm— Landlord  and  tenant .  Held^  that  where  a  provibion  is  not  a  con- 
dition of  tho  lease  but  one  of  its  terms,  the  iofringment  of  that  [rovisioQ  does 
not  entitle  the  lessor  to  forfeit  the  lease  an'i  deprive  the  lessee  of  the  use 
demised  persons.  Laldhand  Ji 
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iJhel— Newspaper  article— Allegations  of  fact  and  bonajide  comment 
—Pri.vilege^proof  of  tniih  essential,  when  crimincd  cffence  impvt:d — 
Cause  of  action — Misjoinder  of  parties— A  merhdment—Limitationr'-Vfnien 
in  public  papers  must  be  careful  as  to  tbe  laogcsgethey  use  while  commeDtiDj; 
00  the  proceedirgs  of  Courts  of  Justice,  and  on  matters  of  public  iaterest; 
they  should  also  be  earful  tbat  tbcy  do  not  wantonly  assail  tbe  character  of 
others  or  impute  criminality  to  them.  Woodgate  v,  Ridout,  4  F  &  F.  20?, 
B.  V.  Tanfitld,  42  J.  J.  454,  referred  to.  It  is  absolutely  enential  to  diffii- 
renti«te  bebween  fair  and  hynafiie  comment  and  allegatioBfi  of  fact.  Where 
a  grdkv«  criminal  offence  is  allepred  as  a  fact  regarding  the  public  acts  of  • 
public  man,  nothing  short  of  proof  of  its  truth  can  avail  the  defendant  in  an 
aotion  far  libel;  the  allegations  of  fact  must  be  either  true  or  privileged. 
Davis  V.  Sihepstone,  11,  A.  0. 187  and  Hunter  v.  SAarp6,4  F.  &  F.  988. 
Where  a  suit  was  instituted  by  six  plaintiffs  jointly,  and  five  of  them  wcta 
held  to  be  not.  entitled  to  proceed  in  the  suit  on  the  ground  of  misjoinder  of 
parties  and  causes  of  Action,  one  plaintiff  only  being  allowed  to  continue  in 
tbe  suib^HaM,  that  the  suit  was  not  barred  by  limitation.  Sandes  v. 
WUdsmiih,  (1893)  1  Q  B.  771,  referred  to 

Maclean  C.  /.  Harringtan  &  Flecker  J.  J. 

Barrow  v.  Hem  Chunder  Lahiri,  35  Calc.  495. 

Limitation-^  PoasasMow,  suit  for— Mortgagee  purchaser— Formal  pos- 
session— Period  from  which  limitation  runs— Third  person  in  actual 
possession — Ouster.  In  execution  of  a  mortgage  decree  the  mortgagees  pur- 
chased the  property  under  mortgage  on  the;7th  October  1888  and  took  formal 
possession  of  it  on  the  17th  February  189-^.  The  plaintiff  who  b'tught  the 
property  from  the  auction-purchaser  brought  a  suit  for  possession  on  the 
26th  December  1901  against  the  mortgagor  and  his  vendees,  who  were  not 
parties  to  the  mortgage  suit. 

Held,  that  the  suit  was  barred  by  limitation  as  the  cause  of  action  ao* 
orued  when  the  mortgage  security  ceased  on  the  7th  October  1888. 

In  the  case  of  a  third  person  who  had  already  purdiased  the  property 
and  obtaioed  actual  poesession,  delivery  of  possessioi  as  against  thajadg- 
ment-debtor  alone,  cionot  amount  to  an  ouster  of  the  person  in  possession. 

Caspersz  cfe  Sharfudin  J.  J. 

Bamjcm  Mahomed  v,  Chunder  Mohun  Aditya.  7  Oal.  L-  J.  640. 

Sec,  4— Pmija6  Courts  Act  {VIII  of  1874)  ^ec    70  (1)  (h)— 

Bevision  civil  cases— Question  of  law— Limitation  not  set  up  a«  defence 
Omission  to  consider  if  the  suit  is  barred  by  limitation  material — ifa- 
teriat  irregularity.     Under  section  4  of  the     Limitation     Act    a    Court  is 
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bound  to  dismiB?  a  suit /if  it  is  lanredby  limit atioQ—eveik  when  the  bar 
i8iiot83t  npa8  a  deteDoe  and  the  Court  commits  a  material  irregula- 
rity if  it  omits  to  eonaider  whether  the  suit  is  barred  or  not  under  the  pro- 
visions of  the  Limitation  Act.  Reii  J. 

Bhag  Singh  v.  Bhiria  Singh,  9  P.  L.  B.  429. 


&  10 — Express  trust — Trust  far  a  specific  pv/rpose — Balla 
money  keptuith  the  brides'  father  can  be  recoiered  at  any  time.  The 
plaintiffs  were  husband  nod  wife.  On  the  occasion  of  their  betrothal  in  1871, 
a  aom  of  Rs.  3C6,  being  the  amount  of  the  female  i  laiotiff 'e  palla  or  dowry 
wa0  made  over  by  the  husband's  father  to  the  keeping  of  the  wife's  father 
as  a  fund  e instituting  her  palla  in  accordance  with  the  usual  practice  pro- 
wling in  the  caste.  This  fund  having  been  misappropriited  either  by  the 
en^nal  trustee  or  after  his  death  by  his  legal  representatives  a  smfc  was 
iBstiftHted  against  the  latter  to  recover  the  sum.  It  was  contended  in  answer 
thai  the  suit  was  barred 

Held,  that  S.  10  of  the  Limitation  Act,  applied  to  the  ease,  and 
that  it  wasy  therefore,  not  barred.  A  sust  to  recover  trust  money  is  a  suit 
to  follow  the  trust  property  within  the  meaning  of  S.  10  of  the  limitatioD 
Act^  1877. 

S.  10  !~of  the  Indian  Limitation  Act,  requires,  as  conditiooe  pro- 
oeedent  to  its  applicability,  first,  that  the  ^uit  should  be  against  a  person  in 
whom  property  has  become  vested  in  trust  for  a  specific  purpose  or  a^j^ainst 
his  legal  representatives  or  assignor  and,  secondly,  that  the  suit  shoidd  be 
for  the  purpose  of  following  such  property  in  his  or  their  handa 

The  phrase  'trust  for  a  specific  purpose''  in  S.  10  is  merely  a  eaere 
expanded  mode  of  expressing  the  same  idea  as  that  conveyed  by  the  expree- 
f>ion  "^  express  trust"  of  English  law.  It  is  used,  in  the  section,  in  ecmtradis- 
tinction  to  trtste  arising  by  implication  of  law,  trusts  resulting,  and  trusts 
constructive.  Batchelor  &  Heaton  J.  J. 

Bhurahhai  v.  Bai  Ruxmani,  10  Bom.  L.  R.  540. 

Sec.  19 ^Limitation-- Acknouledginent  of  debt— Guardian 
and  minor— Capacity  of  natural  guardian  to  acknowledge  a  debt  on  be* 
half  of  his  ward.  Held  by  Bannerji  and  Richards  J.  J.  (Stanlky  C.J, 
dAse^Uente  that  wnen  a  guardian  acting  within  the  scope  of  his  authority 
and  for  the  benefit  of  a  minor  makes  an  acknowledgment  of  a  debt,  such 
acknowledgment  is  by  an  agent  duly  authorised  in  this  behalf  ;and  giTes  a 
fresh  starfc  for  the  computation  of  limitation.  Tilak  Singh  v.  Chutta  Singh 
26  All.  292  distinguished. 
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Per  Stanley,  C.  J.,  the  relation  of  guardian  and  ward  reeembles  rather 
that  of  the  truBt^e  acd  ceidviA  que  trust  than  that  of  priccipal  and  agent 
Agnardim  canEot  be  oonfidereil  the  anthoriaed  agent  of  his  ward  for  the 
}urpose8of  makb^  an  acknowledgment  of  a  debt  on  behalf  of  his  ward  within 
the  meAning  of  KCiicn  13  of  the  Indian  Limitation  Act. 

Stanley  C.  J.  &  Richards  J. 

Pam  Charan  Das  v.  Oaya  Prasad,  1908,  AW.N.,  175  =  5  A.L.J.  375. 

——Sec  19 — AcknowUdgnient^ Essentials  of  a  valid  Mkncw- 
ledgment— Acknowledgment  contained  in  a  writien  statement — It  need 
not  be  addressed  to  any  one.  On  the  11th  July  1900,  adeotee  was  pas- 
passed  against  the  defendant  directing  him  to  pay  acertain  amount  in  fixed 
stalments:  the  whole  amount  became  payable  on  default  of  paying  three 
instalments.  The  plaintiff  presented  an  application  on  the  14th  July  1908 
for  execution  of  the  decree  for  the  whole  amount  alletaug  that  the  default 
contemplated  had  occurred.  To  this,  the  defendant  submitted  a  written  state- 
ment sigaed  by  himself,  bearing  date  the  28th  September  1903,  wherein 
be  contended  that  the  decree  for  the  whole  amount  could  not  be  exeonted, 
inasmuch  as  with  reference  to  the  second  instalment  he  had  deposited  its 
amount  with  a  third  person  and  had  given  a  notice  to  the  plaintiff  ask- 
ing him  to  take  the  amount  from  the  third  person.  As  to  the  third  Instal* 
ment^  his  submission  was  that  he  had  no  means  to  pay  its  amount  then 
and  time  should  therefore  be  granted  to  him.  The  Court  held  that  three 
defaults  had  not  occurred  and  dismissed  the  darkbast. 

On  the  24th  September  1906,  the  plaintiff  gave  another  darkbast  to 
recover  the  amount  of  the  aforesaid  two  instalments,  which  remained  un- 
paid.    The  Subordinate  Judge  dismissed  the  darkbast  as  time-barrod. 

Held,  that  the  statement  by  the  defendant  as  to  the  second  instalment 
was  an  acknowledgment  of  liability  within  the  meaning  of  sec.  12  of  the 
Limitation  Act. 

Held,  further,  (hat  the  statmeot  by  the  defendant  as  to  the  third  ine-. 
talment  that  he  was  unable  to  pay  and  that  he  wo&Id  pay  if  time  were 
given  to  him,  was  a  distinct  acknowledgment  of  his  liability. 

Held,  therefore  that  the  second  darkhast  was  within  time. 

There  is  nothing  in  the  language  of  section  19  of  the  Limitation  Act 
to  justify  the  narrow  interpretation  that  the  acknowledgment  under  the 
section  must  be  addressed  to  the  creditor  or  some  one  on  his  behalf. 

Chandavarhar  &  Heaion  J.  J. 

Shrinivas  v.  Narhar,  32  Bom.  296. 
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art.  91— Suit  for  cancellation  of  a  deed — Suit  for 

a  dedaraiion  that  the  transaction  evidenced  by  the  \dcei  was  ficHMoue. 
A  Bait  for  a  declaration  that  a  trangaotioD  embodied  in  a  partioalar  deed  was 
from  its  very  inception  a  sham  transaction  is  to  be  distinguished  from  a 
a  suit  for  cancellation  of  the  deed.  The  former  kind  of  snit  do?8  cot  fall 
within  the  pnrview  of  article  91  of  the  second  schedule  to  the  Indiai  Li- 
mits ticn  Act.  Stanley  C.  J.  &  Banner ji  J. 

Jagurdeo  Singh  v,  thuljhari,  A.  W  N.,  1908, 156. 

— — ArtSw  110,  llQSvdt  to  recover  royalty.  A  anit  for  reeovory 
of  royalty  on  a  registered  iostinment  is  governed  by  art.  116  and  not  art. 
110  of  the  Limitetion  Act.  19  Cal  489.  followed. 

Bhola  Nath  v  Raja  Dtirga  Prasad,  12  a  W.  N,  724. 

Arts  m  and  138— Suii  by  vendor  to  enforce  charge  for 
unpaid  balance  of  purchase  money.  Held  that  the  suit  for  the  enforcement 
of  the  paymenb  of  purchase  money  by  sale  of  the  purchased  property  is  a 
suit  to  enforce  a  statutory  charge  differing  from  the  lien  which  an  unpaid 
vendor  in  equity  possessed  for  tho  rc^covery  of  the  balance  of  his  purchase 
money,  and  that  the  article  of  the  Limitation  Act  applioable  is  article  182 
and  not  article  111.  Webb  v.  Macpherson,  31  Gal.  57;  Ear  Lail  v.  Muham" 
diy  21  All  454;  and  Ram  Krishna.  Ayyar  v.  Subramania  Ay  yen,  29  Mad. 
805  followed.  Baldeo  Prasad  v.  Jit  Singh,  Weekly  Notes.  1821, 133,  over- 
ruled. (F.B.) 

Munir^un^mssa  v.  Ahbar  Khan,  30  All.  172, 

Art.  116 — LimitationSuit  for  compensaHon  for  the  breach 
of  a  eoTUract  in  writing  registered.  A  registered  mortgage  bond  provided  ; 
that  the  amount  secured  bj  it  should  be  paid  by  instalments  and  that  in  ease 
of  default  the  mortgagee  would  be  entitled  to  take  possession;  further,  that 
should  there  be  any  loss  in  the  recovery  of  the  amount  due  or  in  delivery 
of  possession  of  the  mortgaged  land,  the  mortgagee  would  have  power  to 
realize  the  amount  secured  by  the  bond  with  interest  at  1  per  cent  from  the 
date  of  the  cause  of  action  till  repayment,  either  from  the  person  or  from 
the  property,  movable  or  immovable,  of  the  debtor,  or  from  the  property 
mortgaged 

Held  that  a  suit  baaed  upon  the  foregoing  covenant  to  recover  the 
mortgage  money  upon  failure  of  the  mortgagor  to  pay  instalments  was  in 
substance  a  suit  for  compensation  for  breach  of  contract,  to  which  the  limi- 
tation prescribed  by  article  116  of  the  second  schedule  to  the  Indian  Limita- 
tion  Act,  applied.  Hu9ain  AH  Khan  v.  Hafia  Ali  Khan,  3  All.  60, 
referred  ta  Stanley  0.  J.  <6  Bannerji  J, 

CoUector  of  Mirzapurv.  Damn  Singh,  ^.  W,  N.,  1908, 160, 
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-Art.  120— Cfaim  hy  mortgagee  in  poseeesion  to   be  declared 


owner— Starling  point  of  limitation— No  right  to  maintain  a  suit  for 
poaeetBion  when  plaintiff  ia  already  in  poamaion.  ffeW,  that  the  limitatioo 
for  •  Buitjby  a  mortgage  with  possesion  to  get  a  decleration  to  the  effect 
that  h*  haa  purchased  the  equity  of  redemption  aad  ia  ia  possessioa  of  pro- 
peity  mortgaged  as  owner  is  six  years,  governed  by  article  120  of  the  2Bii 
from  the  date  of  the  deiiial  by  the  mortgagor  of  the  title  to  possession  as 
parobaser. 

Held  also  that  a  suit  for  possession  of  immoveable  property  oanaot  be 
maintained  by  a  person  in  its  actual  posseseion  simply  on  the  .'ground  thai 
the  defendant  disputes  the  nature  of  plaintiff's   possession.  Rtid  J 

Munehi  Bam  v.  Hammi,  3  P.  W.  R.  373. 


———Art  IZQ.— Hindu,  law—Alienation  by  widow— Qift  to 
daugkt^'a  lona—Suit  to  declare  invalidity  of  aliination—Smt  brought 
dming  lifetime  of  a  daughter.  Where  a  widow  gave  some  property  to  her 
daaghtet'B  sins,  and  on  her  death  when  the  property  was  in  the  hands  of 
a  daughter,  other  daughter's  Eons  as  reversioners  brought  a  suit  to  declare 
tbft  alimaUons  invaild  and  the  suit  was  brought  more  than  6  /ears  from 
tlie    date  of  ths  plaintafis  attaining  majority. 

Held,  that  the  case  being  governed  by  Art.  120  of  the  Limitation  Act 
the  suit  was  barred  as  it  was  not  brought  within  six  years  from  the  accrual 
of  the  cause  of  action.  The  joint  family  is  safflciently  represented  by  the 
eldest  of  the  sons,  and  when  he  allows  the  suit  to  be  barred  a  fresh  eause 
of  action  or  a  fresh  jtarting  point  or  limitation  does  not  arise  on  the  birth 
of  eaieb  new  member  on  the  family. 

Venhayamma  Qaru  V.    Venkatrumanayyamma   Bahadnr  Oaree,  25 
Had.,  678),  Chirivolu  Punmtmma  v.  Chirivolu  Perrazee,  29  Mad.  390. 
•PP"**-  Benaon  &  MUUr  j.  J. 

Kriahnier  v.  Lakfhmi  amnall,  3  M.  L.  T.  319. 


Art  120  and  144.  Seo  23- Suit  for  declaration  and  in- 

jwnctum— Right  to  take  viater—Continuing  wrong.  The  plaintiff  eued  for 
a  declaration  that  he  had  a  right  to  take  water  for  the  .use  of  his  gardens 
ftom  a  canal  which  was  under  the  control  of  the  defendants  and  for  an 
injunction  ordering  them  to  demolish  a  dam  constructed  by  them  for  obs- 
truetiog  the  flow  of  water. 

Held,  that  the  general  terms  of  section  23    are  governed  by   the  parti- 
cular terms  of  tb9  Wticles  of  schedules  H  of  the  Limitation  Act    and    tha( 
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the  suit  was  governed  by  seotion  23  read    with  article    120    and  not    by 
article  144  of  the  2nd  Schedule  of  tke  Act« 

Saverdhandaa  v.  Naraindaa,  1  Sind  L.  B.  228. 


Arts.  134,  144 — AppUoation   of—"  Purchner,"    meaning 

of— Mortgagee  not  a  purchaser.  Article  144  and  not  134  of  the  second 
schedale  of  the  Limitation  Act  applies,  where  a  person  a  successor  of  a 
mahant  of  a  religious  institution  sues  on  the  death  of  his  predeo38sors  for 
possession  and  setting  aside  mortgage  executed  by  the  Utter.  In  such  cases 
cause  of  action  ariees  on  the  date  of  appointment  of  the  plaintiff  as  mahant. 
The  word  ^  purchased"  in  article  134  is  not  use  I  in  the  technical  sanse 
of  the  English  law,  but  in  the  ordinary  dictionary  sense,  and  a  mortgagee 
can  no!»  be  regarded  as  purchaser  of  the  property.  If  the  plaintiff. 
has  not  succeeded  to  the  property  as  heir,  article  134  is  not  applicvble 
on  this  ground  also.  F.  B. 

Basheaharlal  v  Bhainatha  Singh,  9  Pun.  L  R.  102 

Arts.  186,  182,  144— Sui^  for  poeeesaion  of  property-^ 
Mortgaged  by  way  of  conditional  sale — Starting  point  for  limitaiion. 
Held,  that  a  suit  for  possession  of  property,  mortgaged  by  way  of  condi- 
tional sale,  after  foreclosure  proceedings  taken  more  than  12  years  after  the 
date  for  repayment  of  the  mortgage  consideration  do  not  afford  a  starling 
point  for  limitation;  a  suit  basel  on  forecIo9ure  proceedings  tiken  more  than 
12  years  after  the  date  for  repayment  is  barred  by  Limitation  Act. 

BeidJ. 
VLangal  Singh  v.  Sher  Singh,  3  Pun.  W.  R.  243. 


Art.  139— Lessor  and  Lessee — Adverse  possession— If  on- pay* 
meni  of  rent,  if  creates  adverse  possession— Leisee  holding  over.  If  a  lessee 
holds  over  after  the  expiry  of  the  lease  and  if  no  subsequent  arrangemeat 
is  arrived  at  between  him  and  his  lessor  by  which  a  new  tenancy  is  crei^ted, 
time  begins  to  run  under  article  139,  Schedule  II  of  the  Limitation  Act, 
against  the  leisor  from  the  date  of  the  expiry  of  the  lease.  Kantheppa  v. 
Sheshappa,  22  Bom.  893,  and  C  Sandra  v.  Daji  Bhau,  24  Bom.  604 
followed.     Adimidam  v.  Kavutham,  8  Mad.  424  dissented  fron. 

Brett  &  Sharfuddin  J.  J. 
Madan  Mohan  v.  Kumar  Rameshwar,  7  Oal.  L  J.  615. 

———Art a  141, 144 — Limitation— Adverse  poisession— Claim  for 
possession  of  a  Hindu,  leaving  widow  and  other  heirs— Abarhdonment  by 
tridtnv — Starting  point  of  Limitvition.  When  a  widow  (bound  either  by 
Hin4a  or  CHjstomary  Law)  on  l^er  husband'^  death  does  not  assert  her  right 

Digitized  by  LjOOQIC 


see  the  iiONPyer  Fart  I  OivU 

pi,  heriitnilHmd'fl  property  and  ^xptmAy  abandons  them  and  its  posseeeion  n 
immediately  taken  by  one  of  the  reversioners  of  her  hnsband  who  begim 
to  hold  it  adversely  both  to  her  and  other  heirs  of  her  husband,  the  start- 
ing period  of  limitatioa  Xor  other  heirs  to  succeed  to  that  property  is  not 
the  date  of  her  death,  but  the  date  of  her  husband's  devtb  and  article  144 
applies  and  not  article  141  of  the  Indian  Limitation  Act. 

Johnstone  &  Hurry  J.  J. 
Sahib  Diita  v.  Raju,  3  Pun.  W.  R  229. 

Art.  144— iStotingf  point  of— Adoerse  possession — Suit  by 
landlord  to  qeet  a  lessor  holding  und^r  widows  of  an  oocupancy  tenant 
— Mutation  of  names — Direction  to  bring  civil  suit  by  revenue  authori' 
ties  of  no  effect.  The  last  male  occupancy  tenant  died  .in  1872,  leaving  (wo 
widows  who  became  joint  occupancy  tenants.  One  widow  died  between 
1878  and  1884  and  the  survivor  died  in  March  1906.  The  ejectment  suit 
was  instituted  in  May  1906.  The  defendant  cet  up  adverse  possession,  based 
on  mutation  of  names  in  his  favour  in  1888,  and  on  subsequent  possession 
^m  cecupancy  tenant  and  on  unsuccessful  objection  by  the  Uihtt  of  foxe  of 
the  plaintiffs  and  failure  by  them  to  sue  in  the  Civil  Court  as  Erected  by 
the  Bevenue  authorities. 

Held  that  (1)  pUintiffs  were  not  bound  to  sue  the  defendant  until 
the  2ad  widow's  death  and  he  could  not  set  up  adverse  possession  and  (2) 
that  the  direction  merely  meant  that  the  Revenue  authorities  would  main- 
tain the  entry  in  th^r  recDsda  until  the  question  of  title  wis  deoided. 

Reid  J. 
Qandasingh  v.  Qarm  Khan,  8  P.  W.  B.  374. 

Art.  l^S— Mortgage— Redemplioa— When  the  right  to  re- 
deem accrues,  A  mortgage  was  execu'^ed  in  1828  and  was  made  redeemable 
at  the  end  of  any  native  year  from  the  date.  The  present  suit  for  redem- 
ption was  brought  in  1902.     Held  that  the   suit  was  barred.' 

Sankaran  IfairJ. 
Vishvend^a  Thirlhas  wumi  v.  Vishmurti  Bhatta,  18  Mad.  L.  J.  235. 

——Art  170. — Executio'n  of  decree — Appeal-Appeal  not  preased 

— Terminus  a  quo.  Where  there  has  baen  an  appeal  from  a  decree  limita- 
tion does  not  the  less  begin  to  run  from  the  date  of  the  final  decree  in 
appeal  because  the  appeal  may  have  been  dismissed  upon  the  representation 
of  the  appellants'  counsel  that  he  was  unable  to  support  it  Jeeyangar  v. 
Lakshmi  Dass,  10  M.  L  J.  393  followed.  Hingan  Khan  v.  Oauga  Par- 
shad,  1  AIL  298  and  Fazal  Husm  v.  Raj  Bahadur,  20  AIL  124  disbin- 
gnished.  Aikman  &  Qriffi/a  J.  J. 

Fail'U/r^Rahmc^n  v.  Shc^h  M^hammafi  Kh^n,  A.  W.  N.  1903, 161. 
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Art  179. — Execidion  of  deare^^Defeative  applioationifor 
ixecuiion-Btep'innid  of  execution  when  effective^Meanmg  of  the  f»oriB 
'*in  accordance  with  Law^No  effect  cf  issuing  notice.  Held,  that  neithier 
an  applioation  of  execution  by  a  decree  which  is  not  ma'le  "  in  accordaM3 
with  law  "  nor  the  notice  under  section  248  0.  P.  C.  isRiied  thereunder, 
does  give  a  fresh  etarting  point  of  limitation  under  article  17 J  (4)  and 
(5)  of  2nd  schedule  to  the  Indian  Limitation  Act  and  that  any  other  act 
done  by  the  decree-holder  towards  further  progress  of  the  proceedings 
thereop,  ia  not  a  *•  step  ;in  ad"  of  execution  within*  the  meaning  of 
the  said  article. 

Held,  also,  that  '*  applying  in  accorda^ice  with  law  "  mears  applying 
in  terns  of  decree,  to  the  competent  court  to  do  something  the  Court 
is  competent  to  do  ;  and  that  the  words  "  in  accordance  with  law  "  in 
article  179,  govern  the  words  "  to  the  proper  Court  for  execution.  " 

Held,  further,  that  an  application  not  in  accordance  with  the  decree 
does  not  also  amount  to  *' astep-ic*aid  "  within  the  terms  of  article  (179) 
of  the  said  Act.  Beid  J. 

Gangaram  v.  Durgi,  3  P.  W.  R  325. 


'——Art,  178,  l79'-Execution  of  decre^-'Decr.e  as  origi%aUy, 
framed  incapable  of  execution — Amendment  of  decree.  A  decree  for  sale 
was  obtained  on  f  >ot  of  a  mortgage.  The  decree  was  made  absolute  om 
3rd  February  1903.  By  mistake  of  the  Court  or  its  officers,  the  decre^ 
ordered  the  sa^e  of  a  village  'wbi^h  did  not  in  fact  exist.  The  decre-hold 
ers  applied  for  correction  of  the  decree,  and  on  14th  November  1903,  th) 
^correct  name  was  substituted.  Within  three  years  froji  that  date  but  np« 
wards  of  three  yr ars  from  that  of  the  order  absolute,  the  decree-holdera 
applied  for  execution  of  the  decree.  Held,  that  the  application  was  within 
time.  A  decree  ordering  sale  of  a  non-existent  village  is  incapable  of  exe- 
cution, as  it  would  be  impossible  to  comply  with  the  provisions  of  the  law 
as  to  making  and  affixing  proclamation  on  the  property.  Muhammad 
Suleman  v.  Muhammad  Yar  Khan,  17  All.  39  relied  upon. 

Aikm^n  &  Karamat  Huaain  J.  J. 

Bikari  v.  Risal,  5  A.  L.  J.  p.  403. 

Article  179  (4) — Execution  of  decree— Limitations  Application  to 
take  m>pM  step  in  aid  of  execution— Payment  of  process  fee%i — Held  ,tha* 
the  mere  payment  of  prooeasfees  on  aa  application  for  execution,  unacco- 
mpanied by  any  applisation  asking  the  Court  to  take  some  specific  action, 
will  not  have  the  effect  of  giviogi  afresh    starting-point    for    liniiation 
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within  the  meariig  of  article  179  (4)  of  the  second  schedule  to  the  Indian 
LimUation  Ac^  Thmkur  Rim  v.  Katwaru  Ram,  22  All.,  358,  followed. 
V^jiyaiajhata'u  Nailu  v.  Srinivasalti  Naidu,  28  Mad,  399,  distin- 
guiflhed.  Aikman  &  Karamat  Hnsain  J.  J. 

8hi0    Prcual    v.  Inc'ar    Bahalur   S%ngh,  =  5.    A.    L.    J     258«30 

All  159. 


Art  179 — *  Application  in  aojordance  with  law'^Applica^ 

tio.i  by  repre^erijitive  of  decree-holder  y/hose  name   ia  not    brought    on, 
apj.liccUion  in  accordance  wiih  law —Civil  Procedure  Code,  Ss.  232.  365, 
3C6— A  decree,  date!  26th  Mareh  1898  in  a    certain   suit  ordered    *  that 
plaintiff  do  recover  the  sam  of  against  defendants  Noc,  1,  2  and  3  and  the 
hypothecated  property  '  and  it  further  ordered  *  that  tha    plaintiff  is  not 
entitled  to  execute  the    decree   till    fifth    defendent's    hypothecation    is 
discharged  by  him.  '  The  decree-holder  having    died,  his  widow  who  was 
not  brought  on  the  record  applied  on  the  12bh  February  1901  to  execute 
the    decree.    The  application  was  dismissed  as  the  fifth  defendant's  hypo- 
thecation was  not  then  discharged,  but    was  only  satisfied    on  the    29!)h 
October  1901.    The  qnestion  arising  in   subsequent  execution  proceedings 
whether  the    application  of  12th  February  1901  was  one    *  in  accordance 
with  law'  within  the  meaning    of  article  179  of  schedule    II  of  the    Li- 
mitation Act: — Held,  that  the  application     was  in  accordance    with  law. 
The  terms  of  the  decree  only  precluded  recovery  of  the  decree    amount 
from  defendants  Nos.  1,  2  and  3  and  the   hypnthecated  property     before 
the  fifth  defendant's   debt  was  discharged  and    such  discharj^e    was  not  a 
condition  presedent  to  an  application  for  a  conditional  order  directing  a 
sale  on  plaintiff  paying  oflF  such  debt.     On  the  death  of  the  decree-holder 
the  right  to  execute  the  decree  devolved  on  his  widow,  who  was   entit* 
led,  without  being  brought  on  the  record,  to  apply  under  section  232  of 
the  Code  of  Civil  Procedure  for  execution,  as   sections  365  and    366  of 
the  Code   of  Civil  Procedure  apply  only  to  the  esse  of  a  plaintiff  dying 
before  judgment.  Benaan  &  8,  Nair  J.  J. 

Alagirisamy  Naidu  v.  Venkaiaohellapathy  Ayyar  31  Mad.,  76. 

Madras  Rnles— Practice  (Madras)  Rule   46S ^Mortgage— Decree — 

Petition  by  lesree  holders  for  decree  obaolutey  not  verified — Whether  euba- 
iantially  in  accordance  with  law,  so  as  to  save  limcUion.  The  holders 
of  a  mortgage-decree  put  in  an  unverified  petition  under  S.  89  of  the 
Transfer  of  Property  Act  praying  that  the  decree  should  be  made  absolute 
which  petition  was  retnrned  to  them  by  the  Ooart  as  not  being  in  accord- 
ance with  the  Civil  Rules  of  Practice.     Held,  that  the  application  was  not 
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one  merely  relating  to  the  execution  of  the  decree  itself  subject  to  the 
provisions  of  S.  235  of  the  Civil  Procedure  0)de  and  falling  as  an  appli- 
cation for  execution  under  Act  179  of  the  Limitation  Act  ^hen  that  arti* 
cle  can  be  applied,  and  under  art  178  when  it  cannot.  Mallikarjunda 
V  Idvgamarthi,  25  Mad.  245,  followed. 

Held  also  that  the  application  cannot  be  r^^girde  J  as  one  for  notice 
to  the  judgment  debtor  fer  the  mere  reason  that  that  the  decree  was  more 
than  a  year  old,  and  the  case  does  not  fall  within  the  rule  laid  down  in 
Puckippa  V.  Poojali,  28  Mad.  557. 

Held  further  that,  even  as  it  stjmd^,  the  petition  having  be^n  filed 
with  the  decree  and  the  defects  therein  not  being  such  as  to  prejudice 
the  judgment  debtor  or  mislead  the  Court,  was  an  application  for  execu- 
tion in  accordance  with  law  sufficient  to  save  limitation 

Wallii  &  MiUer  J.J 

Ramayym  v.  Kadir  Bacha,  3  Mad.  L.  T.  254. 

Local  Boards  Act  (V  of  1884)— Du^y  of  maintainitig 
roaddo-lmprovement  of  tunnels  and  ofilverts  under  the  road — Damage  to 
adjdu^nt  owners.  An  authority  to  construct  a  road  carries  with  it  the 
authority  to  construct  the  water-ways  necessary  to  enable  the  road  to  be 
carried  safely  across  the  drainage  of  th^  country,  and  the  same  rule 
applies  to  roads  vested  in  District  Boards  Act  1884. 

Act  V  of  1884  enjoins  the  maintenance  of  roads  vested  in  it  ond  do3s 
not  confine  the  Board  to  its  maintenance  as  originally  designed  or  exe- 
cuted and  in  the  abrence  of  any  such  express  restriction,  the  injunction 
to  maintain,  imposes  the  duty  to  provide  such  new  works  as  it  may  be 
found  necessary  from  time  to  time  to  provide  in  order  that  the  road 
may  be  properly  maintained.  The  duty  oast  upon  the  District  Board  of 
maintaining  the  road  necessarily  involves  the  duty  of  maintaining  the  neces- 
sary culverts  and  tunnels  under  it  and  of  making  such  improvements  in 
them  as  may  be  found  essential  for  the  purpose. 

Held  also  that  in  the  absence  of  proof  that  the  District  Board  could 
have  constructed  a  culvert  at  any  other  part  of  the  road,  which,  while 
effective  to  protect  the  road,  weuld  have  done  no  injury  to  the  plaintiffs 
lands,  the  plaintiffE  were  not  entitled  to  an  injunction. 

White  0.  J.  &  Miller  J. 

Aiyasami  v.  The  District  Board,  18  M.  L.  J.  91. 

-Bent  Beoovery  Act,  S.  7—Di8pe7idation  ofputla  not  to  be 


inferred  from  mere  acceptance  ofmuchilika.    The  mere  acceptance  by  the 
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landlord  of  a  muchilike  executed    by  the    tenant    is  not    suflScient  proof 
that  the  puttah  has  been  dispense  wiuh.  Benaan  &  Munro  J.  J. 

Naidv,  Baliodv/r  Zemindar  Garu  v.  Moolupuri  Pappaya,  18  JIftd.LJ.246 

Mahomedan  Law— Pre  emption— Cferewiowiea,  due  perform%nco 
of^Talab  iistishal—Rece  '8'xl  by  High  Court  of  decision  of  First  Covt^t 
on  quebtion  of  fdct^  Withdrawal  from  Cotirt  by  pre-emptora  of  money 
paid  bj  piirc\a^r  to  redxm  mortjags  on  property  sold — Waiver  of 
light  of  preemptijn — The  right  vif  pre-eaaption  und^r  Ma'ioinadai  lavr 
must  be  exer>;i8dd,  aud  thj  clalois  necessary  t^  give  effect  to  it  must 
be  madr,  vrith  the  utmost  promp!itude;  and  any  unreasonable  or  unicca- 
Sftarj  delay  i^  to  be  construed  as  an  election  not  to  pre-empt.  Whether 
there  has  hiti  such  delay  is  a  question  to  ba  deter  joined  upon  thefa;t5 
of  each  particular  casa.  In  this  case  it  was  held  by  the  Judicial  Commi- 
ttee that  the  grounds  stated  by  the  High  Court  for  overruliog  the  de- 
cision of  the  Subordinate  Judge,  that  the  ceremony  of  talah  i-istishad 
had  been  duly  performed  without  unreasonable  delay,  were  insufficient. 
Where  the  pre-emptors  had  obtained  the  transfer  of  a  zurpeshgi  mort- 
gage binding  on  the  property  the  sale  of  which  gave  rise  to  the  suit  for 
pre  emption,  and  the  purchaser  after  the  sale  had  paid  the  mortgage 
mctney  into  Court  in  aocortlance  with-  the  provisions  of  the  Transfer  of 
Fropeity  Act  for  the  purpose  of  redeeming  the  mortgage:— ff^,  that  the 
withdrawal  of  the  moD3y  by  the  x)reemptori  was  not  a  recognition  of  the 
title  of  the  purchaser,  but  merely  of  his  right  to  redeem,  and  was  quite 
consistent  with  their  right  to  pre-emptioa.  (P.  Cj 

BaijnaihUam  Ooenha  v,  Bamdhari  Chowdhey,  35  Calc.  402. 


Alienation  by  remole  gVLMdi^n—HullUy'^Furchaaer's  right 

t0  restUviion — Guardian  also  coheir — Alienation  to  discharge  debts  of 
deceased — Validity  of— Held,  that  (I)  under  Mahomedan  Law  there  are 
two  classes  of  guardians,  near  and  remote.  The  near  guardians  are  the 
father,  grandfather,  and  their  executors.  Tho  remote  guardians  are  the 
n^ale  agnates.  The  near  guardians  alone  have  authority  to  sell  the  pro- 
perty of  a  minor  in  case  of  necessity  but  the  remote  guardians  have  no 
Bueh  p5wer  whatever  whether  there  be  necessity  or  not,  and  the  minor  is 
entitled  to  treat  such  a  sale  as  nullity  and  recover  the  property  sold.  The 
sale  being  ab  initio  void  the  purchaser  cannot  claim    any  restitution. 

(2)  Where,  however  such  guardian  is  also  a  co-heir  and  in  posse- 
salon  of  the  whole  estate,  he  represents  the  whole  body  of  heirs  as 
against  creditors  of  the  estate,  and  can  make  a  valid  alienation  for  the 
purpose  of  discharging  the  debts  of  the  deceased,    the  alienations   being 
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made  by  him  ^u-repreeentatiTe  of  the  estate  and  oot  qua  gi*arfian  of 
the  minor, 

Aman  wd  Mahomed  v.  Varu  1  Sind  L.  T.  R.  221. 

-will— SAiafl— Pott'er    cf  devise    amongst  SWcw.— Amonggk 


Muhammadans  of  the  Shia  sect  a  teetator  can  leave  a  legacy  to  one  of 
hiB  lieirs  so  long  a8  that  legacy  does  not  exceed  one-third  of  his  estate, 
and  PBch  a  legacy  will  be  valid  without  the  consent  of  the  other  heirs. 
Where,  however,  the  legacy  exceeds  one  third  of  the  estate  it  will  not 
be  valid  to  any  extent  unless  the  consent  of  the  heira,  given  after  and 
not  before  the  death  of   the  testator,  has  been  obtaineil. 

Stanley  C.  J.  &  BturkiM.  J. 
Fahmida  Khanum  v.  Jafri  Khanum  30  All  153. 


-WbUsS— Proof  of  by  uier  alone— Hdd,  h]^o   that    user  of  a 


property  as  wakf  is  sufficient  evidence  of  its  being  wakf  though  there  is 
no  direct  proof  of  dedication.  Held^  also  that  user  as  wakf  does  not  de- 
prive the  owner  of  his  title,  but  the  title  remain  a  subject  to  the  user 
of  the  property  as  wakf. 

Hdd  also  that  where  a  plot  of  land  is  used  as  a  grave  yard  by  a  par- 
ticular community,  in  general  a  few  members  of  that    community     though 
not  in  actual  possession,  can  maintain  a  suit  for  restraining  its    a  lienation 
and  waste,  and  that  sec  42  of  the  Specific  Relief    Act    (1  of  1877;  is    no 
bar  to  their  claim. 

Held,  further,  that  persons  interested  in  a  wakf  property  are  mot  ea- 
topped  from  challenging  its  alieoation  by  reason  of  their  having  aoquieso- 
ed  in  the  alienation  of  a  portion  of  that  proparty  on  some  previoue  oo- 
casion.  Chatterji  Sd  3ohn$ton  J.  J, 

Ilahi  Bhhah  v.  The  Court  of  Wofirds  Act,  3  P.  W.  B.  203.  \ 

MaHoious  prosecution. —5ui<  for  damages— FroaeaiUion  started  by 
Police  upon  infarmationfrom  Defendant — ReaZ  prosecutor  liable.  A 
private  individual  npon  whose  information  to  the  police  a  prosecution  was 
Blar'jed  cannot  escape  liabilty  for  damages  for  malicious  prosecution  by  ur- 
ging that  the  Police  and  not  he  prosecuted,  if  it  appears  that  he  himself 
was  (he  real  prosecutor. 

Bhul  V.  Palun,\2  C.  W.  N.  818,  (1903)  followed.  Fitz  John  v.  Mac- 
kinder,  9  Com.  B.    Rep.  N.  S.  615,  at  p.  533(1861)  referred  to. 

Madean  0.  J.  &  Doss  /, 

Mari  Qh^ran  v,  KaHaOi  Chandra,  12  Q  W,  N.  817, 
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MBXtiBige.-- Presumption  of  marriage  f rani  cohabitationtoith  hahit 
and  repute  in  Siamese  Shan  States — Vresumption  different  in  d%ffere^ 
counibric& — Proof  of  repute-- Entry  of  ''wife*  in  Consular  Gortifioate  of 
Nationality  given  to  British  sribjects  in  Siam-^New  point  taken  on  appeoL 
A  domiciled  Burtnan  having  a  residence  and  a  wife  in  Moulmein  went 
on  busmesstothe  Siamese  Shan  States  where  he  lived  for  many  years 
with  the  first  appellant  and  did  there  living  her  and  her  son  (by  him), 
the  second  appellant^  both  of  whom  claimed  a  share  of  his  property  from 
his  wife  in  Moulmein  who  was  his  administratix,  on  the  ground  that  a 
a  presumption  of  marriage  aro^e  from  the  above  cohabitation  with  habit 
and  repute  whereby  the  had  acquired  the  status  of    a    legitimate  wife: — 

Heldt  that  the  habit  and  repute  which  alone  is  effeotive  must  be  ha- 
bit and  repute  of  that  particular  status  which  in  the  country  in  question 
was  lawful  marriage.  Among  English  /people  open  co-habitation  without 
marriage  is  so  uncommon  that  the  fact  of  cohabitation  in  many  classes  of 
society  of  itself  sets  up  af  a  matter  of  fact  and  a  repute  of  marriage,  But 
that  is  not  the  eas3  in  countries  where  customs  are  different,  and  where  . 
theer  exists  connexons  between  the  sexes  not  reprobated  by  opinion  but 
not  corstituting  marriage.  Held,  in  the  circumstances  of,  and  evidence  in, 
this  cage,  that  there  was  no  proof  of  repute,  which  required  some  body 
of  neighbours,  or  pome  sort  of  public  nor  was  there  any  tangible  evidence 
of  the  recognition  of  the  first  appellant  in  her  quality  of  wife  by  people  ezter-. 
nal  to  the  house  and  independent  of  it.  The  only  evidence  pointing  to  mar- 
riage was  the  use  of  the  word  -'wife"  by  some  of  the  witnesses  which 
showed  that  they  applied  it  to  persons  whose  status  was  not  matri- 
monial A  certificate  of  nationality  to  a  Biitish  subject  proposing 
to  travel  in  Siam  given  to  the  deceased  by  the  British  Oonsalate  was 
produced  in  whieh  the  first  appellant  was  described  as  his  "  wife  '*  and 
another  female  relation  as  bis  *'  sisterin-law,  "  as  to  which  it  was  con- 
tended that  the  first  appellant  could  only  be  entitled  to  be  so  named  in 
it  if  by  marriage  she  had  acquired  the  decea<)ed's  certified  nationality: — 
Hdd,  that  the  certificate  was  not  evidence  of  repute  at  all;  and  any 
value  it  might  have  had  was  taken  away  by  the  insertion  of  the  name  of 
the  sister-in-law  who  on  no  theory  was  a  British  subject.  The  facts  of  the 
existence  of  the  lawful  wife  in  Burma  who  was  ignorant  that  aiy  such 
connexion  existed  between  her  husband  and  the  first  appellant,  that  poly- 
gamy though  allowed  in  Siam  was  considered  disrespectablo,  and  that 
concubinage  was  customary,  were  against  any  such  presumption  of  marriage. 
No  presumption,  therefore,  arose  that  the  first  appellant  had  acquired  the 
ptf^tus  of  a  wife.    A  contention  thi^t  tl^  second    appellant,  eyen  |f  i^  vali4 
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murriage  wm  not  ptoved,  wm  MthM  by  fidrm^M  liw  to  a  i^hi^  iti  6iB 
f«thef'i  ^Bt«li^  not  baying  been  hriied  ia  tbe  pletdingi  not  ti^ken  in  iho 
Courts  below,  wm  not  ontertained  by  the  Judicial  Committee  on  apt^ebl. 

(P.  d) 

Ma  W%n  Di  v.  Ma  Kin,  (1907),  96  Oalc.  8824 

Hcttie  profits.— ii»ii«0ni6nf~JK^7tii<  land,  poieesnan  before  treipaBS- 
Ohmx^dt&r  of—AmeemeM,  *ap(m  produee—N^  ptodiics  to  b$  ooneidered^ 
eualamary  and  competdtian  rmU.  ^6  character  or  poBsession  before  tres* 
pass  shonM  be  MoertainAd  bcrcanae  stioh  poBseBiion  is  a  fair  index  of  m- 
lestiAn  as  to  the  mode  #f  occupation  if  thete  were  no  troBpaBB.  1%e  eba* 
raoter  of  the  land  and  itB  ubo  foif  i  long  sttt^n  ifidicatiDg  that  the  plaintiff 
if  he  had  been  in  peatoBrioA  ttrbnld  hi^  used  the  land  for  cultiyating  it 
bimaelf  with  ordinary  food  cropp# 

Held,  that  mesne  profits  shonld  be  assessed  on  the  basis  of  produce 
and  not  sent. 

If  the  defendant  nsed  the  land  to  suit  his  own  fiMicy,  if  he  did  not 
use  it  in  the  most  advantagions  way,  ij  he  took  the  risk  of  cultirating  it 
with  indigo  on  the  chanee  of  getting  high  profits  by  manufaoturing  indigo 
or  if  he  iUlopted  the  more  oomfortable  nse  of  the  land  by  -  writing  it  to 
tenants  and  was  sati^d  with  a  comparitive  small  income,  the  plaintiff 
ought  not  to  be  loser  thereby.  He  must  not  suffer  for  the  indolent  or  spaou* 
lative  conduct  of  a  trespasser.  The  difficulties  of  ascertaining  mesne  pro* 
fits  on  the  basis  of  produce  adverted  ta 

The  not  and  not  the  gross  produce  is  the  true  measure  of  damages. 
The  i^esultant  not  produce  after  taking  into  acdount  the  costs  of  produo^ 
tioB  and  the  risk  of  the  agriculturists  differs  very  little  from  competition 
0^  rack  ^nt  Assuming  complete  freedom  or  competition  the  rent  paid 
by  a  tenant  at  will,  would  ptaotically  ce>inctd#  with  th*  whMe  net^  produce 
of  any  given  price  of  land. 

Ou0tomary  rents  paid  by  ttoet  of  the  ftttysM  in  a  viflag^  tends  io 
keep  dowB  the  rM#  of  Zerat  iMds.  Miffed  *  Ca^tiz  J.  J. 

VundU  Luchmi  Narayan  v.SheiJA  Mazhar  Haeoan,  12  C.  W.  K.  686. 

JfiMrtgtge— Obtoano^  trandOcUon—Aindu  Law-^Widow— Manage- 
ment  of  edate  by  ket  8on'4nr4au)— Mortgage  on  the  eriaU  to  the  /ton  in  taw 
—Contdderation.  Where  a  son-in-taw  managing  a  widow's  property  took 
a  mortgage  on  it  ind  the  consideration  was  found  to  be  paid  out  of  the 
income  of  the  estate, 

HMt  that  mortgage  bmg  a  colourable  trinsaation  entered'  into  with 
i  yiew  to  6idd)e  the  fstatt  witl)  the   debt  |l  H^    eipnse  of  t^  ^•T?^ 
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Honer  Aod  tO;  the  benefit  of  the  Bon-in-Uw,  .was  void,  and  that  the  pro- 
missory note  to  the  son-in-law  ought  to  ba  discharged  out  of  the  funds  of 
the  estate.  Beneoa  &  Miller  J.  J. 

Tiruva  v.  Kuppa,  3  Mad.  L.  T,  285. 

Sub^mortgage — Right  to  Bell  mortgaged  property — Frame  of 
8U^.  In  a  properly  constituted  suit  a  sub-mortgagee  is  entitled  to  a  decree 
for  the  sale  of  the  mortgaged  property.  The  mortgagor  in  such  a  suit 
must  be  impleaded  as  also  the  morbgageeF,  so  that  the  former  may  have 
an  opporfcunity  of  redeeming  and  the  latter  may  be  able  to  safe-guard 
their  interests  in  regard  to  the  claim  put  forward  by  the  sub-mortgagee, 
and  see  that  the  amount  claimed  is  due. 

Stanley  0.  /.  &  Karamat  HuBoia  J. 
Ahmed  Ali  Khan  v.  Bilaa  Rai,  5  A.  L.  J.  402. 


l^—^Prior  mortgage    of    whole  property— Sharee  euheequenUy 

mortgaged  to  several  peraons—RightB  of  mortgagees,  how  to  be  adjusted — 
Right  to  redeem — Successive  redemption  suits  by  different  mortgageee"^ 
Res  judicata— Civil  Proedure  Code,  S.  13,  Explu  IL  A  propeny  belong- 
ing to  A  and  B  was  mortgaged  to  X  in  1879.  In  1888  A  mortgaged  his 
share  to  Z.  Y  bad  redeemed  X  in  1891.  Z  first  sought  to  redeem  Y  in  res- 
pect of  the  share  mortgaged  to  himself,  but  on  Y's  objection  that  the 
wbole  property  should  be  redeemed,  Z's  suit  was  dismissed  and  he  subse- 
quently instituted  a  suit*  to  redeem  the  whole  property  and  succeeded.  Iti 
a  suit  by  Y  to  redeem  Z  in  respebt  of  the  share  mortgaged  to  Y. 

Heldt  that  as  Z  did  not  accept  Ys  offer  to  redeem  the  whole   proper- 
ty, Y  was  entitled  to  redeem  the  share  mortgaged  to  him.  (P.  0.) 
Thdkur  Jowahir  Singh  v,  Thakur  Baldeo  Baksh  Singh,  12  C.W.N.516. 

Ec^Hyof  redemption  purchased  by  a  mortgagee  from  one  of 
the  m,artgagors,  effect  of  Where  a  mortgagor  died  leaving  three  sons  wbo 
became  equi^ly  entitled  to  the  epnity  of  redemption,  and  one  of  the  Eons 
sold  his  one  third  share. in  the  equity  of  redemption  : to  the  plaintiff 
mortgagee. 

Held — ^That  the  plaintiff  was  entitled  in  a  suit  to  realise  his  mortgage 
debt  to  give  credit  only  for  th%t  which  his  vendor  would  have  been  liable 
to  pay,  namely,  one  third  of  the  mortgage  debt. 

Maclean  C,  J.  &  Dobs  J> 

Mutty  Lai  Pal  v.  Nandu  Lai  Neogi,  12  C.  W.  N.  746 


^—^JieGtee—Exeouticgk—Powefr  of    executing  ^eouri — Transfer   of 
Property  jAQtf^c^O—A^ij^  Tbe  powers  of  .  ti|9  Gbur(   whic^    if 
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called  upon  to  execute  a  mortgage  decree  are  not  confined  within  the  fonr 
€orcer8  of  the  role'  framed  under  Bection  104  of  the  Transfer  of  Property 
Act 

If  an  a'^justment  ia  pleaded,  it  raises  a  question  relating  to  tbe  execu- 
tion or  satinfciotioD,  partial  or  otherwise,  of  a  decree  and  the  Court  must  en- 
a  determine  how  much  is  due  and  realizable  under  the  de^^ree  at  the  time 
execution  is  sought 

The  mortfifagor  may  redeem  at  any  time  after  the  passing  of  the  decree 
under  sea  89  of  the  Act  before  actual  sale  and  the  Courb  has  jurisdiction 
to  investigate  whether  the  decree  has  or  has  not  been  adjusted  wholly  or 
in  part.    Bilijan  v.  Sachi,  (1904 >,  31  Oalc.  868  followed, 

QucLere: — Whether  sec  258  of  the  C.  P.  Code  being  not  mentioned  in 
the  Rules  framed  by  the  High  Court,  applies  to  proceedaigs  ia  execution 
of  a  mortgage  decree.  Kedar  Natk  v.  Kali  CJiurn^  (1898)  26  Oala  703  not 
followed.  Stephen  &  Mukarji  J,  J. 

Harish  Chandra  v.  Jagbandhu,  7  C.  L  J.  581. 


-Decree—Sale  proceeia  in  eocemtion  of—Balamce  after  payment 


of  xnsbalmenU  overdue — Attachment  by  money  decree-holder,— Mortgagat'e 
right  for  satisfaction  of  eubeequent  instalments.  The  anaount  due  under 
a  mortgage  decree  was  payable  by  instalmentB,  it  being  provided  thai  in 
case  of  failure  of  any  instalments  the  mortgagee  c^uld  execute  the  whole 
decree,  there  was  default  in  payment  of  the  instalments,  and  the  mortgagee 
instead  of  applying  for  execution  of  the  decree  for  the  whole  amount 
remaining  due,  applied  only  for  the  recovery  of  tbe  overdue  instalments, 
and  received  the  sale  proceeds  of  the  mortgaged  property  which  was  put 
to  auction.  The  appellant  who  held  a  money  decree  against  the  same  judg;  . 
ment*  debtor  applied  for  execution  of  his  decree  against  the  same  judgment- 
debtor  against  the  balance  of  the  purchase-money  remaining  unpaid),  and 
got  the  amount  Tbe  morigagee  filed  the  present  suit  against  him  for 
recovery  of  the  same  towards  payment  of  tbe  instalments  which  became 
subsequently  due. 

Hdd,  that  the  suit  war  maintainable.  The'  sale  having  taken  place  in 
execution  of  the  mortgage-decree,  the  property  was  sold  free  from  the  mort- 
gage, and  net  subject  to  the  amount  of  instalments  which  had  not  accrued 
due  and  the  plaintiff  was  therefore  en!.itled  to  recover  the  amount 

Lucas  &  Knight  J.  C. 

Dandumal  Wasio^nal  Mohandas  Sind.,  L.  B.  44. 

Negotiable  Inatraments  Act,  (2;XVI  of  1881),  &  7,  38,  68, 
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6^  U6,  IQ^^BilU  qf  ttPcAiave  draum  an  defmdant  and  $^dof»6d  over 
toplaifOiffiy  the  ba^nksin  whtm  favour  th^  wer$.  dra^^-^Failut^  of 
defendant  to  pay— Suits  to  recover  on  the  biU$— Plaintiff's  capaoittfr^ 
Holder  deriving  title  from  holder  in  due  courae-^BUls  accepted  need  not 
be  diehononred  and  protmted— Acceptor  liaXjle  at  maturity-^Asaent  not 
signsd  on  the  biUe  but  on  copies— Aeeent  not  valid.  The  plaiatiff  saed  to 
recover  oo  certain  bills  drawn  on  the  defendant  and  endoraed  oyer  to  the 
plaintiff  bjr  the  banks  in  whose  favour  they  were  drawn.  The  8uits  were 
dismissed  on  the  grounds  that  (1)  the  s^its  wore  defeotive  in  form  inHsmaqh 
as  the  plaintiff  was  euing  as  agent  without  disclosing  his  principals  ai.d 
(2)  the  suits  were  not  competent  as  the  bills  had  ne?er  been  dishonoured 
and  protested* 

Held  that  the  biUs  wore  endorsed  over  to  the  plaintiff  by  the  banks 
in  whose  favour  they  weaie  drawn,^  so  that  he  wap  a  holder  deriving  title 
6om  holders  in  due  course,  and  as  such  he  was  competent  to  sue  unde^ 
section  63  of  the  Negotible  Instrumeints  Act  (  XXVI  of  1881  ), 

Held  further  that  the  bills  were  made  payable  at  Bombay.  There 
fore  under  seokioiis  IM  and  82  of  the  Aet  the  acoeptor  became  Kable  at  the 
maturity  o<  the  bilk  and  tiM  sutts  were  not  bad  because  the  hiUs  had  not 
been  dishonoured  and  protested.  Seetioo  116  (^  the  Act  merely  enacts 
thftt  a  bill  is  net  disbonomed  until  it  has  been  dishonoured  by  tlie  drawee 
in  case  of  need  where  such  dtMree  is  named  in  the  bnl.  Presentment  is  not 
aeeeiiMiy  to  charge  the  acoeptoR  The  acceptor  is  the  principal  debtor  and 
his  Ubility  is  mdependent  of  the  presentment. 

The  acceptance  having  been  signed  on  the  copies  of  the  bills  and  not 
upon  the  bills  or  upon  one  of  their  parts  in  accordance  with  section  7  of 
the  Acs 

Heidi  that  a  material  requiremie^t  of  law   ha4  been   omitted  with  the, 
result  that  there  was  no  valid  acceptanee.    Jenikin^  C^  J.  &  Batchelgr.  J^ 
Ardmhir  Sorabsha  V.  Kkushaldae.  Si  Book.  2A7 . 

-Seof.  30,  39,  26—Hundi  payaMe   at    eigkb 


wJiare  holder  agreess  to  ofn  arrqmgem&nt  with  aooeftor  for  p%ymMt 
Notice  of  dishonour— ofnisfnan  to  give—Disohei/rge  of  dmuMr.— Wheve  tbe> 
accepto]?  of  a  HuncU  payaU^  at  sight  at  &i^  aoc^ed  the  hundi  unoondi- 
tionally,  but  subfequently  said,  he  would  pay  in  8  day's  time  and  the  holr; 
der  of  Ibe,  bundi  agreed  to  this  arrangement  of  which  however  he  did  not 
give  any  notice  to  the  drawer,  and  where  the  acceptor  havuig  fidled  to  pay 
the  amount  of  the  hundi  within  the  three  days  the  holder  did  not  give  the 
notiee  of  dishonour  till  after  10  days. 
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J7<0M— That  the  oondnct  of  the  holder  cKscfiarged  the  drawer  from  bis 
ttaUKty  under  the  him  H  aeoording;  to  the  temiii  of  8eof>.  30,  39,  86  of  the 
Negotiable  Inetraments  Act.  Rftnipwi  it  Sharfuddin  3 J. 

Atkaran  Baid  v.  Piyar  Borali%8  Par  Bex  12  C.  W.  N.  644. 

Notice — Transfer  of  property  Ad  Sec.  108  (J)— Where  it  was  elipu- 
lated  that  a  certain  notice  was  to  be  given  two  months  before  30th  of 
Chaitra. 

BeM— That  a  notioe  dated  Ist  Falgoon  (I3th  February)  was  not  a  ralid 
notiee  when  the  SOth  Chaitra  fellon  12th  April,  aa  it  was  not  a  fall  tWo 
months'  notiee  but  fell  short  of  it  by  one  day.  In  Tiew  of  the  proyisions 
of  CI.  (t)  of  sec.  108  of  the  Transfer  of  Property  Act,  all  leissees  ineTadiog 
lesees  hoMing  onder  permanent  leasee  are  liable  for  rant  even  after  they  haye 
transferred  their  righta  Bampi/ni  &  Shaft fuddin  J.  J. 

BhdaNathv.  Raja  Bwrga  12  0.  W.  N.  724. 

Oconpanoy  holding— Tttin«/era&<{%,  local  usage  of— Evidence  to 
prove— Traneferee  allowed  to  hold  and  pay  rent  ae  marfadar-Mulation  of 
name  an  payment  of  salami — Whera  it  was  proved  by  evidence  that  for  15 
or  16  years  before  suit,  occupancy  holdings  had  been  transferred  in  the 
Terjnnnah  as  also  in  the  village,  and  the  landlords  had  allowed  the  trans^ 
feopea  to  hold  possetmrn  and  pay  rent  irartafedaim  a»d  gmatod  thestt  raaaipts 
as  sneh,  bnt  weald  not  snbetitQta  their  names  in  tha  dierisiha  nttlees  mam 
payment  was  made  by  way  of  salami  or  nazar. 

JleU— Thai  the  evidenee  was  inonffioiaQt  to  establish  a  eiKtom  6rldttil 
usage  of  traosfevafaility  ol  ocenpanoy  hddiBga 

Bampim  amd  Sha/rfiMin  «f  .  J. 

Kwwiki  Dassi  v.  Sajon  Kant  Singh  12  C.  W.  N.  e3». 

■  Non^Tran^israhle,  mortgage  of  Landtordu,  pwn^mer  in  esse- 
tiMofn  of  money  demec  if  tan   qaeMon  ike  lUta/nrfmtabilitfy—  — 

Sirideinoe  act  eeoftion  116  if  eos/biusfive— rrrins^rraM^  gnsOion  of, 
The  laiidhNrde  of  a  mm-tranafevaUe  oeenpaacy  holding  who  pmn^aaed  tte 
hoktti^  at  a  sale  hrid  in  ezeootion  of  a  money  decree,  can  renst  the  ehnm 
iA  tha  mortgagee  <^tha  said  holding  on  the  ground  of  its  nott-traasferibi- 
lily  without  their  consent.  The  English  law  of  mortgage  is  not  apj^ioable 
nob  a  cae0» 

Th#  law  of  eatofpel.  in  fosoe  in  Infia  le  contaitted  in  seetiott  115  of  the 
EvideoaaAat. 

Thu^  qoastioii  of  trsMSecabifity  proparly  arises  in  sudbi  a.  case. 

Bampini  amd  ByveatJ^,  J. 
Am^a^im^eeea  Khatm^SaidMV.  Soframdra  Lai  Biatrae.  ^8  GIW*.  ^« 
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TuniU'-'MulUctd  trusti  are  valid  trusts— Zoroaetrian  faith,  tenets 
of  ^Scheme  of  the  belief  of  the  Zorastrian  faith  ,  explained — Practice-^De" 
cision  by  single  judges  how  far  binding  on  their  successors.  Trusts  and 
lequee's  of  lands  or  money  for  the  purpose  of  devoting  the  incomes  thereof 
in  perpetuity  for  the  performance  of  Maktad  Baj,  Yejuehim  and  like  cere- 
monies, are  valid  'charitable*'  bequest^  and  as  euch  exempt  fro nn  the  appli- 
cation  of  the  rule  of  law  forbidiog  perpetuities 

The  ferformance  of  the  Muklad  cdremonies  is  a  religious  datj  itnpo  ed 
open  the  Zoroastrians  by; the  proved  tenets  of  the  religion  they  profess. 
The  ceremonies  themselves  are  acts  of  religious  worship.  They  include  wor- 
ship, praise  and  adoration  of  the  supreme  Deity,  a  thanksgiving  for  all 
his  merciea  They  contain  petitions  for  benefits  both  temporal  and  spiritual 
for  all  Zoroastrians,  for  all  holy  and  virtuous  men  of  all  other  oomma- 
nities-and  comprise  prayers  for  the  well-being  and  long  reign  of  the  sove- 
reign, for  good  Government  by  him,  and  for  victory  to  him  over  all  his  ene* 
mies.  The  Muktad  ceremony  tends  most  unmistakably  towards  the  advin- 
cement  of  the  religion  promulgated  by  the  Persian  Prophet  Zoraa)ter,  and 
the  performance  of  these  ceremonies  is  an  act  of  Divine  worship  in  its 
highest  and  truest  sense. 

The  monies  paid  to  the  priests  for  the  proper  performance  of  these  cere- 
monies is  an  act  of  Divine  worship  in    its    highest  and  truest  sense. 

The  monies  paid  to  the  priest  for  the  performance  of  the  Muktad  cere- 
monies forms  a  good  portion  of  their  ordinary  incoma  The  priests  make  a 
higher  income  /during  the  Furwardigan  days  than  they  do  during 
any  other  period  of  the  year,  and  the  Muktad  ceremonies  form  a  sort  of  en- 
dowment which  goes  a  long  way  to  maintain  the  priests  by  classes  whose 
existence  is  necessary  to  the  community  of  the  2jorastrians.  According  to 
the  balief  prevailing  amongst  the  faithful  followers  of  the  Prophet  Zoroas- 
ter, the  performance  of  the  Muktai  ceremonies  confers  public  benefits  on 
the  Zoroaster  community,  on  the  peoples  amongst  whom  they  live,  and  upon 
the  country  which  they  have  chosen  as  their  home.  The  fundamental  prin- 
ciple underlying  this  belief  is  faith  in  the  efficacy  of  prayers  addressed  to 
the  great  creator. 

A  judge  mtting  on  the  original  side  of  the  High  Court  is  ordinarily 
bound  to  follow  the  judgment  of  another  Judge  when  the  latter  has  decided 
a  question  of  law,  or  laid  down  certain  principles  of  practice  or  proceedure, 
or  judicially  construed  any  provision  of  the  law  prevailing  in  the  country; 
but  thei  former  is  not  bound  to  follow  the  latter's  findings  of  facts  based  on 
the  evidence  recorded  by  him  when  the  evidmoe  that  may  be    available  be- 
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fore  the  Judge  in  a  later  case  may  be  fuller    and    more   reliable    and  may 
tend  to  lead  him  to  a  different  conclusion. 

lAmji  N.  Banaji  v.  Bapuji  Rtistomjit  11-  B3m.  481  and  Cawasji  v, 
Ruslomjif  20  Bom.  581  nob  followed-  Davar  J. 

Jamahed  v.  Soonahai,  10  Bom.  L  R.  417. 

Partition— PoriiaZ—CosAarers  not  members  of  joint  famdly-^Swt  if 
maintainable.  One  of  the  co-ownera  of  an  estate  sued  the  other  co-owner 
for  partition  of  Chowkidari  Chakaran  lands  of  one  village  only  of  the  estate. 

Held,  that  the  reasons  against  the  partial  partition  of  joint  family  prot- 
perty  did  not  apply  to  such  a  case  and  the  suit  was  maintainable. 

Rampini  &  SharfvddinJ.  J. 

Syed  Habibar  Rasul  v.  AslUa  Mohan  Ohose,  12  C.  W.  N,  640. 

— . Suit  for — Party^Co'putnidar  and   not  durputnidar  neeea- 

aary  party.  A  peison  holding  a  permanent  interest,  though  an  interest  of 
an  inferior  grade,  may  bring  a  suit  for  partition,  as  againsb  persons  who 
hold  interests  of  a  superior  grade.  In  a  suit  for  partition  by  putnidars 
against  darputnidan  under  his  co-putnidars,  the  co-pntnidirs  must  be  made 
parties,  but  a  darputnidar  is  not  a  necessary  party  in  a  suit  for  partition; 
if  his  putnidar  is  made  a  party,  and  if  such  a  putnidar  does  not  wish  to 
avoid  the  responsibility  which  attaches  to  a  party  in  a  partition  suit,  that 
i(;  to  lay  that  the  partition  is  carried  out  in  a  fair  and  equitable  manner. 

JUittra&i^  CaaperszJ.J, 

Upendra  Chandra  v.  Mahomed  Faiz,  7  CaL  L.  J.  449. 

Paitnership— i^ratwi  6y  copartner. — Hatehitta — Material  alteration 
by  a  partner  to  set  up  exclusive  t^Ue  to  de6{  suit  on  behalf  of  ftrm-^Main'  ^ 
tainoiuUy'--Claimt  if  to  be  disallowed  to  the  extent  of  the  irUerest  of  the 
fraudulent  partner — Apportionment^  before  dissolution.^ A  fraud  commit- 
ted by  a  partner  while  acting  on  his  own  separate  account  and  not  as  agent 
for  the  firm  is  not  imputable  to  the  firm  although  had  he  not  been  connec- 
ted with  the  firm  he  might  not  have  been  in  a  position  to  commit  the 
fraud. 

Where  one  of  the  partners  of  a  firm  sued  to  recover  a  debit  which  v^as 
really  due  to  the  firm  on  the  allegation  that  it  was  due  to  himself  and  not 
to  the  firm  and  his  suit  was  dismissed  on  the  ground  that  he  had  materia 
ally  altered  the  hatehitta  executed  by  the  debtor  by  striking  out  the  o!;her 
pairtners'  name  without  the  debtor's  consent. 

Held — That  the  other  partners  were  not  precluded  from  suing  for  the 
debt  on  behalf  of  the  firm,  making  the  firdt  mentibqed  partQer  a  Defendant 
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in  the  suit  That  is  was  not  open  to  the  Court  m  aaoh  a  euU  to  jpve  them 
a  decree  for  snch  portion  only  of  the  claim  as  represented  their  sharee  in 
the  firm. 

Questions  requiring  the'share  of  the  debt  to  be  albeated  to  the  part- 
ners int^rae  oan  only  be  decided  when  the  account  of  the  partneirship  are 
taken*  HaHngUm  dk  Hdmwood  J.  J. 

MunAi  V.  Surja  12  C   W.  N.  716. 

Partnership— IK«0o{tc<t(m  ofpartner8hip^Prao6durB  to  b€  adopM 
in  aoe(mnHng—Diitributian  of  aueU^Iiight  and  UtAUUieB  of  fatifiefi 
in  th€  ah^enee  of  any  wniraot  to  the  Contrary.  Hdd,  that,  in  the  abience 
of  any  contract  to  the  contravy,  the  procedure  to  be  adopted  in  accounting 
on  dissolution  of  partnership  is  to  distribute  the  assets  of  the  partnership 
by  paying  to  each  partner  his  daims  in  respect  of  capital  standing  to  his 
credit  at  the  time  of  oissolution,  the  defioienqr»  if  any»  is  a  loss  of  capital 
and  is  to  be  borne  or  made  good  by  the  paptnera  Jadabram  2G  Gal.  281 
followed.  Seid  3. 

Mawraj  v.  Qohalchand  3  P.  W.  B.  316. 

Fotseation— Proof.  The  diaraoter  and  ralne  of  the  property,  tha 
smtable  and  natural  mode  of  uff  ng  it»  Uie  ooivie  of  oondoct  which  the  pio- 
pritor  might  reasonably  be  expected  to  follow  with  a  dot  regard  to  hn  onm 
interests,  all  these  matters  greatly  vMjing  under  vasiew  conditions  ara 
to  be  taken  into  aoount  in  determining  the  sufficient  and  effecttveoMS  of 
possession.  Muherji  J, 

M&rza  V.  Kunj  Behari  7  C.  L.  J.  414. 

Ffaotioe — Admimon  in  (he  Judgment -^vfhen  m  pairty  oan  qumtion. 
It  is  not  open  to  the  party  to  challenge  the  aceuaracy  of  his  admission  ccm* 
tained  in  the  Judgmmt^  in  the  Court  of  appeal  If  the  admission  was  not 
as  a  matter  of  fact  madci  or  if  it  was  substantially  different  from  that  it 
was  taken  by  the  Court  to  be,  the  proper  course  for  the  partf  is  to  apply 
for  areview  of  Judgement  Mikh$r}ilfi§  Oospars^.  /.  J. 

Mirza  v.  Kunj  Behari,  7  0.  L  J.  414. 

Pleading— relief  not  claimed  in  ptaint-^plaintiffB  failure^  to 
^ove  all  fade  alleged-^whether  he  eanget  relief  on  facte  admittei^^Tbe 
relief  claimed  in  a  plaint  must  in  the  first  instance  be  based  entirely  on  facts 
which  the  plaintiff  can  verify  as  true.  A  plaintiff  who  fails  to  prove  all  tiie 
£sct8  alleged  by  him,  may  yet  obtain  the  whole  or  any  part  of  the  relief- 
claimed  by  him,  if  the  facts  pleaded  by  the  defendant^  and  found  by  the 
Court,  show  him  to  be  entitled  thereto. 

Gama  v,  LahanoQ  4  N.  U  B,  86, 
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Setting  up  inconsistent  pleas — Defence  of  want  of  genuineness 
cfm  deed — Isme  upon  that  basis — Plea  of  misrepresentation  undue  influ* 
once  or  ftoAid,  not  allowed  suhseqiuntly.'^h.  genuine  documwit  might  or 
might  not  be  binding  npon  a  party;  but  if  the  party  who  ha9  executed  it 
intends  to  raise  the  defence  that  it  is  not  binding  he  ought  either  to  raise 
it  in  hi9  written  statement  or  get  an  issue  framed  on  it.  If  a  party  dnnies 
the  execution  of  a  document  he  cannot  strictly  speaking  be  aUow£d  to  raise 
the  inconsistent  defence  that  the  dosucnent  is  not  binding  upon  turn.  Mahh 
med  V.  Hoiseini  (1888;  L,  B.  15 1.  A,  81  followed. 

Where  in  a  suit  upon  a  deed  the  defence  U  that  the  deed  is  not  grenuine 
and  npon  that  issue  the  parties  go  to  trial,  it  is  not  open  to  the  defendant 
subsequently  to  rely  on  misrepresentation,  undue  influence  or  fraud  as  vitia- 
ting the  deed.  Chandawarkar  &  Knight  J  J. 

Prog  V.  Chandra  10  Bom.  L.  R.  494. 


Decree — No  specific  discretion  as  to  accounts  in  the  decresr^ 
Court  cannot  direct  accounts  to  be  taken  before  commissioner  when  parties 
have  arrived  at  an  agreement  after  the  decree — Appeal  against  order  of 
a  Judge,  when  lies.  A  decree  of  the  High  Court  on  the  original  mde  contemp- 
lated on  account  being  taken  between  the  parties  but  it  was  silent  on  the 
the  question  as  to  how  that  account  was  to  be  taken,  wheiher  by  the  com- 
missioner of  the  Court  or  by  some  person  selected  by  both  the  parties;; 

The  Court  of  first  instance  decided  that  where  a  direction  as  to  account 
ought  to  have  been  incorporated  in  a  decree  when  passed  ib  was  compe* 
toot  to  the  Court  at  any  stage  of  proceedings  to  direct  necessary  inquiries 
or  accounts  to  be  made  or  taken. 

Held,  on  appeal,  that  as  some  account  was  taken  under  the  decree  by  a 
person  appointed  jointlj  by  the  parties  a  new  agreement  had  come  into  exis- 
tenee  superseding  the  decree  and  the  Court  was  not  competent  to  make  the 
order  appealed  against 

An  appeal  lies  against  an  order  of  a  Judge  sitting  on  the  original  side 
if  the  order  decides  a  question  of  some  right  between  the  parties. 

Chandavarkar  &  BatchelorJ,  J. 

Sir  Jehangir  v.  The  Hope  Mills  Ltd.  10  Bom.  L.  R  488. 

Vleadings-new  case  in  appeal — It  is  not  open  to  an  appellate 

Court,  to  make  out  a  new  case  for  the  first  time  in    appeal    contrary  take 
pleadings  in  the  first  Court.  Chandavarkar  &  Heaton  J.  J. 

MuUa  V.  Khatija  10  Bom.  L.  R.  614. 

Rrfv^nl  of  Court  of  first  instance  to  examine  all  the  plain- 
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tiff*8  wUfieisea^Appeal  by  defendant  decreed--Remand.  Owing  to  the 
direction  of  the  Court  of  first  iDstance  only  a  portion  of  the  evidp»nce  avai- 
lable in  fiopporb  of  the  plaintiffs  case  waa  recorded  by  that  Court,  which 
decreed  the  plaintiff's  suit,  on  appeal,  however,  the  lower  appellate  Court 
took  a  different  view  of  the  plaintiff's  evidence  and  dismit^sed  the  suit 
Held  that  the  plaintiff  should  be  given  an  opportunity  of  producing  the  evi- 
dence which  had  not  been  recorded  owing  to  the  attitude  taken  up  by  the 
Court  of  first  in  instance.  Kifat-uUo,h  Mondol  v.  Sakina  -BiM  (  II  C.  W. 
N.,  Notes,  p.  xcii  )  and  Kalyani  Prasad  v,  Bisknath  C  Weekly ;Notea,  1905 
p.  266)  referred  to.  Stanley  G  J.  &  Karamat  HiiMdn» 

Pabitra  Kanwar  v.  The  Maharaja  of  Benares,  A.  W.  N,  1908.  140. 


Oross  objections^rsspondent  against  respondent. — The  res- 
pondent has  so  right  to  file  cross  objections  against  a  party  who  is  not  an 
appellant  in  the  case  and  whose  interest  is  entirely  distinct  from  those  of 
the  appellants  Oriffin  J.  C. 

Say  ad  Husain  v.  Bakar  Ali  11  O.  C.  93. 

Pleadings — Issiie  inconsistent^    The  determination  of  a  case  should 

be  founded  upon  a  case  either  to  be  found  in    the  pleadings  involved   in  or 
oonsisfcent  with  the  case  thereby  made.  Fox  C,  J.  &  HartnM  J. 

Mg  Huin  v,  SaXapa  14  Bur.  L.  R.  65. 


Ground  of  appeal  not  argued-Whether  graund  can  be  taJcen 

on  second  appeal.)    Held,  that  the  fact  that  a  ground  taken  in  first   appeal 
was  not  argued  there  does  not  prevent  its  being  taken  on  second  appeal. 

Wallis  &  Sankaran  Nair  J.  J. 

Bamachandra  v,  Laxmipathaya  3  M.  L.  T.  293. 

Preemption — Withdrawal  of  purchase  money  by  vendee  does  not  affect 
right  of  appeal.-^ A  vendee  does  not  forfeit  his  right  of  appeal  against  a 
decree  based  on  right  of  pre-emption  passed  against  him  by  merely  with* 
drawing  from  Court  the  purchase  money  deposited  in  Court  by  the  pre- 
emptors. 

It  is  not  open  to  an  appellant  to  question  findings  of  fact  arrived  at  by 
the  lower  Appellate  Court,  when  his  appeal  is  heard  under  section  70  (1)  (h) 
of  the  Punjab  Courts  act 

Whether  an  ostensible  mortgage  is  really  a  mortgage  or  a  sale  ia  a 
question  of  fact.  Roberston  and  Lalchand  J.  J. 

Sundardas  v,  Dhanpatri  9  P.  L.  R.  325. 
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Wajihdarz^construction  Rights  of  holders  of  Khalsa  wnd 
milk. — ^The  wajibalarz  of  a  village  provided  as  follows.  The  Zamindar  of  the 
Khalsa  in  one  person,  hence  there  is  no  costom  of  pre-emption  in  the  Ehalsa 
but  among  the  owners  of  the  Ehalsa  and  the  milk,  the  following  custom  of 
pre-emption  prevails.  Held  that  under  the  condition  of  the  waijibularz  set 
out  above,  the  Ehalsa  land  was  not  subject  to  a  claim  of  pre  emption  but 
that  tbe  Mahomedan  Law  of  pre-emption  applied  and  the  fact  that  the  pro- 
perty was  purchased  by  a  Hindu  made  no  difference. 

Stanley  C  J,  &  Karamai  Husain  J. 

Bandal  Bahadur  Ali  avd  another  16  A.  L.  J.  414. 


Wajibularly — Sharauk  hakiat — Malik-^Ovmer  of  resumed 
muafi  Preferenced  over  co-sharers  in  other  khata. — The  wajibularz  gave  a 
right  of  pre-emption  to  sharik  hakiat,  if  any,  of  the  malikans  who  sold  their 
property.  Held,  that  an  owner  of  resumed  muafi  (where  that  was  resumed 
before  the  preparation  of  the  wajibularly,)  was  a  malik  within  the  meaning 
of  the  wajibularz,  if  he  was  a  co-share  in  the  same  khata  with  the  vendor 
and  had  a  sharik  of  a  different  khata. 

Stanley  C.  /.  and  Burkitt  J. 
Naranprasad  v.  Munnaial  5  A.  L.  J.  .^03  =  A.  W.  N.  1908  P.  142. 

Mortgage  Property  purchasei  by    vendees  subject  to  an   un- 

rrgietered  mortgage — Pre-emptors  bound  to  take  the  property  subject  to  the 
mor^ogfe— Property  the  subject  of  a  suit  for  pre  emption  was  purchased 
by  the  vendees  subject  to  an  unregisterd  mortgage  for  Bs.  99  »Held,  that 
the  pre-emptor  must  take  the  property  subject  to  this  unregistered  mortgage 
irrespective   of  the    question  whether  he  had  notice  of  it  or  not. 

Stanley  C.  J,  &  Burkitt  J. 

Tejpal  V.  OirdharUal  30  All  130. 

Wajib-ul  arz--Construction    of  documents  ^Muhammadan 

law. — The  pre-emptive  clauses  of  a  wajib-ul-arz  contained  the  following  pro- 
vision:— '*  The  zamindar  of  the  Jchalrn  and  milks  the  foUowiQg  customs  of 
pre  emption  obtains.  "  The  khalsa  subsequently  came  to  have  more  owners 
than  one.  Held,  that  no  right  of  pre  emption  was  given  by  this  wajib-ul- 
arz  to  the  owners  of  the  khalsa  interse,  but  that  a  sale  of  a  share  in  the 
J^ialsa  was  subject  to  the  Muhammadnn  law  of  preemption,  and  this  irre»- 
pactive  of  the  fact  that  the  vendee    was  a  Hindu. 

Stanley  C.  J,  &  Karam^t  Husain  J. 

Ramlal  v.  Bahadur  Ali,  A.  W.  N.  1908, 153. 

Sale  ofland^Pre-emption  by  a  land   owner— Ver^dee  owing 
qlbadi   land  not  a  land  owner ^Pre  emptor  getting   help  from  his  frier^-^ 
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Bona  fjde  claim. — ffelci,  that,  the  simple  fact  that  a  friend  of  the  pre^ 
emptor  takes  keen  personal  interest  in  the  matter  of  litigation  and  goes 
even  so  far  as  to  pay  onb  of  his  own  pocket  into  Court,  the  pre-emptiytt 
price  for,  and  takes  possession  of,  the  property  decreed,  on  the  pre^mp- 
tor's  bdhalf  does  not  show  that  he  (the  preemptor)  has  not  sued  for  his 
own  benefit.  Johnsfone  &  Shah  Din  J.  J. 

Sham  Sundar  v.  Sodhi  Harbamingh,  8  P.  W.  R.  283. 

Probate — Revocation — Locus  standi  of  co-executor  to  challenge  gevMui- 
nenesB  of  Will.  When  a  probate  having  been  grantad  in  the  name  of  se- 
veral persons  as  executors  one  of  them  applied  for  revocation  on  the  ground 
that  the  Will  was  a  forgery  and  that  he  himself  did  not  apply  for  probate 
and  was  not  cited,  and  that  the  probate  was  obtained  behind  his  back. 

Held — ^That  he  was  entitled  to  have  his  name  struck  of  as  one  of  the 
probate,  but  he  had  no  locus  standi  to  challenge  the  Will. 

Maclean  C.  J.  &  Does  J. 

Sri  Nath  Ohose  v,  Mukundram  ChuckerbuUy,  12  C.  W.  N.  574. 

Probate  and  Administration  Act  (V  of  1881),  sec.  ^1— Appli- 
cation fee  ---Letters  of  Administration — Bona  Jldes — Discretion  of  Court  to 
refuse.  Where  a  person  made  a  Will  devoting  the  whole  of  his  estate  to 
an  idol  and  appointing  his  wives  and  adopted  son  as  shebaits,  exeoutrices 
and  executor,  but  none  of  them  applied  for  probate,  and  the  son  executor — 
mortgaged  the  property  as  if  there  was  no  will. 

Hddt  on  an  application  for  probate  or  letters  of  administration  by  the 
minor  sons  of  the  adopted  son,  (in  whom  the  shebaitship  was  to  be  con* 
tinned  under  the  Will)  through  their  mother  as  next  friend,  that  they  were 
not  entitled  to  probate  as  they  were  not  executors. 

That  the  application  was  not  a  bona  fide  one  and  ;the  Court  in  its 
discretion  under  section  41  of  the  Probate  and  Administration  would  refuse 
togrant  the  Letters  of  Administration  prayed  for.     Maclean  0.  J.  A  Dose  J. 

Narendra  Kumar  Pramanik  and  Dhirendra  Kumar  [Pramanik  v. 
ChartLchandra  Pramanik  and  another,  12    C.  W.  N.  747. 

Public  Nuisance— fil^iti^  of  cowa  by  JlfuAammodans— CtMfom^— 
Under  certain  limitations  the  slaughtering  of  kine  by  Muhammadans  is  not 
illegal.  It  is  the  legal  right  of  every  person  to  make  such  use  of  his  own 
property  as  he  may  think  fit,  provided  that  in  so  doing  he  does  not  cause 
real  injury  to  others  or  ofiend  against  the  law,  even  though  he  may  there 
by  hurt  the  susceptibilities  of  others.  The  right  of  Muhammadans  to  slau- 
ghter kin^  is  one  to  which  they  are  legally  eqtitled  irrespective  of  oustom^ 
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and  it  is  only  when  they  abuse  the  right  that  its  /exercise  om  be  inter- 
fered with.  Stanley  (7.  J.  &  Burhitt  J. 
Shahbaz  Khan  v.  Umrao  Puri  30  All  181. 

Punjab  Municipal  Act  (XX  of  1891)  Section  92,  Qb.—MwUcipa^ 
lity — Sanction  to  erect  building — Encroachment  on  public  «^ree(.— Seetion 
92  of  the  Punjab  Municipal  Act,  1891,  applies  primarily  to  the  ereclioD  of 
buildings  upon  private  property.    An    implied  sanction  from  six  weeks    of 

inaction  can  only  affect  matters  within  the  purveiw  of  section  92  of  the   act 
and  does  not  allow  an  encroachment  or  projection  upon  public  street  without 

written  permission  of  the  Municipality  under  section  of  5,  In'  case    of  any 

sueh  encroachment  or  projection  without  written  permission  the  Municipality 

may  order  demolition  of  structure  on  the  street,  and  is  not  required  to  pro* 

ceed  by  regular  suit.  Robertson  and  Lalchand  J.  J. 

The  Municipal  Committee  of  Delhi  v.  Devi  Lahai  9  P.  L.  R.  331. 

Beceiver — When  appointment  of  a  receiver  is  permisMle  in  atee* 
tamentary  suit.  Probate  and  administroition  Act  V.  of  1881,  sectian  55. 
Held,  that,  in  a  testamentary  suit  a  receivar  should  not  be  appointed  to  take 
charge  of  property  in  the  hands  of  a  defendent  unless. 

(a)  There  is  a  fair  probability  of  the  suit  succeding  and 

(b)  There  is  a  allegation  that  the  Deft,    is  wasting,  or  about  to  waste, 

the  property 9  or  is  incapable  of  managing  i!;,  and 
(o)  There  is  some  proof  of  this  allegation  by  affidavit  of  otherwise. 

Johnstone  J. 
Kesar  Devi  v.  Partap  Singh  3  P.  W.  R  318. 

Begistration  Act  Sec.  17— Security  bond— Civil  Procedure  Code 
Sec.  645— Transfer  of  Property  Act  Sec.  58— order  accepting  secmity.^ 
A  security  bond  executed  under  Sec.  646  Civil  Procedure  Code  pleaging 
property  worth  more  than  160  rupees  is  invalid  unless  it  is  registred  under 
See.  17  of  the  registration  act. 

The  order  of  the  Court  accepting  such  unregistered  security  bond  does 
not  render  it  valid,  but  simply  amounts  to  an  intimation  by  the  Court  that 
the  property  given  as  security  is  sufficient  for  the  purpose.  Tokhan  Singh 
v.  Qv/rver  Singh  82  Cal.  494  followed. 

Benson  and  Munro  J.  J. 

Sambayya  v,  Subbayya  3  M.  L.^T.  317. 

Bent  Act  Oudh  S.  126  Special  Contract,  Meaning  ot— Tenant 
of  lands  in  a  jovnt  mahal  taking  a  mortgage  with  possession  of  a  share 
therein,   liabUUy  of,  to  pay  rent  as  tenant  to  the  lambardar.— The  plakb 
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tiff  wa8  owner  of  a  2  annas  8  pies  share  in  a  mahoL  He  was  also  larnbar- 
dar  of  the  entire  mahai.  His  brother  R  hod  a  2  annas  8  pies  ehare  and 
the  remaining  10  annas  8  pies  share  in  the  mahal  belonged  to  other 
persons  who  mortgaged  it  with  possession  to  the  plaintiff.  The  defendant, 
who  was  a  tenant  of  15  plots  in  the  Mahal,  took  a  mortgage  with 
possession  of  Ra  share.  This  was  a  suit  for  recovery  of  the  plaintiff's  share 
of  the  rent. 

Upon  the  defence  that  by  an  arrangment  between  the  plaintiff  and  R. 
the  latter  had  received  the  rent  of  the  plots  in  question  and  therefore  the 
plaintiffs  was  not  entitled  to  sue  for  it,  hdd,  that  there  being  nothing  to 
show  thali  this  was  intended  to  be  a  permanent  arrangement  or  that  the 
arrangement  was  intended  to  continue  even  if  R  parted  with  his  share, 
it  did  not  evidence  a  "  special  contract "  within  the  meaning  of  sec.  126 
of  the  Oudh  Bent  Act. 

Held  fv/riherf  that  the  defendant  did  not  cease  to  be  a  tenant  of  the 
plots  in  question  aod  liable  for  the  rent  thereof  to  the  lambardar  by 
taking    a    possessory  mortgage   of  the  share   of    R. 

Chamier   J,    C, 

Jokhusiing    v.  Ram  Autar  Siingh  11    0.  C.  75. 

S.   107    H — Declaration  of  under  proprietary  rights   and 

asaeasmenU  of  rent,  effect  of,  from  date  of  order. — Held,  that  a  person  decla- 
red to  be  an  under-proprietor  under  S.  107  H,  Oudh  Rent  Act,  becomes 
under-proprietor  from  the  time  when  the  declaration  is  made  and  not 
before. 

Held  further,  that  the  rent  assessed  under  this  section  becomes  pay- 
able only    from  the  date  of  declaration   made    in    the  suit. 

Chamier   J.   0, 

Partab  Bahadur  Singh  Raja  v.  Bairang   Bali   Sing    11  O.  C.  187 

Res  Judicata — Behutter  eatate^Representation  in  auii  by  person 
adiny  under  the  authority  of  sJiebait — Rea-judicata — Identity  of 
aubjectmatter  not  eaaential^Jvdgment  in  previous  auit — AdmimblHy 
—Evidence  Act,  aeo.  13.  A  decision  obtained  on  a  suit  instituted  in 
his  own  name  by  a  person  who  was  in  possession  of,  and  had  au- 
thority to  represent,  the  debutter  estate  under  an  arpannama  from  the  she- 
bait  and  who  in  fact  did  represent  the  debutter  estate,  is  binding  on  a 
succeeding  shebait,  on  the  principle  of  the  case  of  Proaumno  Kumari  v, 
Odal  Chand  L.  R.  I.  A.  135.  For  the  purposes  of  res-judioata  it  is  not 
essential  that  the  subject  matter  of  litigation  should  be  identical  with  th^ 
^bject-matter  of  the  previous  suit. 
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The  scope  of  the  former  litigation  and  the  question  riised  and  decided 
thereiu  must  be  determined  by  reference  not  merely  to  tho  decree,  but 
also  to  the  judgment,  and  if  need  be,  to  the  pleadings,  Kurratiny  v.  Pair 
ra  Saheb,  referred  to. 

Held — That  the  previous  judgment  relied  in  this  case  did  nob  operate 
as  res-judicata  but  was  admissible  in  evidence,  if  not  under  sec.  13,  Evidence 
Aet,  in  proof  of  all  the  f^cis  found  therein,  at  least  io  the  extent  indicated 
by  Geidt  J.  in  Abinash  Chunder  v.  Paresh  Nath. 

Stephen  &  Hooker ji  J. 

Saja  Banjit  Singh  Bahadur  v.  Basunta  Kumar  Qhoee,  12  C.W.N.  739. 

Eevenue  Sale  Law— (Act  XI  of  1859).  sees,  27,  54— Tttieo/ 
Tpurchaeer^  when  vests  Title,  when  complete-^aie  certificate,  evidence  of  title 
— Purchaser  talces  subject  to  encumbrance — Power  of  proprietor  to  deal 
after  default — Mortgage  of  non-existent  property.  Under  sec.  27  of  tbe^ 
Revenue  Sale  Law  the  title  automatically  vests  in  the  purchaser  at  th^ 
revenue  sale  by  reason  of  the  sale  and  payment  of  purchase  money.  It 
becomes  complete  as  soon  as  the  sale  became  final  and  conclusive  even 
though  possession  is  not  obtained.  The  ceitificate  of  sale  does  not  create 
title.    Tantardhari  v.  Sundar,  7  0.  L.  J.  384,  applied. 

The  purchaser  of  a  share  of  an  estate  under  section  54  of  the  Revenue 
Sale  Law  takes  the  share  subject  to  incuooibrances  v^hich  were  in  axistenoe 
on  the  date  to  which  the  title  relates  back  (that  is,  the  day  after  that 
fixed  for  the  last  day  of  payment^  aid  were  in  force  on  the  date  of  the 
sale^ 

The  power  of  the  proprietor  to  deal  with  his  property  is  not  lost  by 
reason  of  the  default  in  payment  of  revenue,  if  no  sale  was  held  by  the 
Collector  on  the  basis  of  such  default,  a  mortgage  created  by  the  owner 
after  default  is  not  inoperative. 

A  mortgage  of  non-existent  property,  though  not  inoperative  as  a  con- 
veyance, is  operative  as  in  an  executory  agreement,  which  attaches  to  the 
property,  the  moment  it  is  acquired  and  in  equity  transfers  the  beneficial 
interest  to  the  mortgagee,  without  any  new  act  done  by  the  mortgagor  to 
confirm  the  mortgage.  Mookerjee  &  Ca^perssi  J.  J. 

KhoUuMTi  v.  Bavi  Prasad,  7  C  L.  J.  387. 

Sale  under— Selling  aside  sale — Approprioition  of  payments 
by  Collector — Contract  Act,  se.  69,  60. — A  revenue  sale  was  set  aside  on 
the  ground  that  there  was  no  arrear  inasmuch  as  the  Collector  ought  to  have 
af^ropriated  the  amount  sent  by  the  owner  to  the  paymont  of   the  January 
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kist  for  which  the  sale  wab  held  and  not  to  the  following  March  kiet. 

Whether  seca  29  60  of  the  Contrast  Act  apply  to  the  appropriation  of 
land  revenue  Act  to  the  Collector  discosaee.     Madean  C,  J.  dk  Doas  J. 

Jogendra  Mohan  Sen  u  Utna  Nath  Oata.  12  C.  W.  N   046. 

Eevision—SmaM  Cause  Courts  Act,  Section  So-^Revision^Powsrs  of 
High  Court—  Civil  rrocedure  Code,  Sections  108,  6Sg^Selting  aside  ejc- 
parte  decree^condition  precedent. — The  powers  of  revision  given  to  the 
High  Court  by  section  25,  Small  Cause  Court  Act  are  more  extensive  than 
those  exercised  by  that  court  under  section  622,  Civil  Procedure  Code, 

Karmat  Hueain  J, 

Nanhomal  v.  Harjaa  5  A.  L.  J.  276  =  1908  A.  W.  N.  141. 

High  Court  power  of  Act  X  of  1859  Sec  15S,  OivU  Prooedv/re 

Code  {Act  XIVofl88e)  Sec.  6i2  Charter  Ac\»  (U  and  96  Vict.  C.  104)  See. 
16  ILeivisum  where  appeal  liee, — The  High  Court  has  power  notwithstandii^ 
pedion  13  of  Aot  X  of  1859,  to  revise  the  orders  of  lower  courts  where  they 
have  not  acted  correctly  according  to  law  under  section  622  of  the  Civil 
Procedure  Code  or  under  Section  15  of  the  Charter  Act. 

Where  the  application  is  not  merely  to  Bet  a^ide  the  order  of  a  Deputy 
CoUeotor,  but  also  the  appellate  order  of  a  Collector  the  Court  an  properly 
interfere  under  section  622  of  the  Civil  Procedure  Code. 

BreU  &  Oupta  J.  J. 
Mohunt  Oobinda  Samonuj  Das  v.  Brett  ami  Lakhun  Parida.  8 

C.  L.  R   P.  481. 

Biver — Public  navigable  river,  fishery  in  arm  of  the  river  ce<mng 
tebean  arm  of  a  flowing  river,  effed  of. — When  on  account  of  a  •  change  in 
the  course  of  a  public  navigable  river,  an  arm  of  the  river  ceases  to  be  an 
aerm  of  the  flowing  river,  the  person  who  had  a  right  of  fishery  in  the  river 
ceases  to  have  any  right  to  it;  it  becomes  the  property  of  the  adjacent  owner 

Mr.  Harrigton  and  Hohnwood  J.  J. 
Ishan  Chartdradaes  Sharhar  v.  Upendra  Nath  Ohoes   12  GL  W.  N. 

P.  569. 

Sale-certifloata. — //  necessary  to  be  filed  in  suit  for  establiehmsnt 
of  tMe  by  Ofucticm  purchaser— Decree  against  landlord,  if  admieMle  in 
evidence  against  tenant,  A  purchaser  of  immoveable  property  at  an  execu- 
tioQ  sale  can  establish  his  title  by  evidence  indq>endently  of  the  sale  eertifi- 
eate,  a  sale— certificate  is  not  the  title,  but  merely  the  title  deed. 

A  decree  obtained  by  a  person  claiming  to  have  a  proprietary  right  to 
oestain  lands  against  other  persons  who  set  up  similar  proprietary  rij^t    to 
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the  same  lands^  is  admissible  in  evidence  afi:ain8t  the  tenants  of  the  latter  who 
were  not  parties  to  the  suit  in  which  that  decree  was  obtained  and  who  da 
claim  independently  of  their  landlords. 

Mookerjee  &  Caspers  J.  J. 

Tantardhari  v.  Sunder  7  C.  L.  J.  384. 

Shibait — Tresspass  by— Mesne  profits,  liahility  of  iddfor-^Shebait'a 
poeUion — BepreaerUation  of  idol.  Where  a  deorea  for  mesne  profits,  follow- 
ing a  previous  decree  for  recovery  of  posaession  of  immoveable  property, 
passed  against  one  P  who  was  described  therein  as  '*  Shebait  P," 

Held — That  the  decuree  should  be  taken  as  made  against  the  idol  the 
snit  having  been  defended  on  behalf  of  the  idol  and  for  its  benefit.  The 
position  of  a  shebait  of  representatiog  an  idol  discussed. 

Mttolean  C.  J.  &  Does  J. 

Raja  Permanani  Nath  Roy  v.  Shebait  Purna  Ohunder  Roy, 
12  0.  W.  N.  550-7  C.  L,  J.  514. 

Small  Cause  Court  Act  Ss.  17  and  Zb-- Application  to  set  aside 
an  exports  deeree^Necessity  of  depositing  amount  of  decree  or  giving 
seeurity -^Revision. — Held  on  a  construction  of  section  17  of  the  Provin- 
cial Soaall  Cause  Courts  Act,  that  the  deposit  of  ths  decretal  amount  or 
the  furnishing  of  security  is  a  condition  precedent  to  the  entertaining  of 
an  application  to  seti  aside  an  ex  parte  decree;  and  if,  not  with  standing 
the  failure  to  comply  with  these  requirements,  the  Court  entertains  and 
aets  upon  an  application  under,  section  17,  such  procedure  affords  good 
ground  for  the  exercise  of  the  High  Court's  powers  of  revision  under 
section  26    of  the  Act.  Jagan  Nath  v.  ChetRam  28  AIL,  470  followed. 

Earomoc  Hvsan  J. 

Nanhemalv.  Harjas,  A.    W.  N..  1908,  141  =  5  A.  L.  J.  295. 

Small  Cause  Courts  Act— Provincial  (Act  V  of  1887)  achedtUell, 
clause  8  'Judge  of  the  Small jOauses, '  meaning  of,  if  it  means  and  inclu- 
des Munsiff  and  dher  J adicial  offljoers  vested  with  Small  Cauce  Courts 
powers.  The  expression,  "  the  Judge  of  Small  Causes  ''  in  clause  (8)  of  the 
Second  Schedule  of  the  Provincial  Small  Cause  Courts  constituted  uoder  the 
Act  or  of  a  Court  invested  witl  the  jurisdiction  of  a  Court  of  Small  Causej. 

Where,  therefore,  the  Local  Government  purporting  to  act  under  clause 
(8)  Schedule  II  of  the  Provincial  Small  Cause  Courts  Act,  by  a  notification 
in  the  Official  Gazette,  invested  in  general  termf  the  Munsiff  of  places 
with  authority  to  exercise  jurisdiction  with  respect  to  suit  for  the 
recovery  of  r^n^  of  hoipestead  lai|da  upto  a  certfiin  vfjue,    and  empowered 
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iudi  Mnnsiffii  to  toy  snth  aaifs  onder  the  Small  Oaose  Court  pfMidliire^ 
sueh  Muwiffs  if  invested  with  the  jariediotion  of  a  Coart  of  Small  OameB, 
are  competent  to  entertain  and  try  Bn6h  nits  as  %  Ooart  of  Smdl  CSonee^. 

Brett  &  Doss  J.  J. 

AJcBhay  Kumar  Laha  v,  HiraM  B&Bodh^  1  Gal.  L,  J.  407. 

Artiole  18— /fiw*  by  heir  for  r^eavsry  «f  ^ikovea' 
b\e  property  deposited  by  owner — Held,  that  a  eoit  by  a  heir  ior  reeafmty 
of  flBOveable  property  or  its  {Mriee  against  the  defendant  witli  whom  the 
owner  had  deposited  it  for  safe  oostody  is  not  excepted  from  the  jqrisdiotkm 
of  the  Conrt  of  Small  Caoses.  Soeh  a  daim  does  not  fall  wittdn  article  18 
of  the  second  schednle  of  the  Provincial  Small  Canle  Courts  Act. 

Shah  Din  J. 

Mnmmmat  Kmrte^  Devi  v.  Suraati  9  P.  L  R.  299. 

Spedflc  Relief  Act,  Ss.  20,  27  (b)— Sp«ci/w  performanee—Sale  of 
immoveable  property  by  registered  deed,  vendee  having  notice  sf  a  previous 
agr3ement  to  sell  made  by  vendor  with  another  person -^Compensation  for 
bretch  of  agreement.  When  a  person  buys  immoveibh  property  by  a  ragia* 
tered  conveyance  having  notice  of  a  previous  agreement  to  sell  made  by  the 
▼eodor  with  another  person,  the  vendee  has  ;no  right  to  the  property  aa 
against  that  person ,  and  cannot  urge  in  defence  to  a  suit  for  speoidc  perfor- 
mance of  the  agreement  that  his  sale  deed  is  registered  and  that  the  agree- 
ment to  sell  contains  a  condition  under  which  the  vendor  makes  himself 
liaUe  for  compensation  if  possession  could  not  be  delivered.  Beid  J. 

Hukam  Ohand  v.  Nikka  Sing^,  9  P.  L.  R.  297. 

Bpecifle  Belief  Aet  8.  ^\—Rectifioation  of  sciedeed  wpon  whiA 
plaintiff's  title  rests — In  a  suit  for  possession  the  plaintiff's  title 
to  the  plots  in  suit  rested  upon  a  sale-deed.  Those  plots  did  not  appear 
in  the'  deed,  but  it  was  said  that  by  mistake  other  numbers  were  inser- 
ted. Aaottver  Bale -deed  was  snbsequentiy  executed  by  the  defendant  in 
lavQW  oi  the  plaintiff  with  the  object  of  recafymg  the  loistake  in  the 
first  deed,  but  the  numbers  in  suit  did  not  appear  in  the  second  deed. 

Hdd  that,  the  deed  upon  which  the  plaintiff's  daim  rested,  not 
having  been  rectified  in  accordance  with  the  provisions  of  S.  81  of  the 
apacific  Ealief  Aet,  the  plaintiff's  suit  was  not  maintainable. 

KaUu,  V.  McMni  2S  AlliS  and  SJiabiud-din  v.  Deomeorat  Kosr  30 
Ool  656  followed.  Oriffim  J.  C 

Sajjad  Eusain  v.  Dakar  Ali  11  O.  C.  98. 

'  &  A^.-^OoTtlract—Suit  for  money   lent — Payment  of 

money,  the  ecie  relief  prayed  fjr^Deoree  for  possession  ^iven  by  Muntdj^ 
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eanasqnentfd  relief— Held  thai  where  %ht  ptaiaiiff  prayed  fen  ooly  one  n^ 
i.  e.  the  payment  of  sums  retainel  by  the  defendant  in  breach  of  a  eoodraot 
and  the  mnnsiff  gave  him  i  decree  for  posseeeion  Uie  District  Judge  was  wrong 
in  holcUng  that  the  sait  did  not  lie  on  the  ground  that  the  phiintilf  wan 
bound  to  ask  for  possession  as  a  consequential  relief. 

White  a  J.  <fe  Wallis  J. 

Kollipara  Svhbayya  v.  KoUipara  PUchayjfa  8  M.  L.  T.  809. 

Sec  48— Deciara^ion  fluit— Possession  of  Plaintiff— ?raf— 

Custom — sucoesdion — Daughter — Collaterals  in  the  seventh  degre^^nus 
probafhdi—Chohan  RajpiUs  of  Kharwan  village,  Jagadhri  Tatisil^  Am- 
balla  District.— Ho  a  suit  for  a  declaration  of  title  to  certain  lands  it  was 
pleaded  that  the  plaintiffs  not  being  in  possession,  the  snit  was  barrei} 
by  the  sec.  42  of  the  Specific  Belief  Act.  Neither  party  bad  aueeeed^d  on 
the  record  to  prove  possession  by  affirmation  evidence.  The  lands  w^e  heMI 
in  actual  possession  by  mortgagees  and  by  tenants,  and  it  was  not 
clear  whether  plaintiff  or  the  defendant  had  received  rents  from  the  tenants 
The  defendant  relied  on  the  mutation  entry  in  her  favour,  and  the  plain- 
tiffs on  entries  in  the  Girdhawari  papers. 

He)d,  that  under  t^e  circumstances  of  the  case  the  ^uit  for    a  declara* 
tion  was  maintainable  I.  L.  R.  XV  Mad,  307,  followed* 

Rattigan  &  Lalchand  J.  J, 

Abdul  Karim  v'Sahibjan  9  F.  L.  B.  302. 

Stamp  Aot,  s.  S&^In^rument,  In$uffiGu,ntly  staniped—Admissibi-' 
litlf,  of  instrument  when  not  to  be  questioned— Acknowledgment  evidencing 
a  fresh  eontraot — Stamp  Act.  Held,  thi^t  an  instrument  oii^e  accepted, 
rightly  or  wrongly,  in  evidence  cannot  by  reason  of  the  special  provisions  of 
a  36  of  the  stamp  Act,  be  challenged  on  account  of  deficiency  of  stamp,  du by. 

Where  an  eck^owledgment  contained  (he  words  "and  shall  be  paid,'* 
held,  that  these  words  evidence  a  fresh  contract  furnishing  an  independent 
cause  of  action.  Greevmn  J.  C. 

Jawahir  Singh  v,  Lachman  Da9,  30  C.  195  distinguished.  Humayun 
Qadr  v.  Wajid  Ali  11  O.  C.  152. 

— ! — S.  40  and  44— Duty  and  penalty— recovered  from  person 

filing  ^Uknim^nlesuit  against  Seoretc^fy  of  State^  maintainaha^Uyof. 
Certain  documents  insufficiently  stamped  were  put  in  evidence  by  the 
representatives  in  interest  of  executaatp.  Tbo  QoUector  recovered  from  the 
persons  filing  them  the  duty  and  penalty  by  sale  of  th^r  property. 

Held,  that  the    Collector's  order    was   open  to    review  by  Revenue 
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authoribies  and  no  suit  lay  agaiust  the  secratary  of  state  for  refund  of 
penalty  realised.  Held,  further,  that  the  persons,  who  wish  a  document  to  be 
admitted  in  evidence,  are  the  persons  from  whom  a  Collector  can  realise 
the  duty  and  penalty,  and  it  it  is  due  from  a  third  person,  they  can  bring 
a  suit  and  recover  it  from  him. 

Knox  &  Aikman  J.  J. 

The  Secretary  of  State  for  India  in  Council  v.  Baeharal  TJltah 
5  A.  L.  J.  262. 

SnccesBion  Certificate  Aot  (VII  of  1889)  Section  ^—Debt,  m^ 
WitiflT  of— section  90  of  the  Transfer  of  Property  Act,  application  under, 
for  money  decree— -Debt  when  accruesdue — Applicant  plaintiff— Execution 
of  decree — Nature  of  joint  family  debt  if  to  appear  on  the  face  of  the  bond 
joint  family  debt. — In  a  legal  pensa  a  debt  is  either  a  liquidated  money  de- 
mand or  a  liquidated  sum  due.  Section  4  of  the  succession  certificate  Act 
is  mandatory.  If  the  matter  of  non-production  of  succession  certificate  is 
brought  to  the  notice  of  the  Court  in  time,  it  is  the  duty  of  the  Court  to 
staj  its  hand  and  to  give  effect  to  the  clear  legislative  intent.  The  amount 
in  respect  of  which  a  personal  decree  under  section  90  of  the  Transfer  of 
Property  Act  is  sought  is  a  debt  within  the  meaning  of  section  4  of  the  suc- 
cession certificate  Act.  It  acctued  due  on  the  date  for  repayment  men- 
tioned in  the  mortgage  bond.  It  is  not  a  case  of  a  succession  opening  oat 
during  the  pendency  of  the  proceedings  in  Court,  but  a  case  between  plain- 
tiff  and  defendant. 

It  is  not  necessary  that  the  debt  claimed  should*  appear  on  the  face 
of  the  bond  that  it  is  a  joint  family  debt;  it  is  a  enough,  if  it  is  admitted 
or  proved  that  the  family  is  joint.  If  the  debt  is  family  debt  and  such 
a  debt  has  vested  by  right  of  survivorship  no  succession  cerbi6cate  need 
be  produced.  Mookerjee  &  Oaspersz  J.  /. 

Sahade  Sukul  v.  Sakhawat  Hossain  VII  Cal  L   J.  658. 

Succession  Certificate  Act,  ss.  19,  3 — Appeal  from  Vizagapatam 
Agent's  order— Madras  Act  XX IV of  1839,8.  Srule  XI  cl.  ^—^'Distriot 
Court"---' ^District  Judge.  The  agent  to  the  Governor  in  Council  at  Viza- 
gapatam is  the  Judge  of  the  PriAcipal  Civil  Court  of  original  jurisdic- 
tion in  the  Agency,  and  consequently  the  Court  over  which  he  presides 
is  a  District  Court  within  the  meaning  of  sec.  3  of  the  General  Clauses 
Act. 

An  appeal  lies  under  S.  19  of  the  Succession  Certificate  Act  from 
the  order  of  the  Agent.  Wallis  &  Munro  J.  J, 

Behabalendrani  v.  Chandraeekara  Rqja  18  M.  L.  J,  252. 
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Suit — Whether  a  firm  can  bring. — A  firm  cannot    siie  or    be  sued; 
only  the  partners  can  sue  or  be  sued.  Irwin  J. 

Mutfi  Raman  v.  Myat,  14  Bur.  L.  B.  56. 

Valuation  Act  (VII  of  1887)— Pre  em/jiion   Buit-^Valuation 

ofauit — Value  of  land — Consideration  for  sale  exceeding  pecaniary  li* 
mite  of  jurisdiction  of  Court — Procedure*  The  plaintiflf  sued  for  possea- 
Bion  of  agricultural  land.  Thirty  times  of  revenue  payable  on  the  land 
did  not  exceed  pecuniary  limits  of  the  Court  of  liunsif,  Ist  Class,  and 
it  was  instituted  in  his  Court  The  consideration  expressed  in  the  sale 
deed  was  Rs.  5000  and  the  Court  finding  that  the  price  was  not  fixed  in 
good  faith  and  that  the  market  value  was  Rs.  4098,  gave  the  plaintiff 
a  decree  for  possession  conditional  on  payment  of  that  sum. 

Held,by  the  Full  Bench  that  the  Munsif  being  incompetent  to  pass 
a  decree  conditional  upon  payment  of  a  sum  which  exceeded  pecuniary 
limits  of  his  jurisdiction,  he  coald  have  returned  the  plaint  to  be  presen- 
ted to  Higher  Coart  having  jurisdiction  to  try  the  suit.  (F.  B.) 

Mahammadafzul  Khan  v.  Kandlal,  9  P.  L.  R.  p.  436. 

Tenancy  in  common. — Ouster — Damages.  An  assignee  of  the  in- 
terest  of  one  of  the  several  cosharerf>  is  entitled  to  all  the  rights  of 
the  assignor,  but  if  the  assignee  be  ousted  from  exclusive  possession  of 
any  part  of  the  undivided  share,  the  assignee  cannot  recover  damages  for 
the  same.  White  C.  J.  &  MiUer  Z. 

Marri  Ramrnna  v,  Ohattam^neni,  18  M.  L.  J.  269. 

jort — Negligence-- Allowing  kiorm— Water  to  flood  anoiher's  land. 
A  Municipality  constracted  a  dam  in  a  creek  but  by  allowing  a  ditch 
which  was  connected  with  the  creek  and  which  drained  away  rain  water 
to  be  filled  up  with  rubbish  of  the  town  and  the  slaices  at  the  dam  to 
be  choked  up  with  weeds,  silt,  and  such  other  things,  the  rain  water  col- 
lected in  the  creek  was  carried  away  and  flooded  the    plaintiff's  property. 

Heldt  that  the  Municipality  was  liable  for  the  misfeasance  since  it 
tamed  their  works  by  negligence  into  a  nuisance. 

Borough  of  Bathurst  v.  Macpherson,  L.  R.  4  App.  Cas.,  266,  followed. 

Chandavarkar  &  Knight  J.  J. 

'Rajendralal  v,  Sural  City  MuuidpalUy,  10  Bom.  L  B.    498. 

Transfer  of  Property  Act,  sec.  A8— Estoppel— Representation^ 
Transfer  or— subsequent  acqaisiiion  of  rights.  The  rule  of  law  underlying 
seo.  43  of  the  Transfer  of  Property  Act  is  that,  as  between^e  trwisferor 
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and  the  transferee,  the  transferor  cannct  plead  substqnent  title  to  the 
land  transferred,  if  he  had  induced  the  transferee  to  pay  money  for  the 
tranfifer.    The  principle  is  an  extention  of  the  rule  of  estoppeL 

Where  a  person  who  had  merely  a  ghatwcdi  interest  in  certain  land, 
mortgaged  it  on  the  representation  that  it  was  his  jatgio  and  he  subse- 
quently g^t  a  rookarari  title  to  it. 

TTeldy  that  on  a  decree  for  sale  upon  the  mortgage  the  mokarari  in- 
terest of  the  mortgagor  passed  to  the  mortgagee. 

Mitra  &  Caaperez  J.  J. 

Mckhoda  v.  Umeah,  7  0,  L.  J.  281. 

— — i.  43  Mortgage — Deoree  far  sale — Vortion  of  property  oom- 

prieed  in  a  mortgage  acquired  by  mortgagor  8ub9eqfisntly  to  deoree. — ^The 
whole  of  a  certain  house  was  mortgaged,  the  mortgagor  having  at  the 
time  an  interest  in  only  a  fractional  share  in  it.  The  Mortgagee  sued, 
and  obtained  a  deoree  for  the  sale  of  the  whole  house  After  that  decree 
was  passed  and  partially  executed,  the  mortgagor  in  virtue  of  a  parti- 
tion acquired  the  remaininflr  interest  in  the  house.  Held  that  section  43  of 
the  Transfer  of  Property  Act  applied  and  that  the  decree  holder  was  compe- 
tent to  continue  execution  of  his  decree  against  the  mortgagor's  after 
acquired  interest.  (Ajijuddin  Sahib  v.  Sheik  Sudan  Sahib  18  Mad.,  492) 
followed.  Bannerji  J. 

Durgctdas  v.  MuJiammad  lemaU  A.  W.  N.  1908  155. 

Ss.  48 — Tranksfer  of  Inam  Zawl— inam  inalienahle-iuba' 
quent  enfranchisement  effect  of. — In  the  absence  of  any  reservation  in 
a  transfer  deed,  th«  transfer  of  the  land  whieh  is  the  subject  of  an  inam, 
involves  the  transfer  of  the  inam  also,  whether  the  inam  be  regarded 
nB-m  grant  of   land  are  as  the  remission  of  the    assessment  thereon. 

If  an  inalienable  inam  is  transferred  and  the  inam  is  subsquently 
eBfiranefateed,  the  transferee  is  entitled  to  claim  the  land  enfranohised 
by  reason  of  S.  43  of  the  transfer  of  Property  Act.  Any  transfer  of  a 
Tillage  service  inam  is  wholly  null  and  void  bj  reason  of  Beg.  VI 
of  1831. 

Held,  also  that  a  statement  in  the  transfer  deed  that  the  lands  were 
sold  to  the  vendor  amounted  to  a  representation  by  him  that  he  was 
entitled  to  transfer  it    within  the  meaning  of  S.  43,  T.  P.  Act. 

White,  &  MUler  J.  J. 

L.  Angannayya  Daroor  Narasanna  18  Jfad  L.  J.  247. 


-8.  68— (?oai/at«A— rwnt/er  not   in  good    faith   voidabh 
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even  though  with  oanMleration— Single  crelitar  entitled  to  maintain 
preeeedings  to  avoid  fraudulent  tranefere. — Held  that,  even  where  there 
i§  some  consideration,  the  transaction  will  be  avoided  under  S.  53  of 
flw  Transfer  of   Property  Act,  if  the   element  of  good  faith  is  notprcscnt. 

Chcmiier  <fe  Qr^van  J.  C. 
ITarmalDas  v.  ChetRam  11  O.  C.  197. 


■8  63 — Mortgage'-fHMi of  oonsiderationfictiani' in-iention  to 
defeat  or  delay  creditors— False  caee,  setting  up  of  af  a  later  stage^  EffeeL 
A  mortgage  purported  to  Secare  Rs.  8,  500,  But  it  was  proved  that  Bs. 
4,  858  only  of  the  consideration  money  had  passed.  If  was,  ho  wever 
not  shown  that  the  transaction  was  intended  only  to  defeat  or  delay  the 
realisation  of  their  dues  by  certain  other  creditors,  though  after  the 
latter  had  attached  the  mortgaged  properties,  the  mortgagees  instituted  a 
suit  for  the  recovery  of  the  whole  amount  stated  in  the  mortgage. 

Held,  That  in  the  eircamstaaces  a  decree  should  be  passed  in  favour 
of  the  mortgage  on  the  footing  of  the  amount  aetually  advaneed  th^t 
part  of  the  traneaotion  being  separable  from  the  rest.  The  setting  up  at 
a  later  stage  of^a  false  case — should  not  offect  rights  created  by  the 
transaction.  Mitra  &  Caspersz,  J.  J, 

Sajani  Kumar  Das  v.  Oour  Kishore  Sahaaud,  L.  W.  N.  761. 

8fl.  68 — Hortgage-Assignment  of  fictitious  morgage — Suhie- 
que%i  rikortgage  for  consideration— No.  interest  passes  to  the  transferee — 
Bights  of  assigned  as  against  mortgagor  and  subsequent  m4>rgagee. — 
One  made  a  fictitious  mortgage  of  certain  property  m  favour  of  H.  who 
.  transferred  the  mortgagee  rights  to  his  wife  in  lieu  of  dower  debt.  The 
wife  obtained  the  transfer  in  good  faith  and  for  valuable  consideration 
biu  without  makiag  any  inquiry  as  to  her  husdand's  rights  M.  made 
a  mortgage  of  the  same  property  to  the  respondent  who  sued  to  enforce 
it.  Held^  that  the  tranfer  of  the  fictitious  mortgage  did  not  passaay  in- 
terest to  the  transferee    notwithstanding  that  it  was  made  bonafide  and 

lor  yalaable  consideration.     The  proviso  to  section    53  was  intended  to 
safeguard  the  rights  which  had  already  been  acquired.  A  purchaser  for 

value  must  be  the  purchaser  of  something. 

Held,  farther  that  as  M.  had  made  a  fictitious  mortgage  in  favour 
af  H.  who  thereby  defrauded  his  wife,  she  could  enforce  that  mortga* 
ge  against  M.  and  he  could  not  be  heard  to  say  that  the  mortgage  was 
fiotitions  and  ooloumble,  The  balance  of  sale  proceeds,  if  any,  after  satie* 
fyvkg  the  plaintiff's  mortgage  and  all  priorcharges  should  be  applied  t.o 
yajamM*  of  ttie  amount  of  th^  popsideiri^tion  wmed  in  the  transfer  made 
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in  her  favour  with  ioterest.  Stanley  and  Burkitt  J.  J. 

Bastibegam  v.  Banaraiprasad.  5.  A.  L,  J.  305. 

S.  60. — Principal — whether  includes  interest -^TJndet  see- 
tion  59,  transfer  of  Property  Act,  as  it  stood  before  the  amending  Act 
(No.  VI)  of  1904  came  into  force,  the  value  of  the  right,  title  or  interest 
in  immoveable  property  created  hy  a  mortgage  is,  for  the  purposes  of  sec- 
tion 17  (b),  Indian  Registration  Act,  1877,  the  principal  money  secured. 
The  court  therefore  need  not  inqnire  what  is  the  least  sam  which  the 
mortgagor  will  be  liable  to  pay  under  the  mortgage.  Interest  does  not  be- 
come principal  for  the  purposes  of  this  rule  merely  because  it  is  calculat- 
ed in  advance  and  made  payable  along  with  the  actual  principal  on  a 
fixed  date. 

Kuar  Laxman  Rao  v.  Keshao  IV  Nag.  L.  R.  90. 


Sees  66,  67,  81  and  SB.— Mortgage— Subsequent  saUofone 
of  the  mortgaged  lands  Bonafide  purchaser  without  notice — whether  en- 
titled  to  marshalling. — Held  by  the  Full  Bench,  on  the  reading  together 
of  the  two  ses  50  and  81  of  the  Transfer  of  Property  Abt,  a  purchaser  of 
one  of  the  lauds  comprised  in  a  prior  mortgage  has  no  right  to  have  the 
property  marshalled  and  to  insist  that  the  other  lands  comprised  in  the 
mortgage  debt  be  sold  and  if  the  plaintiff  can  not  possibly  be  prejudiced 
by  such  sale,  it  may  be  open  to  the  Couit  to  direct  in  the  decree  itself  its 
sale  before  the  other  property. 

In  exAcution  of  a  decree  for  the  sale  of  both  parcels  of  the  property, 
the  part  not  already  sold  to  the  purchaser  may  be  sold  first,  and  if  the  pro- 
ceeds are  sufficient  to  discharge  the  mortgage-debt  the  sale  of  the  remain- 
der may  be  stopped  Bama  v.  Subbarayadu  5.  Mad.  387.  Lola  Dilawar 
V.  Dewan  BalaHram  11  Cal.  258.  Bhikhart  v.  Dalip,  17  All.  435.  Magnii-' 
ram  v.  Mehdi    31  OaL  95;  followed.  F.  B. 

Kcmmineni  v.  Mangala  3  M.  L.  T.  287-18  M.  L.  J.  229. 


-S.   81 — Decree    for   sale — '' Recover  if  necessary  from    ihe 


mxnigagor  ** — Instruction  A  mortgagee  obtained  a  decree  to  recover 
his  debt  by  sale  of  mortgaged  property  and  if  necessary  from  the  mort- 
gagor, after  selling  part  of  the  mortgaged  property,  the  mortgagee  sought 
to  sell  other  property  of  the  mortgagor  abandoning  his  right  to  proceed 
against  the  rest  of  the  mortgaged  property,  Held  that  the  mortgagee 
having  abtained  a  decree  which  he  could,  execute,  the  only  question  for 
decision  by  the  court  executing  it  is  what  dees  that  decree  direct  that 
^)ie  decree  must  be  construed  as  requiring    the  decree  bolder  to  exhi^ust 
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his  remedy  agaiast  the  mortgaged  property  before  he  can  cemmenee  pro- 
▼edings  against  the  mortgagee  or  his  other  property,  the  necessity 
contemplated  by  the  decree  is  a  necessity  of  proceeding  against  other 
property  or  the,  mortgagor  personally  only  if  the  mortgaged  property 
proves  insufficient  to  realise  the  amount  due. 

Miller  dk  Munro  J.  J. 
Manti  Kimoji  u  Ramamurthy  3  M.  L.  T.  885. 

See.  69— *" Attest  " — Movigage—ExecvAion.  A  mort- 
gage deed  is  not  attested  within  the  meaning  of  s.  59  of  the  Transfer 
of  Property  Act,  if  the  witnesses  are  not  present  of  the  execution  but  affix 
(heir  signatures  on  the  acknowledgment  by  the  mortgagor  of  the  exeou« 
tion  of  the  instrument  by  him. 

The  meaning  of  the  word  ''  attested  ''  explained. 

The  rule  is  different  in  the  case  of  wills  in  India. 

Wallie  &  SavkarWk  Nair  J.  J, 

8hamu  Patter  v.  Abdvl  Kadar  R'muthdn,  18  M.  L^  J.  219. 


S»  68— (c) — Mortgage — Gonatruetion  of  dooument—Pw)er 
cf  mde  in  a  U8ufmctiiary  mortgage )  A  mortgage-deed  which  was  pri- 
marily usufructuary  provided  that  if  the  mortgagor  failed  to  deliver  pos,se« 
ssion,  or  if  the  mortgagee  was  dispossessed  from  the  mortgaged  premises 
he  might  recover  the  amount  of  the  mortgage  debt  from  the  mortgi^or 
and  the  mortgaged  property.  Hdd  that  the  mortgagee  failing  to  get 
possession  was  competent  to  sue  for  and  obtain  a  decree  for  sale  of  the 
mortgaged  property.  Stanley  C.  J.  b  Burhitt  J. 

Narpat  v.  Ram  Saran  Dae,  30  All.  162 


— — S&  88,  98— Decree  for  sale  ^Time  fixed  for  payment 

effect  of-^Payment  after  time  but  before  completion  of  sale — Mortgagor's 
rights — Mortgage  decree  for  sale — No  conversion^  into  decree  for  foreclo* 
sure — /trteres^ — Rate  of— Mortgage  decree,  form  of  The  mortgagor  (judg- 
ment-debtor) in  a  suit  for  sale  on  the  mortgage  is  entitled  to  stop  exe- 
cution by  payment  of  the  debt  at  any  time  before  the  completion  of  the 
■ale.  The  execution  sale  is  not  finally  complete  until  the  defendant  has 
had  an  opportunity  of  obtaining  its  rescission  under  S.  310A,  0.  P.  C. 

The  mortgagor  (judgment-debtor)  is  under  no  necessity  of  showing 
good  cause  for  not  paying  within  the  time  fiied  in  the  decree.  The 
ruling  in  Vallabha  Velia  Rajah  v.  Vedapuratti  should  not  be  extended 
ip  its  operation  to  suits  for  sale  against  the  mortgi^gor^ 
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Obiter:  A  eale  may  under  gg.  88  and  92  T.  P.  A.,  be  ordered  in  lieu 
of  foreclosure  in  a  suit  for  foreclosure  or  redemption,  but  a  decree  for 
sale  cannot  be  converted  into  one  for  foreclosure. 

The  time  limit  fixed  in  a  decree  for  sale  for  payment  of  the  mortgage 
money  is  primarily  and  principally  a  restriction  on  the  mortgage  decree- 
holder  by  staying  bis  hands  from  executing  the  decree. 

A  decree  for  sale  under  sec.  88  T.  P.  Act ,  is  a  final  decree  and  all 
subsequent  proceedings  are  proceedings  in  execution  and  to  them  the 
provisions  of  the  Civil  Procedure  Code  are,  so  far  as  they  may  be  appli< 
cable,  to  be  applied. 

The  mortgage  bond  in  the  case  provided  that  the  mortgage  was  to 
take  the  usufruct,  i.  e.  the  annual  melwaram  for  the  principal.  Hdd,  that 
the  mortgagee  in  possession  was  entitled  only  to  the  Court  rate  of  interest 
oa  the  principal  amount  from  the  date  fixed  for  payment  and  not  to  the 
melwaram  of  the  property  under  the  mortgage.    Miller  &  Munro  J.  J. 

Audipuranam  v.  Oopalasamy  Mudaly,  18  M.  L.  J.  259. 


— -S.  90^Applioationfai' a  personal  decree  against  mortgagor 

— Limitation— Held  that  the  fact  that  there  is  no  express  personal  cove- 
nant to  pay  the  mortgage  money  is  no  bar  to  the  mortgagee  obtaining 
a  personal  decree  under  section  90  of  the  Transfer  of  Property  Act^ 
1882,  against  the  mortgagor  if  the  requirements  of  the  section  are  other- 
wise fulfilled:  a  personal  covenant  to  pay  is  implied  in  and  is  an  essen- 
tial part  of  every  simple  mortgage.  Sawaha  Khandapa  v.  Abaji  Joti- 
rav  fll  Bom.  475)  not  followed.  Unicham^n  v.  Ahmed  Kutti  Kayi  21 
Mad.,  242)  referred  to. 

Held  also  that  on  an  application  under  section  90  of  the  Transfer 
of  Property  Act  it  is  the  date  of  filing  the  suit  which  has  to  be  looked 
to  in  considering  the  question  whether  the  balance  is  legally  recoverable 
from  the  defendant.    Hamid^vMin  v.  KedarNath  (20  All.  386)  followed. 

Aikman  &  Orijffin  J.  J. 

JangiSingh  v.  ChandarMol,  A.  W.  K  1908,  161. 

Ss.  90—Clivil  Procedure  Code,  section  316— Mortgage— Sim- 

pie  money  decree  accepted  by  mortgagee— Sale  of  mortgaged  property  in 
execviion  of  such  decree.— Even  though  the  mortgagee  disclaims  all  inte- 
rest in  his  mortgage  and  asks  for  and  obtains  a  simple  money  decree 
he  is  precluded  by  section  99  of  the  Transfer  of  Property  Act,  from 
bringing  the  mortgaged  property  to  sale  in  execution  of  the  simple  money 
4epree.   Mqdho  Prashad  Singh  v,  Baijnath,  Weekly  Notes,  1905.  p.  153, 

Digitized  by  LjOOQIC 


eoiH  I  OivU.  The  Lawyer.  U& 

followed.  Bat  if  saoh  a  sale  does  ia  faofc  take  place  aud  is  confirmed  and 
a  certificate  is  granted  to  the  auction  purchaser  the  sale  cannot  afteawards 
be  impeached  upon  the  ground  that  it  was  in  violation  of  section  99  of 
the  Transfer  of  Property  Acb.  Sonu  Singh  v,  Bihari  Singh,  33  Calc  283, 
dissented  from.  Aikman  dk  Karamat  Hwain  J. 

Kishan  Lai  v.  Umrao  Singh,  30  All.  146. 

sec.  112,  123.— Gift  of  immoveable  property— ieed  registered 

after  the  donor's  death-Practice— Remand  taking  of  evidence  by  the  District 
Court  permissible. — A  gift  of  immoveable  property  duly  made  by  means  of 
a  registered  deed  is  not  invalid  merely  because  registration  of  the  deed 
of  gift  may  tave  taken  place  after  the  death  of  the  donor.  Naind  Kishore 
V.  Suraj  ri898)  I.  L.  B.  20  All.  392  followed. 

It  is  the  invariable  practice  of  the  Courts  in  the  mofussil  that  when 
a  remand  involving  the  taking  of  fresh  evidence  is  ordered,  the  District 
Court  (ends  do^n  the  case  to  the  first  Court  in  order  that  the  evidence 
may  be  taken  there,  and  thii  is  done  in  the  interests  of  the  parties  them- 
selves  and  for  their  convenience.  But  nevertheless  the  District  Court  still 
remains  empowered  by  the  order  of  remand  to  take  what  evidence  it  may 
see  fit  to  take,  and  record  its  findings  upon  it. 

Batchdor  &  Beaman  J.  J. 

Khushaba  v.  Chandrabhagabai  10  Bom.  L  R.  53G. 

Trust  Act  ( II  of  1882, )  Section  84— PttWic  Ohariiable  Trust— 
Applioability  cf— Corporation  sole — Effect  of  nominatittg  Cjlhctor,  etc. 
as  Trustees.  Where  by  a  trust  deed,  dated,  dated  the  8th  of  April  1862, 
C.  appointed  the  Collector  of  Karachi,  the  chaplain  and  the  ofiicer  Com- 
manding the  Troops  in  Karachi,  trustees  to  administer  property  beqaea* 
thed  by  him  in  charity,  and  th  OfiScers  holding  the  said  appointments  in 
1907  applied  under  sec.  34  of  the  Indian  Trust  Act  for  permission  to  sell 
and  convert  the  immoveable  property  into  cash  and  invest  the  same  in 
secarities  recognized  by  the  Trust  Act. 

Hdd,  that  none  but  legally  recognized  persons  could  be  appointed 
trustees,  and  the  officers  mentioned  in  the  trust  deed  not  be  corpora- 
tions sole,  the  legal  effect  of  appointing  them  trustees,  was  to  appoint 
the  gentlemen  holding  the  offices  at  the  time  the  deed  came  into  effect. 
The  gentlmen  now  holding  the  offices  could  at  most  be  treated  as  cons- 
tructive trustees  to  whom  section  34  was  inapplicable.  Held,  further, 
that  the  Trust  bsiog  a  public  charitable  Trust,  it  was  excluded  from  the 
operation  of  the  Indian  Trust  Act, 

Applicatiou  by  Qerald  Edward  NicolU  and  2  inkers,  1  iSifind  L.  R.  218 
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United  Frovinoes  MnnioipalitieB  Act,  sec.  17— 5mt  agwMi  Mu- 
nieipal  Board^Miadeaoription  of  defendant.  Where  a  suit  is  institnted 
againrt  a  Municipal  Board,  it  must  be  brought  in  the  corporate  name  of 
the  Board  and  not  in  the  name  of  the  Chair maD.  Bannerji  J. 

Stmtan  v.  The  Chairman,  Municipal  Board,  Allahabad,  A.  W.  N., 

1908,  1C5. 

U.  F.  Land  Revenue  Aet  (IIX  of  1901),  sees.  66,  86—Oharghar 
nna  whether  a  oeas.  Held,  that  a  tax  of  half  an  anna  payable  to  the 
aemindar  by  the  tenant  for  occupation  of  house  site  and  known  w  ghar- 
gbanna  was  not  a  cess  within  the  meaning  of  sections  56  or  86  of  the 
Land  Revenue  Act,  and  the  zemindar  could  maintain  a  suit  for  its  reco- 
v-erjr,  Bwriciiti  J. 

Balwani  Singh  v.  Shankar,  5  A.  L  J.  361. 

Vendor  and  Vendee— Mortgage— Righte  and  position  of  Vendee 
ef  a  share  in  joint  mortgaged  property  when  U  w  redeemed  in  part  or 
whde  by  hie  money-^Amendment  of  plaint  in  further  appeal.  Held^  that, 
when  a  Vendee  of  a  share  in  a  joint  property  already  mortgaged  by  all 
its  owners,  redeems  whole  of  it  by  his  own  money,  he  steps  into  the  posi- 
tion of  the  original  mortgagee  in  respect  of  the  shares  of  the  other  co- 
sharers  and  acquires  a  charge  thereon,  and  that  the  co- sharers  have  no 
right  to  take  possession  of  their  shares  without  paying  to  the  Vendee 
their  quota  of  the  mortgage-money. 

Practice:  Under  the  circumstnnces  of  this  case,  plaintiff  was  allowed 
to  amend  his  plaint  in  further  appeal.         Chatterji  &  Johnstone  J.  J. 

Famddin  v.  Budha,  3  P.  W.  R.  236. 

Wild  annimala. — Elephant— Animals  feroR  n^tv/je— Right  of  property- 
Animus  revertendi— Recapture.  When  a  wild  animal  has  escaped  from 
captivity  and  pareuit  of  it  has  been  given  up,  the  property  which  a  man 
may  formerly  have  had  in  it  ceases]  and  it  becomes  open  to  any  one  else 
to  rodnce  the  animal  to  his  possession,  and  when  it  will,  for  the  time,  be- 
come his  property.  An  animal  which  has  gone  away  and  may  be  sup- 
posed to  be  likely  to  return  to  a  state  of  captivity,  is  not  a  wild  animal 
Where  an  elephant,  which  had  apparently  been  in  a  state  of  domestica- 
tion for  a  long  time,  disappeared  from  the  jungle  where  it  regularly  gra- 
zed but  resumed  its  domestic  habits  on  being  recaptur<^d: — 

Held,  that  the  elephant  was  not  a  **  wild  animal, ''  and  thaj  the  pro 
perty  in  it  never  ceased  with  the  original    owner. 

Stephen  &  Holmwood  J.  J, 
Mahadar  Mohanta  v,  Balaram  Oagoi,  36  Calc,  413. 
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Acoount — Settled  Accounta-^Settlement  of  acoounta  by  pamng  a  prth 
midBory  note-^lfo  fraud  or  coercion  used — Waving  of  examination  of 
accowUa  by  plaintiff  of  hie  free  vriU—Accawnts  not  to  be  re-opened.  ITie 
plaintiff  and  defendant  had  mutual  dealings  and  aooounts.  In  settling  these 
aeconntfi,  the  plaintiff  of  his  own  free  will  and  accord  and  without  any 
fraud  praclised  or  Undue  influence  exerted  by  the  defendant  waived  his 
right  to  an  examination  of  the  accounts  for  the  purpose  of  asoertaining  the  , 
balance  due  and  agreed  to  treat  a  gross  sum  of  Rs.  8,556  as  due  from  him 
and  accordingly  executed  a  promissory  note  for  that  amount.  The  plaintiff 
then  sued  for  a  declaration  that  the  promissory  note  in  question  was  fraudu- 
lent and  had  been  obtainad  from  him  by  undue  influence,  and  was  good  only 
to  the  extent  of  such  sum  as  might  be  found  due  on  taking  account  between 
the  parties.  At  the  trial,  the  allegations  of  fraud  and  undue  influence  on 
the  part  of  the  defendant  and  want  of  free- consent  on  the  part  of  the  plain- 
tiff were  held  not  proved. 

Heldf  that  on  the  principle  enunciated  by  the  Priyy  Council  in  McKeUar 
V.  Wallace,  (1853)  5  Moo.  L  A.  372,  the  promissory  note  must  be  treated 
either  as  the  result  of  a  settled  account  or  as  a  settlement  by  compromise. 
In  either  case,  it  could  not  be  re-opened.     Ohandavarkar  &  Knight  J.  3. 

Magmram  v.  Laocmiwxrayan,  82  Bom.  363. 

Act  X  of  1S69.— Civil  Procedure  Code  {Act  XIV  of  IS&SX  sec,  SIS 
—AppUcdbilily  of.  The  provisions  of  sec.  373  C.  ?•  0.  have  no  appli- 
cation to  suits  instituted  under  Act  X  of  1859. 

Where  a  plaintiff  applied  to  withdraw  a  suit  for  rent  and  the  Court  . 
permitted  such  withdrawal  but  ^dismissed  the  suit  and  did;not  give  dis- 
tiDCt  permission    to  bring  a  fresh  suit  upon    the  same  cause  of  action. 

Peld  thiit  a  fresh  suit  was  maintainable* 

Caeperez  &  Sharfuddin  /•  /,     .  . 
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Sheikh  Golam  Mahomed  v.  SioBendra  Pada  Banarji,  12  C.  W.  N.  893. 

>.r  ,>  M  s^og,  1^^  l6lU— 4t>P«rf  A^ari  ex  parte— JkpplAcation  far 
Teh6&itimfi—ReffMatf(y^  of  Oivil    Prooe^ 

dim' Cods,  9M  65ff,  560  and  588.  When  an  appeal  preferred  nnder  sec. 
100  of  Act  X  of  1859  againefc  an  order  of  a  Deputy  OoUeetor  was  heard 
fay  the  District  Judge  ex  parte. 

BMi  titBwkr  seo;  Ml  of  tfte  Aei,  sec^.  550,  5flO  and  688  oL  ^127) 
o|tli#  Oivil  Procedure  Code  applied  to  the  case  and  an  appeal  lay  to  the 
High  Court  from  mx  order  of  .the  Dietriot  Judgp  refusing  an  application 
fot  theii*- hearing  of  theappeel.  aUfken  Si  Mockerjee  J.  J. 

.    Sari  Kriehna  Mahenii  v.  Bhvsan  Chofuira  MahenH,  12  0.  W,  N.  881 

A^nitidstntm.—OrimifuUmieap^  by  odmitiis^ator— iTo 

binding^€hneral  cbservatian  in  judgment.  In  the  absence  of  an  express 
floding  that  a  person  is  guilty  of  criminal  misappropriation  as  to  any  of 
the  sums  for  v^uch  he  and  other  administrators  wore  held  liable,  the  gene- 
ral observations  in  the  judgment  which  goes  to  show  that  in  the  opinion 
of  tho  Judge  that  die  administrators  had  acted  dishonesty  are  no  evidence 
that  as  to  any  particular  claim  the    person  was  criminally  liable. 

White  0,  J.  A  WaUis  J. 

Eraeala  Qurunolthan  Ohetty  u.    Addippalli   Rayhaenbn  Ohetty,  3 

M.  L.  T.  894, 

AAYVMfi  V^mUi^9n.--Jlihn4gQge  with  eonditiaml  saU^IUsgal  fore^ 
dMVirfi  Sfoeeedingji—^o  adveree  paemmion  by  morigagie^Na  efieet;of  mu- 
iaUon  of  namee.  Hdd  that  a  mortgagee  with  oonditioaal  sale  who  has 
taken  foreclosure  proceedings  in  a  court  having  no  jurisdiction  to  entertain 
them  eannpt  by  assertitfg,  himself  to  be  purchaser,  and  getting  mutation 
to  that  effect  in  his  favor,  start  a  possession  adverse  to  bhe  mortgagor  and 
deprive  him  of  his  right  to  redeem  the  mortgaged^  property. 

Clerk  a  J.  &  Reid  J. 

Inder  v.  Asa  Singh,  8  P.  W.  B.    382. 

Agra  Tenancy  Aot,  S«  201— Evidence  Act),  a.  4— Evidence— 
Preeumpticn  ^Record  of  plaintiff  *8  name  as  a  co  eharer.  Hdd  on  a 
construction  of  section  201  of  the  Agra  Tenancy  Act^  1901,  that  the  words 
"If  in  any  suit  instituted  under  the  provisions  of  Chapter  XI  ♦  ♦  ♦  ♦ 
the  plaintiff  is  recorded  as  having  such  proprietary  right,  the  Court  ^hall 
presume  that  he  has  it/'  mean  that,  so  far  as  the  Revenue  Court  is  concer- 
ned, such  Court  is  bound  to  presume  in  fkvouv  of  the  j^aintiff^  and  it  is 
for  th»4e&iidaat  ''^  eetiWiah  bf  suit  in  the  Civil  Court  that  the  plaintiff 
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as  no  sQoh  proprietary  right."  Dhanka  v.  Umrao  Singh  <(S0  All.,  58) 
and  D%1  Kunwar  v.  Udai  Ram  ("29  All.  148)  dissented  from.  The  judg- 
ment of  Richards,  J.  in  Dhanha  v.  Umrao  Singh  (Weekly  Notes,  1M7,  p. 
43)  followed.    Banwari  Lai  v.  Niadar   (  29  All.  168  )  explained. 

Banerji  &  Richard9  J.  J. 
Beehan  Singh  v.  Karan  Singh,  A.  W,  N.  1908, 186. 

Appeal — Appellate  Court,  power  of-^-Alternative  relief^Contending 
defendante^Pro^iee.  If  in  a  mortgage  snit,  in  which  the  plaintiffs  al^k  for 
relief  against  two  sets  of  defendants  in  the  idterhatiTe  the  first  Court  gives 
^'dcerse  against  one  let  of  defendants  and  dismieses  the  suit  as  against  the 
other,  the  Appellate  Oocst  has,  xm  appeal  fay  one  Mt  of  d^fevdai^ti,  in  which 
tiie  other  9et  of  defendant  4b  made  a  patty  respondent,  power  to  «Uer  the 
decree,  so  as  to  make  the  iMAer  liable,  the  real  oonttest  itf  the  ChB6  being  bet- 
ween the  defendants.  Upendra  Lai  Mukerjee  v.  Qirindra  Ifalh  Maker jee 
86  CMc  665,  Hitdaon  v.  Baadeo  Bajpye,  86  €a!e.  109  Bt^  Rupjaun  Bihee 
V.  Abi^  Kadir  Bhuyan,  81  Oidc.  648.  fbllowed. 

JBrttt  tft  Vodne  J.  /. 

lawardhari  Singh  v.  Sahebzadit  85  Calc.  638 

AttHOhment— Provident  Fund  of  Gorporaiion  of  Calcutta — Sviecrip- 
iian^^CalmUa  Fwnde  Act  (IX  of  1897)  8$  e^i)  4,  ^-^Ptovideni  funds 
Ad  (Amendment  )  Act  (  IV  of  S903  )  8.  e^'CompuUory  depoaUa''— 
Trwieea.  The  Provident  Fand  established  by  the  Municipal  Corporation 
of  Calcutta  is  governed  by  the  provisions  of  the  Provident  Funds  Act  of 
1807  and  the  Provident  Funds  famendmemt)  Act  of  1903.  These  Acts  render 
any  subscriptions  to  the  Fund  in  the  hands  of  the  Trastoe  6f  the  Fond  not 
Kable  to  attaduaent  B^rrington  J. 

Seth  Manna  Lai  Parruck  v.  Oainaford,  86  Cate  ;641. 

Attorneyship, — Examination  board  of  Examinere-'diecretion  of 
the  Mandamus  jurisdictuyfh  of  the  Court  to  interfere-^Letters  Patent,  1866, 
ds.  98, 10  Specific  Relief  Act  (  1  of  1877  )  sec  iB—RuUs  of  Bigh  Court, 
Nos.  HI  tolls  and  132.—SenMe,th^  Court  has  no  jurisdiction  Jto  in- 
terfere with  ihe  discretion  of  the  Beard  of  Bxaminers  and  eannet  where 
there  is  %  discretioa  imposed  on  any  body,  isavoa  wtit  of  iaattda«i«9or 
compel  that  body  to  ezerciaa  that  cUseretioo  in  any  paitienla^way,  bM 
caa  only  compel  the  exercise  of  that  discmtion  in  a  manner  f«r  amdid 
and  unprejodiced  and  not  arbitrary  capricious  or  biased,  much  less  warp- 
ed by  resentment  or  personal  dislike. 

Per  Woodroffe  /.—The  Court  cannot  dispense    with    the  produetion 
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of  the  certificate  mentioned  in  rule  No.  116  of  the  original  aide    of    the 
TBigh  Court. 

The  Court  will  not  interfere  with  the  conscientious  exercise  by  the 
examiners  of  the  discretion  which  the  Court  has  confided  in  them. 

Rampini  C.  J.  Brett  &  Wood/roffe  J,  J. 

In  the  matter  of  Purna  Chandra  (12  0.  W.  N  873). 

Bengal  Land  Rejriatratioii  Act,  (VH  of  1876)  Sb.  69,68— 
Competent  Cawrt,  meaning  of,  in  s.  Si —Jurisdiction— Revision  by  High 
Court,  power  of  The  High  Court  has  Jurisdiction  under  s.  622  of  the 
Civil  Procedure  Code  to  revise  an  order  made  by  a  Civil  Court  under  s.  59 
of  the  Land  Registration  Act  (  Bengal  Act  YII  of  1876 ).  Um^ul  Mehdi 
V.  Kulsum,  85  Calc.  120,  followed.  A  Court  having  teirttorial,  but  no 
pecuniary  jurisdiction,  is  not  a  competent}  Court  within  the  meaning 
of  8.  59  of  the  Act.  As  soon  as  the  certificate  is  sent  to  the  Cdleotor  and 
he  registers  the  names  of  the  successful  persons,  the  function  of  the  Civil 
Court  terminates  and  the  High  Court  cannot  thereafter  interefere  in  the 
matter.  Mittra  &  CtMpefrsz  J.  J. 

Bamsshwar  Singh  v.  Raghunath  Singh,  85  Calc  571. 

Bengal  Tenancy  Act— sees.  SO,  37, 60,  6S,  lis— Res  Judieatc^—Pre^ 
sumption  as  to  datus  from  uniform  payment  of  rent,  after  record  of 
rights  puUished-suit  for  increase  of  rent  for  increased  areor-Civil  Proce^ 
dure  Code,  sec.  IS-^Rss-Judicata — Where  after  an  entry  in  the  record  of 
rights  that  the  tenant  is  an  occupancy  raiyat,  the  landlord  brought  a  suit 
for  enhancement  of  rent 

ife^d.  That  notwithstanding  the  provisions  of  sec.  115  of  the  Bengal 
Tenancy  Act  the  tenant  was  entitled  upon  proof  of  uniform  payment  of 
rent  for  20  years,  before  the  records  of  rights  were  framed,  to  the  benefit 
of  the  presumption  onder  sub-sea  (2)  of  sea  50. 

That  the  word  "  thereafter  "  in  sec.  115  refers  to  a    period   subse 
quent  to  publication  of  the  record  of  rights. 

A  suit  for  nmegBmmit  of  additional  rent  on  the  sume  additional  area 
which  formed  the  subject — matter  of  a  previous  suit  is  barred  as  the  de- 
cision in  the  previous  suit  bperatus  as  judicata.  Doss  J. 

Maharaja  Radha  Kishore  Mamkya  Bahadur  v,    Umed  aU  \Vl  C.  W. 

N.  904.) 

Sec.  87  els.  (1)  and  {Z).'^Non   transferable  occupan- 
cy holding — Abandonvfient — Ifolice  by  landlord   if  necessary  mortgage  of 
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holding — 8cde  by  mortgagee  of  eofistUutea  abandonment  Service  of  no- 
tice ander  cl.  (2)  of  sec.  47  of  the  Bengal  Tenancy  Act  is  not  indispensable 
to  effect  a  legal  abandonment  and  to  allow  a  valid  re-entry  by  the  land- 
lord. 

The  only  effect  of  service  of  notice  under  sec.  87  cl.  (2)  is  to  make  it 
obligatory  upon  the  tenant  to  have  speedy  determination  of  the  question 
whether  there  has  been  an  absindonment  or  not. 

Abandonment  is  the  effect  of  the  act  of  the  tenant  vacating  the  hold- 
ing without  making  arrangement  for  paym  nt  of  his  rent  as  it  falls  due 
and  for  cultivating  the  land. 

Whether  there  has  been  abandonment  or  pot  in  any  individual  case 
is  a  question  of  intention  to  be  determined  upon  the  facts  of  the  parti- 
cular case. 

When  an  occupancy  raiyat  mortgages  his  non  transferable    holding  and 

the  mortgagee  enforces  the  mortgage  has  the  holding   sold,  and    purchases 

it  himself,  the  possession  of    the  ntiyat  completely  ceases  and  there  is  an 

abandonment  of  the    holding  by  him. 

Mookerjee  &  Ca$perBz  J.  J. 
Sam  Pershad  Koeri  v.  Javxihir  Roy,  12  C.  W.  N.  899. 

&  163^  Landlord  and  tenant^Muneif  wUh  special  power, 

decision  of— Appeal — Suit — Value  of  suit    When  a  Munsif  has  once  been 

specially  empowered  to  exercise  final  jurisdiction  under  s.  153  (b)    of   the 

Bengal  Tenancy  Act: — Held  first,  that    it  is  not   necessary  that  the   power 

should  be  conferred  again  on  him  on  his  transfer  to  another  district;  second 

that  no  appeal  lies  from  a  decision  of  the  Munsif,  where  the  only   question 

decided  was  whether  the    relationship  of  ;  landlord    and  tenant  existed  or 

not  and  the  value  of  the  suit  did  not  exceed  fifty  rupees,    Held  further  that, 

where  the  original  claim  was  more  than  fifty  rupees,  but  it  was  reduced  to 

below  fifty  on  the  case  coming  on  for  trial,  the  claim  must  be    regarded  as 

one  for  less  than  fifty  rupees.  Maclean  0.  J.  &  Coxe.  J. 

ShUabati  Debi  v.  Boderigues.  35  Gala  647. 

S.  143,    170— Bengal    Tenancy   Amendment    Act  (Bengal 

Act  XIV  of  I88S).,  s.  SIOA.  Even  before  the  passing  of  the  Bengal  Tena- 
ncy Amendment  Act  of  1907,  s.  310A  of  the  Code  of  Civil  Procedure  did 
not  apply  to  a  tenure  or  holding  attached  in  execution  of  a  decree  for  ar- 
rears due  thereon.  Maclean  0.  J.  is  coxe,  J. 

Amvddi  Mandal  v.  Mokhada  Moyee  Dad,  35  Gal.  543. 

Bombay  District  Municipal  Act,   (Bom.  Act  III  of  1001)^  sea 

l^—Miynidpai  acquisition  of  la/nd— Proposal  to   acquire— Accepiame 
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of  proposal — Difference  as  to  price-^Gompleted  contract — The  price  ccm 
be  fixed  by  the  Court  in  cases  of  difference.  The  Foana  City  Munioipality 
having  determined  to  acquire  a  portion  cf  the  plaintiff's  house  for  the  pur- 
pose of  widening  a  street,  the  plaintiff  expressed  his  willngness  to  allow 
the  municipality  to  acquire  the  same,  but  they  cjuld  not  agree  as  to  the 
price.  That  question  was  referred  to  arbitration  as  required  by  sec.  160 
of  the  Bombay  District  Muuicipal  Act  1901.  But  the  proceedings  before 
the  arbitrators  wero  not  succossfuL  The  plaintiff  then  applied  to  the  Dis- 
trict Judge  unier  eeo  160  (3)  of  the  Act  requesting  him  to  a^icertain  and 
determine  the  compensation  payable.  The  Dietrict  Judge  made  his  award. 
The  MunieipftUty  appealed  from  the  award  oontending  that  they  no  longer 
required  the  plaintiff's  premises  and  that  there  never  was  a  compMed  con* 
tract  with  the  plaintiff. 

Held  (1)  that  t^re  wa9  a  contract  of  sale  at  a  fair  valuvtioa,  where 
the  Court  not  only  can  provide,  but  under  a  speoial  statute  is  oompeUed, 
to  provide  the  means  of  ascertaining  the  price  and  of  enoh  a  OMteact 
specific  performance  would  be  awardable. 

(2)  That  therefore,  there  was  a  contract  between  '^the  parties  from 
which  the  Municipality  could  not  resile. 

As  a  general  rule  where  the  agreement  is  that  the  price  of  the  estate 
shall  be  fixed  by  arbitrators  and  they  do  not  fix  it,  there  is  no  contract  as 
the  price  is  of  the  essence  of  the  contract  of  the  sale,  and  the  Court  cannot 
make  a  contract  where  there  ie  none.  But  the  applicability  or  otherwise  of 
this  doctrine  depends  upon  whether  the  fixing  of  the  price  is  of  the  essence 
qf  the  contract  of  sale. 

Where  there  is  a  difinite  and  a  completed  contract  to  give  and  to  take 
the  estate  upon  terms  to  be  eettled  thereafter,  and  the  valuation  cannot  be 
made  moc2o  et  forma,  the  Court  will  substitute  it  self  for  the  arbitratora 

Batchdor  &  Beaton  J.  J. 

The  Poona  City  Municipality  v.    B^amdiandra   0.    Karve,  10  Bom. 

L.  E.  617. 

Court  fee— on  plaint  Reg.  Ill  of  ISTH  sees.  5,  8—8etUement  suit  in- 
stUuted  before  Settlement  officer  without  Court  fee— Transfer  to  Civil  OouH 
—Cowrt  fee  on  plaint  if  leviable.— lio  institution  Court  fee  need  be  paid 
when  a  suit  which  was  instituted  before  a  settlement  officer  under  the 
provisions  of  Res  III  of  1872  without  Court  fee  was  tramferred  to  .m  Gml 
Court  under  sec.  5  of  the  Regulation.  Rampini  &  SurfuddinJ.  J^J. 
Bibee  SoUaJi  Kumari  Saheba  v.  Md.  jRad^rudin  12  C.  W.  N.  917. 
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S.  2,  103,  666,  668,  684,  588  (21)— Order  dimmsdng  8utt 

or  appeal  for  default  under  section  102  or  556  respectively  not  a  'decree* 
a/nd  not  appealable  under  section  584.  A  deoisioQ  dismiBsiog  a  suit  or 
appeal  for  default  of  plaiotifiTsor  appellant's  appearance  under  secbion  102 
ftsd  556  of  the  Code  of  Civil  Procedure  respectively  is  not  a  'decree'  within 
the  meaning  of  the  deflbition  in  section  2  of  the  Code;  and  sudi  decision  in 
a  suit  or  appeal  is  not  appealable  under  the  general  provisions  of  section 
540  or  584  of  the  Code.  Radha  Nath  Singh  v.  Chandi  Char  an  SiThgh, 
( 80  Gale,  660  ),  dissented  from.  Ablakh  v.  Bhagirathi,  (  9  All.,  427  ), 
dissented  from.  The  plaintiff  or  appellant  has  ample  remedies  provided  in 
soch  cases  by  rection  103  and  588^  and  the  Le^laturc  could  not  have  inten- 
ded that  appellants  should,  in  addition  have  the  power  of  appealing  under 
section  584  of  the  Code.  White  C.  /.  &  Benson  J.  J. 

Dakskinamoortiiy  PiUai  v.  The  Municipal    Ooundl  of  Trichinopoly. 
81 -Mad.,  157- 

Civil  Procedure  Code  S*  13— Res  judicata— Question  of  right  to 
receive  a  recurring  paymeni--Civil  and  Revenue  Caurts ^Revenue  Court 
deciding  a  question  of  tUle,  The  Plaintiffs  sued  to  recover  their  share  of 
an  amnity  ebargeaUe  on  a  7^  biswa  share  of  a  certain  village  for^the  vears 
1309, 1310  and  1311  Fasli.  In  a  previous  suit  between  the  same  parties 
in  respect  of  the  years  1306, 1307  and  1308,  the  plaintiffs'  right  to  receive 
the  annuity  had  been,  admitted  dy  the  defendant,  and  a  decree  passed  accor- 
dingly which  had  been  affirmed  by  the^High  Court. 

jETeM  that  the  fact  that  the  two  suits  related  to  different  years  did  not 
prerent  the  judgment  in  the  former  operating  as  rts  judicata  in  the  latter. 
Chandi  Prasad  v.  ilaharaja  Mahendra  Singh  (  24  All.,  112  )  followed. 
NeiUrar  did  Uie  faot  that  the  first  decision  was  that  of  a  Court  of  Bevenue 
make  any  difference.  Either  the  suit  was  wrongly  brought  in  a  Bevenue 
Court,  a  defect  which  was  cured  by  its  [Rooming  to  a  Civil  Court  in  appeal 
or  the  Bevenue  Court  deciding  a  question  of  title  might  be  regarded  quoad 
hoc  as  a  Civil  Court.  [Stanley  C.  J.  &  Karamxst  Husain  J. 

DwarkaDas  v.  Akhay  Singh,  A.  W.  N.  1908,  192 

— *S.  13  Expl.  II — Res  Judicata — Matter  which  should  have  been 
made  a  grownd  of  defence  in  previous  suit — subject  matter  if  mvst  be 
ideniieal—Rent  i'uit—Ex  parte  decree — Plea  of  payment  not  raised — cUUm 
of  set  off  in  sfubsequenl  rent — suU. — In  a  suit  for  rent,  the  defendant  claimed 
a  set  off  for  a  certain  sum  which  he  said  he  had  paid  on  account  of  pre- 
vious arrears  of  rent— but  fort  which  no  credit  had  been  given  by  the  jiain- 
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tiff 'fl  in  a  suit  for  the  rent  of  that  period.  That  suit  had  been  heard  ezparte 
and  decreed  in  the  Plaintiff  'a  favour. 

Held — That  the  plea  of  payment  now  raieed  should  have  been  made 
a  ground  of  defence  in  the  previous  suit  and  the  Defendant  was  precluded 
from  claiming  a  Eet  off  in  regard  to  it  by  Expl.  II  of  sec.  13  of  the  Civil 
Procedure  Code.  Bampini  C.  J.  &  Ryvea  J- 

Jamadar  Swgh  v.  Serajudin  Ahmed  Chovcdhury  12  0.  W.  N.  862. 

Ss.  20,  24 — Two  suits  in  two  Courts  under  different  High 
CouHs — High  CoiMrt-^JurisdictionStay  of  proceedings.  Where  two  suits 
between  the  same  parties  are  pending  in  two  Courts  under  two  different 
High  Courts.  Held,  that  the  High  Court  under  the  conjoint  operation  of 
Ss.  20  and  24  of  the  Code  of  Civil  Procedure  can  direct  proceedings  to  be 
stayed  iu  one  Court  pending  trial  in  the  other  Court. 

Maclean  C.  J.  &  Coxe.  J. 

Venkata  Sa  Barod  v.  Maksudan  Das,  35  Calc.  641. 

— S.  28— "Same  matter" — Joinder  of  defendants.     Plaintiff  a 

minor  Eued  on  attaining,  majority^  his  guardian  the  2nd  defendant,  implead* 
ing  defendants,  and  3  to  8  as  persons  in  possession  of  property  wrongfully 
sold  to  some  of  them  by  the  guardian  the  2Qd  defendant.  Held,  that  the 
suit  was  rightly  framed  and  that  there  was  no  misjoinder, 

Bemon  &  Miller  J.  J. 

Dorasawmy  Pillay  v.  AngtymmcU,  18  M.  L  J.  266. 

St  108— Hearing  of  application  under — during  pendency  of 
appeal.  Where  after  preferring  an  application  for  setting  aside  an  ezparte 
decree  under  8. 108,  C.  P.  Code,  the  Defendant  preferred  an  appeal  against 
the  decree. 

Hdd,  that  the  Bnt  Court  had  jurisdiction  to  hear  the  appUeatioii 
during  the  penden<q^  of  the  appeal.  Doss  J, 

Sarat  Chandra  Dhal  v.  Damodar  Manna,  12  C.  W.  N.  85. 

■  8.  20Q— Limitation  for  application  under  S.  S06— Revision 
where  the  Lower  Court  declined  to  correct  a  clerical  error — dvU  Procedure 
Code,  S.  61B2.  Held,  that  no  question  of  ;; limitation  arises  with  regard  to 
action  under  S.  206,  Civil  Procedure  Coda 

Held  further  that,  where  the  lower  Court  declined  to  correct  a  mani- 
festly clerical  error  capable  of  correction  under  S.  206,  Civil  Procedure 
Code,  it  constituted  a  failure  to  ^exercise  jurisdiction  which  could  be  inter- 
fered with  in  revision  by  the  High  Oonrt.  Qreevan  J.  C. 

gital  Prasad  v.^Abdur-rashidf  11  O,  0.  268, 
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-Ss.  228  248. — Practice— N'otice^Applioalion  for  tranamis^ 


sum  of  decree — exeeution-^Oouri  which  should  ies^e  notice  Code  of  OivU. 
Procedure— The  notice  under  sec.  248  of  the  Code  of  Civil  Prooedare  may 
be  served  by  the  Oourk  to  which  the  decree  is  transmitted  for  execution 
and  not  necessarily  by  the  Court  which  passed  it  and  to  which  an  applica- 
tion is  made  for  transmission  under  sec.  223  of  the  Code.  The  Court  has  a 
discretion  whether  or  not  it  will  issue  a  notice  before  ordering  transmission. 
Ordinarily  in  a  case  like  the  present  it  should  be  left  to  the  court 
to  which  the  decree  is  to  be  transmitted  to  issue  the  notice. 

Woodroffe  J. 
Raja  Sreenath  Roy   v.  Romeeh  Chandra  Acharyya  Chcmdhari  (  12 

a  W.  N.  897. 

Seofl.  232,64:9— Execution — applioation  for  where  to  be 
made — **Trantfer  of  jurisdiction'*  Court  which  passed  the  decree.  The 
expression  '*  the  Court  which  passed  the  decree  "  in  sec.  232  C.  P.  C,  in- 
cludes the  Court  which  by  reason  of  a  transfer  of  jurisdiction  has  jurisdic* 
tion  in  respect  of  the  Rubject  matter  of  the  suit 

Sec.  649  C.  P.  C.  should  if  possible,  be  so  construed  as  to  make  it 
convenient  to  parties  to  execute  their  decrees,  the  decree-holders  as  well  ai 
the  judgment-debtors.  Mittra  £IBM  J.  J. 

UdU  Narain  ChowdharyvrMathwa.  12  C.  W.  N.  859, 

Sec,  237,  and  287. — Decree-holder  puMing  property  to  sah 
without  disdosing  hie  lien,  effect  of--Prrohaser  without  n  otice,  liability 
for  the  undisclosed  lien.  Held,  that  decree-holder  who  has  caused  the  pro 
perty  of  his  judgment-Klebtor  to  be  sold  in  execution  cannnot  afterwards 
set  up  any  claim  of  his  own  a^fainst  that  property  unless  he  shows  that 
the  purchaser  purchased  with  notice  of  it.  Evans  J.  C. 

Baldeo  v.  Ausan  Singh  11  O.  C.  206. 

S.  244.— -Auction  purchaser  not  a  representative  of  decree- 
holder  when  the  question  is  the  right  of  such  purchaser  to  possession 
against  judgment  debtor.  The  purchaser  at  an  auction  sale,  held  io  execu- 
tion of  a  decree,  is  not  the  representative  of  the  decree  holder,  when  the 
question  to  be  decided  is  the  right  of  such  auction  purchaser  to  poseession 
as  against  the  judgmenl-debtor.  S.  244  of  the  Code  of  Civil  Procedure  is 
no  bar  to  a  separate  suit  by  the  auction  purchaser  for  poscecsion  of  the 
purchased  property  from  the  judgment  debtor.  Kishori  Mohun  Roy  Chow- 
dry  V.  Vhunder  Nath,  14  Cal.  644,  followed.  ManicTcka  Odayan  v.  Raja- 
gopdla  PiUai,  30  Mad.  507  doubted,  Sandhu  Taragnar  v.  Hussain  Sahib, 
28  Mad.  87,  considered.    Obiter :— The  purchaser  from  a  decree*holder  is  but 
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the  porohaaer  at  Court  sale  is  not,  a  representative  of  the   decree  holder  for 
the  purposes  of  S.  244' 

White  0.  J.  <fe  Miller  J. 
Krishna  Satapasti  v.  Sarasvatvla  Sambasiva  Ram  31  Mad.,  177. 


Sections  244,  260. — Payment  twice  over-^smt  fcr  recovery 

of  that  amount  maintainable.— Stotiom  244  and  250  of  the  Code  of  Civil 
Prooedore  do  not  preclude  the  institution  of  a  suit  by  a  judgement  debtor 
for  recovery  of  money,  which  he  has  paid  to  the  decree  holder  privately  and 
the  paymenb  of  which  not  being  certified  could  not  be  recognised  and  for 
which  the  decree  holder  had  taken  out  execution  over  again. 

Stanley  0.  J.  &  Banerji  J. 

Qendo  v.  Nehal  Kunwar  5  A:  L.  J.  475. 


Sec.  ZQQ^Right  to  get  profit  in  future  years— Atta<Jiment. 
(The  decree-holder  applied  for  attachment  of  profits  then  due  to  their 
jtidgment  debtor  from  the  lambardar  as  well  as  profits  which  would  accrue 
at  a  failure  date. 

Held  that  in  the  profits  of  future  harvest  the  judgment-debtor  had 
only  a  possible  right  to  get  a  share,  and  this  possible  right  was  not  liable 
to  attachment  having  regard  to  the  provisions  of  section  266  of  the 
Code  of  Civil  Procedure.  Aickman  &  Karmat  Huaain  J.  J. 

Sher  Shing  v.  8hri  Ram  (  5  A.  L.  J.  10). 

■  Sea  266. — Mortgagees  not  advancing  the  whcle  am^iunt — BcUance 
whether  a  debt  attachment  swU  by  purcharer-^cav^e  of  actum.— The  unpaid 
balance  of  a  loan  does  not  constitute  a  debt  due  by  a  mortgagee  to  a  mort- 
gagor  and  an  not  be  attached  as  such  in  execution  of  simple  money  decree 
against  the  mortgagor.  The  purchaser  of  such  a  debt  has  no  cause  of 
action  to  bring  a  suit  against  the  mortgagees. 

Stanley  0.  J.  &  BurkHi  J. 

Phidcihand  v.  Chandmal  (  5  A.  L.  J.  491. 


——Sect  873. — Withdrawal  of  suit — Withdrawal  in  appeal — 
Change  in  substantive  law  dv/ring  progress  of  a  suit — Law  appUoa* 
ble  to  the  suit—Dakhan  AgriouUwrist's  Relief  Act  Sees.  IS,  IS. — 
Early  in  1905  a  redemption  suit  was  filed  in  the  Subordinate 
Judge's  Court  at  Thana.  The  Dakkan  Agriculturist's  Relief  Act  was  ex* 
tended  to  the  District  in  August  1905.  At  the  trial,  the  subordinate  Judge 
took  the  account  of  the  mortgi^e  upon  the  footing  of  the  application  of 
Ss,  12  and  13  of  the  Act  and  gave  the  plaintiff  the    benefit    of  ihose  pro- 
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visions.  There  was  an  appeal,  and  whilst  ib  was  pending  the  case  of  Fat- 
mabibi  v.  Qanesh  (1)  was  decided.  The  plaintiff  then  seeing  that  by  rea- 
son of  the  above  mluig  the  defendant's  appeal  was  likely  to  succeed  ap- 
plied to  the  Court  for  leave  under  sec.  373  of  the  Code  of  Civil  Procedure 
to  withdraw  the  suit  with  liberty  to  file  a  fresh  suit  tobtain  the  benefit 
of  Ss«  12  and  13  of  the  Act.  This  was  allowed. 

Htld  (1  j  that  the  Judge  in*permitting  the  plaintiff  in  the  stage  of  ap* 
peal  to  withdraw  the  suit  with  liberty  to  file  a  fresh  suit  under  s.  373  of 
the  Civil  Procedure  Code  and  thus  get  the  benefit  of  an  alternation  in  the 
substantive  law,  acted  without  jurisdiction. 

Kdi  (2)  that  the  suit  should  have  been  tried  upon  the  footing  that 
the  Dakkan  Agriculturist's  Relief  Act  had  no  application  between  the 
parties. 

Where  the  law  is  altered  when  a  suit  is  pending  the  law  which  ex- 
isted when  the  suit  was  commenced  must  deeide  the  rights  of  the   parties. 

SciAt  0.  J.  &  Knight  J. 

Prdbhakar  Kaahinath  v.  Khandserao  Antagirao  10  Bom.  L.  R.  625) 


S.  876— Matters  outside  the  scape  of  svM — The  ques- 
tion whether  any  particular  term  of  a  petition  of  compromise  incorporated 
in  a  compromise  decree  relates  to  the  suit  or  is  covered  by  the  subject^ 
matter  must  be  decided  from  the  frame  of  the  suit,  the  relief  claimed  and 
the  relief  allowed  by  the  decree  and  adjustment  by  lawful  agreement.  The 
mutual  connection  of  the  different  parts  of  the  relief  granted  by  a  consent 
decree  is  an  important  element  for  consideration  in  each  case  in  deciding 
whether  any  portion  of  the  relief  is  within  the  Ecope  of  the  suit.  No  harm 
and  fast  rule  can  be  laid  down  and  each  case  must  be  gouerned  by  its 
faets.  Mitra  &  Oaspersz,  J.  J. 

Qdbinda  Chandra  Patd  v.  Dwarka  Nath  Paul  (12  C.  W.  N.  850> 

-S.  461 — Joint  Mitakshara  family — Minor-— Neat  friend — 


Min<yr^e  money  in  Court — Managing  member  of  Mitakshara  family — 
Withdrawal  of  money  from  Court  The  managing  member  of  a  joint 
Hindu  family  governed  by  the  Mitakshara  school  who  is  also  appointed 
guardian  ad  lUem  of  his  minor  brother  for  the  purpose  of  a  rent  suit,  in 
which  both  the  brothers  obtained  a  decree  for  arrears  of  rent  against 
their  tenant,  is  exempt  from  the  restrictions  imposed  by  s.  461  of  the 
Civil  Procedure  Cade.  Mittra  &  Oaspersz  J.  J. 

Harihar  Pershad  Singh  v.  Mathura  LaL,  35  Calc,  561. 

-8s  60^( f  ) 688  {^)—Receiver^Iieqeiver*a  aocatm<»— ZWreq. 
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Ham  (uta^if  appealaiUe — Directions  given  by  a  Conrt  in  passing  receiver's 
aocoonts  are  not  appealable.  Bampini  <t  Shaxfudin  J.  J. 

Keahobati  Kwnuiri  v.  MacOragor,  (85  Cal.  568), 


S*  b22,-^Appeal^^Arbitration — Finality  of  decree  passed 
inf^aoeordance  with  award — Disposal  of  objections  to  the  ulidity  of  award 
by  1st  OovH,— appeal  to  Ihe  privy  Cownoil  against  the  decree  of  Governor 
General's  Agent  in  Bhopal,  Native  State — Special  leave  to  appeal — Held 
that  when  objections  to  the  validity  of  an  award  by  arbitration  have 
been  disposed  of,  whether  rightly  or  wrongly  by  the  Court  of  1st  instance 
and  a  decree  in  accordance  therewith  has  been  passed,  the  decree  becomes 
final  and  is  not  open  to  appeal  on  the  strength  of  those  objections* 

Quoere. — ^Whether  a  decree  by  the  Agent  to  the    Governor    General, 
Central  Indis,  lies  to  the  Privy  Council. 

Hansraj  v.  Sundarlal  (  8  P.  W,  R,  387  )=335  Cal.  646, 

S.  667 — Appeal,  when  to  be  dismissed  for  default — Taldbana 
noi  paid  wiihin  the  time  ordered, — An  appeal  should  not  be  dismissed  for 
default  before  the  date  fixed  for  the  hearing  of  the  appeal  arrives,  simply 
because  the  appealant  has  failed  to  explain  satisfactorily,  why  the  Tola* 
bana  was  not  deposited  within  the  period  fixed  by  the  Court  and  without 
ascertaining  whether  there  was  ample  time  after  the  deposit  to  serve  the 
notices  upon  the  respondents.  Brett  &  Bass  J.  J. 

Chandra  Nath  Bass  v.    Kaliprasanna  Ohakrarti  (S6  Cal.  535.) 

Sees*  662,  688  (28)— Remand— Appedl  from  order  of 
remand  fled  after  decision  of  suU  in  accordance  therewUh.  Held  th»t 
the  fact  that  the  suit  has  been  decided  by  the  Court  of  first  instance  in 
compliance  with  an  order  of  remand  made  under  section  562  of  the  Code 
of  Civil  Preoedure  is  no  bar  to  the  filing  of  an  appeal  from  the  order  of 
remand  or  to  the  hearing  of  such  an  appeal.  Babu  Loll  v.  Bam  KaUi^ 
Weekly  Notes,  1236,  p.  28  followed  SciUg  Bam  v.  Brij  Bilae,  659  over- 
ruled. Madh\k  Sudan  Senh  v  Kamini  Kai^  S^n,  1083,  dissented 
from.  F*  B. 

UmMk  JTunuxm  v.  Jabrandhan,  A,  W.  N.,  1908, 125.  -5  A.  L.  J.  447. 

-Seo.  668— Bemand.    Preliminary  point  what  is  Liability 


for  compensation-am^>unt  of  dam^es. — Where  by  reason  of  the  decision 
on  one  or  more  of  the  issues  recorded  in  the  case  there  has  been  no  nece- 
ssity for  the  consideration  of  the  other  issues,  the  suit  was  dismissed  on 
a  preliminary  point.    The  appellate  court  finding  that  the   issues  consi- 
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dered  were  wrongly  decided  and  the  smfc  wrongly  dismissed  remanded 
the  case  for  the  disposal  of  the  siit  after  cc  nsideration  of  the  remaining 
issues.    Held  the  suit  was  properly  remanded  under  section  662. 

There  were  two  questions  in  the  case  viz,  the  liability  of  the  defen- 
dant to  compensate  the  plaintiffs,  and  the  amount  of  damages.  The  court 
of  first  instance  held  that  the  plaintiffs  were  not  entitled  to  damages  and 
dismissed  the  suit  on  this  preliminary  point,  on  appeal  the  court  of  appeal 
held  that  the  plaintiff  was  entitled  to  damages  and  remanded  the  suit 
for  as  certainment  of  damages. 

Held  the  remand  was  proper.  Coo^,  &  Does  J,  J. 

Saiim  Sheikh  v.  Nagw  Khan  8  0.  L.  J.  169. 

——Sec.  574— Jticigrm^n*  if  proper— No  rectsons.  The  lower 
appellate  Court  in  its  judgment,  recited  the  pleadings  as  well  as  the 
findings  of  the  Ist  Court,  and  added-—'*  Defendants  appsal  against  this 
decree  on  many  grounds  including  a  plea  that  if  they  are  turned  out 
from  here,  they  will  have  nowhere  to  go  and  live.  The  only  questionable 
part  of  the  township  Judge's  decision  seems  to  ma  to  be  the  finding  that 
appellants'  possession  was  adverse.  With  the  rest  I  am  in  complete  agree- 
mexkt  and  I  dismiss  this  Appeal  with  costs.  " 

Held  that  this  was  not  a  sufficient  compliance  with  the  ezpress  pfo- 
vifions  of  section  574  of  the  Civil  Procedure  Code  which  lajs  down 
that  the  judgment  of  the  Appellate  Court  shall  state  (aj  the  points  for 
determination  (b)  the  decision  thereupon  (o)  the  reasons  for  the  decision. 

EarPnoll  J. 

Maung  Kyaw  Oan  Hla  Ma  Fan  v-  Maung  San,  14   Bur.  L  B.  156. 

Sec.  684 — Second  appeal— Custom — Question  of  law — In- 
svffi/iient  or  illegal  evidence*  Held  that  where  a  question  arises  as  to  the 
ezistenoe  or  non-existence  of  a  particular  custom,  where  the  lower  Appel- 
late Court  has  acted  upon  illegal  evidence,  or  on  evidence  which  was 
legally  insufficient  to  establish  an  alleged  custom,  the  question  is  one  of 
law.  Stanley  C.  J.  &  Bwrkitt  &  AUcman  J.  J. 

Bmn  BUas  v.  Lai  Bahadtir^  5  A.  L.  J.  456. 


Sec.  686— Small  Cau9es  Suit— Character  of  the  Suit— Se- 
cond appeal — Framing  isauei— Exact  words  of  the  Legislature  relating 
to  ismuB— Contract  ActMc.  eSl—Agent-^Undisclosed  principal— 'Discloie 
himself' — Striet  construction.— In  determining  whether  no  second  appeal 
lies  under  the  provisions  of  section  586  of  the  Civil  Procedure  Code  the 
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original  character  of  the  suit  ia  to  be  regarded  rather  than  the  charaoter 
it  may  subsequently  assume  by  operation  of  the  findings  of  the  Cout. 

RaTOchandra  Oopal   v,    Sadashiv  Narayan    (1885    ^.  J,  p.    9  ) 
followed.  SenhinB  0.  J.  A  Binchelor  J. 

Lakshmandaa  v.  Anna  32  Bom  356. 


Sec.  695 — Appeal  to  Privy  Council— Leave  to  appeal — 
Final  decree— Bengal  Tenancy  Act  {VIII  of  1886)8.  187— Remand- 
order^  when  can  he  regarded  a  final  decree.  Where  the  cardinal  point 
in  a  suit  was,  whether  notice  under  167  of  the  Bengal  Tenancy  A.ct  to 
annul  certain  encumbrances  was  properly  ser7ed  or  not,  an  order  of  the 
High  Court  holding  that  the  notice  hadbejBn  properly  served  and  remand- 
ing the  case  to  be  tried  out  on  the  other  issues  is  a  final  decree  and 
an  appeal  from  the  decree  to  the  Pfivy  Council    would   lie. 

Ananda  Oopal  Qoaeain  v.  Nafar  Chandra  Chovxihury,   35  Oalc  18. 

Contract. — Puttas,  Contract  of  Insurance  illegal— Specific  perfor* 
mance.  Where  the  plaintiflF  promised  to  effect  an  assurance  and  assign 
the  puttas  to  the  defendant  on  his  paying  Rs.  160. 

Held  that  there  is  noihing  illegal  in  tha  contract  to  assign     the    pt- 
tas  and  even  if  the  original  contract  of  insurance  is  illegal,    it  is  not  open 
to  the  defendant  to  set  it  up.  Sankaran  Nair  J. 

Narigiri  Veeraealingam  v.  Seethapathy  Sathiragoo,  3  M.  L.       893. 

Act  SB.  16, 16 — Coercion — Undue  influence — Mortgage  deed 
executed  by  a  judgment  debtor  while  under  arrest  in  execiUion  of  a  dec- 
Yee — Compromise — Civil  Procedure  Code,  section  S75 — Practice — Appeal 
trusted  as  Sevision— Punjab  Courts  Act  XVIII  of  1854,  sees.  Jfi  amd  70 
(a)andQ>)—i  f  aid  that  a  farther  appeal  is  not  competent  when  the 
decree  of  the  let  Court  has  been  set  aside  or  varied  in  a  suit  for  poEses* 
sion  of  land,  having  jama  below  Rs.  250  on  the  strength  of  a  mortgage 
for  above  that  sum  when  no  question  as  to  the  amount  of  mortgage 
money  due  has  arisen. 

Held  also  that  a  deed  is  not  void  for  coercion  or  undue  influence 
simply  beeause  it  has  been  exeouted  by  a  judgment-debtor  while  under 
arrest  in  execution  of  a  decree  against  him  or  by  one  who  had  just  been 
released  therefrom  at  the  time  of  executing  it. 

Held  further  that  the  Court  is  bound  to  decide  the  case  according 
to  the  compromise  duly  made,  and  certified  to  the  Court,  by  the   parties. 

ChaUerjiS^ 
Hod  Chand  v,  Inam  Bakhsh^  3  P,  W,  P ,  842, 
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Sec.  28."-Gontract  to  money  to  a  fatner  in  consideration 
of  hia  giving  his  datighter  in  marriage. —  Whether  immoral  or  opposed  to 
public  policy. — Held  by  the  Full  Bench  that  a  contract  to  make  a  pay- 
ment to  a  father  in  considerJEktion  of  his  giving  his  daughter  in  marriage 
is  immoral  and  opposed  to  public  policy  within  the  meaning  of  sec.  23  of 
the  Indian  Contract  Act.  White,  Miller  &  Munro  J.  J. 

Kalvaifhguntha  Venkati  Krislnmyya  v.  Kalvanguntha  LaJcshmi  Kara- 

yana  (  4  M.  L.  T.  1  > 

S,  b^.^-^Hundi-consideration  proved  different  from  considera^ 
tion  stated  in  the  Hundi — Maintainabity  on  Hundi. — The  plaintiff  sued 
ona  Hundi  was  found  to  be  given  on  consideration  of  execution  by  plaintiff 
of  a  mortgage. 

Held  that  S«  54  of  the  Contract  Act  required  the  Court  to  dismiss 
the  plaintiff 's  suit,  and  the  Court  had  no  right  to  give  a  decree  for 
money  due  on  a  different  consideration  to  that  stated  in  the  Hundi 

BeddamJ. 
Sami  Aiya  Thevan  v.  Rengaiyingar  (  3  M.  L.  T.  405  ). 

860.  231. — Agent— Undisclosed  principal — ^^Discloses  him- 
self— Strict  cond^ruc^ion.— Section  231  of  the  Contract  Aet  deals  with 
the  rights  (a)  of  the  principal  and  (6)  of  the  third  party  in  cases  where 
the  contract  is  entered  into  by  the  agent  without  disclosing  the  principal. 
The  first  clause  refers  to  the  general  case  and  the  rule  is  that  the  third 
party  shall  have  as  against  the  undisclosed  principal  the  same  rights  which 
he  would  have  against  the  agent  if  the  agent  had  been  the  principal. The 
second  clause  deals  with  the  particular  case  where  the  principal  discloses 
himself  before  the  contract  is  completed.  The  second  clause  should  be 
read  as  governed  by  the  first  clause. 

— SL  264.— -flToiica — Dissolution  of  partnership,  Sub-partnership 

and  Shikmi  Sarik  or  dormant  partner  defined — Liability  of  Shihmi 
Sharik — Held  that  the  term  of  Shikmi  Sharik  (  dormant  partner  )  by  its 
etymological  sence  means  a  partner  whose  name  is  not  disclosed  and  the 
phrase  sub-partnership  means  partnership  within  a  partnership. 

Held  also  that  the  liability  of  a  dormant  or  undisclosed  partner 
ceases  on  the  retirment  notwithstanding  no  notice  is  given  e:fpecially  when 
it  was  net  known  to  the  customers  that  he  was  a  partner,  but  at  the 
same  time  he  remains  liable  for  all  debts  and  obligations  incurred  by  the 
partnership  upto  the  date  of  his  retirement. 

Kensington  &  Lalchand  J,  J. 

Hashmat  AH  v.  Lachhmi  Na/ram  (3  P.  W.  B.  410> 
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Construotion  of  deeds— Deeds  execvuied  in  the  moftMsil— Liberal 
eonstruGtion— charges-Intention  to  make  land  8ecu,rity  for  payment  of  debt 
— Transfer  of  Property  Act  See.  100. — Documents  executed  in  the  mofu- 
Bsil  come  within  the  etatement  of  the  Frivy  Council  in  Hanoomin  Parsad 
Panday  v.  Mussulat  Babooee  Munraj  that  deeds  and  contracts  of  the 
people  of  India  ought  to  b3  liberally  construed.  The  form,  expassion 
is  not  to  be  so  much  regarded  as  the  real  meaning  of  the  parties  which 
the  transaction  discloses. 

Where  having  regard  to  all  the  circumstances  of  a  transaction,  there 
remains  no  doubt  that  a  document  is  sufficient  and  does  not  show  an  in- 
tention to  make  the  land  security  for  the  payment  of  the  money  men- 
tioned therein,  the  document  does  create  a  charge. 

Jenkins  G.  J.  &  Batchehr  J. 

Janardana  Vishnu  v.  Anant  Laxmanshet  (10  Bom.  L  R  575> 

The  words  **  discloses  himself  '  in  section  231  of  the  Contract  Act 
should  be  construed  strictly. 

Fer  Baichdor  /.:— It  has  been,  warmly  urged  that  the  third 
party's  right  to  repudiate,  which  is  allowed  if  the  principal  himself  makes 
the  disclosure,  should  not  be  refused  merely  because  the  disclosure  is 
made  by  some  other  person  or  the  information  reaches  him  from  some 
other  source.  But  the  argument  to  my  mind  is  not  convincing.  For  what- 
ever may  be  the  subjective  belief  or  conviction  of  the  third  party,  it  is 
conceivable  that  be  should  have  no  right  to  avoid  the  contract  unless  the 
principal,  hitherto  undisclosed,  comes  out  into  the  open  and  claims  the 
benefit  of  the  contract  for  himself,  and  there  would  be  no  hardship  in  re* 
quiring  the  third  party  to  challenge  the  alleged  principal  as  to  whether 
he  makes  this  claim  or  not.  Jenkins  G.  J.  &  Batchelor  J. 

Lakshm^ndcts  v.  Anna  32  Bonu  366. 

Dekkhan  AgriooltaristB  ReUef  Act.  (ZVU  of  1879)860.  20.— 
Decree-EoDecviian-Cowis'  power  togrant  instalment^Oivil  Procedure  Code 
(Ad  XIV  ofl88S)  See.  IS  BeyudioatiL—K  Court  has  power  in  execution 
proceedings  to  grant  instalments  in  the  payment  of  a  decretal  debt  under 
S.  20  of  the  Dekkan  agriculturist's  iZelief  Act  1879  even  where  the  ins* 
talments,  are  refused  at  the  time  of  passing  .of  the  decree. 

Jenkins  CJ.&  Batchelor  J. 

Bai  Diwali  &  Qirdhar  Oovindram  Patel  (lO/Bom.  L.  R.  677). 

'Efideuoe.—Thakbust  and  Revenue  Swrvey  maps,  evidentiary 
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value  of— Statement  recorded  in  the  presence  of  parties,  effect  of.— In  « 
dispute,  whether  certain  land  belonged  to  the  estate  of  the  plaintiff  or  to 
that  of  the  defendant,  the  plaintiff  produced  Thakbu^  as  also  survey  maps 
of  the  year  1852-53;  Thakbust  map  contained  a  statement,  which  sup- 
ported the  plaintiff 's  case.  The  predecessor  of  the  appellant  defendant 
had  full  notice  of  the  the  Thak  proceedings,  and  he  objected  to  the  boun- 
dary lines  as  laid  between  his  and  the  plaintiff's  esbate;  the  objection 
was  disallowed.  The  defendant  produced  a  survey  map  of  1855—56  of 
the  district,  which  contained  his  estate,  in  support  of  his  case,  but  he  did 
not  produce  any  Thakbuat  map  of  the  same  year,  and  there  was  no  evi- 
dence, to  support  the  accurancy  of  the  survey  map:— fTeZcf.  that  the  evi- 
dentiary value  of  the  Thakbvst  map,  and  the  survey  map  produced  by  the 
plaintifi^  was  greater  than  that  of  the  survey  map  produced  on  behalf  of 
the  defendant.  Mittra  &  Gaspeasy  J.  J. 

Dunne  v.  Dharam  Kant.  35  Oal  621. 

Evldenoe  Act  S,  01. — Proof  of  original  consideration. — Where  the 
promissory  note  is  the  record  of  the  loan  transaction  section  91  of 
the  Evidence  Act  debars  the  plaintiff  from  resorting  to  the  original  consi- 
deration. Shaw  C,J. 

(Nga  Chet  14  Bur.  L.  R.  179). 

Ezecation  of  decree— Refund  of  money  realized  in  execution  of  a 
decree  afterwards  reversed  in  appeal- Limitation — Eosecnttion  of  decree 
stayed  by  injuuction — Procedure.  On  the  7th  October  1901  an  ex  parte 
decree  on  a  mortgage  was  passed  in  favour  of  the  appellants.  Before  how- 
ever,  the  decree  was  made  the  appellants  had  obtained  an  injunction  res- 
training the  respondents  from  realizing  certain  monies  deposiiied  in  Court 
to  their  credit  After  this  decree  was  passed,  the  appellants  withdrew 
out  of  this  amount  Bs.  19,  041.  The  decree  was  set  aside  on  the  9th 
July  1994.  The  suit  was  retried;  and  on  the  17th  September  1904  the 
the  Court  of  first  iristance  made  a  decree  in  favour  of  plaintiffs  for  Bs. 
17,711-7-0.  This  decree  was  affirmed  by  the  High  Court  on  the  18th 
December  1006.  On  the  17th  September  1907,  the  respondents  applied 
for  a  refund  of  the  difference  (Bs.  1,804)  between  the  sum  realized  by 
the  plaintiff  and  the  sum  finally  decreed. 

Held  (1)  that  the  plaintiffs  were  at  liberty  to  proceed  either  by   ap« 
plication  or  by  suit.    (2)  that  the  application  was  not  barred  by  limitatioa 

Bannerji  dk  Richards  J.  J. 
BUhal  Das  v.  Jamna  Prasad,  A  W.  N.,  1908,  206. 
Ezeoqtioii  of  d90T99»— Appropriation  of  debt  dm  to    two  persons 
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4oimtrda  a  dtbt  due  aga/imt  one  of  them  alone— Amendment  of  jAa4,nL 
Sdd  thftt,  in  executifm  of  a  decree  obtained  against  one  pdiBon  alone,  a 
deeree«)iolder  is  not  entitled  to  have  a  debt  due  to  that  person  and  ano- 
•tber  jointly  realised  and  applied  towards  the  discharge  of  his  decree. 

Where  a  plaintiff  sned  on  a  promissory  note  in  favour  of  himself  and 
others  who  were  added  as  defendants,  on  the  plea  that  he  alone  was  not 
entitled  to  the  amount  claimed,  the  plaintiff  was  allowed  to  amend  his 
plaint  so  as  to  claim  jointly  for  himself  and  the  added  defendants. 

Chamier  J.  G. 

Bijai  Bahadur  Singh  v.  Jang  Bahadur  Singh,  11  0.  C«    225. 

General  Clauses  Aot  (I  of  1904),  sec.  7— Repeal  of  the  MamlaU 
dare*  Courts  Aot  (Bom.  Aot  III  of  1S76),  by  the  Mamlatdars'  Courts  Aet 
(Bom.  Act  II  of  X906y^Smt  commenced  under  the  former  Aot — JEy«ot 
of  the  latter  Act, — To  disturb  an  existing  light  of  appeal  is  not  a  mere 
alteration  of  procedure.  Jenkins  G.  &  batchelcr  J, 

Nava  V.  Sheha,  32  Bom. 

Hindu  Law — Alienation  by  Hindu  widow-consent  of  female  rever- 
sioner if  passes  absolute, "Propriety  of  transaction -Presumption  of  law. — 
An  alienation  of  ber  husbands  estate  by  a  Hindu  widow  without  legal  ne- 
fiessity  but  with  the  consent  of  the  next  reversioners  who  if  they  had  suc- 
4seded  to  the  estate  would  themselves  have  been  entitled  to  the  limited 
eitate  of  A  Hindu  wido«7  does  not  pass  an  absolute  estate  io  the 
transferee. 

i^To  presumption  of  the  propriety  of  the  transaction  arises  from  euch 
sensent.  Maclean  C.  J.  &  Doss  J. 

Bepin  Bekari  Kundu  v.   Durga   Churn   Bandopadhya   (  12  0.  W« 

N.  914  ). 

^DeWs— Son's  Uabitiiy  for  father's  debts—Son  liable  for  faOier's 

misappropriation  when  such  misappropriation  amounts  only  to  albreaeh  of 
eivil  duty. Where  an  imdivicled  Hindu  father  misappropriates  money  recei- 
ved by  him  for  the  purpose  of  being  paid  to  others  in  the  course  of  a  trans- 
action entered  into  by  him  for  the  benefit  of  the  family,  and  under  cir- 
cumstances which  constitute  such  misappropriation  a  mere  breach  of  civil 
doty  and  not  ^a 'criminal  aot,  the  undivided  son's  interest  in  the  joint  fa- 
mily property  is  liable  for  the  repayment  of  the  monies  so  misappropria- 
ted to  the  pereen  entitled  to  be  paid  MeHowell  &  Co.,  v.  Bagava  Ghetty, 
27  Mad ,  71X  distinguished.  White  G  J.  &  Benson  J. 

JEdnemor  Venkappayya  v.  Krishma  Ghariya  31  Mad.,  161. 
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Hindn  Law— Son's  liability  t>  pay  father's  dAi— Decree  for  da- 
mages resulting  from  a  wrongful  act  committed  by  the  father-^Aneestral 
estate  in  the  hands  of  fhe  son  not  liable  under  the  decree.  The  plaintiff 
obtainod  a  decree  against  the  defendant's  father  for  damages  to  the  plaits 
tifi's  property  caused  by  a  dam  erected  by  the  latter  which  obetrncted  the 
passage  of  water  thereto  On  t\\&  latter,8  death  the  decree  was  sought  to 
barenforced  against  his  son  with  respect  to  the  ancestral  estate  in  the  hands 
of  tbs  son. 

Heldf  that  the  son  was  not  liable  under  Hindu  Law  under  the  decree, 
His  father's  act  in  obstructing  bhe  passage  of  wator  to  the  decree-holder's 
lands  may  not  have  been  illegal  in  Ihe  usual  sense  of  the  term,  that  is  to 
say,  it  may  not  have  been  committed  in  contravention  of  any  express  pro- 
viaoD  of  the  law :  but  the  result  of  the  suit  showed  that  it  was  wrongful, 
wai  for  a  liability  so  incurred  the  son  could  not  be  held  answerable  when 
tbe^  estate  that  had  come  to  his  bands  had  derived  no  benefit  from  the,  act. 

Under  Hindu  Law,  the  son  is  not  to  be  held  liable  for  debts  which  the 
father  ought  not,  as  a  decent  and  respectable  man,  to  have  incurred.  He  is 
answerable  for  the  debts  legitimately  incurred  by  his  father  .  not  for  those 
attribtitaMe  to  his  failings,  follies  or  caprices. 

Chandavarkar  &  Knight  J.  J. 

Durbar  Mhaahar  v.  Khachar  Harsur,  32  Bom.  349. 

Gift — Possession  not  necessary — Whatsamaunts  to  poesension 
tohen  donor  and  donee  ore  U)gether  in  the  gifted  house.  Held,  thai 
according  to  Hindu  Law  giving  of  actual  and  exclusive  possessioii*  is  not 
necessary  to  the  completion  of  gift.  Mereover  where  donor  and  donee  ai»' 
living  together  iu  the  gifted  house  ai  the  time  of  execution  and  registration 
of  the  deed  of  gift  and  the  former  gives  the  latter  power  to  receive  the  deed 
after  registration  from  the  Registrar's  office,  the  very  act  of  exeembion  of 
the  deed  amounts  to  giving  possession  and  that  it  is  neither  neoessary  that 
donor  should  vacate  the  bouse  in  order  to  leave  the  donee  in  exclusive 
occupation  nor  that  he  should  before  witnesses  announce  transfer  of  pes- 
sesmcxi.-  Chatterji  <&  Johnstone  J.  J. 

Bam  Charandas  v.  Ehagwaii,  3  P.  W.  R.  349. 

Joint  Hindn  family— -MoWiiey  of  other  members  of  family^  J 

f6r  managing  member's  debts.  R.  R.,.  a  member  with  Q»^  L,  bis  naole,  ofr 
a  jdnt  Hindu  family,  got  a  decree  for  costs  against  Q.  L.,  aad^had  hinu 
arrested  in  execution  thereof.  Q.  L.  thereupon  borrowed  money  on  a  mort* 
gage  of  joint  family  property  and  procured  his  releaM.      EM  on   suk  by 
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the  mortgagee  for  sale  of  the  mortgaged  property  that  the  mortgagee  ooald 
not  under  the  oircomstancee  proceed  against  B.  B.,8'  interest  in  the  joint 
family  praperty.  Duli'p  Singh  v.  Sri  Kidien  Pande,  N.  W.  P^  H.  C.  Rep. 
1872,  83,  distinguished.  Stanley  G.  J.  &  Banerji  J. 

Bam  Ratan  v.  Lachman  Das,  A.  W.  N.,  1908,  192. 

— * Beveraioners'  suit  for  dedaraiian — Limitation — 8u4t  barred 

against  Some  barred  against  all — No  fresh  oavse  of  action  on  the  birth  of 
each  new  memJI?er— Estate  of  daughter's  son's  in  grandfather's  property. 
Art.  120  is  the  article  applicable  to  a  suit  by  the  reversioners  for  a  decla- 
ration that  the  alienations  made  by  a  ^Undu  widow  are  not  binding  on 
them,  and  in  the  case  of  several  reversionehs,  the  suit  will  be  barred  against 
all  if  it  is  barred  against  one  of  them.  A  fresh  cause  of  action  and  a  fresh 
starting  point  of  limitation  could  not  arise  on  the  birth  of  each  new  mem- 
ber of  the  family.  Ohiruvdu  Punnamma  v.  Ohirvolu  Pirraatk^ 
referred;to. 

Obiter  : — ^Daughter's  sons  of  the  last  male  holder,  who  are  members  of 
joint  Hindu  family^  take  the  estate  of  the  maternal  grandfather  with  right 
of  survivorship.  Benson  &  MUler  J.  J. 

Krishnier  v.  Lakshmiammal,  8  M.  L.  T.  275. 

SxLWeBfAou—Dayabhaga  —  Succession  certificate — Sifter^s 
daughter— Sister's  daughter's  son — Spiritual  effiAxicy  the  criterion  of  in* 
heritance—Succession  Oertifieate  Act,  S.  6.  Where  the  daughter  of  the 
sister  of  a  deceased  Hindu  governed  by  the  Dayabhaga  School  and  her  son 
applied  under  the  Succession  Certificate  Act  for  a  certificate  to  collect  the 
debts  due  to  the  estate  of  the  deceased. 

Held  (without  expressing  a  final  opicion)  that  competency  to  ofiisr  fune- 
ral oblations  being  the  principal  ground  for  succession  under  the  Daya* 
bhaga  law,  prima  fa^ie  a  sister's  daughter  and  a  sister's  daughter's  son  are 
not  heirs,  and  as  such  are  not  entitled  to  have  the  certificate. 

Madean  0.  J.  dk  Doss  J. 

Krishna  Pada  Dutt  v.  Secretary  of  State  for  India,  35  CaL  631. 

^Eeversioners— TFA^n  sale  by  UmiUd  owner  for  pwrposee 

binding  on  the  reversion^  sale  not  to  beset  aside  unless  purchase  money 
refunded — Right  of  presumptive  reversioner  to  set  aside  such  sale— Widow 
not  trustee  for  reversioners.  Where  a  Hindu  widow,  with  a  limited  interest 
in  property,  sells  the  property  under  circumstances  winch  render  the  pur- 
diase  tnnding  on  the  reversion,  the  actual  reversioner  after  her  death 
or  the  presumptive  reversioner  during  her  lifetime,  cannot  have  the  sale  set 
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tmde  without  refunding  the  porohase  money. 

Obiter,  a  suit  to  set  aside  such  sale  will  be  liable  to  be  dismissed  if  the 
plaint  does  not  contain  an  offer  to  refund.  Where  a  presumptive  rever- 
sioner sues  to  set  aside  such  a  sale  during  the  lifetime  of  the  widow  with* 
out  offering  to  refund  the  purchase  money,  ib  is  not  competent  to  the 
Court  to  pass  a  decree  that,  upon  the  widow's  death,  the  sale  should  be  set 
aside  on  the  person  then  entitled  to  the  reversion  refunding  the  purchase 
money.    Phool  Chund  Lall  v.  Raghubuna  Suhayee,  9  W.  R.  109  followed. 

A  widow  is  not  a  truBtee  for  the  reversioner,  and,  in  the  absence  of 
other  ways  of  paying  off  debts  binding  on  the  property,  is  not  bound  to 
raise  money  on  her  personal  security  to  discharge  such  debts,  neither  is  she 
bound  to  mortgage  the  property  for  that  purpose,  if  such  a  course  would 
be  more  prejudicial  to  her  than  a  sale. 

Boddam  &  Sankaran  Navr  J, «/» 

Singam  Setti  Sanjivi  Kondaya  v.  Draupadi  Bayamma,  31  lfad.,l$3. 
8uoce88i(m—0%ft  to  widow  of  DharmahartoBhip^Oifi  by  wi' 
jou; — jftoA  revergioner  passing  out  of  the  family  by  adoption.  In  a  dis- 
pute as  to  suocesffion  between  the  daughtei^s  daughter  of  the  deceased  and 
his  father's  aster's  adopted  son. 

Held  that  the  property  not  being  stridhan  the  adopted  son  of  the 
father's  sister  being  male  or  regular  bandhu  waa  entitled  to  it  by  virtue  of 
his  sex  in  preference  to  any  female  reversioners  even  though  the  latter  may 
be  nearer  in  degree.  BeiMon  &  MiUer  J.  J. 

Bajah  Venkata  Nareinh  Appa  Bao  Bahadur  v.  Rajah  S%ibrnani 
Venkata  Purshottama  Sugganodha  Oopal  Bao  Bahadur,  i  M.  L.  T.  6. 

Widow — Alienation  of  husbancPs  property  by  widow — Rights 
of  reveraioners  to  sue. — The  widow  of  a  separated  Hindu  who  had  a  daugh- 
ter living  gave  a  perpetual  lease  of  a  portion  of  her  husband's  property  to 
two  persons,  strangers  to  the  family,  at  a  nominal  rent  of  Bs.  2  a  year. 
Hdd — that  the  fact  that  the  daughter's  estate  might  intervenoe  between 
the  widow  and  the  next  presumptive  reversioner  would  not  prevent  the 
latter  from  suing  for  a  declaration  that  the  perpetual  lease  given  by  the 
widow  oould  not  be  detrimental  to  his  interests.  Balgobind  v.  Ram  Kumar 
6  All.,  431  followed.  Kwrwat  Husain  J. 

Hanuma/n,  Pandit  v,  Jota  Kunwar,  A  W.  N.  1908,  207. 

Sucoesaion — WUl  of  last  male  owner  Im^king  daughter's  son 
JTorto — claimr^aughters  husband. — A  testator  made  a  will  containing 
Um  following  terms.  *11  no  boy  is  adopted  and  if  our  dai:q;hter  has  a   son 
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that  boy  becomes  a  dauhilra  Karta  according  to  the  law  so  that   the  boy 
alone  becomes  the  Earta  for  the  entire  property  belonging  to  ua 

Held  that  these  words  could  be  construed  as  appointing  a  daughter  to 
raise  a  son  only  if  there  werd  in  existence  a  living  custom  to  which  the  words 
can  be  referred.  Benson  &  Miller  J.  J. 

Sri  "Rajah  Venkata  Naraaemha  appa  Raw  Bahadur  v.    Sree  Rajah 
Suranani  Venkata  Vurshotiarfia  Jaghandadha  Oopal  Row  Bahadur 

4  M.  L.  T.  9. 

Oift  to  widow,  construction  of. — When  a  suit  brought  by  a 
Hindu  widow  against  her  deceased  husband's  co-parceners  for  possession  of 
her  divided  husband's  share  was  compromised  and  certain  lands  were  given 
to  her  and  another  donee  in  equal  shares  as  full  owner  and  the  instrument 
recited  that  the  gift  was  made  out  of  motives  of  generosity: — Held  per  Sir 
Arnold  White,  C.  J*,  and  Miller,  J.,  (  Wallis,  J.,  dissenting  ),  that  tha 
widow  took  an  absolute  and  alienable  interest  in  her  share  of  the  lands  gi- 
vm.  The  gift  being  made  in  the  same  terms  to  the  two  donees,  there  was 
no  reason  to  suppose  that  the  gift  to  the  widow  abne  was  restncted.  Al- 
though the  suit  was  brought  to  recover  only  a  widow's  estate,  it  was  comf 
petent  to  the  defendant  by  way  of  compromise  to  convey  an  estate  in  full  < 
ownership,  and  where  the  instrument  in  clear  words  conveys  such  an  inte- 
resti  no  presumption  in  favour  of  a  restricted  gift  o'^gbt  to  be  made  from 
the  nature  of  the  suit.  Sreemuity  Rabutty  Dasaee  v.  Sibohunder  MuUiok\ 
(6  M.  L  A.,  I),  distinguished. 

White  G.  J.  Wallia  <k  Miller  J.  J. 
Sanfibasiva  Ayyofr  v.  Venhataawara  Ayya^r,  81  Mad.,  179. 

Widow — Alienation  by  without  legal  necesritg-^Ooneent  of 
female  revernonere — alienee,  naiwre  of  estoite  taken — Proper  purpose— Pre- 
sumption.  The  consent  of  a  female  reversioner  to  the  sale  by  a  Hindu 
widow  without  legal  necessity  does  not  bind  or  affect  the  reversioner  who. 
takes  an  absolute  estata  The  alienees  gets  only  the  qualified  estate  of 
the  alienor.  Such  consent  does  not  raioe  a  presumption  of  the  purposo 
being  proper.  Madean  G.  J.  &  Doss  J. 

B^n  Behari  Kurdu  v.  Dwrga  Gharan   Bandopadhaya,  8  C.L.J.  ISCK 

Jurisdietion— Questum  of  when  entertainaUe  in  appeal^-GivU 
Courts  jwrisdiotion  when  ousted.  If  the  question  of  jurisdiction  depends 
for  its  determination  facts  not  found  by  the  lower  Courts,  lui  appel- 
lant can  not  ask  the  High  Court  to  find  them;  the  appeHant  must  substan- 
tiate his  contention  if  he  can,  on  the  facts  already  found    If  he    is    una^ 
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Ue  to  pcint  to  any  &cte  in  respect  of  his  plea,  tbat  plea  moit    fail 

The  ordinary  Civil  Courts  cannot  be  oaslied  of  their  jarisdiouon  in  the 
the  absence  of  an  express  provision  of  law  to  tbat    effect. 

Caepersz  G.  J.  &  Shrrfuddin  J,  J. 

Purkit  Vanda  v.  Ananda  Ocumtia,  8  C.  L.  J.  116. 

iDSOlvent  Act,  (4912,  Vie.  a  21),  sec.  27—0(mmimon8  an  poli- 
cies of  %nmrance  are  assets— aaZary— Emolument.  The  Commisssion  earned 
by  an  insolvent  in  respect  of  policies  of  insurance  effected  though  his  ins* 
trumentality  is  an  asset  and  not  a  **  salary  "  or  an  "  emolument  "  ander 
sec.  27  of  the  Indian  Insolvent  Act.  Such  commission  is  not  his  personal 
earning.  RuiseU  J. 

Jamaaji  v,  Sorabji,  10  Bom.  L.  R,    579. 

— — — Sec.  7 — Insolvent— Vesting  order — Official   assignee^' 

Withdrawal  of  petition  for  insolvethcy — Right  of  official  assignee  to  bring 
mit — Right  of  offioial  assignee  to  continue  suit  after  withdravxd  of  peti^ 
Hon.  On  the  14th  October  1903  a  petition  in  insolvency  was  filed  and  a 
vesting  order  was  made  by  the  Court.  On  the  15th  June  1901  the  in- 
solvents took  out  a  rule  niai  to  withdraw  their  petion,  and  the  rule  was 
Bade  absolute  on  the  2l8t  September  1904  But  the  orders  were  not 
drawn  up  till  27th  February  1906.  In  the  meanwhile  the  official  assignee 
filed  a  suit  on  the  2nd  March  1905  on  behalf  of  the  insolvents  to  recover 
a  eum  of  money  alleged  to  be  due  to  the  insolvents'  firm  in  respect  of  cer* 
tain  mercantile  transactions.  It  was  objected  on  behalf  of  the  defendant 
that  the  offioial  assignee  was  not  entitled  (1)  to  bring  the  suit  and  (2)  to 
continue  the  suit  after  the  withdrawal  of  the  petition. 

Eddy  that  at  the  date  of  the  institution  of  the  suit  the  insolvency  pro- 
esedings  were  Ptill  in  force  and  that  the  assete  still  remained  vested  in 
tiie  offidal  assignee.  The  subsequent  coming  into  force  of  the  order  could 
not  vitiate  the  institution  of  the  suit  and  it  was  clear  that  the  offioial 
assignee  was  competent  to  bring  the  suit  He  was  also  competent  to  con* 
tinne  it, for  bhe  order  of  withdrawal,  even  after  it  became  oper^ktive,  was 
not  effective  to  divest  the  offioial  assignee  and  revest  the  property  in  the 
insolvents.  A  withdrawal  of  petition,  for  which  no  provision  is  made  in 
the  Act,  eannot  be  regarded  as  the  legal  equivalent  to  its  dismissal  by 
consent.  Jenkins  C.  /.  ti  Batohdor  J. 

Haji  Sajan  v.  K  C.  Macleod,  32  Bom.  221. 

B.  86. — 'Requirements  o/— When  a  creditor  makes  an  applica* 
tion  for  the  examination  of  a  person  under  section  86  of  the  Insolvency  Act 
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the  Court  miist  be  gatisfied  that  there  is  a  probability  of  some  benefit  reeult* 
ing  from  fltich  ezamiDation.  Irvnn  &  OrtMnd  J,  J. 

Noor  Mahomed  Admaji  Noor  Mahomed  v.    Havdbai  ( 14 

Bur.  L.  R.  175  ). 

lmneB.^Framing  of— Exact  wards  of  the  Legislature  relaling  to 
issues.— Wher^  the  rights  in  a  case  have  to  be  determined  by  reference  to  the 
wordn  of  the  Legislatare  then  those  words  should  be  used  for  the  purposes 
of  the  issues  so  far  as  circumstances  permit. 

Jenkins  C.  J.  &  Batchdor  J. 

Lakshmandas  v.  Anna  32  Bom.  356. 

Legal  Fraotitioner. — Unprofessional  conduct— attorney  appearing 
for  Plaintiff  and  defendant.— An  attorney  who  in  the  name  of  a  firm  of 
a  which  he  was  the  sole  partner  appeared  on  behalf  of  the  Flaintifi*,  also 
appeared  in  his  own  personal  capacity  for  the  defendants. 

Held  that  he  was  guilty  of  contempt  of  Court  and  of  improper  behavi- 
our and  must  be  suspended. 

Rampini,  &  Stephen^  &  Fletcher  J.  J. 

In  the  matter  of  Lawrence  WUson,  8  C.  L.  J.  165. 

Aot  (XVm  of  1870)'-ljnprofessional conduct— suspicion 
muhtiar'-Renewal  of  license. — The  renewal  of  the  license  of  a  legal  prac- 
titioner cannot  be  refused  on  the  mere  suspicion  that  he  was  implicated  in 
and  privy  to  the  sending  of  anonymous  petitions  making  serious  allegations 
against  a  sub-divisional  officer  and  other  Government  officers. 

Casper sz  &  Sharfuddin  J.  J. 
In  the  matter  of  Baku  Nirajan  Prasad  Mohanty    Muktear  (  12  C. 

W.  N.  919, 

Limitation  Act,  S.  lO-^Applieation  of  to  eoaeeuiion  proceedings — 
ExeouUon  of  decree— Order  in  execution  proceedings,  effect  of  as  res  judi- 
cata—Citrii  Procedure  Code,  8.  SSO.  Held  that  order**  in  execution  proceed- 
ings are  binding  on  the  parties  in  all  subsequent  proceedings  in  that  suit  on 
principles  analogous  to  those  of  res  judicata. 

Held  further,  that  the  effect  of  the  previous  order  must  be  confined  to 
the  point  actually  decided. 

Held  also,  that  the  provisions  of  S.  19  of  the  Limitation  Aot  cannot 
affect  the  absolute  prohibition,  against  the  granting  of  an  applioation  after 
twelve  years  from  certain  dates,  imposed  by  S.  230,  Gvil  Procedure  Code. 

Evans  <t  Qretvcm  J.  J, 
BftiWofi  t^  Oauri  Shanhar,  11  0,  C.  220. 
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Art  ^6^Alluv%al  (looreUon — SetOement  of  Ickas  mtkal 
land-^SuU  to  a$t  aaide  an  order  refusing  settlement  Beg.  IX  of  1865. 
A  suib  to  set  aside  an  order  of  the  oommissioner  refosiog  to  make  a  settle- 
ment of  khes  mehal  land  with  the  plaintiff  who  claimed  settlement  of  it 
as  as  accretion  to  his  jote  is  governed  by  art  45  of  Sch.  II  of  the  limita- 
tion Act  and  not  by  art.  14.  Sl^hen  &  Mooicerjee  J.  J. 

Abdul  Kadri  v.  Hamdumiah,  12  0,  W.  N.    910. 


^Arts.  80, 116, 182— Principal  and  agent— Suit  for  accounts 

— Oem^roci  in  writing   registered^Hypathecation  of  property — Suit  to 
enforce  charge^Limitation.  Where  a  goomastha  hypothecated  certain  pro- 
perties to  secure  moneys  which  might  be  fonnd  due  from  him  npon  taking 
aoooimts. 

Held — That  a  suit  by  the  principal  in  which  he  not  only  asked  for 
abcoonts  but  also  sought  to  enforce  the  charge  created  in  his  favour,  fell 
within  Art  182  of  Sch.  11  of  the  Limitation  Act  and  was  not  governed 
by  their  Art  89  or  Art  116  of  the  said  Schedule. 

Semble: — A  suit  by  a  principal  against  his  agent  for  accounts  is  not 
*>  a  suit  for  compensation  for  breach  of  a  contract  in  writing  registered,  " 
when  the  contract  between  the  parties  is  embodied  in  a  registered  docu- 
ment, and  Art.  89  and  not  Art.  116  of  Sch.  II  of  the  Limitation  Act 
should  govern  such  a  suit. 

Matilal  v  Amin  Chand,  24  All.  211  doubted.    Ashgan  v.  Khursked, 
24  AU.,  27.    Jogendra  v.  Deb  NaOi.  8  0.  W.  N.    113. 
Madhule  v.  Dfibendra  Nath,  1  0.  L.  J.  147  followed. 

Maclean  C.  J.  &  Goose  J. 
Hatimddin  v.  Jadu  Nath,  12  0.  W.  N.  820. 

■ Arttole  01,  144.  Benami  transaction— Fraud- 
Iked — Creditor — JEqudtable  mortgage — SwU — Deed  declared  inoperative 
amd  fraudulent..  In  order  do  defeat  the  claim  of  an  equitable  mortgagee 
of  certain  property,  the  predecessor  in  title  of  the  respondent,  and  oo-mem- 
ber  with  him  of  a  joint  Hindu  family,  executed  on  11th  June,  1895,  what 
purported  to  be  a  deed  of  sale  of  the  property  in  favour  of  the  predeces- 
sor in  title  of  the  appellant  The  claim,  however,  was  decreed,  the  Court 
finding  that  the  vendee  under  the  alleged  deed  of  sale  was  aware  of  the 
equitable  mortgage,  when  the  deed  was  executed;  and  the  decree  was  satis- 
fied by  money  raised  on  the  security  of  the  property  by  the  vendee.  In 
a  suit 'by  the  respondent  against  the  appellant  to  have  it  declared  that 
the  deed  of  11th  June,  1895  was  merely  a  benami  and   fraudulent  and  in- 
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operative  a8  against  tbeplnintiffi  £^  thi^.th^.  BUSpoM  ofcthfl.fripd  nol 
having  been  effected,  there  was  nothing  to  prevent  the  plaii^ifi^  £iWl.  x^' 
padiating  the  transaction  as  being  benami  and  recovering  poeseespn  ol  P9K^ 
perfcy.  Held,  also,  that  the  deed  being  inoperative,  it;  was.  nofienmr^  fiff- 
plaintiff  to  have  it  set  aside  as  a  preliminary  to,  his  obtfuni^g  posseosion. 
of  the  property.  The  snit  was  therefore  governed^  not  }jf  article  91t  tfoli^ 
by  article  144  of  Schedule  U  of  of  th^  limitatipn  Apt  and  Gonpeqv^ntly 
was  not  barred  by  lapse  of  time. 

PeOierpermal  Oketty  v.  l£umandy  Servcki,  35  Oals  BBh 

Art.  97,  lie.—Vendor  md  p%i^eh<mr,—Breaok  an^jW^-^ 

nant — Bsfund  of  consideration. — ^The defendant  sold  to  tbepl^iiMiiS  1m4£^ 
of  a  village  on  16th  September  1899.  In  respect  of   ^   of  that  shiMse    Of^% 
Na^ji  was  recorded  in  possession  in  li^u  of  maintenaooe.    The  plain^,  par- 
chased  with  knowledge  of  his  rights  and  obtained  a  relinqnishment  from  her. 
The  Courts,  in  spite  of  the  relinquishment,  refused  to    record  the   n^me  6t 
the  plaintiff.    The  plaintiff  brought  a  suit  for  poi^session  aga|n^  Nanji  but 
that  suit  was  dismissed  on  28rd  November  1900.    The  plaintiff  brought  the 
present  suit  for  recovery  of  proportionate  amount  of  sale  consideration    and 
damages  on  9th  July  1904.    Among  other  oovenants  there  was  one   to  tlvs 
following  effect.    (Agar  Ejsi  wajeh  &e.  Mustari  Eo  Eabza  na  mile   to  wah 
Nalish  Elarke  Eobza  lele  our  main  Zimmimdar  harza  our  kharoha  ka  hounga)^ 
Held   that  there  was  a  covenant  for  title  and  the   defendant  was  liable  to 
refund  the  proportionate  amount  of  sale   oonsideratioD*    Bdd   fuftiMr*  that 
the  suit  was  for  compens^ktion  for  breach  of  covenant  and  the  suit'  was- not- 
governed  by  article  97  but  by  artide  116,  Lmdtatioii  Aok 

Stanley  0.  J.  &  Bwmji  J. 

Mid  Kiiwuoar  V.  Ohatwr  Singh  (  5  A.  L.  J.  48&).-l«<»  AM:».  185. 

Articles  07,  116.— Breaeh  ofoovmant  Dispossswiou  of  the 

vtfndee — Return  of  sale-eaneideristian.  Begietered  sale  deed. — A  sale  deed 
set  out  that  the  property  sold  was  unincumbered  and  there  was  a  covenant 
that  if  the  vendee  was  dispossessed  from  any  portion  of  the  property^  tfie 
vendors  would  repay  a  proportionate  part  of  the  sale  price.  The  vendee 
was  dispossessed  from  a  portion  of  the  property  by  a  prior  inonmbraaoer. 
Held  that  article  116  and  not  97  of  the  lioiitaftiou  Act  governed 
the  suit  and  the  suit  oould  be  brought  within  6  yean  firom  tfae  date  of  ^dis* 
possession.  Aikman  A  Kwramai  Bvmwn  J.  Ji 

Bam  Jaggi  Bai  v.  Ka/uleskar  Bai  (5  A.  L.  J.  484> 

Art  116. — ObuMntit  to  deliuer'^poessuufskfr-^e 


Digitized  by 


Googk 


jft9m^9^it  pt  imi9ey^^'-€thfifhp&^^  covdwani.— The  defendant 

iMMlrtedl^Vmd  lij^dtheoati^  the  moi^tgagee  rights  in  certain  property, 
Aetie^^raft^aeov'enaat  ihitt  the  mortgagee  Will  be  entitled  to  recover  his 
teOBej^  X  {MMMtfoh  Mir$£&  not  delivered  more  than  three  years  after  the  exe- 
UfSoi^  Wie mdttga^  ^ot^ht  this  suit  for  recovery  of  mooey.  Held  that  the 
*inlt  ill  ^6ffeet  ims  a  Mtit  for  compensation  for  breach  of  oontiact  and  was 
^b^efMd  Isgr  iMide  116  oifiibBiamitation  Act. 

Stanley  0.  J,  &  Banerji  J. 
Tkb  tfoUedtor  ofVLvrzapwr  v.  Dawan  Singh  5,  A.  L.  J.  486. 

'l^.  lUi.^^Smduiicnv^AliBnoUian  by  a  HindUi  widouh^ 


.M#%TWi0fiM>Mr*---nAiKBfr  bgr«^^  the   lifetime    of    the 

omifism  toiiaTe4Mi  aUenation  by  l^r  deelared  void  ^xe^t  for  her  life  is  gov- 
BKMibf  Mt  1S5  ot'the  lAmtotioii  A^t. 

Sem^ls. — ^A  new  eausd  of  iotdon  does  not  arise  when  owing  to  the  death 
MiatfiLt  l^erstoMr^  a  remoter  teversioner  beoomes  entitled  to  sue. 

A  reversioner  whose  suit  under  Art.  125  has  been  barred  may   still  sue 
%r  posseBfiion  if  lie  survives  the  widow. 

Oeitt  b  OhittyJ.J. 

Wearafn  v.  Qirjanandan  Tewari  12  C.  W.  N.  867. 


— — — Art.,  182.— ilflf^a  Tenanoy  Act.  «.  Jf6i?. — Smt  to  recover  ar^ 
Hars  itf  maUkana  aUowanoe.—OivU  and  Revenue  Oonrte — Jv^iaiictunh 

iBdd^titmt  a  wot  Sat  the  ieoo?iry  «f  iirrt««  of  malikttna  aUowanee  will 
Jie-in^a  Civil  Const  mod  k^goveraed  m  to  limitation  l^  article  132  of  the 
jeoond  sdiedule  to  the  lodian  Limitation  Act.  Bameharan  v.  Oangapraead 
(S.  W.  P.  H.  Q  Bep.  1870  p.  228)  distinguished. 

Mmnohm  imt  v.  Eeahi  Bern  U07,  A.  W.  N.  8«9. 

Bannerji  J. 

rirtr  n  i^^  H^-l^.—Suitfor  p088e8eu>n — duty  of  plaintiff. — Mdd 
also  thftb  where  the  suit,  is  for  possession  and  the  cause  of  action  is  dis« 
posseSRion,  ibe  plmntiff  is  found  to  prove  possession  and  dispossession  with- 
in 12  years,  or  in  other  words,  the  pliu^tiff  must  show  not  only  that  he  has 
a  ttlle«  IPBfe  tiiat  te  has  a  ttuMrtkig  title,  irhich  he  has  not  lost  by  the  pres- 
«i^tbt«MiOB  of  tbo  Limitatbtt  Act.  HaHndl  J. 

IfMHfigr  Kya^Zan  Blaffha  Tun  v.  Maung  Lan  'Syun.  14  Bur.  L.  E. 

156. 

Arte,  144,  ltd.— Landlord  (^nd  tenant--  Transfer  of  Pro- 
fm^  Ad^  8.  ii^Re^preeeiitCi^ve  of  n  t^i^iA    hy  aufference  a  trespaseer 
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it/nd  cawMt,  tait&out  hii  oon^ifd,  he  converted  by  the  leeaor  into  a  y^a/H/y 
or  monthly  tenant— Suit  for  poeeeesion  agai^t  ^Wih  repreeentative  gover^ 
ned  by  art.  m  and  not  art.  139.— k  tenant  holding  over  after  the  ex- 
piry of  his  term  becomes  a  tenant  on  sofiferance  and  the  landlord's  aassent 
alone  will  enffioe  to  convert  eneh  a  tenancy  into  a  tenancy  from  year  to  year 
or  firom  month  to  month  according  to  the  nature  of  the  original  lease.  The 
provisions  of  section  116  of  the  Transfer  of  Property  Act  indicate  the  rale 
which  is  prima  facie  applicable  in  cases  not  coming  under  the  Act  The  re« 
presentatives  of  a  tenant  on  sufferance^  are  however  mere  trespassers,  and  the 
Lessor  cannot,  by  hid  assent  alone,  convert  such  representatives  into  tenants 
without  their  concunence.  In  a  suit  by  a  lessor  to  recover  possesmon  from  a 
tenant  for  a  term  of  years,  time  begins  to  run  under  article  189  of  the  limi- 
tation Act  from  the  expiry  of  the  term,  when  the  tenancy  is  determined 
within  the  meaning  of  the  article.  Seahivmma  Shettati  v.  ChihayaHegade^ 
(26  Mad.  507),  approved  Article  139  deals  only  with  the  case  of  persons 
who  have  been  tenants  and  whose  tenancy  has  determined.  The  repre- 
sentatives of  a  tenant  on  sufferance  who  enter  on  possession  at  his  death 
are  not  tenants  within  the  meaning  of  article  139  and  a  suit  for  possession 
against  them  will    &11  under  article  144.       WhiU  C.  J.  it  WUlis  J. 

Vadapalli  Narasimham  v.  Dronamraji   Seetharamamurthy    (  81 
Mad.  63  ). 

Arts.  178,  179— Execution  of  decree— Deeree  as  originaU/y 


framed  imcapahle  of  eveoution — Amendment  of  decree — Limitation.  A, 
decree  for  sale  under  s.  88  of  the  Transfer  of  property  Act,  1882,  and  the 
order  absolute  for  sale  under  s.  88  directed  the  sale  of  a  village  which  waa 
non-existent.  The  decree  was,  however,  amended  on  the  application  of  the 
decree- holders.  Held  on  an  application  for  execution  by  the  decree^  holders 
that  such  a  decree  was  until  amendment  incapable  of  execution,  and  limi- 
tation therfore  began  to  run,  not  from  the  date  of  the  decree,  but  from  the 
date  of  tits  amendment.  Muhammad  Sulem^n  Khan  v.  Muhamm^id  Tar 
Khan  (17  AIL,  89)  followed. 

Aikm^n  8d  K,  Eueain,  J.  J. 

Behari  Laal  v.  Biedl,  A.  W.  N„  1908,  191, 

Art.  178. — No  limit  for  application  for  foreclosure  o/mort- 
gage...Beg¥lation  XVII  of  ISOS—Jtevision  on  point  of  Limitation 
starting  point  of  Limitation  for  declaratory  euU  by  morlgagee  to  be 
declared  owner. 

Held  that  a  mortgagee  in  possession  can  make  an    application   under 
Bej^tion  XVII  of  180$    for  fpreclosqrt   a^   anjr   time   during  the  «Qb- 

Digitized  by  LjOOQIC 


Purt  I  Cml  The  Lawyer.  445 

nsUiioe  of  his  mortgtgee  and  is  not  boand  to  apply  within  12  yearg  ftom 
tha  date  of  default  Soeh  an  application  does  not  also  fall  under  article 
178  of  the  2nd  Schedtde  to  the  Iiklian  Limitation  Act. 

Hdd  also  that  a  eoit  by  such  a  mortgagee  to  be  declared  owner  after 
expiry  of  the  year  of  grace  is  not  a  snit  for  possesion  governed  by  article 
185  of  2nd  Schedule  to  the  Indian  Limitation  Act  and  that  the  cause  of 
action  for  such  a  suit  arises  from  the  date  on  which  the  mortgage  money 
becomes  due. 

Per  Hurry  J. — ^As  long  as  it  continues  the  mortgagee's  possession  is  that 
of  the  owner  and  is  totally  different  from  that  of  a  tenant  or  tresspasser. 

Batigan  &  XaJcAand  J.  Ji. 

Nagwr  v.  Sundagar  (3  P.  W.  B.  387). 

Xadras Munidpalitiea  Act,  (Madras  Act  IV  of  1884>  m.  8 
(27,  169,  268— License  not  required  undea  s.  169  when  verand/oh  or  other 
covering  erected  within  the  limite  of  ddja^ceni  property.  )  A  puUio  stieet 
as  defined  in  section  3  (27)  of  the  Madras  District  Municipalities  Acfc|  extends 
only  up  to  the  boundaries  of  the  adjacent  property,  The  special  license 
under  section  169  of  the  Act  which  is  required  in  the  case  of  projections 
*over  pyals  and  payments  in  front  oE  any  building  land  in  a  pvbUc  streef 
is  not  required  in  the  case  of  verandahs  and  other  coverings  within  the 
Hmits  of  adjacent  property.  Wailia  J. 

Nairaeimma  Chari  v.  Chairman,  Municipal  Cowrt,  Oonjeeveram. 
81  Mad.,  181. 

Madras  Municipal  Act.— (///  of  1904)  Ad  (III  of  IWJ^yaee.  V 
— *'  Capital  ". — Where  only  a  part  of  the  nominal  capital  of  a  company 
was  actually  subscribed  and  it  was  claimed  to  tax  the  company  for  the 
whole  of  the  nominal  capital, 

Bdd  tiiat  the  word  '*  capital "  in  sec  Y  of  the  Madras  Municipal  Act 
means  paid  up  capital.  Benson  &  Munro  J.  J. 

The  tlylapore  Hindu  Permanent  Fund  Limited  v  The  Corpora- 
tion of  Madras  (S  VL.L.  T.  400). 

Madras  Towns  Noisances  Act  Sec.  8  (6)— Exposing  fish  for  $ale 
—Whethtr  an^offence.—Vfhere  the  eviAence  showed  conclusively  that 
owing  to  the  accused  selling  fish  on  the  road-side  near  the  market  num. 
bers  of  people  collected  there  and  caused  an  obstruction. 

Held  that  the  exposing  of  the  fish  was  an  oflSonce  under  Sec  3  (6)  0/ 
the  Town  Nuisances  Act.  Benson  ikBoddamJ.  J. 

.  The  PiMic  Prosecutor  v.  Banna  (8  M.  L.  T.  400>- 
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^miA  fvifeet  *e  the  4i6lrilmtieii  ^  «lm«  ^  be  ^MMiwd  b  Idto  «Mre  ^7 
Ibe  6xer^6e  ef  voluntvy  .obftritf  16  aot  'e«faroe«Ue  ^pmtt  the  MtM^or 
#eq^eo4»tiwB  of  the  pftrties  4o  the  ftgveeatieiit. 

Kdibmedan  Law— Divorce— jlfarrio^  oantraet-'^apiian  of  TalcHe 
^ven  to  wife  in  ex&rdie  of  option, — Delay  effect  of  when  not  unreason- 
tttfe.-^When  •  poiretr  m  given  te  s  lC«faomeiIaii  wife  by  the  mi^rriige 
oontMst  to  diTOfoe  litrtelf  oa  hstt  htuband'fi  marrying,  agdn,  IT  the  bdt- 
band  doiss  mirry,  lagain,  sfaa  it  not  bound  to  exeroise  her  option  at  the 
very  first  moment  the  hears  c(  tkis  inws.  tThe  ii^aty  doM  to  hk  is  a 
-oontinwqg  wrong  and-she  has  j^  ceatinuing  ijght  4io  eMroiee  the^  power. 

Com  &  Don  J.  J. 

Sk^^hmaH  Ay^tmmema  miv.  Kar$m  AU  {U  O.  W. N.  0070 


Peteglo  gaarfiail— mot&er— tiYitla^  by—ZwMtic'a  henefU 
setting  ca^  of  tfamadtion.~Wh^iDL  a  tf ahomedan  mother  acting  ais  a  de- 
ifaoto  gnairdian  of  her  Bonwhe  is  a  lunatic,  deals  with  his  property  on  bis 
behailf  and  for  his  benefit,  the  transaction  nhonld  not  be  Bbt  wid^,  afthoug|h 
imd^t  tihe  Mahomedan  Iaw  she  oftnnot  be  his  gxxarditm. 

Statdey  0.  X  &  Banerji  J. 
Ummi  Begam  v.  Keeho  Las  6  A.  L.  J»  474. 


■  ■  ■  iM  Jriefiyrftwi-^^igMitomafy  right^Hini/m  of  Bikwt-^lead- 
inge-^SigU  of  pn-ompHon,  aseerticn  of  PfOi^—DtHmy  in  asssHioii— 
tfJUn  io  he  vMd^-^Formalitieo—Who  can  pcrformt^Monagmr  of  aduU 
fmiwlo  ¥mdor  Oowii  of  Wwrde,  righla  and  duiiee- of  Oowrt  ^  Wemio  AM 
(Bengal  Ael  IX  of  1879)  as.  li  S9,  40,  48,  p,  SO— Bengal  JSitatee  rarti. 
iion  Ael  (Bangal  Act  V  of  1897),  as.  ^9,  S5.  The  Hindus  of  fiihar  haye  ado- 
pted tboHabomedan  law  of  pre-emption  for  long  timei  When  existence  of  the 
custom,  under  which  Bindus  have  tb^  stale  right  of  pre-emption  under  the 
Mahomedan  law  as  Mahomedansin  any  district^  is  generally  recognised,  it 
ft  not  neoessi^  te  Mse^  or  piweift.  WHkeet  ItainM  %.  gh90ih  Bmam* 
^uheh,  'W.  «*  <r.  R)  14«,  Mplidned.  There  iMnt  be  no  ^elay  in  the  usser* 
lfion<)f  ^  claSm  of  ttre-emptien  (^takth^^mmmmboll  bat  before  the  sibffe 
or  pre-emptor  Mn  Miert  bii  i^igbt  te  pre-«m)9lion,  he  must  be  sttisBedby 
^evidtoeej  which  beholds  %e  be  credible,  thM  a  Mie  hiisifeen  completed.  tJnder 
the  ^Ukomidaii  law,  belbre  it  can  be  held  that  the  %^  irc^mptetbth^e  must 
beaoessirti^nofihe  vMiiWe^^hVia  the  f«^>e%,4ftdtbd  solntion  of  this 
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VmUm^yntk  Tim^An  m  find  linie  wiilu»  wUdh  fthd  UUU iikUthmi. 
A$vUi  be  porfnaadt;  and  ib  ifra^qnestokiof  faet  £»  the  C!oiirt  to  detormj^fy 
wtMtbiv  it  iM»doa*  iritiim  doe  tkoe«  The  pecCo^nauoe  of;tke  ioMii-iaft'^ 
tlftad^l«  not  QieMft  to  b^dofl^lortheiafotauitiaaof  the  vendor  er  vendieai 
tbongh  no.  donbt,  iti.  efibot.  may*  be;  to  gire  then  iaformatiom  The. .  format, 
lity  is  insisted  on  with  the  object  o{  seofurii^  evidenoe  tiiet  th»  pre^emptor 
him  reelljtMa^rted^hfls  right  and  beoftuse  eviteice  is  minted  in  order  to 
MteWinh  i»Doof  befon  the  Megistmte^  apd;  nnlike  tiie  to(a64«motimte<;  i# 
mnst  be  perfomed  in  tho  pDesenoe  ol  winesses. Thei  pasfor muceof  the  oeie- 
mony  in-  tbe  hiphci/ri  o£Uiet  yendor  is  a  sufficient  compliance  with  the  law. 
Agnardian  or  manager  under  the  CSonrt  of  Wards  oa^  pmrfiowi^  and  it  is  his 
duty  to  perform  the  ceremonies  of  pre-emption  on  behalf  of  an  adult  female 
KMrd  ol^eonl^«Bd  firem  Mi»  onutaiien  itt  fliot  Od^frt^ofmuds  Jtei^to^eonfer 
the  right  expressly  on  the  guardian  or  saanager,  it  does  not  !606w  that 
hO)  iMfMk^iBJtitilif^  labiieati<m  is  BSitvoiie    of 

the  devices  permissible  undw  the  1|ahamtda»  hwr  for  defeattng  tiie.xq^. 
of  pie^m|it9<Ba)^  JjIff^Chm^fi  An  order  under  s.  S9  of  the  Bengal  Estates 
Partition  Act  h^p  not  th%  ejff^ot  of  dlnding  thi^ahiires  ojT  tb^  propfti^rs 
finally,  until  the  date  specified  in  s.  95  of  the  Act,  and,  uotil  the  later  date, 
the  right  ef  pre-emption  subsists.  3hBU  A  06x  X  Jl 

3ad»  Lai  Shkn^  v.  Jknki  Kxmr,  W  Cafe.  575. 

lUlidoua  |ircmM}ntion--mf^i< /or  c^  $hrtedl^ 

M(l6k— A  ppiwiJie  iiMjiyiduaJ   ^pol|   whps^    iafqnMit^Qi^  ^    tiho  Polipe.  % 
prosecuj^on  was  stared,  caoAOt  escape  liiibiUify  for  dimages  for  ^  imUoious. 
prosecu^oii  by  wgi^g^  t^t>tbeT  Police  can  not  be  prosecuted  if  it  appeaiiSf 
that  he  himselif  was  J^  rjei^  proeeMt-r-or^. 

MaeUan^  0.  J.,  ^  Do$a  Z 

]bad*ldif»  Oiniel  Ait»<  (A>Bt  S  of  IMS)  &  T  mA  aBr^JKom^ 

Udsm'  (hmiMtiBam^Aoi  Itt  nfim\  «%  J-^^iMffo^  OUrnm  JuA^ 
<  /  ^  JJi04h  s^  r^rJkt^a^theMmMtitim  9mi*  4rt  (tB/m^Aet  III  of^ 
isre^fbtfiiummdatdami  Omtt  €f  Jm6)^»JShui^  anm^ 

iMiiMi-iiarisr^ild./ifiMr/A^  cf  tkelalUr  JM)    Ihe    phnntiff 

filed  ai«MteBthei24tlkIfebraaiy  IJMfiuBdeitfae  Manslatdaai-  Oonita.AQt'> 
mef  101.    Q»  the  fMt  Ostober  UXNBc  tbp  MamteMapa^  Oonrta  Ael^  U^ 
oMMftcame.  into  operatbn.  And  by  Motim^  •f'^lM*  iost  the^ltamlitdaw? 
Oonitf  Act  in  of  1936  was  repealed    On  26th  Jmmmy/tm  lUe   Um^ 
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latdar  dismisBed  the  suit  with  costs.  On  the  12th  March  1907  the  plaintiff 
under  section  23  of  the  Mamlatdars'  Courts  Act  II  of  1906,  presented  an 
application  for  revision  to  the  Collector.  Under  the  Mamlatdars'  Courts 
Act  III  of  1176  the  Collector  had  no  poorer  of  revision.  Held,  that  ha- 
ving regards  to  the  words  of  the  Bombay  General  Clauses  Act  the  Collector 
had  no  jurisdiction  :  to  hold  otherwise  would  be  to  affect  a  legal  procee- 
ding in  respect  which  had  accrued  under  the  old  Act. 

To  disturb  an  existing  right  of  appeal  is  not  a  mere  alteration  in 
procedure.  Oulam  Band  v.  Balw  Sayaji  9  Born.  L.  B.  527  and  Vaje- 
chand  Bamji  v.  Nandravn^  31  Bom.  545,  not  followed. 

Jenkins  C.  J.  Balckdor  J. 

Nana  v.  Shekui^2  Bom.  337. 

Mortgage — Redemption  by  Purchaser.-^aU  held  invalid — Right  to 
reeaver  the  amount  paid  for  redemption. 

Eeld  th^t  the  purchaser  in  possession  paying  off  incumbrance  on  pro- 
perty is  entitled  to  recover  the  sums  paid  by  him. 

WalUs  &  Munro  J".  /. 

Ohama  SwanM  v.  Padiala  Anandn.—(Z  M.  L,  T.  395). 


^  Stkb-mortgage — Right  of  euh^mortgagee  to  bring  the  mort- 
gaged property  to  eaXe — PartieB.  Held  that  in  a  properly  constituted  suit 
a  sub-mortgagee  is  entitled  to  a  decree  for  sale  of  the  mortgaged  pro> 
perty.  The  mortgagor  in  such  a  suit  must  be  impleaded,  as  also  the  mort- 
gagees, so  that  the  former  may  have  an  opportunity  of  redeeming,  and 
the  latter  may  be  able  to  safeguard  their  interests  in  regard  to  the  claim 
put' forward  by  the  sub-mortgagee  and  see  that  the  amount  daimid  is 
due,  Stanley  0.  J.  d:  E.  Eueain  J. 

Ahmad  Ali  Khan  v.  Bilas  Rai,  A.  W.  N.,  1908,  191. 

Municipality— TTat^r  connection — Rvlee  of-framsd  by  the  Munid* 
pdUty — Oonstnjuclion  of  the  rules— The  plaintiff,  the  owner  of  a  house  in 
Stnrat,  took  in  1898 — a  water  connection  from  the  main  pipe  laid  by  the 
defendant  Municipality.  Under  the  rules  he*  was  chargeable  with  one 
rupee  a  month  for  the  water  supplied  to  him  and  the  condition  was  that 
his  house  was  not  to  be  inhabited  by  mora  than  three  families.  Tbe  de« 
fondant  Municipality  made  a  new  set  of  rules  in  1905,  under  which  they 
called  upon  the  plaintiff  to  take— ^separate  water  connection  for  each  of 
the  jbmilies  living  in  his  house,  and  they  threatened  to  cut  off  the  con* 
neotion  in  case  of  non  compliance.  Tiie  plaintiff  brought  this  suit  to.  resr 
train  the  Municipality  from  so  doing. 
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Held  that  under  the  rules  «o  long  as.  ^Uin^  ocaupii  d  a  b«Hse     no* 
inhabited  by  more  than  three  families,  he  was  entitled  to  the  waterBupply. 

SeoLt  a  J.  &  Kmght  J. 

The  Sti/rat  City  MunieipalUy  v.  Ty%bali  Daudbhai    (10  Bora.  L.  R. 
622.) 

N.  W.  P.  Rent  Act  s/l74.— iease  hy  Colkcior-'ProceeiinQS  com- 
menced hejore  the  passing  of  Act  II  of  IQOl-'termination  of.— In  exo- 
cuting  a  decree  of  a  Rent  Court,  the  Collector,  purporting  to  act  under  Sec 
174  ef  the  N.  W.  P.  Rent  Act  made  a  leaae  of  the  properly  of  the  judg- 
ment debtor,  after  the  passing  of  the  Tenancy  Act  IT  of  1901.  In  a  suit 
brought  to  set  aside  the  fea.e,  held  that  the  execution  proceedings  havhig 
commenced  before  the  passing  of  the  new  Act  should  have  been  completed 
under  that  Act  and  the  OoUectop  oduM  grank  a  lease  of  the  propeffrf  instead 
of  selling  it.  Stanly  C  J.  &  Bane^i^  J. 

Ofmlam  Abhtxs  v.  AbduWa  Khom  (^  A.  t.  S\  ^tPk). 

Occupanoy  holding— Tww/em&iii^yr-  Utuge-r^O  rowing  y^sage 
not  aufficient—Umfructuary  mortgage  by  tenant-Subsequent  relinqui^ 
ment  to  landlord— Right  to  landlord  to  reenter^mortgage  or  Wt  and 
onU  Bale.  In  1894  occupancy  raiyat  executed  a  usufructuary  mortgage  of 
of  the  holding  put  the  mortgagee  in  poaae^sipp  and  though,  it  waa  arran- 
ged that  the  tenant  would  continue  to  pay  rent  tp  the  landlordi  the.  te- 
nant left  the  village  and  abandoned  all  connection  wilh  the  laud..  Ip 
1901  the  tenant  executed  a  deed  relinquishment  in  favour  of  the  land- 
lord and  surrendered  the  land  to  him,  and  it  did  not  appear  that  he 
bad  any  rent  since.  Brett  J.  held  on  second  appeal  upon  a  cpnaideratiqn 
of  the  terms  of  the  mortgage  bond  and  the  circumstances  connected 
with  the  tronsaotion  kha«  although  t*e  docvmen*  purported  to  be-a  usu- 
fruetuaty  mwtgago  foi^  sixty  yeacs,  the  transaction  was  reaHy  an  out 
and  out  sale  and  the  deed  was  dwMwm  up  in  thak  form  im  order  to  evadlD 
the  proTimw»o£law  againet  th»  tatanefie*  of  occupancy    holding. 

Heldhy  'E^ampini  C.J.  andMitra  tTl—Thatr apart  fjrom  such  eonsi- 
derations,  the  moment  t*e  deed  oP  relinqmshment  wa3  executed  by  tlie 
tenant,  the  landlord  became  entitle  to  le  enter. 

A  growing  usage  of  transferability  of  occupancy-holdings  ia  of  no 
ellecw  against  the  Iwdlowl.    Xhewwge,  te<  be  effective  must  hare  already 

Rampim  A  Milra  J. 
grownup. 

Bajendra  Kish(yre  A&rikari  v.  Chandra  Na«/t  Dutt,  12  C,  W.  N.  878. 
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Negotiable  Instruments  Act  (XXV  of  1881)  Sees.  30,30, 86. 
Hundi  payable  at  sight— Unconditional  aeoeptanoe.— Holder  agreeing  to 
arrangment  for  payment  with  aeceptor-^lfatioe  of  diahonour-r^onUsaion 
to  give. — Drawer  discharged. — The  acceptor  of  a  Huadi  payable  at  sight 
accepted  the  Hnndi  unconditionally.  The  holder  of  the  note  agreed  to  re- 
ceive the  money  in  three  day's  time  and  did  not  give  notice  to  the  drawer  of 
the  arrangement.  The  acceptor  failed  to  pay  the  amount  within  the  promi- 
sed  time,  the  holder  gave  the  drawer  notice  of  dishonour  10  days  after  that 
date. 

Held  that  the  conduct  of  the  holder  discharged  :the  drawer  from  his 
lialnliiy  under  the  terms  of  sections  30,  39,  and  86  of  the  Negotiable  Instru- 
ment Act  Rampini  &  Sarfudin  J.  J. 

Karon  Baid  v.  Pir  Bux  8  C.  L.  J.  108. 

Partnership— 1F&0n  retired  partner  ia  liable— Rights  of  person  dealr 
ing  wiih  a  JirTnr— joint  Hindu  faTnUy— Effect  of  partition  of  long  etandr 
ing— Indian  Contract  Act  8s.  £39,  246  and  H6.  Held  following 
Ohand  Mai  v.  Oanga  Ram  78  P.  B.  1903,  that  it  is  dearly  estab- 
lished Law  that  a  partner  who  has  retired  before  a  certain  transaction 
with  the  firm  to  which  be  had  belonged  takes  place  cannot  be  held  respon- 
sible unless  it  can  be  shown  that  the  transaction  was  with  either  a  previous 
customer  or  one  who  was  aware  that  the  retired  partner  had  been  a  part- 
ner. But  when  a  person  deals  with  a  firm  without  eveo  knowing  that  a 
certain  person  who  was  already  retired  ever  had  been  a  partner,  such  per- 
son  is  clearly  not  liable  to  him  whether  he  has  notice  of  the  retirement  or 
not  unless  of  course  he  has  actually  held  himself  not  to  be  a  partner — 
a  position  which  gives  rise  to   a  different  class    of  consideration. 

Held  also  that  if  a  person  is  a  Member  of  a  firm  and  known  tobe  such, 
persons  dealing  with  the  firm  can  hold  him  responsible  to  them  who  knew 
of  his  partnership  unless  he  takes  proper  steps  to  make  his  retirement 
dear.  But  when  paitition  has  taken  place  among  the  members  of  a  joint 
Hindu  family  since  a  long  time  all  the  members  cannot  be  made  liaUe  simply 
because  they  have  not  taken  the  precaution  of  publicly  proclaiming  their 
partition.  Ohatterji  &  Rd)erteon  J.  J. 

Main  Amer  Singh  v.  Setii  Ohand  Mai,  3  P.  W.  B.  345. 

Dissolution  of— Civil  Procedure  Code  Sections  17.  215,  and 
816  a.— Amendment    of  plaint — Jurisdiction.    E.  and  others  sued  J., 
and  others  for  recover  of  a   debt   alleged   to   haue    been    advanced    for 
working  a  cotton  and  flour  mill.  The  plea  was  that    under  an    agreement 
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with  their  father,  the  plaintiflfe  became  partners  in  the  factory  to  work 
which  they  advanced  capital  their  share  being  fixed  at  one  fourth  of  the 
profits  and  losses  and  the  rate  of  interest  on  their  advance  at  6  percent 
per  annmn 

The  Lower  Court  on  this  plea  held  that  the  plaintiflfe  were  not  en\ 
titled  to  sue  as  for  recovery  of  a  loan,  but  that  their  proper  remedy  was 
to  sue  for  an  account  of  the  partnership.  It  ordered  amendment  of  the 
plaint  accordingly  and  after  enquiry  directed  the  full  amount  with  interest. 
Had  (1)  That  the  amendment  of  the  plaint  as  being  approved  of 
by  the  Chief  Court  in  appeal  from  that  order  could  not  further  be  dis- 
cussed. 

(2)  Section  215  a.,  Civil  Procedure  Code  is  imperative  and  pre- 
liminary decree  for  dissolution  of  partnership  must  have  been  passed  be- 
fore the  accounts  could  be  gone  into. 

That  the  suit  being  one  arisiag  out  of  contract  the  agreement  of 
partnership  being  written  and  executed  at  Ferozpur  and  the  defendants 
being  British  subjects  of  the  Ludhiana  District  subject  to  the  law  of 
British  India,  it  did  not  matter  that  the  factory  which  was  the  subject- 
matker  of  the  partnership  was  situated  in  a  foreign  territory  and  hence 
that  the  Ferozpur  Court  had  jurisdiction  to  try  the  suit. 

(4)  Methods  that  may  be  applied  against  the  party  bound  by  the 
decree  to  furnish  aocounbs  pointed  out  and  held  also  that  the  party  may 
be  treated  as  in  default  after  being  allowed  suitable  opportunities^  to  fur 
nish  accounts,  the  party  fails  to  do  so.  Chatterji  J. 

Jaganandan  Singh  v,  Kiehori  Chond,  3  P.  W.  R.  389. 
Possession— Proof  of  tiUe^Presumption  in  favawr  of  the  man  in 
poggflMion-— Possession  in  itself  title  in  the  absence  of  proof  displacing  the 
presomption  that  arises  from  possessian.  The  man  in  possession  starts  with 
this  presumption  in  his  favour,  and  the  maxim  premmpitur  retro  appUes, 
and  it  is  therefore  for  the  other  side  to  show  not  only  that  the  former's  pos- 
session is  not  evidence  of  his  title  but  that  the  latter  has  a  superior  title. 

Russel  &  Batty  J.  J. 
OiagvanBvng  v.  The  Secrete^  of  State  (10  Bom.  L  R.  671). 

Praotioe— i^^  proper  to  examine  defendant  first  aa  a  witneaa. 
II  is  not  only  Ulegal  but  improper  and  unfair  for  Courts  to  permit  the 
defendant  at  the  very  outset  of  the  case  to  be  put  in  the  witness  box  no- 
miually  as  plaintirs  witness  to  be  croas-examined  in  the  presence  and  bear-. 
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iDg  cf  the  plaintiff  before  the  plaintiff  is  even  called  upon  to  go  into  the 
box  and  tell  his  own  story.  This  practice  generally  prevalent  as  it  is  in  the 
Courts  of  Punjab  is  much  to  be  deprecated.  It  is  certainly  in  accord 
with  justice  and  equity  that  a  party  who  has  to  defend  a  suit  should  hear 
what  ills  opponent  has  to  say  before  he  is  called  upon  for  an  answer  and  it 
is  only  nnder  exceptional  cirtnrcnstances  that  the  opponent  should  be  called 
at  all  as  witness  off  the  party  who  may  be  then  putting  his  case  before  tie 
Cowt.  (5)  it  is  improper  for  a  Judge  to  receive  from  any  party  to  a 
suit  private  communication  in  writing  as  to  the  special  grounds  of  requiring 
pcoduotionof  certain  documents  which  communication  is  kept  concealed  from 
the  opposite  side.  Chitty  &  Johmtone  J.  J. 

Max  Mink  and  Mary  Mink  o.  Shankerdas,  8  P.  W.  B.  398. 

Pre^miltioil — Wajibalarz — enstom  or  contract — Construction. — k 
Yajibalarz  provided  that  "no  preemption  suit  has  as  yet  been  brought  or 
decided.  We  agree  that  the  custom  of  right  of  pre-emption  should  prevail 
in  future  (aenda  jari  rakbim  Lai)  *'  In  the  wajiburlarz  prepared  at  the 
subsequent  settlement^  No  suoh  olause  was  inserted. 

Hdd  that  the  record  was  a  record  of  contract  and  not  a  record  of  pre- 
existing  custom  and  came  to  an  end  with  the  subsequent  settlement. 

Stanley  C.  J.  &  Karamat  Huaain  J. 

Sasaduk  Suaain  Khan  v.  Ali  Hmain  Khan  (6  A.  L  J.  470> 

TLe^iBtlBiiork'-Compromise  petiUon,  constitutive  a  lease  and  filed 
in  a  crimimU  rproceeding,  Plaintiff  sued  a  tenant  for  increased  rent  on  the 
basis  of  petition  of  con^promise  filed  in  a  criminal  proceeding  which  resul- 
ted in  the  withdrawal  of  the  proceeding,  though  no  order  was  passed  in- 
corporating thetexme  of  the  peliiioo. 

iTeid-^-Tbat  the  petition  ^was  not  admissible  in  evidence  without  regis- 
tiAtion. 

If  iihe  petition  liad  been  filed  in  a  Civil  proceeding  and  had  been  fol- 
lowed by  an  order  or  decree  which  embodied  directly  or  indirectly  its  terms, 
then  it  irould  not  have  been  necessary  to  have  had  it  registered. 

Maclean  C.  J.  &  Boss  J. 

Biraj  Mohini  Dossi  v.  Kedar  ITath,  12  0.  W.  N.  854. 


Act,  »60.  17  (o)—Ilegistratim— Transfer   ofVro- 

petty  Act,— Fishery  rights.  Sale- certificates,  that  are  granted  by  the 
OoUe^tors  after  sale  of  "^  B  cla»  "  of  surplus  lands  acquired  by  Govem- 
metit  under  the  provisions  of  the  I^and  Acquisition    Act,  are   euflieient  in 
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tbenunl^es  to  vaHdato  the  iransf or  of  title  from  Government  to  the  trans- 
feree without  being  dregiatered.  Fishery  righlB  in  water  on  certain  por- 
tioDi  of  the  land  transferred  to  the  purchaser  by  the  Bale-certificates,  can- 
ndt  esist  tepaxate  from  the  land.  Brett  J. 

Sarcrf  Ohwndra  Boy  Ghtywdhury  v.   Jatindra  Naik  MvJcerjee,   86, 

Calc.,695. 

-S.  17(1) — Hypothecation  dauae  in  consent  decree — Whether 


morigctga  or  charge — Transfer  of  Property  Act,  Ss.  58,  100.  In  a  suit 
for  recovery  of  money  due  on  Vahikhata  accounts,  a  decree  was  made 
upon  a  petition  of  compromise  for  the  payment  by  the  Defendants  of  a 
certain  sum  by  instalments.  The  decree  further  declared  that  certain  im- 
moveable properties  specified  in  the  petition  of  compromise  ''shall  be  hypo- 
thecated for  the  realisation  of  the  money  and  that  the  defendan  ts  shall 
not  be  able  to  create  any  incumbrance  on  the  same." 

That  the  hypothecation  of  immoveable  property  was  the  consideration 
for  the  time  allowed  for  payment  of  the  sum  decreed  by  instalments,  and 
thus  formed  an  integral  and  necessary  part  of  the  adjustment  of  the  claim 
in  the  suit,  and  ihe  Court  did  not  act  contraiy  to  the  provisions  of  S.  375, 
CSvil  FroeeduFS  Code  in  inserting  this  clause  in  the  consent  decree. 

Held  further  on  the  construction  of  the  hypothecation  clause,  that  it 
merely  created  a  charge  within  the  meaning  of  S.  100  of  the  Transfer  of 
Property  Act  and  not  a  mortgage  within  S.  58. 

Mitra  &  Ooxpersz  J,  J. 

Govindra  Ghandra  Pavl  v.  Dwarka  Nath  Saul,  12  C.  W.  N.  849. 


B.  60— Effect  of  certifioate.  S.  60  doei  not  make  the  regis- 
tenug  officer's  certificate  conclusive  proof  that  the  deoument  mem  dsly  oregis- 
tered  and  that  the  validity  of  registration  is  a  matter  for  the  det^mination 
of  tiie  Coutta  Irvmt  &  Hartnall  J.  J. 

Ma^ng  Kyaw  v.  SUhsambaram  Chetty,  14  Bur.  L.  R.  162. 

Revenue  Szle— Arrears  of  revenue— Kist— Payment  after  last  day 
of  one  hist  and  of  the  last  day  of  the  next  hist — Appropriation — Impti- 
cation  from  amount  paid — N'otice — Revenue  Sale  Law  (Act  XI  of  1869) 
$s.  5, 15—  Contract  Act  (IX  of  1872)  ss.  59,  60— Where  the  revenue  for 
the  January  Ida  of  a  maJud  was  not  paid  on  the  last  day  of  {Myment  and 
subeequently  the  Collector  issued  a  notification  under  sa  6  and  13  of  Act 
XI  of  1859  that,  if  arrears  of  revenue  be  not  paid  on  or  before  the  28th  March 
(  '*  the  next  latest  day  for  payment  x)f  revenue  "  )  the  mahals  mentioned 
tiieretQ  would  be  sold,  and  where  the  amount  Temitted  by    the  defiiulting 
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proprietor  and  received  by  the  Golleofcor  on  the  28th  of  March  was  very  maeh 
less  than  the  levenne  for  the  March  Hst,  but  somewhat  in  ezoees  of  the  ar- 
rear  in  question.  Held,  the  payment  was  by  implication  intended  for  the 
January  kigt  and  should  have  been  so  appropriated  by  the  Oollector.  Held 
further,  that  there  being  nothing  specific  on  such  a  matter  in  Act  XI  of 
1859,  we  must  fall  back  upon  the  general  law,  which  practically  the  same 
as  embodied  in  ss.  59  and  60  of  the  Contract  Act.  Oanga  IBiahun  Singh 
V.  Mahomad  Jan,  I.  L.  B.  33  Calc  IIOS,  not  followed. 

Madean  C.  J.  &Da88  J, 
Jogendra  Mohan  Sen  u  Uma  Nath  Ouha^  (35  Gala  636.^ 

Specific  Belief  Act,  (1  of  1877)  aec.  21.  cL  (B)^8mt  for  recovery 
of  money  agreed  to  he  paid  on  a  mortgage — Debt^Specifie  performance 
of  contract  to  lend  money.  The  plaintiff  mortgaged  certain  property  to 
the  defendants  for  Bs.  12,000.  He  received  Bs.  4,000  in  cash.  Ba  7,000 
were  left  with  the  defendants  to  pay  off  a  prior  mortgage  and  the  balance 
Bs.  1,000  was  to  be  paid  to  the  plaintiff  after  a  month  and  a  half.  This 
was  a  suit  to  recover  this  sum  of  Bs.  1,000.  The  defence  was  that  the  de- 
fendants had  to  pay  Bs.  84,00  due  to  the  prior  mortgagee  so  that  instead 
of  there  being  a  sum  of  Bs.  1,000  due  to  the  plaintiff  he  owed  Ba  400. 

Held  that,  it  being  a  contract  to  lend  money,  a  suit  for  specific  perfor- 
mance of  such  a  contract  was  not  maintainable. 

Held  further,  that  such  a  contract  does  not  create  a  debt 

Oham^  J.  0. 

Meddi  Abbae  v.  Uuhammad  Fdkr-vd  din,  11  0.  C.  217. 

jort Suit  against  joint  tort-feaBore^Compromiee   betiveen  plaintiff 

0fnd  one  dcfendanJb^Such  c(ympromi9e  no  bar  to  a  decree  against  the  other 
^^^fi^t^-^The  plaintiff's  sued  several  defendants  jointly  to  recover  da- 
mages in  respect  of  an  alleged  assault  committed  on  him  by  this  defen- 
dants bub  entered  into  a  compromise  with  one  of  the  defendants.  Held, 
that  this  compromise  did  not  preclude  the  plaintiff  from  recovering  dama- 
cres  against  the  other  defendanta  Brin$m,ead  v.  Harrison,  7  Sc.  and  L, 
distinguished.  Richofda  J. 

Jiam  Kunwar  v.  Shetkh  Ali  Hussain,   A.  W.  N.,    1908,  190. 

Transfer  of  Property  Act,  sec.  62— Ha  pendensr^eaU  during  the 
pendency  of  euHService  of  summons  not  effected— Effect  of  When 
after  the  institution  of  a  suit  for  pre-emption,  the  vendee  sells  the  property 
^Q  sale  cannot,  having  regard  to  the  provisions  of  section  62,  Tnmsfer  of 
Proptrty  Act,  affect  the  right  of  the  plaintiff  to  the  decree  which  he  might 
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lieve  obtained  in  the  sniti  as  the  purchaser  takes  the  property  subject  to 
the  result  of  the  suit.  Stanley  G.  /.  &  Bannerji  J. 

Oharity  v.  (7oWnd  Dm,  5  A.  L.  J-  477. 

Seo.  62^  Lis  pendens— Mortgage  eiiU— Interest  in  moveable 

Property— Oontentiaae  suit.  A  suit  on  a  mortgage  is  a  suit  with  respect 
to  an  interest  in  immoveable  property  and  a  suit  for  sale  on  a  mortgage 
prying  for  relief  against  the  mortgagors  and  others  is  from  the  beginning 
a  oontentious  suit  within  the  meaning  of  section  52  of  the  Transfer  of 
Property  Act.  MUtra  &  Bell  J.  J. 

Ihirga  Prasad  v.  Madho  Prasad,  8  0.  L.  J.  103. 

Sec.  68, — Suit /or  personal  remedy.  The  plaintifib  advan- 
ced money  to  the  Ist  defendant  on  the  security  of  a  house  standing  on 
Government  lease  hold  land,  the  2nd  defendant  being  surety  to  the  pay- 
ment of  any  deficiency  which  there  might  be,  if  the  house  when  sold, 
did  not  realise  the  amount  due  on  the  mortgage.  The  Government  ter- 
minated the  lease  and  allowed  the  Ist  defendant  Rs.  300  as  compensation 
for  removal  of  the  house,  and  leased  her  another  site.  The  1st  defendant 
built  a  house  on  such  last  mentioned  site,  partly  with  materials  of  the 
house,  on  his  former  site  and  partly  with  new  materials,  purchased  by 
raising  money  from  the  3rd  defendant.  The  Ist  defendant  subsequently 
transferred  the  new  house  to  the  third  defendant  in  satisfaction  of  what 
she  owed  her. 

The  plaintifib  sought  to  enforce  their  mortgage  ot;er  the  new  housa 

Held,  that  they  had  no  claim  upon  the  new  house  for  the  house 
which  wag  the  mortgaged  property,  having  been  destroyed  uoder  com* 
pulsion  and  the  security  rendered  insufficient,  and  the  mortgagees  having 
required  another  sufficient  security,  which  the  mortgagor  failed  to  give, 
the  only  remedy  open  to  them  was  to  sue  the  mortgagor  personaUy  for 
the  debt,  as  provided  by  section  68  of  the  Transfer  of  Property  Act. 

Fox  0.  J.  dk  HaHnoU  J. 

Palaneapa  Chetty  v.  Mashan  and  others,  14  Bur.  L.  B.  159. 

Sb.  76,  86    and   86,— Two   successive  isimple  mortgagees, 

riglht  of  second  mortgagee  to  decree  for  sale  svJbjeot  to  the  first  mortgage. 
Where  all  parties  interested  are  before  the  Court  it  is  the  duty  of  the 
Court  under  sec  85  T.  P.  Act  to  make  a  decree  which  shall  preclude  the 
necessity  of  further  litigation  for  the  enforcement  of  any  right  arising  out 
of  the  mortage  in  the  suit   Sec  96,  T.  P.  Act  does  not  support   the  view 
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tha"*  the  puUae  mortgagee  is  not  required  to    redeem  the    prior  mortgagee 
when  the  htter  is  a  party  to  the  suit.  White  C.  J.  &  Miller  /. 

Crngayam  Venkataramala  Iyer  v.  Henry  James    Colly    Oirtiparty, 

3  M.  L.  T.  397. 

-S6C.  85— Mortgage  sHitr-^Parti^—OrmaaUm   fe    /©in    all 


the  heirs  of  a  purchaser  of  mortgaged  property  within  iAme—Effeot 
—Limitation--  NU  ice—  AppoHionmenii  of  debt.  Where  three  days  before 
the  period  of  limitation  would  expire  a  mortgagee  instituted  a  aoifc  on  hifl 
mortgage  making  the  original  mortgagDrs  and  one  out  of  several  heirs  of  a 
purchaser  of  the  mortgaged  properties— defendants  and  the  latter  in  his 
written  statement  filed  after  the  period  of  limitation  had  expired  objected 
that  the  suit  was  not  maintainable  by  reason  of  rti«  other  heirs  of  the 
purchaser  not  having  been  made  parties. 

Jff6W~That  the  suit  could  not  be  dismissed  on  the  ground  of  defect 
of  parties  unless  it  was  found  that  the  plaintiff  was  awace  at  the  date 
of  the  suit  of  the;  interest  of  these  persons  in  the    mortgaged  property. 

Held  further,  that»  the  proper  procedure  was  to  add  tiiese  heirs  as 
parties  and  if  it  appeared  th«t  at  the  date  of  the  suit  the  plaintiff  was 
not  more  aware  of  their  interest  in  the  propwBty  to  asoectain  what  pio- 
portion  of  the  debt  was  due  by  the  heir  who  had  been  made  a  pa«ty  in 
time  and  to  paas  a  decree-  against  hn  shaare  for  that  aooounb. 

Rampini  C.  J.  &  Ryves  J. 

Banruddin  Biswas  v,  Ddmidra  Nath  Biswas,  12  0.  W.  N.  111. 

flCtr  90. — GostH-^^mointgage  decree— Decree,  of  costs  if  part  of 
otlier  proppertisa.—A^  decree  for  costs  is  a  part  of  the  mortgage  di&eree 
and  in  execution  of  such  decree,  the  mortgaged  properties,  must  first  be 
sold  and  only  if  such  sale  does  not  satisfy  the  whole  decree,,  can  the  other 
properties  of  the  mottgagor  be  proceeded  with  in  the  manner  laid  down 
in  sectkin  90  of  the  Transfer    of  Property  Act. 

Geidt,  &  CkUty  J.  J. 
Rajhamar  singh  v.  Dheo  Narainsre  8  C.  L,  J.  152. 

,  '  g.  Bl.-^Mortgage — Fixed:rat^-tenMU-^SuU  hy  za^i^i^r  to 
mdeem,  cs  mortgage  '»nade  by  a  fiaed  raie  tenant  on  the  death  of  the  fo« 
ftont  wiihaut  heirs. — Eeld  that  the  zamindar  is  not,  withia  the  mean- 
ing of  section  91  of  the  Transfer  of  Property  Act,  1882,  a  persou  having  an 
inters  in  the  mortgaged  propei^ty  so  as  to  entitle  him  to  redeein  a  mort- 
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gsg^  of  his  hoMiog  made  by  a  tenant  at  fixed  rates  who  has  died  with- 
out hoirg,  Richards  &  Karamat  Has(M  J. 

Bam   Dihal  Bai  v.  The  Mahwaja  of    Vvrianagram,   A.  W.  N. 

1908,  210. 

— 8. 09 — Asiignee  of  a  money  decree  obtained  by  the  mortgagee 

right  of  to  edl  in  contravention  of  a.  99  Transfer  of  'property  act — Ektop- 
pelr-CivU  Procedure  Code,  8.  ^5^— f^— that  a.  99  of  the  Transfer  of 
Property  Act  applies  as  mnoh  to  the  transferee  of  a  monej  decree  obtii- 
ned  by  the  mortgagee  as  to  the  mortgagee  himself.. 

Chhagan  Ownan  Oujaralhi  v.  LakAm^n  81  Bom.  462  and  Jivara^ 
th^a/m  Mudaliar  v.  Srinivaaa  MudaUar  31  Mad.  33  followed. 

Chamier  &  Oreevan  /.  0. 
Sripal  Singh  v.  Qouri  Shanker,  11  0.  0.  231. 

TJndne  inflneuce.— 7^6  Indian  Contract  Act — Amendment  Aot^  (IT 
of  1899),  see.  S—Preeumption^Landlord  and  tenant  dominatif^  Ike 
wiU — Kabuliat  unfairly  dbtained.There  is  no  broad  or  general  presaiilth 
titn  that  a  landlord  even  an  inflaential  one  oan  bo  dominate  the  will  of  his 
tenants  as  to  induce  them  to  make  unoonsionable    bargain  in  his    favour. 

The  onus  of  proving  that  a  Kabulyat  waa  unfairly  obtained  lite  on 
the 'person  who  alleges  it 

Where  a  Eabulyat  was  executed  by  several  persons  it  cannot  fie  set 
aside  as  a  whole   when  all  the  executants  did  not  question  it 

Per  Byves  J.  It  is  incumbent  on  a  party  be  he  plaintiff  or  defendaot 
who  seeks  to  avoid  a  contrpMst  on  the  ground  of  fraud  or  undue  influence,  to 
give  in  his  pleadings  full  particulars  of  the  oircumstances  on  which  he  re- 
Kes  as  the  basis  of  this  plea.  It  is  not  enuogh  to  boldly  assert  that  fraud 
« the  like  vitiated  the  contract  Bampini  0.  J.  (£  Byves  J. 

Baja  Prymada,  Naih  Boy,  I^ihadur  v.  Knioo  Moolah,  8  GXJ.  135. 

Vftitet— Damage  caused  by  retention  of— Liability  of  owner  df  land 
far  dam^e  caused  hy  starage  of  water.— An  owner  of  land  is  not  liable 
for  damage  caused  to  the  other  lands  by  the  retention  of  water  on  his  land 
in  the  natural  and  usual  couse  of  enjoying  his  property.  The  retention  of 
water  by  a  person  on  a  portion  of  his  land  to  prevent  its  passing  on  to 
other  portions  of  his  land  is  not  ana  ct  donein  the  natural  and  usual  course 
of  and  enjoyment  the  person  so  doing  is  liable  for  damage  caused  thereby. 
Moholal  V.  BoA  Jivkore  (28  Bom.  472)  doubted  and  distinguished. 

WhiteO.J.itMUlerJ. 
Bamanji  Ohariar  v*  Krishnaswami  Mudali  31  Mad.  169. 
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Water,  Btffht  io.— Infringement  of  water  right,  whether  contradual 
or  proprietary,  v^en  Wcely  to  cauee  damage,  may  he  restrained  by  injtwio- 
lion  though  no  etfidenee  of  actual  damage  ie  given. — Ryotwari  lands  be- 
loDginK  to  the  plaintiff  had  been  irrigated  for  a  period  of  more  than  60 
years  by  a  channel  without  any  interference  on  the  part  of  GoYemmeot. 
The  defendant  without  any  justifying  cause  blooked  up  the  mouth  of  the 
channel  cutting  off  the  entire  supply  of  water.  The  plaintiff  without  claim- 
ing any  damages  but  stating  in  a  general  way  that  he  had  been  damnified 
by  the  Act  of  the  defendants  sued  to  restrain  the  defendants  by  injunction 
from  interfering  with  the  channel: — Hdd,  that  the  plaintiff  was  entitled  to 
the  injunetion  sued  for  whether  his  right  to  the  water  was  based  on  a  con- 
tract with  Government  or  whether  his  right  was  a  proprietary  right  ap- 
purtenant to  his  ownership  of  land 

In  either  view  of  the  case,  the  plaintiff  is  entitled  to  succeed  without 
an  exprev  finding  as  to  damage.  It  is  such  as  to  be  likely  to  cause 
damage  to  the  plaintiff  and  the  stoppage  of  the  entire  supply  of  water  is 
such  an  act.  The  interference  with  contractrual  relations  without  suffi- 
eient  justification  is  a  violation  of  legal  right  which  gives  a  right  of  action 
to  the  party  whose  rights  are  infringed.  The  observations  of  Lord  Macnagh- 
in  Quinn  v.  Leathen,  ([1901]  A.  C,  495  at  p.  510),  referred  to. 

White  0.  J.  &  MiUer   J. 

Bama  Odayan:v.  Suhramania  Aiyar,  31  Mad,  171. 

Will— Construction  of  document— 'Money '--General  per9onal  estate. 
Where  a  testator  after  clearly  indicating  an  intention  to  exclude  entirely 
certain  of  his^lations  from  succession  to  his  property,  proceeded  to  ber 
queathe  his  *"  money  "  to  two  legatees,  with  directions  as  to  its  disposal, 
it  was  held  that  the  intention  of  the  testator  being  apparently,  from  a  peru- 
sal of  the  whole  will,  to  bequeathe  all  bis  personal  properties  to  the  lega- 
tees, it  was  not  necessary  to  construe  the  term  used  in  its  strict  limited 
signification,  but  the  whole    of    the  ^  testator's  personal  estate  passed. 

Stanley  C.  J.  &  Burkitt  J. 

Oheda  Lai  v.  Qobind  Ram,  A.  W.  N.  1908,  206. 
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Pcuil. 

DIGEST  OF  RECENT  INDIAN  OASES  (CIVIL) 

AoGOnnt — Siii\»  for  account — Officer  employed  by  Receiver — Diao7iarg$ 
of  Receiver — Right  of  proprietor  to  sue  for  accowat — Ageini  omd  Sulh 
AgerU,  Where  a  Receiyer  was  appointed  in  respect  of  certain  piroperties 
about  which  there  was  a  litigation  in  which  plaint^Iff  wtis  found  to  ^be  the 
proprietor. 

Hdd,  that  a  suit  for  account  at  the  instance  6f  the  plaintiff  dbas  not 
lie  against  the  teshildars  employed  under  the  B^c^iter  as  thdy  .'Were  tlis 
Bub^tf gents  and  Were  not  liable  to  render  account  to  tfiie  t)lftiiitiff. 

Brett  &  OdxeJ.J^ 

Jotirhdra  v.  Moharam,  12  C.  W.  N.  1035. 

Ady^rse  possessiail — Posseaaiork'—One  co  eharer^JcivU  property 
wketker  adveree  poeseeeion.  Eulusive  possession  of  a  co-owner  of  propar* 
ty  which  originally  had  been  joiat  does  not  per  se  amount  to  adverse 
possesision  as  against  his  co-sharera  Where  one  of  the  two  sisters  iMBain* 
ed  in  possession  of  the  father  s  property  for  twenty-one  years  and  the 
other  did  not  "participate  in  possession''.!  held,  that  only  did  not  make  her 
possession  adverse.  SUJmley  C.  J.  &  Karamat  HusalnJ. 

i^arbaii  v.  Ram  Prasad,  5  A.  L.  J.  511. 

Agra  Tenancy  Aot,  S.  22— Occupancy  holding— Succession — ^Ma^ 
lineal  descendant*' — Illegitimate  son— Hindu  law.  The  illegitimate  son 
ef  a  roan  belonging  to  one  of  the  Sudra  castes  by  a  kept  woman,  or  con* 
tinnoos  concubine^  was  capable  of  suceeeding  to  the  ocoupancy  holding  of 
his  father  as  a  "male  lineal  descendant"  within  the  meaning  of  section  22 
of  the  Agra  Tenancy  Act,  1901.  Stanley  C.  J.  &  Bannwj^  J. 

Ram  Kali  v.  Jamuna,  A.  W.  N.,  1908,  229. 

Section  03,  clause  (b)— declaration  that  plaintiff  as 
die  adopted  son  of  a  tenant  was  entitled  to  his  tenancy — Declaration  of 
tenancy— JurisdiQtion --Civil  Court,    Oo^  D  applied  to  revenue    ^ath6ri- 
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ties  tbat;hi8  adoptive  father  I,  was  joint  in  cultivation  with  him  and  that 
his  name  should  be  recorded  in  respect  of  Ts  occupancy  holding.  The 
cy)Uector  dismisped  the  application  on  the  ground  that  D  was  not  the 
ahopted  son  of  I.  D  brought  this  suit  in  Civil  Court  for  a  declaration 
that  he  •^was  joint  in  cultivation  with  D  and  that  he  was  the  adopted 
son  of  Ishri  and  that  on  account  of  the  right  of  survivorship  ahd  his  being 
joint  in  cultivation  he  was  entitled  to  the  possession  of  the  estate  of 
Ishri  and  of  the  occupancy  holding. 

Hdd  that  the  nature    of  the  suit  was  that    the  plaintiff  wanted  a 
.deolaration  as  to  the  claes  of  tenancy  to  which  he  belonged  and  its  cogni- 
'sance  by  the  Civil  Court  was    barred    by    cl.  (b)  of    S.  95    of  the  ilgra 
Tenancy  Act,  Knox  &  Richcirda  J.  J. 

Dari  LcU  v.  Sardar  Singh^  5  A.  L.  J.  514. 

'Section  HOl-ahaU  presume,  meaning   of-^Preawmption  con- 


cUmve.  The  object  of  S.  201  of  the  Agra  Tenancy  Act  is  that  when  the 
aame  of  the  plaintiff  is  recorded  in  the  revenue  papers,  the  Court  is 
bound  to  presume  that  he  has  the  right  to  sue,  and  the  entry  of  his  name 
shoqld.be  recorded  ^ as  sufficient  proof,  and  the  Court*  should  not  go 
beliind  it  in  order  to  determine  the  question  of  the  plaintiffs'  proprietary 
title,  the  remedy  of  the  defendant  being  a  civil  suit.  The  words  "shall 
presume"  in  S.  201  of  the  Agra  Tenancy  Act  do  not  have  the  same  mean- 
ing which  are  given  to  them  under  the  Evidence  Act;  but  the  presumption 
raised  by  them  is  a  conclusive  presumption  so  far  as  the  Ke venue  Courts 
are  concerned.  Bannerji  &  Richards  J.  J. 

Bachan  Singh  v.  Karan  Singh,  5  A.  L.  J.  495. 

Babooana  grant  of  ancestral  property— 5rant«?e's  estate  of— nature 
of-^Cuetom — Burden  of  proof — Partition — Bdbooana  grant — Nature  of. 
Landed  property  acquired  by  a  grand«father  and  distributed  among  his 
sons  does  not  by  such  gift  become  their  self-acquired  property  so  as  to 
enable  them  to  dispose  of  it  to  the  prejudice  of  the  grandsons. 

A  Babooana  grant  of  ancestral  property  by  the  owner  of  an  impartible 
estate  to  enure  for  the  benefit  not  only  of  a  junior  member  of  the  family 
but  of  his  male  descendants  in  the  direct  line  does  not  loose  its  anoestral 
oharacter  by  the  grant.  It  was  not  become  self-acquired  property  in  the 
hands  of  the  grantee  or  his  direct  male  descendants.  Hence  the  other 
members  of  the  family  have  the  rights  in  it  which  they  can  claim  under 
the  Mitakshara  law,  that  is,  the  right  to  restrain  alienation  except  in 
cases  of  legal  necessity  and  the  right  to  claim  partition  and  the  original 
grantee  has  no  power^to  dispose  of  the  property]  by  will 
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The  custom  which  operates  in  the  case  of  the  Baj  itself  does  not 
apply  to  a  Babooana  grant  without  the  requisite  proof  which  is  necessary 
in  such  cases.  The  harden  of  proof  lies  upon  the  person  seeking  to  esta- 
blish  the  particular  cusbi  m  and  to  take  this  out  of  the  ordinary  category  of 
Hindu  family  property. 

Per  BreU  J. — A  Babooana  grant  is  made  to  a  junior  member  of  the 
family  and  t6  his  descendants  in  the  male  line  for  their  maintenance. 
The  giiint  is  not  of  a  portion  of  landed  property  to  pay  off  a  certain  fixed 
sum  of  money  which  the  grantee  is  entitled  to  claim  on  accoonts  of  his 
maintenance  from  the  Raja,  but  it  is  a  grant  for  the  maintenance  of  the 
grantee  and  his  male  descendants  so  long  as  there  are  any. 

BrOt  &  OhiUy  J.  J. 

Lalitesioar  Singh  v.  Bhabeawar  Singh.  8  C.  L.  J.  124. 

Bangal Land Begistration  Act  (Bengal  Aot  Vllof  1876)  &  78 

Milkiat  property — Entry  in  register  of  revenue-free  eataies—Bdgulation 
II  of  1819.  There  is  a  distinctioa  between  a  rfialkiaJt  oi  revenue* free  estate 
which  is  covered  by  an  entry  in  the  register  of  revenue-free  estates  after 
proceedings  held  under  Regulation  II  of  1^19  and  a  revenue-free  rM^kiai 
estate  not  so  entered.  In  respect  of  the  latter  there  need  be  no  registra* 
tion  under  the  Land  Registration  Act  (  Bengal  ActJVII  of  1876)  and  the 
provisions  of  s.  78  of  the  Act  do  not  apply  to  them. 

Mitlra  &  Octepers  J.  J. 

Pitamber  Sinch  v.  Sukrim,  35  Oalc.  747. 

S.  65,  178  (b),  168--lanUord  and  Tenant— Decree  for  rent 

—Executive— First  charge— lien — Regulation  VIII  of  1819,  S.  ISi.  A 
zemindar  sued  his  patnidar  for  arrears  of  rent  and  obtained  a  decree,  but 
previous  to  the  institution  of  the  suit  had  sold  all  his  interest  in  the 
zemindari.  The  purchaser  of  the  zemindari  subsequently  instituted  pro- 
ceedings under  Reg.  VIII  of  1819  for  further  arrears  of  rent  and  the 
darpatnidar  deposited  the  rent  under  s.  13  of  the  Regulation.  In  a  suit  by* 
the  darpatnidar  for  a  derlaration  that  he  had  a  first  charge  on  the  patni 
in  respect'of  the  sum  depositei  by  him.  Hdd,  that  the  decree  obtained  by 
the  former  zemindar  was  a  decree  for  rent  within  the  meaning  of  s.  G5  of 
the  Bengal  Tenancy  Act,  and  constituted  a  first  charge  on  the  patni  under 
that  section  with  priority  to  the  lien  of  the  respondent. 

Bampini  &  Sharfudin  J.  J, 

Mdharaj  Bahadur  Singh  v.  Forbes,  35  Calc.  787. 
———Sec.  88— flfuft  division  of  holding— Rights  of  purchaser— 
Landlard's  tiUe  not  questioned.    Where  the  landlord's  rights  are  not  ques- 
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lioned  and  he  does  not  appear  in  the  'suit,    a  transferee    of  a    share    of  a 
holding  may  maintain  a  suit  against  persone  who  claim  under  an  inferior- 
title  even  though  they  may  set  up  a  recognition  by  the  landlord. 

Stephen  &  Hdmwood  J".  /. 
Oaur  Kaibarte  v.  Srimati  Tarajan  Bibi,  8    0.  L.  J.  161. 

Se^  lOSf  B,    106,    106.  lOSr-Record,  of  righUStiit,  to 

ccfrecf^  or  oifer  (»f^nte^— itfmnpto^n«&><^*J^    No  suit  lies  for  tl^e   altera 
^i<ffL^^^'K!IR^9  9^  .W^^i^^^^^  i^  ^k9  recordof-right3  pi;^l)li^h^cl  uudar 
cl,  ,X  of  thfi  B^^gal  Teflanpj  Apt.  Persona  aggrieved  by  the  entrips^shoul^. 
have  recourse  to  tl)|e.gpe(;ia4  r^meidj:  p^qvided  in  th^t  chapter 

Maclean  C,  J.  &  Dose  J. 
Jcgendra  Nat^  v,  Kriakna,  12^  C,  W.  N.  1932. 

.  ....  jSfflt*  li^-rBficpjrd  of  rigJ^-i-AppliccUio^n  to  correct  eviry 
fn(i^  6e/(>re— 4f^^ifijf  Ad  of  1898 — Reference  to.  Civil  Covert  whi^ 
Amp^i[^A<:^'-Jv,rj^9^ioMQ^r-^  of  st^tiiate-'C^ngppf^proT. 

oe4v>r^  <iW>W  P^Viiwy^^fPVoc^^im'    A  recprd  of   righ^  having    be^q 
prqp^refjl  in  1876  tb,e  landior4  appU,?^  ^  ^^97  for  the    correction  ef    an 
en^  un4ei;  seq*  1Q()  of  th,^,  B^pgal  T^n^ncy  Act  as^  it  then  was;  afder  the 
Ai|)f)pdi^g  J^p^-  ofjil^fw^,  passed  the  caise  waa  referee^  to  the  Civil  Court, 
under  the  proviso  to  sec,  106  of  the  Act  as  amended. 

Held^Ths^i  the  Gourfe  had  jurisdiction  to  try,  notwithstanding  that 
the  proceedings  were  commenced  priojr.to  thei  pi^sfliog  of  .the  Amentjiing 
Aqt.  wl^i^ch  ^^  eni|pqi¥er^4  a  relere^ce  to  the  Civil  Court 

In  matters  of  procedore  an  amending  act  would  affect  legal  pcQceed- 
ingsinslitnted under  the  repealed  provision.  d^x^dk  Ryvea.J.J. 

RaJiimuddin  Sarrer  v.  Oagat  Kukore  Acharya^  12  (X  W-  K  98,7. 

..  II  Bfih^  11*  A^*  110— Co  ^f^r/sr  Landt^de—Sepannte  collection 
of  r^r-SfiApLfifr  en^r^  T^Vf^  hy  tran^erefi  of  whqle  interest  of  one  co^ 
sfc^f^  fnflkiflg  oOf^fit  co-afte^rcra.  d^atwi<fnte— Jfa<nt<wnaMi%..  Where  a 
Uf^^  is,  jobtjy  and  eevei^Uy  liable  for  rent  to  the  aeveral  co-abarer  land- 
\oxA^^  a  suit  for  renjij  by  tl]\e,  transferee  of  the  whole  interest  of  one  of  the 
co^abar^r4«  mai^g  th^  other  co-sharers  parties  defendants  is  maintainable 
and  a  decree  for  th^,  en|iire.,rent  ia  v^)id:  L.  B.  34  L  A.  73  followed^ 
HdA  al9(h^  that  si^j^h  [a  suijb  is  governed  by  the  Bengal  Tenancy  Act 
Art.  2.  Mohendra  Jfat^  Kalcmooree  v.  Koilash  Chandra  Dogra,  4  C.  W. 
N.  605,  distii^uished.  Milear  0.  J.  &GoooeJ. 

Shaahi  Kumar  Mirbdhar  v.  Seeta  Nath  Banerjee,  32  Cala  744. 
Central  Frovinoes  Tenancy  Act,  sec.  2  {o)--Oochur  lands  cannot 
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be  cUiseed  in  the  same  category  aa  commen  lands.  Tbe  Oivil^;CoTii4<^muiti 
adjvdipate  on  the  rights  of  tbe  parties  as  they  existei  wb^u  the  plaint 
was  filed     aad  not.  on    any  title  sabsequantly  derived. 

The  entry  in  tbe  settlement  recorded  is  not  conclnsive;  it  >  is  only  a 
ma*:ter  of  presumption. 

The  "holding  of  a  survey  number*'  in  section  2  (10)  Explanation  II  of 
the  Central  Provinces  Tenancy  Act  has  reference  to  the  holding  when  the 
droeeedings  iuAp.  Civil  Ocmit  are  initiated,  and  it  cannot  avail  a  person 
tbat  in  a  subsequent  settlement  he  was  recorded  as  a  teqant. 

Caaperzz  &  Sharfudin  J.  J. 

Purhhit  Pandya  v.  Ananda  18  C.  L.  J.  116, 


Sec.  46,  sub  860,  (sy—EjeotmentSuUfaK^Suk^leaa^ grant 

of—bytenanL  Under  the  Central  Provinces  Tenancy  Act^  noi^>  but  ao, 
oooupanoy  tenant  c^  be  ejected  from  his  holding  fio^^graoting.a  sub-lease. 

Ca^rsz  Jk  Sh^rfu4iiin  J*,  /* 

Sadasib  Jhemkir  v.  Jala  Qaantia  8  C.  L  J,  156. 

Civil  Frooedure  Co49#e.  18-Re$judioala-Gro88  appeals  from  am  decree 
-Appealfrom  one  of  the  appelate  decrees  but  Thot  from  the  dhsr.  If  an  issue 
decided  against  a  party  is  embodied  in  two  decrees  and  thair  partylappeals 
from  one  of  thepci,  only,  the  other  decree  on  becoming  final  operates  as  > 
res  judicata  and  precludes  the  original  and  appellate  Coiirts  from  deciding 
that  issue  again.  Panchananda  v.  Vait\inaikaSa8tri%l  {2d  Ma<?,,  383). 
Abdul  Majid  v.  Jew  Narain  (  16  Calc,  633),  Uariarnunrniem  Bibi  «v 
Jaynab  Bibi   (  33  Calc  1101  )    aid  DxTioiar  D%^  vSkeoram  Dae  (29" 

All.,  730)  dissented  from,  Kwramat  Hueain  J. 

.     Abdul  Bflrit  V.  Aehfaq  Husain,  A,  W.  N.,  1908,  211. 

Sea  IB— Bee  judifiator-'Mortga^e^  of  Jewmi,  suU    Vy  a  pur- 

chaeer  of  a  share  far  partition— M,ortgagees  parties— Suit  by  pwrohaeer 
for  poeeeasion—Bee  judicata  ^Limitation  Act,  art\  Ifi.-^Poini 
taieu  in  second  appeaL—Seea^^dary  evidence.  Held  that  the  claim 
of  the  mortgagees  to  be  redeetnec}  ^^9  not  resjudiccUa  by  reason  of  the 
decree  in  tbe  previous  suit  where  tt^  parties  were  not  the  same  and  the 
present  plaintiff  did  not  claim  under  tli^e  plaiptiff  in  ^he  foqner  suit 

Where  the  p(Mnt  that  the  mortgagees  bad  upt  besA,. formally  proved, 
was  not  taken  in  the  Courtabelow,thpipoin4i  cannot  bp  takei^iu  aecon4  appeal 

Held  also  that  as  the  time  of  the  first  suit  the  defendant  ciaim, 
under  art.  134  had  not  ripened  and  at  the  time  the  plaiotiflf  was  not 
bouad  to  redeem  the  mortgagees,  tbe  defendants  were  uAlt .  deb^^r^e^  from 
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putting  forward  their  claim  under  art  134  of   the  Limitation    Aet. 

Where  a  judgment  which  containt  secondary  evidence  of  a  mortgage 
is  put  in  evidence  by  the  plaintiffs  for  the  purpose  of  res  judicata  this  does 
not  absolve  the  defendants  from  the  duty  of  proving  their  mortgage  by 
original  evidence  or  making  out  a  ca^e  for  the  admission  of  secondary 
evidence.  White  (7.  /.  &  Miller  J. 

Kriehnha  Pattar  v.  ArapcUh  Vectil  Maivappa,  4  M.  L.  T,  73. 

8ec»  IS— Reyudicaia — Suit  diemieeed  on  an  altemaiive 
ground. — ^The  decision  in  a  former  suit  will  neverthless  be  res  judicata 
notwithstanding  the  fact  tha(i  the  previous  suit  was  dismissed  on  an  alter* 
native  ground  of  decision.  Wallia  &  Munro  J.  /. 

MaUisheri  Heath  Vaeudevan  Numbudin  v.*  Kovoor  OhcUhath  Kamr 
nan  Nambiar,  4  M.  L.  T.  90. 

Sea  18 — Reajndicata—Tilartgage— Redemption  suite.  Held, 
by  the  Full  Bench,  following  the  principle  of  stare  deoisia  that  it^is  open 
to  a  mortgagor  who  has  brought  a  suit  for  redemption  and  obtained  a 
decree  to  bring  a  second  suit  for  redemption.  (F.  B.) 

DhanpaJt  Mai  v.  Jhaggar  Singh,  9  P.  L.  R.  535. 

8,  17,  Expl.  Ill— Cause  of  action  arises 
only  where  money  is  expressly  or  impliedly  payable  under  t^s  contract 
otuZ  not  under  any  general  of  law)  The  rule  of  general  law  that  where 
a  contra^  is  silent  as  to  the  place  of  payment,  it  is  the  duty  of  the  debtor 
seek  out  his  creditor  and  pay  him  does  not  control  the  express  provisions 
of  section  17,  explanation  III  of  the  Code  of  Civil  Procedure,  and  cannot 
be  applied  in  determining  where,  for  the  purposes  of  the  section,  the  cause 
of  action  has  arisen.  The  place  where  the  cause  of  action  arises  under 
section  17,  explanation  III,  is  the  place  where  money  is  payable,  expres- 
sly or  impliedly,  under  the  contract  itself,  and  not  under  any  general  rule 
of  law.  When  a  promissory  note  payable  on  demand  is  made  at  T  and 
no  place  is  fixed  expressly,  or  impliedly,  for  payment,  the  mere  fact  that 
the  creditor  is  described  at  K  which  is  within  the  jurifdiction  of  a  C  )urt 
different  from  that  exercising  jurisdiction  at  T  does  not  by  virrue  of  the 
general  rule  of  law  stated  above,  make  K  the  place  of  payment  for  the 
purposes  of  section  17,  explanation  III  of  the  Civil  Procedure  Code,  and 
Court  at  K  has,  in  the  absence  of  evidence  that  the  money  was  payable 
at  K  in  the  ordinary  course  of  busineE%  no  jurisdiction  to  entertain  a  suit 
against  the  debtor  who  is  not  resident  within  the  local  limits  of  its  jurisdic- 
tioD,  >»Tii^  0.  J.  &  MiUer.  J. 

Rmnan  Ohdtiyar  v.  Oopalachar%  31  Mad^  223 « 4  M.L.  T.  97. 
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-S.  26^  28— The  word  'aome  mcUter'  in  a.   S8  wider  ihoAt,  ihe 


words  *  tomtf  cause  of  Mtion'  in  s.  26 — Suit  sustainable  againd  several 
defendants  if  in  respect  of  '  same  vnatter '  alihough  in  respect  of  several 
causes  of  action. )  The  words  'same  matter'  in  section  28  of  the  Code 
of  Ciyil  Frooednre  have  a  wider  scope  than  the  words  '  same  cause  of 
action '  in  section  26  of  the  Code  of  Civil  Procedure,  and  a  suit  against 
several  defendants  is  not  bad  for  misjoinder  if  the  suit,  although  in  respect 
of  different  causes  of  action  against  different  defendants  is  in  respect  of 
the  same  matter.  The  English  decisions  on  the  scope  of  Order  XVI, 
Bule  4,  are  not  applicable  to  cases  of  joinder  of  defendants  under  section  23 
Rule  \  are  not  applicable  to  eases  of  joinder  of  defendants  under  section 
28  of  the  Code  of  Civil  Procedure.  UuOiappa  Chetty  v.  Muthu  Falani 
Ghetty^  (  27  Mad.  80),  not  followed.  A  suit  by  the  transferee  of  a  mortgage 
for  sale  against  the  mortgagor,  in  which  is  also  included  a  claim  for  da- 
mages against  the  transferor,  the  original  mortgagee,  if  it  should  appear 
that  any  portion  of  the  mortgage  debt  had  been  discharged  by  the  mort* 
gagor,  is  a  suit  in  respect  of  the  '  same  matter '  within  sectioh  28  of  the 
Code  of  Civil  ProcedurCi  and  is  not  bad  for  misjoinder. 

WaUisJ. 
AiyaOiurai  Bavuihon  v  Sanlhu  Meera  Bavuthan,  81  Mad.,  252. 


8»  48. —  Usufructuary  mortgage — Suit  for  redemption — 
Subsequent  suit  to  recover  surplus  profits — Limitation  Act  Article 
105 — Transfer  of  Property  Act,  section  92.  In  a  suit  for  redemption 
of  a  usufructuary  mortgage  the  mortgagor  is  bound  to  claim  for 
surplus  profits,  if  any,  payable  by  the  mortgagee.  Section  43  of  the  Code 
of  Civil  Procedure  is  a  bar  to  the  recovery  of  such  profits  by  means  of 
&  separate  suit. 

Artical  105  of  the  second  schedule  to  the  Indian  Limitation  Act, 
applies  to  a  case  where  the  mortgagor  gets  possession  otherwise  than 
by  means  of  a  suit  for  redemption. 

Aihm^n  &  Karamai  Husain  J,  /• 

Ram  Din  v.  Bhup  Singh  SO  All.  226. 

-SeotiODB  102,  and  108.— Dismissal  for  default— TAortgage 


Bedemption—Suit  barred.  When  a  suit  for  redemption  of  a  mortgage  is 
dismissed  under  section  102  of  the  Civil  Procedure  Code  for  default  in 
prosecution  and  the  order  of  dismissal  has  become  final  a  fresh  suit  for 
redemptio  n  is  barred .  Battigan  J, 

Gurditta  v.  Narain  Das,  9  P.  L.  R.  552. 
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*— ^feo.  W8.T-/SdWitiflf  a«tde  MjpoWe    deor^ — Sedurity.    Where 


on  ftn  application  to  «et  aside  an  ez  parte  decree  passed  in  a  suit  on  a 
niortgage  bond,  whereby  property  is  mod^aged  for  Bs  GOOO,  which  is 
presumably  wo^th  more  than  that  sum  an  order  is  made  direotidg  the  ex* 
paYte  decree  ib  be  set  aside  on  the  defendant  furnishing  seenrity  for  Rs. 
lOjOOO,  and  on  their  fkilore  to  do  so,  upholding  the  decree. 

Hsici  th^t  the  seburity  required  by  the  Idwer  Codrt  was  excaestve 
and  it  was  ordered  that  the  security  be  reduced  to  ftg.  l,t)00,  to  be  fur- 
nished within  a  month  from  the  date  of  the  ofder  and  that  on  such  seoufity 
being  given,  the  caSe  shouU  be  reared  to  the  file  for  tlrial. 

Itwin  &  Ormand  J,  /. 

Mating  8ein  v.  Armugam  Ohetty,  14  Bur.  L.  K.  214. 

*i'  '  S>  l%9-^J9dfffiient--^udg7nefU  vmtUn  afUr  truMsfer   of  the 

Judge  from  ike  plaee,  wh^e  the  oaee  wMheard^  %f  valid.  The  judgment 
referred  to  in  section  193  of  the  Civil  Procedure  Code,  which  can  be 
pronounced  by  a  Judge's  feuceessor,  may  be  written  after  he  has  ceased  to 
exercise  jurisdiction  in  the  place,  where  the  cause  of  action  in  the  suit  to 
which  ike  judgment  relates,  arose,  owing  to  his  transfer  or  proce3ding  on 
leave.  {F.  B.) 

Satyendra  Nath  v.  Kaitura  KumaH,  35  Cal.  756. 

8*  f244.^Qtcestion  relating  to  the  execution^  discharge  or  so- 

iisfaction  of  the  deoree^Conteet  between   the  holder  of  a   decree  for  an 

undivided  share  of  joint  property  and  an  auction  purchaser  pendente  lite. 

One  Wilayati  Begam  obtained  a  decree  for  possession  of  a  share  in  certain 

joint  and  andividead  zamindari  property,  and  this  decree  was  executed  so 

far  as  might  be  by  delivery  of  formal  possession.  While  the  suit  in  whioh 
this  decree  was  passed  was  pending,    one  Raghunath   Das    obtained    a 

simple  money  decree  against  another  Co-iharer  in  the    zamindari    and  in 

execution'  thereof  brbtight  the  properly  to  sale  atid    it  iras  purchase  hy 

Nand  Eishore.    Nand  Eishore  got  possession.      Wilayati    Begaim  applied 

for  teutatim  of  names  in  hto  favoilr,  but  was  resisted    by  Nand  Eishore, 

and  accordingly  instituted  a  suit    against    Nand    Eishore  praying    for  a 

declaration  of  her  title  as  against  him. 

Hdd  thai  such  a  suit  was  not  obnoxions  to  the  prohibition  eoatained 
in  S.  244  of  the  Code  of  Civil  Procedure.  Oulzari  Lai  v.  Madho  Rain, 
26  All  447,  distinguiahed.  Stanley  G.  J.  &  Burhitt  J. 

WilaycOi  Begam  v.  Nand  KinJiore,  30  All  231. 
■■  '  '"   ■!>  2^4s— Direction  by  an  Appellate  Courts  Whether  appeal- 
aiUe—Beferenoe  by  the  Privy  OoumcU.    An   order    mtnle^  pursuant  to  an 
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appellate  decree,  by  a  subordinate  Court  is  an  order  made  ia  execution 
and  80  appealable.  Benson  &  Wallis  J.  J. 

Prayaga  DoaaJee  Varu  v.  Tirumala  Anandapillai,  4  M.L.T.  92. 

— S.    244 — Mortgagee   under  the    judgment- debtor^  Whether 

repreaentative.  A  mortgagee  under  the  judgment- debtor  i*  a  representa- 
tive of  the  judgment  debtor  within  the  meaning  of  S.  244  of  the  Oivil 
Procedure  Code.  WaUie  &  Munro  J.  J. 

Kukkil  Kurunakviram  Natr  v.  Panaikkai  NarayoMa  Ncmbi,  4  M.LT.  86. 

' Sec.  244,  268 — Exeeution  of  decree— Uncertified  payment 

out  of  Court— Subsequent  execution  by  decree^holder — Suit  to  recover  awn 
paid  out  of  Court.  A  judgment  debtor  made  a  part  payment  of  what  was 
due  under  the  decree  against  him  to  the  decree  holder,  but  such  payment 
was  not  certified  in  the  manner  required  by  section  258  of  the  Oode  of 
Civil  Procedure,  and  the  decree*holder  in  consequence  was  able  to  take 
out  execution  and  get  the  amount  paid  twice  over.  Held  that  a  suit  by 
the  judgment  debtor  to  recover  the  amount  paid  out  of  Court  to  the 
decree-holder  was  not  barred  either  by  section  244  or  by  sec.  258  of  the 
Code.  Shadi  v.  Oanga  SaJiai,  3  AUh  538  and  FeWatemM  ;Udayan  v.  FeZ- 
laya  Goundan,  21  Mad.,  409  followed.       Stanley  C.  J.  &  B\krkiU  J. 

Oendo  v.  Ni&oi  Kunvxvr,  A.  W.  N.,  1208.  220. 

— — — Ss.  844,  286 — Ex  parte  decree — Money  realised  by  decree 
holders — Decree  set  aside — Decretal  amount  reduced — Refund,  B  obtain- 
ed an  ea?  pcurte  decree  against  J  for  B&  1904  and  realised  the  amount.  The 
decree  was  set  aside  and  the  decretal  amount  was  reduced  by  about  Bs. 
1800.  The  judgment  debtor  applied  for  refund  of  that  amount.  Held 
that  the  remedy  of  the  judgment-debtor  to  realise  that  amount  was  both 
by  a  suit  and  an  application  and  he  could  avail  himself  of  any  of  the 
two  remedies. 

When  an  ex-parte  decree  is  set  assde  the  parties  are  relegated  to  the 
position  they  were  in  before  the  decree  was  passed.  Where  before  the 
passing  of  the  decree  there  was  an  injunction  against  the  defendant 
from  realising  certain  money  from  court  the  injunction  was  revived 
when  the  decree  was  set  aside.  BarvMrji  b  Richards  J.  J. 

BOhaldas  v.  Jamma  Prasad^  5  A«  L.  J.  527. 


Sec.  268.— Managf«r  of    a  joint    Hindu  family  certifying 
payment  of  a  decree  in  favour  of  himself  and  minor  members — Security, 
power  to  demand,  from  manager.     A  person  acting    for  himself   and    as 
guardian  of  the  mii^or  members  of  his  family  obtained  a    decree  in    satis- 
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faction  of  whioh  he  obtaioed  bonds  in  favour  of  himself  alone  and  appUed 
under  eep.  2j58,  Civil  Procedure  Code,  to  have  the  adjoabment  certifled. 
The  Lower  Court  directed  him  to  file  secarity  on  the  ground  that  iome 
of  the  decree  holders  were  minors. 

Held  that^  as  he  was  avowedly  acting  as  managing  member  of  a  joint 
Hindu  family,  no  seeurity  eould  be  demanded  from  him. 

C homier  A  OrievanJ.  0, 
Mufifihar  lal.v.  Sheo  Singh,  11  O.  C.  246. 

Section  246— iKwctrfvm  o/  decree — Attaehment— Bight  to 
attaeh  projUe  fiot  yet  due.    Held  that  a  mere  right  to  receive  the  profifis 
in  question  not  having  yet  accrued  due,   is  not  susceptible  of  atttachment 
in  execution  of  a  decree.  Aikman  &  K.  Hvseaiin  J. 

Sher  Singh  v.  Sri  Ram,  30  AU.  246. 

Bectton  2eB—Exeeuti(m  of  decree— Attachmeni^Mortgage 
— B^At  of  mvrtgagcr  in  respect  of  money  promised  but  not  paid.  Where 
money  promised  as  a  loan  by  a  mortgagee  is  not  advanced  in  full,  the 
mortgagor  is  only  entitled  to  recover,  if  anything,  damages  [:for  non-pay- 
ment ef  the  balance:  he  can  not  sue  for  specific  derformance  of  the  agree- 
ment to  lend  the  full  aum  promised,  and  the  non-payment  of  a  poi^tion  of 
the  loan  dees  not  constitute  a  debt  which  can  be  the  subject  of  attach- 
ment  and  sale  under  section  266  of  the  Code  of  Civil  Froeednie. 

Stanley  C.  J.  it  Bntkitt  J. 
Pkul  Okand  v.  Okand  Mai,  SO  AIL  252. 

Sea 282  —AfplicaJAcn  of— Wherein  execution  of  a  mart- 
gage  decree— Land  has  been  attached.  In  the  year  1903,  Fiche  by  his  agent 
Gobalu  obtained  a  mortgage  decree  against  Maung  Fan  Eaing  and  orp^ 
with  respect  to  certain  land,  of  which  the  piece  in  dispute  :  formed  a  part. 
In  exeeution  of  that  decree,  Qobalu  attached  the  land  in  dispute  and 
asked  that  it  be  sold.  The  attachment  was  unnecessary  and  he  should 
have  asked  that  his  mortgage  decree  be  executed.  The  land  having  been 
attached  Maung  Po  Hla  applied  for  the  removal  of  the  attachment  on 
the  ground  that  he  bought  the  land  from  Manng  Eaihg  .one  of  the  de- 
fendants in  Fiche's  suit,  in  April  1904,  i.  e.  after  the  mortgage  decree 
had  been  passed. 

It  was  contended  on  behalf  of  Gobalu  that  he  could  not  now  bring 
a  suit  under  section  283  of  the  Civil  Procedure  Code  as  he  had  already 
published  a  lien  on  the  land  by  virtue  of  his  mortgage  decree,  which  bad 
been  passed  against  ^aung  Fo  Qla's  predepessor  i^  interest. 
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Hdd  fehafc  the  execution  of  the  mortgage  decree  should  be  proceeded 
with  and  that  Maung  Po  HIa  should  be  left  to  take  suoh  prooeediogs  and 
action  as  he  maj  think  fit. 

Held  also  that  in  a  case  alike  this,  the  remedy  was  not  by  claim 
under  section  278  but  Tras  either  by  regular  suit  to  establish  a  right  to 
the  property,  or  by  resistance  to  the  purchaser  or  mortgagee  or  other 
person,  who  would  be  put  in  possession  of  the  property.        HartnoU  J. 

Gobalu  V.  Po  Hla,  14  Bur.  L.  R.  20. 

SeCB.  311,  812  and  244  (o)^^xecviion  of  decree— Absenee 
of  notice  to  the  judgment  debtor — Proclamaiion  of  aale^Sale  dt  an  under 
v0tiue-^Appli(faMo^  to  eet  cmde  ecde-^DiemiaBal— Appeal  a^dine^t  oMer 
of  dianUsatU.  An  application  seeking  to  have  the  sale  set  aside  on  the 
ground  that  no  notice  had  been  issued  to  the  applieaht  in  the  mi^tter 
and  that  in  consequence  the  property  was  sold  at  an  uilder^value  does  not 
fall  within  the  purview  of  gee.  311  of  the  Civil  Procedure  Cede,and  an  order 
dismissing  the  same  is  not  covered  by  Sec.  312  of  the  Code.  The  order 
falls  under  sec  244  of  the  Code,  and  is  appealable  as  a  decree. 

The  non-issue  of  notice  to  a  party  concerned  is  not  a  material  irre* 
gulasity  in  publishing  or  conducting  the  sale  under  sec.  311  of  the  Civil 
Procedure  Code.  It  is  rather  in  irregularity  in  proceedings  which  are 
anterior  to  the  publishing  or  the  conduct  of  the  sale. 

The  words  *•  publishing  or  conducting"  in  sec.  311   of  Code   refer    res- 
pectively to  the  proclamation  of  sale   under  sec.  287   and    to  the    action : 
of  the  officer  by  whom  the  sale  was  held, 

The  circumstance  that  the  decree  has  already  been  exf'outed  dees  not 
make  sec.  244  of  the  Code  applicable,  where  the  question  involved  is  none 
the  less  a  ''  question  relating  to  the  satisfaction  of  the  decree. 

Batchelor  &  CharrJbal  J,  J. 

Parashram  Hammauta  v.  Balmukund  Leehiram,  10  Bom.  L-  R.  752« 

— — Sec.  317 — No  bar    to  suit    against  aeaignea  frjm  cerUfied 

pwchaeer.    Sec.  317  6.  P.  G,,  is  no    bar  to    a  ^  suit  against    an  assignee 
from  the  certified  purchaser.  White  C.  J.  &  Sankaran  Nair  J. 

Piramauayagam  Pillai  v,  Uina/r  Naicker,  18  Mad.  L  J.  305 

Sec  373,  374:\—Lirmt€^ion~Suit—UUra  vires— Fresh  suit 
UmiUation  Aet  see.  14.  An  order  giving  leave  to  withdraw  a  snit  and 
file  a  fresh  suit  on  the  same  cause  of  action,  on  the  ground  that  leave 
under  cL  12  of  the  Charter  ta  institute  it  was  granted  by  the  Regfatrar, 
was  held  •      he  Ultra  vires,    and  the    order    was  regarded   as    one.  only 
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directing  the  plaint  to  be  returned  to  the  plaintiff. 

Sec.  378  of  the  Code  of  Civil  Procedure  Tdoefl  Fnot  'apply  except  to 
cases  where  the  suit  is  properly  pending  in  a  Court  in  which  the  leave 
was  granted. 

A  plaint  was  filed  well  within  the  period  of  limitation.  Bat  the 
leave  to  institute  it  under  cl.  12  of  the  Charter  was  obtained  from 
the  Registrar.  Under  the  practice  laid  down  by  the  Court,  it  was  by 
leave  withdrawn  and  on  the  same  cause  a  fresh  suit  with  proper  leave 
was  then  and  there  instituted  but  on  a  date  when,  under  the  ugual  cir- 
cumstanoes,  the  suit  would  be  hatred  by  limitation. 

Held — That  the  leave  to  withdraw  was  not  granted  under  see.  373 
of  the  Code  of  Civil  Procedure  that  therefore  sec  374  of  the  Code  could 
not  operate  as  a  bar  to  the  fresh  snit  and  that  under  section  14  of  the 
Limitation  Act  it  was  not  barredby  Limitation.  Fletcher  J. 

Ramdeov.  Ganosharan,  12  C.  W.  N.  921. 

— — SeoSy  492, 498,  622.— Injunction— Treepaea    to    properly 

— Defendant  in  poaeeesion  and  plaintiff  out  of  posseeaion—Juriadictian 
— Beviaion.  Sec.  493  C.  P.  0,  has  no  application  when  the  defendant  ia 
in  possession  and  the  plaintiff  is  out  of  possession  and  a  Court  will  be 
acting  without  jurisdiction  if  it  grants  an  injunction  in  favour  of  a  plain- 
tiff out  of  possession  of  the  property  in  dispute. 

Sec.  492  C.  P.  0.  has  no  applicatioa  when  the  case  is  not  such  a  one 
as  is  described  in  the  section,  viz.,  waste,  removal  etc. 

Where  there  is  no  allegation  that  the  property,  the  eubjc  ct  of  the 
suit  is  likely  to  be  wasted  or  removed  by  the  defendants,  the  •Ooart  will 
be  acting  without  jurisdiction  in  issuing  an  injunction  under  sec.  492,  Civil 
Procedure  Code.  Wallia  3. 

8.  Subramania  Nayinar  va,  Vengu  Iyer,  ^4  M.  L.  T.  91«18  M.  L. 
J.  302. 

Sea  608,  689-^ttie  for  aeheme  of  :rM,nagement  of  temple 
—Whether  temple  property  aubject  of  auit.  In  a  suit  for  a  declaration  that 
a  scheme  of  management  of  a  temple  is  binding  and  in  the  alternative  for 
the  settlement  by  the  Court  of  a  scheme. 

Held  that  the  temple  property  was  the  subject    of    suit    within   the 
meaning  of  sec.  503  and  the  Court  had  jurisdiction  to  appoint  a  receiver. 

Bodiaan  &  Munro  J.  J* 

K.  A  Veerofragoiva  Thathaehariar  v.    R.   Kriahnaaamy   Thathacha* 
rUi/r,  4  M.  L.  T.  88. 


Digitized  by 


Googk 


Pan  I  Civil.  The  Lawyer.  471 


-S.  608— ArbUratian — Award— Avx^rd  set  asidt — Court   not 


empowered  to  make  a  eeoond  reference  on  the  eame  mbmisiion.  The  parties 
to  a  suit  pending  in  the  Court  of  a  Maneif  referred  the  matters  in  dispute 
between  them  to  arbitration.  An  award  was  made  and  delivered;  but 
it  was  afterwards  discovered  that  one  of  the  plaintiffs  had  died  before 
the  termination  of  the  arbitration  proceedings,  and  the  Munsif  accordingly 
set  aside  the  award. 

Held  that  the  Munsif  had  no  power  to  make  a  second  order  on  the 
same  agreement  of  the  parties  again  referring  to  arbitration  the  matters 
in  dispute  between  them.  Karamat  HuaoAn  &  Orijffin  J.  J. 

Paehkauri  Bam  v.  Nand  Rai,  A.  W.  N.,  1908,  228. 

8.  662 — Remand— Preliminary  point — DUmieaal  of  suit  on 
the  ground  that  plaintiff  hoe  no  locus  riandi  to  maintain  the  eu/it — Custom 
Alienation  by  male  proprietor  in  the  presence  of  adopted  son  who  is  minor 
— Suit  by  next  reversioner.  Where  a  suit  to  set  aside  an  alienation  by  a 
male  proprietor  was  dismissed  on  the  ground  that  the  alienor  having  an 
adopted  son  the  plaintiff  next  reversioner  was  not  competent  to  sue  and 
it  appeared  that  the  adopted  son  was  a  minor. 

Held  that  the  dismissal  of  the  soit  was  wrong  {or  the  plaintiff  was 
competent  to  sue,  and  that  the*.order  of  remand  of  the  suit  under  S.  662  of 
the  Civil  Procedure  Code  is  not  illegal  in  such  cases. 

Raitigan  &  Shah  Din  J.  J. 

Jiwa  Singh  v.  Khozama,  9  P.  L.  B.  625. 

S.  f&SH.— Decree  for  restibuOon  of  property  Mefnt  as  to  Mesne- 

profits — Mesne -profits,  ascertainment  of,  in  execution  department— Orders 
of  His  Majefty  in  OounoU^  powers  of  OourU  Held,  that  Oonrts  in  this 
country  have  inherent  powers  to  give  effect  to  orders  of  his  Majesty  in 
ConnciL 

Held,  farther  that,  where  a  decree  orders  restitution  of  property  but  is 
rilent  as  to  Toeane-profts^  the  Court,  whether  by  virtue  of  s.  583,  Civil 
Procedure  Code,  or  by  reason  of  its  inherent  powers,  can  order  execution 
for  meene'prqfiis.  Chamier  A  Oreevan.  J.  C. 

JBa2M<2ra  BohaAur  Singh  v.  Raghubns  Kunwar.  11  O.  C.  235; 

&  HS^— Second  Appeal— Finding  of  fact  baesd  upon  an 
vneorreGl  view  of  the  law— Joint  Hindu  FavfMy— Separate  transaction 
by  individual  members— Entries  of  separate  possession  in  village  records^ 
^eet  of.  Held  that,  where  the  parties  have  not  had  the  benefit  of  proper 
diseassion  of  the  materials  on  record,  based   upon  a    correct  view  of   the 
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law  applicable  to  the  same,  such  as  thay  are  entitled  to  roeeive  from  a  Court 
of  First  Appeal,  the  proper  coarse  is  to  set  aside  the  decree  atid  remaiid 
the  Etiit  tinder  s.  662,  Code  of  Civil  Procedure. 

Held^  further,  that  neither,  the  mere  occurrence  of  separate  transac- 
tions on  the  part  of  individual  members  of  a  joint  Hindu  family  nor  the 
fact  that  property  was  entered  as  their  separate  possession  in  the  viHage 
papers,  is  in  any  way  conclusive  on  the  question  of  separation. 

Ram  ^ewah  v.  MuBommai  Bam  Dei  11  O.  0.  264, 

&  686 — ProvinciaL  Small  Cause  CowriM  Act,  8ch.  1,  Art 
SI— Suit  of  Small  Cawe  Court— Nature— Second  Appeal— High  Cou/rt. 
The  plaintiff  sued  to  recover  from  the  defendants  Bs.  110  as  the  value 
of  his  share  in  the  produce  of  certain  land  alleged  to  belong  jointly  to 
him  and  the  defendants.  This  right  was  denied  in  the  written  statemenl 
The  lower  Courts  dismissed  the  suit.  On  second  appeal  a  preliminary 
objection  was  ta&en  that  no  second  appeal  lay  as  the  suit  was  of  a  Small 
Cause  Court  nature. 

Held  upholding  the  objec'tio]!  that  no  second  appeal  lay.  The  ques- 
tion of  title  arose  incidentally  and  did  not  therefore  remove  the  sttit  from 
the  cognizance  of  the  Court  of  Small  Causes.      Batchdar  &  ChavhaJL  JJT. 

Kearieang  Baneaang  v.  Naranaang  Manabkai,  10  B.  L.  B.  7831 

8.  695 — Remand  order — Decieion  of  issue  governing  the 
ca$e — Leave  to  appeal  to  Privy  Cou^ncU.  The  purchaser  of  a  putM  which 
for  its  own  arrears,  sued  the  defendants  for  Ehas  possession  on  the 
ground  that  they  were  trespassers  after  annulment  of  their  inoumbranees 
by  notices  dnly  issued  under  S.  167  of  the  Bengal  Tenancy  Aet.  The 
Court  offihit  instance  dismissed  the  suit  on  the  ground  that  the  plain- 
tiffs failed  to  prove  that  the  notices  were  duly  issued  and  served.  The 
appellate  Court  took  the  opposite  view,  holding  that  the  notices  had  been 
properly  served  and  remanded  the  ease  for  the  trial  of  other  issues. 

Sdd  that  though  the  order  purported  to  be  only  an  order  of  remand , 
yet  as  the  Appellate  Court  reversed  the  decision    of  the  first  Court  upon 
an  issue  which  governed  the  whole  ease,  the  decree  of  appellate  Court  is 
a  inal  decree  within  the  meaoing  of  S.  595  of    the    Code  of  Civil  Proce- 
il^^te^  Maclean  C.  J.  &  Dose  J. 

Ikijahala  Dehi  v.  Nuger  Chunder  Vol  Chowdhry,  8  C.  L.  J.  168. 

»8«  B22—Revi9ian,  uhen  AUcwed~Vf here  thera  iD  no  irregu* 
larity  or  want  jurisdiction,  the  order  of  the  Lower  Court  even  if  erreneou 
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eannol  be  disturbed  in  levirioi^.  Kedar  Ncrih  Sm  v.    Uma   Ghaimn  0.    d 
W.  57.  Chamiere  &  Qreevan  J.  0. 

Lwarka  Pra$ad  Singh  v.  Janhi  Prasad  Singh  ril  O.  0.  238.; 

8ecg>  622,  312, 810  and  688— JVb  revision  where  an  appeal 
lies.  An  appeal  lies  against  an  order  under  sec.  312  Civil  Procedure  Code 
or  one  refusing  to  set  aside  a  sale  under  sec.  310  A,  Civil  Procedure  Code 
and  no  revision  petition  would  lie  to  the  High  Court  in  the  first  instance. 

MmerJ. 
V&mba  PUlay  v.  Mwrudaya  VUlay  4  M.  L.  T.96. 

Sec.  628 — Cfround  for  review.  The  ground  for  amending 
a  decree  on  review  must  be  something  which  existed  at  the  date  of  the 
decree.  WalUs  &  Munro  J.  J. 

JT.  R,  M.  U.  U.  Anuamalai  ChaUiar  tr  Svhramomia  lyay,  4  IL  L 
T.86. 

Common  carriers  Act  (HI  of  1886)  amended  by  Act  X  of  1890 
see.  10.— SUam  ^hip  Company  and  Railway  Company— IfoUoe  before  suU. 
Section  10  of  the  Common  Carriers  Act  as  amended  iby  Act  10  of  1899 
places  a  Steamship  Company  in  the  same  position  as  a  railway;  and  makes 
it  obligatory  upon  a  person  wanting  to  sue  a  Steamer  Company  to  give 
notice  of  such  suit  within  the  time  mentioned  in  the  section. 

Miira  ft  BeU  J.  3. 

Rivets  Steam  Navigation  Co.  Ltd.  v.  Kaehi  Prasad,  8  C.  L.  J.  192. 

Contraot  Aot.  section  16 — Undue  influenee — Document  executed 
u^en  the  executant  was  lunder  arrest.  Held  that  the  mortgage-deed 
executed  by  the  defendant  in  satisfaction  of  a  money-decree  while  he  was 
nnder  arrest  is  not  void  on  the  ground  of  undue  influence  for  the  mere 
fact  of  arrest  of  the  ^defendant  can  not  be  held  to  establish  undue  in- 
fluence. I.  L.  B.  4  All,  352  doubted.  OhoMe^  J. 

Mulehand  v.  Inam  Bakhsh,  9  P.  L.  B,  52a 

Court  Fees  Act,  sec.  7— Court  fee— Suit  fyr  possession  underlease^ 
whether  it  is  a  suit  for  spedjic  performance.  A  suit  by  the  lessee  of  land 
comprised  in  a  lease  is  not  a  suit  for  specific  performance  of  the  contract 
of  lease  and  the  Court-fee  payable  on  the  plaint  is  the  same  as  in  a  suit 
for  possesnon.  But  the  memorandum  of  appeal  must  be  stamped  according 
to  the  value  of  the  relief  asked  for,  which  may  be  the  lease  money. 

Aihman  J. 
Ghvlam  Sdbir  v.  Nanin  Prasad,  5  A.  L,  J.  534w 
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4n  mortgage  audi — Court  fee  payable  on  subject  matter  in  dispute  in  op- 
peal.  Held  that  the  Coart  fee  in  an  appeal  arising  out  of  a  suit  for  fore- 
closure is  payable  on  the  cubject- matter  in  dispute  in  appeal  and  not  on 
the  principal  money  secured  by  the  mortgage.  AOcman  J. 

In  the  TMitter  of  the  petition  of  Mahadeo  Prasad,  5  A.  L.  J.  581. 

Sec.  7  sub  sec.  V  els  (a)  and  (d)— B«wnue  paying   estate 

suit  for  possession  of  share  in-Gourt  fee  on  plaint — 'DefinUe  share*'  if 
must  also  be  separately  assessed  wUh  revenue^ — In  a  suit  to  recover  posses* 
sbn  of  a  definite  share  in  a  permanently  settled  revenue  paying  estate,  the 
Court  fee  on  the  plaint  should  be  calculated  according  to  the  first  part  of  d 
fa)  of  sea  7  sub  sec.  V  of  the».Court  Fees  Act  (i.  e.)  at  ten  times  the  propor- 
tionate revenue  annually  payable,  Whether  such  share  is  recorded  in  the 
pollector'fl  register  as  separately  assessed  with  revenue  or  not  does  not 
matter. 

The  words  ''definite  share"  in  the  first  part  of  the  clause  does  not  mean 
a  definite  share  separately  assessed  with  revenue. 

Oaspersz,  &  Sharfuddin  J.  J. 

Buniad  Lai  v.  Shyam  Lai  12  C.  W.  N.  990. 

Court  tee— Mortgage  suit — compromise  decree — appeal  from  order 
refusing  to  make  order  absolute— Transfer  of  Property  act  sec.  89 — ad 
valorem,  Court  fee. — Advalorem  Court  fee  on  the  value  of  the  appeal  should 
be  paid  on  the  memorandum  of  appeal  from  an  order  refusing  an  applica- 
tion for  an  order  absolute  under  Sea  89  of  the  Transfer  of  Property   Act 

Mitra  &  Caspersz  J.  J. 

Charu  Chandra  v.  Bhagirath  Fersad  12  C.  W.  N.  1028. 

Darkhast — Orant  or  land  on— Grant  good  if  made  by  competent 
authority^  unless  set  aside  on  appeal — Omission  to  consult  one  whose  opir 
mion  is  ndt  binditigr  does  not  vitiate  the  grant. — A  grant  of  land  purport- 
ing  to  have  been  made  under  the  darkhast  rules  by  the  oflScer  empowered 
by  the  rules  to  make  the  grant  is  binding  on  the  Crown  unless  it  is  revo- 
ked by  an  officer  of  a  higher  grade  on  appeal.  The  omission  on  the  part 
of  the  officer  making  the  grant  to  consult  an  authority  whom  he  is  directed 
to  consult  by  an  order  of  Qovemment,  which,  however,  does  not  make  the 
opinion  of  such  authority  binding  on  him,  ia  a  mere  irregularity  which  does 
not  invalidate  the  grant.  Muvmto  &  Sankaran  Nair  /.  J, 

Hummxide  Beari  v.  Secretary  yf  State  for  India  31  Mad.^  264. 

Deolaration— fitgr^^  to— Rights  in  property  affeded—Subsequent  con- 
duct of  defaulter.— Wheie  one  of  the  shareholders  of  a  property  purported  to 
pior^age  the  whole  estate. 
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Held  (bat^the  other  shareholders  had  a  right  to  th^  declaration  that  the 
defendant  would  not  alienate  their  share  and  this^notwithstaQdingthatsabser 
qnently  to  the  suit  the  defaulter  had  paid  off  the  mortgage  debt. 

BrM  &  Com  J.  J. 
Sonabhan  Bibi  v.  N'athmal  Keresi  8  C.  L.  J.  185. 

Dekkhan  Agriculturist's  Belief  act  (XVII  of  1879)  Sees.  12-13 

Usufructuary  mortgu/e — Redemption — Acoounts  taken — Result  of  the  cui- 
eount. — The  provisions  of  s.  13  of  the  Ddkkhan  agriculturist's  Relief  Act 
1879,  are  imperative.  The  amount  due  in  a  suit  for  redemption  of  a  usu- 
fructuary mortgage  in  which  the  provisions  of  s.  12  of  the  Act  have  been 
complied  with  is  the  amount  which  is  found  to  be  due  upon  taking  accounts 
in  tha  manner  provided  by  s.  13.  It  is  not  enough  that  the  court  could 
ascertMU  the  consideration  for  the  mortgage  bond  after  an  inquiry  under 
s.  12  and  then — proceed  to  pass  a  decree  for  the  amount. 

Scott  0,  «f .  &  Heaton  J. 
Dadabhai  Valli  Abhram  (10  Bom.  L.  R.  745). 

Divorce  Act  (IV  of  1869)  sees.  14  ^nd  60.— Practice— Petition 
service  of  substituted  service— Unreasonable  delay. — The  practice  of  the 
Oalcutta  High  Oourt  as  to  service  of  petition  on  the  Respondent  is  governed 
by  what  prevails  in  the  Matrimonial  Courts  in  England. 

It  is  essential  in  suits  for  dissolution  ot  marriage  that  the  petition  of 
the  Plaintiff  should  be  personally  served  under  sec.  50  of  the  Indian  Divorce 
Acton  the  Respondent  or  that  sufficient  notice  of  its  contents  should  be 
given  to  him. 

Unless  satisfactory  explanatioo  is  given  for  the  long  delay  in  presenting 
and  prosecuting  a  petition,  a  oourb  is  obliged  to  refuse  a  decree  for  dissofci- 
tioB  of  marriage  under  sec.  14  of  the  Indian  Divorce  Act. 

Fleteher  J. 
Arabella  Olarrsssa  Eliza  Hitter  v.    John  Charles  Mitter  12 

0.  W.  N.  1009. 

Easement — Ancient  Lights,  Obstruction  of-^InfringemenU-Nuisance 
Acquiescence — Decree  for  damages — Mandatory  injunction.  An  obstruc- 
tion to  light  and  air  must  amount  to  a  nuisance,  to  be  an  actionable  in- 
fringement. Where  the  whole  of  the  direct  light,  which  formerly  came 
to  the  plaintiff's  buildinsr,  was  taken  away  by  the  defendant's  new  building, 
it  is  no  defeuoe  that  the  amount  of  the  reflected  light  which  now  comes  to 
the  plaintiff's  premises,  is  sufficient  for  the  ordinary  user  thereof.  Where 
there  bae  been  st^ch  a  substantial  diminntion  of  light  as  to  amount  to  a  nni- 
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aanoe  that  the  plaintiff's  offioe  has  more  light  left  than  many  other  offic3B  in 
CalonSta,  or  that  the  light  coming  to  the  plaintiff's  premises  is  sufficient  for 
business  purposes,  or  that  the  plaintiff  could  by  making  alterations  improve 
the  light  coming  thereto,  is  not  relevant.    OoUe  v.    Home   and  Colaniial 
Stars^  Limited,  (1904)  A.  C.  179,  followed.    Inasmuch  as    the    plaintiff  was 
shown  the  plans  of  the  proposed  new  building  in  May  1907  and  no    procee- 
dings were  instituted,  until  the  27th  September  1907,  when  the    defendant's 
bulding  had  reaehed  a  height  of  3o  ft^  and  as  on  that    date   permission   was 
given  to  the  defendant  to  go  on  building  at  his  own  risk,  and  the  defendant 
had  nearly  completed  his  building  at  a  very  large  cost  by  the  date  of  hea- 
ring of  this  suit  in  January  1908,  when  the  building  had  reached  a  height  of 
70  fby  and  as  the  plaintiff's  building  was  a  small  old  fashioned  house,    which 
in  the  ordinary  course  would  in  a  few  years   be   pulled   down   and  rebuilt 
Hdd^  that  the  proper  remedy  would  be  a  decree   for    damages  and  not    a 
mandatory  injunction  to  demolish  the  defendant's  new  building. 

FUMierJ. 
Anaih  Ikb  v.  (ToMoun,  35  Oalc.  661. 

Ejectment  snito— Proof  of— in  case  of.  The  general  rule  of  law  is 
that  when  a  suit  is  for  possession  and  the  cause  of  action  is  dispossession 
the  plaintiff  is  bound  to  prove  possesion  and  dispossession  within  :  12  yeari 
and  the  plaintiff  must  also  show  that  he  has  a  subsisting  title  which  he 
has  not  lost  by  the  prescriptive  seotions  of   the    Limitation  Act. 

HartnoU  J. 

Ma  Pyu  V.  Ma  Min  Nu,  14  Bur.  L.  B.  200. 

Evidence — Deporitions — AdmissibilUy'-Premmption— Indian  Merchant 
ShiptMhgAct(Vofl883)-PrdiminaTy  enquiry-Statements  not  challenged. 
In  the  course  of  a  preliminary  enquiry,  held  under  the  Indian  Merchant  Ship 
ping  Act  of  1888,  to  investigate  into  a  collision,  the  defendant  Company  bi« 
ing  represented  by  their  attorney,  certaid  officers  of  the  defendant  Company 
made  oertain  statements  on  oath.  JJsM,  that  the  failure  of  the  defendant 
Company  to  challenge  the  accuracy  of  these  statements  afforded  a  strong  pre- 
sumption that  the  imputations  against  the  defendant  Company  therein  contai* 
ned  were  correct,  and  on  this  ground  among  others,  the  statements  were 
admissible  in  evidence.  Woodroffe  J. 

Aeiatio  Steam  Nivigatian  Company  v.  Bengal  CoelOimpauy  36  Calc.751. 

Proof  of^Sjeetment  suit  for — Kij^jote  land,  suit  for  poeaea- 
sion  of  7nak(^rraridar— Occupancy  raiyat—Plea  of.  In  a  suit  for  eject- 
ment from  nij  jote  hpds^  wl^er^  the  defence  set  up  a  right  of   opoupani^, 
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when  the  plaintiff  was  admitted  to  be  a  makarraridar  of  the  landlord,  it 
lies  upon  the  defendants  to  make  ont  that  they  are  occupancy  raiyats  and 
are  entitled  to  remain  there.  Caflpcras;  &  Sharfuddin  J.  7. 

Baraik  KanaL  Sehi  u  Lilhu  Christtan,  8  (XL.  3.  170. 

Executor — Also  residuary  legatee-mortgage  by — Legatee's  right  to  im- 
peach — Legacy  charged  on  immoveable  property — Priority — Notice-^  Cons- 
truetion — Notice-^  Delay  ^Consent  A  mortgage  by  an  executor  who  is 
also  residual  y  legatee  to  secnre  bis  private  debt,  though  valid  as  against 
creJit'^rs.  may  be  set  aside  even  at  the  suit  of  a  residuary  legatee^  for  the 
nature  of  the  claim  of  a  legatee  may  be  ascertained  from  the  will  whereas 
if  a  reasonable  time  has  elapsed  since  the  death  of  f-he  testator  and  then 
the  executor  deals  with  the  residue  as  his  own  the  purchaser  may  in  the 
absence  of  notice  to  the  contrary,  assume  that  the  debts  have  been  paid 
or  that  there  are  other  assets  for  payment  of  the  debts,  if  any. 

When  the  mortgage  was  executed  years  after  the  time  fixed  in  the  Will 
for  payment  of  the  legacy  and  the  legacy  had  remained  unpaid  the  lapse  of 
time  was  a  circumstance  that  might  be  taken  into  consideration  in  determining 
whether  the  executor  was  acting    with  the  consent  of  the  legatee. 

Held  that  in  the  cireumstances  of  the  present  case  the  rights  of  the 
parties  remained  anoffected  by  the  delay.  P.  C. 

Bank  of  Bombay  v.  Suleman  Somji,  12  0.  W.  N.  993. 

General  Glauses  Act,  (  XJ.  P. )  S.  ll— Execution  of  decree-'Prooe' 
dure— Lease  of  mohal  executed  by  Collector  after  the  coming  into  operch 
tion  of  the  Agra  Tenancy  Act,  1901.  Where  proceedings  in  execution  of 
a  decree  for  rent  had  been  commenced  under  Act  No.  XI  of  1881,  the  grant- 
ing of  a  lease  of  a  mahal  belonging  to  the  judgment  debtor  was  not  invalid, 
though  made  after  the  coming  into  force  of  the  Agra  Tenancy  Act,  1901, 
but  was  permitted  by  section  11  of  the  Local  General  Clauses  Act  of  1887. 

Stanly  C.  J,  &  Banerji  J. 

Chvlam  Abbae  v.  Abdullah  Khan,  A.  W.  N.  1908,  219. 

Qnnt— Construction  of --Forfeiture —Bight  of  reentry, --1  granted  a 
miras  taluk  to  his  widowed  daughter  at  a  rent,  for  her  life,  and,  on  her 
death  to  her  adopted  son,  if  she  adopted  one,  for  life,  and  after  him  to  his 
sons,  grandsons  &c.,  by  right  of  inheritance  in  the  male  line,  but  without 
any  power  of  alienating  the  property.  In  case  the  grantee  adopted  no  son 
or  her  adopted  son  died  without  any  heir  in  the  male  line  the  property  was 
to  revert  to  the  grantor  or  his  representative.  It  was  also  provided  that  the 
property  could  not  be  attachei  or  sold  for  any  debt  incurred  by  the  grantor 
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or  her  adopted  son,  grandeon  Sue.  In  case  of  attachment  or  sale,  ib  would  be 
void  and  the  property  woald  come  into  the  possessioD  of  tbe  grantor  or  his 
representative.  Held  the  grant  did  not  create  an  absolute  estate  in  the  daughter 
At  the  same  time  the  grantor  had  no  right  to  re-enter  in  case  of  a  volon- 
tixy  alienation.    The  right  was  limited  to  case  of  attachment  or  sale. 

When  therefore  the  grantee  made  a  gift  of  the  property  to  her  adopted 
0oa  Held  the  gift  was  void,  but  the  grantor  or  his  representative  could  not 
obtain    khas  possession  of  the  property.        Stephen  &  Holmwood  J.  J. 

Dharani  Kavia  Laheri  Chaudhuri  v.   Shiba  Sundari  Debya^   8  C, 

L.  J.  188. 

Hindu  Law — Adoption — Jains — ChMiam — Adoption  of  married  man- 
Suit  for  declaration  of  invalidity  of  adoption — Burden  of  proof.  Held 
that  according  to  the  law  and  custom  prevailing  amongst  the  Jain  commu- 
nity a  widow  has  power  to  adopt  a  son  to  her  deceased  husband  without  any 
special  authority  to  that  effect,  when  there  are  two  widows  the  senier  widow 
may  adopt  without  the  concurrence  of  the  junior  widow.  A  widow  is  also 
competent,  with  the  consent  of  the  aapindas,  to  give  a  son  in  adoption 
after  the  death  of  her  husband. 

Held  also  that,  adoption  being  amongst  the  Jains  a  purely  secular 
institution,  there  is  no  legal  objection  to  the  adoption  of  a  married  man. 
Manchar  LaU  v.  Banarsi  Dae,  29  AH.  496  followed. 

Held  also  that  where  the  plaintiff  asks  for  a  declaration  that  an  alleg- 
ed adoption  is  invalid,  but  cannot  claim  immediate  possession  by  reason  of 
the  intervention  of  a  widow's  estate,  the  burden  is  still  on  him  to  make  out 
9k  prima  facie  case  that  the  adoption  challenged  by  him  is  invalid  in  law 
or  never  took  place  in  fact.  Stanley  0.  J.  &  Burkilt  J. 

Aehoflrfi  Kunwar  v.  Bupchand,  30  All.  197. 


Alienation — Deed  of  sale  of  landes,  suit  to  set  aside — Ances- 
tral lands— Onus — Proof— Conjectures.  Tho  plaintiflb  who  were  minors 
brought  the  suit  to  set  aside  a  deed  of  sale  made  by  their  father  Dayal 
Singh  to  the  appellants  and  certain  other  persons  as  purchasers  on  the 
ground  that  the  lands,  the  subject-matter  of  the  sale  were  in  view  of  tbe 
Hindu  Law  ancestral  and  that  the  sole  was  not  necessary  and  was  for  a 
fictitious  consideration  and  in  fraud  of  the  rights  of  the  plaintiff's  ficither 
Dayalsingh,  as  next  heir  and  reversioner  on  the  death  of  the  widow  of 
Dhana  Singh,  the  deceased  owner.  The  only  question  in  dispute  on  the 
appeal  was  whether  the  lands  were  ancestral. 

There  was  really  no  evidence  that  the  lands  in  question  came  to  Dhana 
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Singh  by  deccent  at  all.  There  was  evidence  that  he  acquired  Bome  lauds 
in  the  district  by  purchase  from  the  owner  and  there  was  a  probability 
that  he  acquired  others  by  the  abandonment  of  other  persons  who  might 
have  been  collateral,  and  in  that  way,  might  have  become  possessed  of 
lands  which  by  the  custom  of  the  Punjab  would  be  regarded  as  a  noestral. 
Bat  there  was  no  evidence  defining  the  boundaries  of  those  portions 
of  land  respectively. 

Held  that  it  was  through  their  father,  as  heirs  of  Dbana  Singh  by 
descent  from  a  lineal  male  ancestor  in  the  male  line  through  whom  the 
plaintiff  also  in  like  manner  claim;  they  were  not  deemed  ancestral  in  Hindu 
Law. 

Held  also  that  when  the  onus  lay  as  it  did  in  the  present  case,  on  the 
plaintiflb  in  seeking  to  set  aside  on  such  grounds  a  solemn  deed  executed 
Iqr^hdr  father,  conjectures  could  not  be  accepted  as  a  substitute  for  proof 
and  that  the  plaintiffs  &iled  to  prove  their  casa  P.  C. 

Ator  Singh  v.  Thakar  Singh,  10  Bom.  L.  B.  790. 

Inheritance — Dayahhaga— Spiritual  ejffiodUiy,  doctrine  of, 
discuaaed — Propinquity — Affection — Notwral  justiee — MOcJcehafa,  princi- 
ple cf,  applioable,  where  Dayabhaga  Ment—Beununu—Mew  spiritual  be- 
nefit is  not  always  the  guiding  principle  of  inheritance  «nder  the  Bengal 
school  of  a  Hindu  law.  Propinquity  has  also  been  aooepted  in  the  Bengal 
school  as  a  principle  of  succession.  In  cases  not  contemplated  by  Jimuta 
vahana  or  his  followers,  the  law  should  be  interpreted  on  rational  lines  con- 
sistently with  the  principles  followed  in  similar  cases,  and  the  decisions  of 
onr  Courts  should  not  be  based  on  a  blind  adherence  to  the  principle  of 
spiritoal  efficacy,  as  it  may  lead  to  the  violation  of  other  recognised  priDCiplee 
consistent  with  natural  jutice.  In  all  cases  of  absence  of  any  express  texts 
or  precedents  under  the  Dayabhaga  law,  courts  should  have  recourse  to  the 
theory  of  propinquity  and  natural  love  and  affection,  as  adopted  -by  Vijna- 
neSwara  and  the  commentators  of  the  more  ancient  and  orthodox  schools  oi 
Hmdu  taw.  Mittra  J. 

AlidujLy  Chandra  v.  Hari  Das  36  CaL  721. 

Joint  family  property— B^oae  hy  a  copareener'^Ri^hl 
of  the  coparceners  eon  then  in  exieitenoe  to  recover  his  share  in  the  family 
property— Right  of  an  after  born  son  in  the  property.  M  one  of  the  co- 
parceners in  a  joint  Hindu  family  consisting  of  his  brothers  and  father  gave 
a  release  of  his  share  in  the  family  property  in  consideration  of  his  receiviog 
a  certain  sum  of  money.  M  had  a  son  bom  to  him  before  the  date  of  the 
leleafia    Tha  son  then  sued  the    co-parcenary  to   recover    by  partition  his 
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share  in  the  family  property  and  it  was  awarded  to  him  after  the  dates  of 
the  release  aod  of  the  partition  decree.  M  had  a  second  son  bom  to  him. 
This  second  son  then  sued  the  first  son  to  recover  his  moiety  of  the  ancestral 
property  that  had  fallen  to  the  latter's  share. 

Held  that  the  eeoond  son  was  not  entitled  to  any  share  in  the  property. 

Knight  J. 
Shivajirao  Madhavrao  v.  Vasaintrao  Madhavrao,  10  Boul  L.  B.  778. 

Maintenance--  Widow  having  fund  from  her  huehands 
estate  to  maintain  her  for  Jive  yearaSuit  for  arrears  of  maintenance 
premature.  The  plaintiff  filed  a  suit  in  February  1904,  to  recover  her 
arrears  o(  maintenance;  at  that  time  she  was  in  possession  of  a  fund  belong- 
ing to  her  husband's  family  estate,  which  fund  was  sufficient  to  jnrovide  to 
her  maintenaoce  for  five  years  at  the  rate  allowed  by  the  Court 

Held  that  no  cause  of  action  had  acciued  to  the  plaintiff.  In  1904, 
the  Court  was  not  in  a  position  to  forecast  events  or  to  anticipate  the  poo- 
tion  of  affiurs  five  years  later  in  other  worde,  it  was  not  in  a  position  to 
make  a  decree  for  maintenance  and  no  liability  to  provide  maintenance 
could  in  the  then  existing  circumstances  attach  to  the  appellant. 

Batohdor  &  Chaubal  J.  J. 
Daitairaya  Waman  u  Bukhm^bai  Pandurang,  10  Bom.  L.  R.  770. 

——Reunion — What  is — Reunion,  the  Sanskrit  word  being  earn- 

srtfto,  implies  a  state  of  union  or  jointness,  a  partition  and  a  subsequent 
state  of  jointness  amongst  co-parceners  by  mutual  consent  and  through  af- 
fection,  and  one,  who  is  never  joint,  cannot  afterwards  be  said  to  bs  re*unit- 
ed  or  eamerid'  Balabux  v,  Rukhmdbai,  80  Calc  725,  L.  R.  30  I.  A.  130, 
fdlowed.  Mittra  J. 

Akthay  Chandra  Bh^Utachwrya  v.  Hari  DaaOoewami,  35  Calo.  721. 

—Self  acquisition— JPr««tmption.— Where  a  Hindu  makes  over 

his  property  to  his  grandson  by  a  deed  of  gift  in  which  the  property  is 
described  as  his  self-acquired  property  and  his  son  appends  his  attestetain  to 
the  deed,  held,  that  the  inference  was  clear  that  the  property  was  a  self- 
acquisition  of  the  donor.  Batchelor  &  Chaubal  J.  J. 

Kalianji  v.  Bejamji  10  Bom.  L.  R.  764. 

— — Stridhan.— Pt^ridertte— ayawtida  mcceeeion  to  AyoAUuha 
dridhan-Dayai>haga  Chap.  IVeec  II  para  I6—Kanya  msaning  of  aona  or 
married  daughters  preferable  heirs.— ?er  Brett  and  Mitra  J.  J.  (  Cox  J. 
dissentiente,)  The  sons  succeed  in  preference  to  married  daughters  to  ayautu* 
ka  fitridhan  property  received  by  a  woman  from  her  father    after  marriage. 


Digitized  by 


Googk 


fan  1  OivU.  the  Lawyer.  4B1 

The  word  ''Eanya"  in  Dayabbaga  Chapter  IV  Section  II  paragraph  16 
ifl  confined  to  onmarried  daughters  alone. 

The  Dayabhage  of  Jimuta  Vahana  is  paramount  authority  in  the  Ben- 
gal  School;  other  authorities  may  be  followed^  if  there  be  any  ambiguity  in 
Jimuta  Yahara's  text.  Srikrishna  and  Baghu  Nandana  deserve  the  greatest 
respect,  but  their  opinions  must  yield  to  the  authority  of  Jimut-a  Vahana. 

Per  Brett  L  (Ooxe  J.  dissentiente)  The  Dayabbaga  lays  down  a  general 
law  of  succession  to  Ayautuka  stridhan  and  makes  an  exception  in  the  case 
of  such  property  received  from  a  father  only  to  the  extent  that  in  the 
flisc  instance  unmarried  daughter  is  preferred  to  the  son. 

Per  Mitra  J.  The  later  opinions  of  Srikrishna  and  Baghu  Nandana 
which  are  not  based  on  the  text  of  the  Dayabbaga  ought  not  to  be  follow- 
ed by  the  Courts  of  Bengal.  Brett,  MUra  &  Oooce  J.  J. 

Pro8unna  Kwmar  Bose   v.  Swrat  Saahi  Ohose,  8  0.    L.  J.  200  =  12 

0.  W.  N.  924. 


^SuooeBBion—Illegitimale  daughter— Shvdra.    Under  Hindu 


Law  the  illegitimate  daughter  of  a  Shudra  is  not  entitled   to  inherit  in  pro* 
ference  to  the  son  of  a  divided  brother.        Batchelor  &  Ohoubal  J.  J. 
Bhikhya  Sakharam  v.  Babu  Vedu  Tell,  10  Bom.  L.  B.  736. 


-Widow. — Widow  in  poeeession  of  hvsband'a  e$tate  m  infe^ 


rior  proprietor^Bffett  of  enlargement  of  estate  of  inferior  proprietor 
by  acHon  ofOovernment — Mnkaddam.  An  under  .proprietor,  whose  status 
was  described  by  the  term  *'mukaddam"  died,  and  his  estate  devolved  upon 
his  widow.  Whilst  this  estate  was  in  the  poesession  of  the  widow,  the 
Gtovemment  proceeded  to  make  a  settlement  with  the  mukaddams,  exclu- 
ding the  superior  proprietor,  to  whom  an  allowance  by  way  of  malikana  was 
givea  Held  that  the  enlarged  estate  of  which  the  widow  thus  became 
possessed  was  still  a  Hindu  widow's  estate  merely :  the  action  of  Government 
had  not  the  effect  of  making  her  a  zamindar  with  a  title  independent  of 
that  which  she  derived  from  her  husband.    Stanley  0.  J.  &  Bannerji  J. 

Kaski  Praeud  v.  Inda  Kunwar,  A.  W.  N.,  1908,  222. 

Wm^Oonstitution  of-^Res  judicata— Partition  by  sons 
*'9h(ill  divide  my  properties  among  my  so'is  in  equal  shares,  "  {/  depar- 
ture as  gift — Mother's  share  how  far  affected  by  shares  otherwise  itiAm- 
ted  by  her-^  Estimating  mother's  Bhare — Stridhan  from  her  husband^s 
estate,  credit  for — Form  of.  The  decision  in  a  former  suit  of  questions  not 
absolutely  necessary  for  the  determination  of  that  suit  cannot  be  r^rded 
US  resfudicc^  bet^ew  the  same  parties  i©  ft  later  suit. 
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If  there  be  an  expreai  gift  to  the  sons  by  a  Will  of  all  the  testator's 
properties,  his  widow's  right  to  share  on  partition  by  the  sons  is  defeated. 

The  direction  in  a  Will — *on  my  youngest    eon attaiaing  the    age 

of  21  years,  the  said  executors  shall  divide  my  properties  among  my  sons 
in  eqjial  shares"  was  construed  not  to  operate  as  an  express  gift  in  favour 
of  the  sons  but  only  to  postpone  partition  to  a  particular  date. 

When  a  Hindu  mother  ii  otherwise  entitled  to  a  share  in  lieu  of  her  main- 
tenance on  the  partition  of  the  father's  estate  by  the  sons,  her  right  is  not 
affected  by  the  fact  that  she  has  already  inherited  a  share  of  the  same 
estate  from  one  of  her  deceased  sons. 

In  estimating  the  share  which  a  mother  is  entitled  to  in  lieu  of  her 
maintenance  out  of  the  father's  estote,  credit  must  be  given  for  any  pro- 
perty she  has  received  as  stridhan  from  the  father^s  estate. 

MiUerJ. 
Poorendra  Nath  Sen  v.  Srimabi  Hemangini  Dassee,  12  C.  W.N.1002. 

Intwest  Act,  (28  of  1839}— Interest  not  claimable  wh&re  no  agree- 
ment and  no  demand  in  vmting— Hindu  Law  not  applicable  in  oaaee  of 
payment  of  interest.  Interest  is  not  claimable  where  there  is  no  agreement 
to  pay  interest  and  no  demand  in  writing  so  as  to  bring  the  case  within  the 
provisions  of  the  Interest  Act.  Hindu  Law  docs  not  apply  in  such  matters 
as  the  payment  of  interest  and  the  rule  of  hw  above  stated  applies  in  oases 
in  which  the  parties  are  Hindus.  Saunadanrppa  v.  Shiabasaw%,  8X  Bom. 
864,  not  followed.    Anaji  Bao  v.  Ragu  Bat,  6  M.  H.  0.  R.  400,  followed. 

Wallis  &  Shc^nkaran  Nair,  J.  J. 

Subramania  Aiyar  v.  Subramania  Aiyar,  31  Mad.  250 »  4  M.LT  787. 

Judicial  Offloers  Froteetion  Act  (18  of  i860,)  a  l—Jndimd  At^ 
If  there  are  no  proceedings  before  him,  a  Magistrate  cannot  be  said  to  be 
aetiag  as  a  "Court"  within  the  meaning  of  S.  94  of  the  C!ode  of  Orim»al 
Pvoecdure  and  cannot  therefore  direct  a  search  to  be  made  in  his  presence 
pursuant  to  S.  106  of  the  Code.  S.  165  of  the  Code  of  Criminal  Procedure 
does  not  autiiorise  a  search  for  the  purpose  of  discovering  arms  geoenOly. 
A  M^istrate  when  he  is  conducting  a  search  for  the  discovery  of  armi 
cannot  be  held  to  be  "acting  judicially  within  the  meaning  of  the  Judicial 
Officer's  Protection  Act. 

The  bonafdes  of  a  Magistrate  io  conducting  a  search  does  not  release 
him  from  the  obligations  the  law  casts  upon  him;  while  having  regard  to 
his  bona  fides  his  conduct  may  not  be  such  as  the  damages  to  be  awarded 
for  trespass  should  be  exemplary  yet  they  ought  to  be  substantial  and  not 
purely  nominal.  Fletcher  J, 

Brajendra  Kiesore  Rai  v.  L.  0.  Clarke,  12  C.  W,  N.  974. 
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Jnrisdiotioil— PoiM/  of  Oourt  to  correct  it$  oum  mi$talee— Inherent 
power — Amendment  of  aale  oertijieale — Sale  oertifiooUe  including  a  property 
not  eold^CivU  Procedure  Code,  8.  £44.  A  Court  oommitting  a  blonder 
htm  power  to  rectify  its  mistake  of  its  own  motion. 

Where  two  properties  were  advertised  for  sale  and  one  property  was 
sold  bnt  the  sale  oertifioate  included  both  the  properties  and  the  porch&ser 
got  possession  of  both. 

EM,  that  the  Oourt  had  inherent  power  to  rectify  the  mistake  by 
amending  the  sale  certificate  and  to  direct  that  the  delivery  of  possession  of 
the  second  property  be  cancelled. 

That  the  matter  would  also  come  under  S.  244,  C.  P.  Code,  the  question 
being  one  between  the  decreeholder  and  the  judgment-debtor  and  relating 
to  the  satisfaction  or  discharge  of  the  decree.       Mitra  &  Gasperez  J.  J. 

Qovinda  v.  Abhoy  Oharan,  12  C.  W.  N.  1027. 

Frddam^ion — Change  of  j'tmscKotion— Samfeaipore— 
High  Court  to  entertmn  append — Authority  efihe  Oovemor-OenerdX  in 
Council  to  transfer  a  territory  to  the  juriediction  of  the  High  Court,  from 
that  which  was  not  under  the  jurisdiction  of  a  High  Oourt — ProcLama" 
tion  under  Statute  S8  and  99  Vict.  Chap.  16.  Hdd,  that  the  Proclamation 
No.  2838,  issued  by  the  Qovei  nor-Qeneral  in  Council  on  the  1st  September 
1905|  which  declared  and  appointed  that  the  district  of  Sambalpore  should 
cease  to  form  part  of  the  Central  Provinces  and  should  be  subject  to  and  be 
induded  within  the  limits  of  the  Bengal  Division  of  the  Presidency  of  Fort 
WiUiam,  was  not  ultra  vires. 

Hdi  also,  that  the  Qovemor  General  in  Council  had  authority  under 
Statute  28  and  29  Vict.  Oh.  15  to  issue  this  proclamation,  eo  as  to  transfer 
a  portion  of  the  territory  originally  comprised  within  the  jurisdiction  of  the 
Court  of  the  Judicial  Commissioner  of  the  Central  Provinces,  and  place  it 
within  the  jurisdiction  of  the  Court.  Stephen  &  Mockerji  J.  J. 

Baleshwar  Baga/rU  v.  BKxigiraXhi  Bass,  36  Oal.  701. 

Land  Aoquiaition  Act. — Objection-Beference-'Party^urisdiction  of 
Court. — A  Court  has  no  jurisdiction  to  deal  with  objections  except  those 
which  were  made  by  persons  who  were  parties  to  the  proceedings  before  the 
collector  and  which  brought  about  the  reference. 

Ma^dean  C.  J.  &  Doss  J. 
Prabal  Chandra  Uukerji  v.  Raja  Peary  Mohun  VLukherjee  12    C.  W. 

N,  987. 

DBt  89>  b^-^Gompens^ticfn    fMney  paid    to  m^c^u 


Digitized  by 


Googk 


4*4  The  Lmoyer.  Par<  /  Oi^. 

widow  Bev$rii(m$f^$  €tppli^aiiMh  for  referenoe — Order  by  Judge  on  referefir 
te  directing  f^/t^n^I— appeal — lUvieion—OivH  Procedure  Code  Sec.  69t, 
Wbeva  a  Lrad  Aoqwition  Golleetor  having  awarded  a  eertain  sam  as  eom* 
pensation  for  land  aoquixad,  paid  it  to,  amongst  otbdre,  a  Hinda  widow  and 
aliaoat  six  months  after  the  award  her  daughter  asked  for  a  reference  to  the 
C&yil  CSoort^  and  a  referenoe  having  been  made,  the  Judge  ordered  the  lady 
to  repay  the  amount  withdrawn  by  her  and  the  same  to  be  d^alt  with  aocor- 
ding  to  the  provisions  of  sec  32  of  the  Land  Acquisition  act. 

Held — That  until  money  was  deposited  in  Court  by  the  Collector,  the 
Court  could  not  proceed  to  deal  with  it  under  Sec.  32. 

That  the  Judge  had  no  power  to  direct  a  refund  of  money  already  paid 
by  the  Collector. 

That  the  order  was  not  one  under  Sec.  32,  Land  Acquisition  act,  as  Uie 
Judge  was  not  in  a  position  to  make  such  an  order  and  so  no  appeal  lay 
from  it  and  the  High  Court  could  properly  interfere  under  sec.  622  Civil  Pro- 
oedu^e  Code.  Ooxe  &  Bell  J.  J. 

Qobindo  Bani  v.  Brvnda  Rani  12  C.  W.  N.  1089. 

Landlord  ^d  T^UAnU— Notice  determining  tenancy— Denied  of 
tandlorcPe  title  after  euU  doos  not  render  previoua  notice  unnecessary. 
A  tenant  is  entitled  to  reasonaUe  notice  before  ejectment,  and  fifteen  days 
notice  to  a  cultivating  tenant  in  the  middle  of  the  cultivating  seanon  is  not 
sufficient  notice.  A  landlord  in  a  suit  for  ejectment  against  a  tenant  is 
bound  to  prove  a  complete  cause  of  action  when  the  suit  was  institnted^  and 
the  tenant,  who  for  the  first  time  denies  the  landlord's  title  in  his  written 
statement,  is  not  by  such  denial  disentitled  to  set  up  want  of  proper  notice 
before  the  institution  of  the  suit.  Abdlvla  Ndha  v.  Moidin  Kutti,  17  M.  L. 
J.,  287  not  followed.  Unhamma  Devi  v.  Vaikunta  Hegde,  17  Mad.,  218 
followed.  TTottis  &  Munro  J.  J. 

Peria  Karruppan  v.  Subramania  Chetty,  31  Mad.,  161. 


Sale  of  tenant's  crop  for  defavU  of  landlord — Balofifice — Be- 
nefit of  Presumpbion.  Where  the  defendant's  crops  were  attached  by  reason 
of  the  plaintifi's  landlord's  default  and  more  crops  were  sold  than  were  needed 
to  satisfy  the  amount  of  rent  in  arreai& 

HM  that  in  the  absence  of  the  evidence  it  must  be  presumed  that 
the  landlord  had  the  benefit  of  the  balance  and  that  he  is  accountable  to  tba 
defendant  therefor.  White  0,  J.  <&  Sankaran  Nair  J. 

Ba/nga»(imyi  Ifaieker  v.  V.  N.  Saminada  Vandaram,  4  M.  L.  T,  65. 

— Lessor  and  lessee— Contract  of  lease— Suit  for  specific  perfor- 

fn/dMoe—StiAt  orpQS&sssion  of  immoveoMe  property.    WberQ  ijh^  lessors  pon- 
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tnieted  to  give  poj^senioii  to  the  lesBdeer,  bat  did  nrt  do  ad,  tad  ^  iMeM 
brought  a  suit  for  posseasioD,  more  than  three  years  afterwards,  held  that 
the  suit  was  one  for  the  specific  performance  of  the  comtfaet  and  was  governed 
by  article  118  and  not  article  114,  Schedule  11  of  Lmittation  Act  and  the 
Biut  was  barred  by  time.  Aikman  &  Karwfioi  HvMain  J. 

Charna  v,  Bamlal,  5  A.  L  J.  529. 

Light  and  Air — Easement  non-vser  of,  how  far  a  release.-TnMsfer  of 
dominant  tenement'— (UienaUon  of  easement  after  cMadkm^nt — Code  of 
Givil  Procedure  Sec.  sn6— License — Damage  Mandatary  injunetifm. — ^3Phe 
non-nsw  of  an  easement  is  not  an  implied  rdease  of  it,  and  the  tranrfer 
of  the  dominant  teaetnent  carries  with  it  the  easement  which  then  exitted, 
aldiongh  in  suspense  for  the  time  being'. 

The  easement  of  light  and  air  fells  within  the  definiti  m  of  imittovea*' 
ble  property  and  can  be  extinguished  by  the  domioant  owner  releMing  it 
expressly  or  impliedly  to  the  servient  owner. 

If  an  easement  enjoyed  by  the  domiDant  t^eilement  ija  expreslMy  i^dea- 
sed  after  the  latter  is  attached  under  a  decree;  it  is  an  aii^natk^a  ol-a-  -por- 
tion of  that  [ttoporty  within  the  meaning  of  sec.  276  of  the    Gode  of  GiVil 
>  Procedure  and  the  transaction  will  be  void. 

Here  blocking  up  of  the  apertures  of  ancient  windows  Would  not  oe* 
ceasarily  amount  to  an  abandonment  of  rights  of  ease  ment. 

Chitty  J. 
Kridina  Dhone  Mitler  v.  KandaiUnse  Daasse  12  G.  W.  N.  969. 

Limitation — Acknowledgment — Eocecution  of  mvahUika  by  tenant. 
The  execution  of  amue^t/iXxi  bythe  tenant  operates  as  an  acknowledgotient  of 
the  rent  due  and  an  admiasioD  of  the  landlord  through  his  pleader  that  the 
claim  was  barred  being  contrary  to  the  facts  is  not  bindiog  upon  the  land- 
lord. Benson  &  Sankaran  Nair  J.  /. 

Kajana  Ranga  Eaw  v.  Venkatarama  Tyer,  4r  M.  L.  T.  88. 

8.  14.— iifceZ,  suit  for— Misjoinder  of  cavsee  of  action^Mi9' 
joinder  of  partiee— Election — Limitation— ''Oauee  of  a  Wee  nocture" — Six 
penons,  on- the  26th  January  1906,  instituted  a  suit  jointly  against  an  editor 
and  proprietor  of  a  newspaper  for  libels  published  on  the  iVth  and  20th 
Jnly  1906  and  claimed  an  aggregate  sum  ae  damages.  Q%e  suit  wa?,  on  the 
22Qd  April  1907,  held  to  be  bad  for  misjoinder  of  parties  and  causes  of  ad- 
tion,  but  the  Court  gave  the  plaintiffs  leave  to  elect,  Which  of  their  number 
should  contiime  the  suit,  and  the  other  co^i^aintiffi^'  names  were  struck  out^ 
Subsequently,  on  the  let  May  1907,  oue  of  the  former  pkictifib  filed  a  suit 
for  liM  and  d^Mgee,  and    it  mm  contended  that   his  auic  wae  hatred  by 
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limitatioD.  Hdd,  that  seetion  14  of  the  Limitation  Aet  was  not  intoDded  to 
apply  to  a  case,  in  which  a  first  suit  failed  entirely  through  the  negligence 
and  laches  of  the  plaintiff  himself,  and  that  an  improper  joinder  of  parties 
or  kA  causes  of  action  would  not  be  *'a  cause  of  like  nature"  within  the  mean- 
ing of  section  14  of  the  Limitation  Act,  and  therefore  the  plaintiff's  suit  was 
barred  by  limitation.  Madean  C.  J.  Hckrringtan  &  FUtdk/er  J.  J. 

India  PubUshers,  Limited  v.  Aldridge,  86  Gale.  728. 

S»  10— flfttit  for  redemption  of  mortgage— Limitatian—Aih 
hnouiedgment  of  mortgagor'e  right  to  redeem, — Held  that  an  order  that  an 
acknowledgment  by  a  mortgagee  of  the  mortgagor's  right  to  redeem  should 
be  a  good  acknowledgment  within  the  meaning  of  section  19  of  the  Limi- 
tation Act^  for  the  purpose  of  saving  limitation  it  is  not  necessary  that  such 
acknowledgment  should  be  addressed  specially  to  the  mortgagor.  Mylapore 
V.  Teckay  14  Gale,  801)  and  Imam,  AH  v.  Baifnath  Bam  8ahu  38  Oalc, 
618  not  followed.  Ka/rmat  HueainJ. 

^  Laehhmi  Chand  v.  Allah  Dia,  A.  W.  N.,  1908.  226. 

S.  18  and  14t—Cfiwl  Procedwe  Code  8eo.  SS2.  Suit  under 
8.  SSSt  brought  mere  than  a  year  after  the  order  paseed  under  ihe  eeo- 
turn  not  boMrred.— On  the  21st  November  1900  an  order  was  passed  under 
S.  882  oi  the  Givil  Procedure  Gode,  awarding  possession  of  certain  property 
to  defendants.  The  plaintifib  filed  this  suit  on  the  26th  August  1906  under 
S.  332  of  the  Gode,  to  recover  possession  of  the  property  firom  defendants. 
The  suit  was  dismissed  as  having  been  barred  under  Art.  14  of  the  Limi- 
tation Aek 

Held  (1)  that  the  suit  was  not  barred  under  Art  14  of  the  limitation 
Act  1877.  An  order  passed  by  a  Judge  under  S.  882  of  the  Givil  Procedure 
Gode  1882,  is  not  sudi  an  act  or  order  as  is  referred  to  in  Art  14  A  Judge 
exercising  his  judicial  functions  is  a  Givil  Gourt  within  the  meaning  of  the 
Limitation  act  and  is  not  an  officer  of  Government  acting  in  his  offidal  ca- 
pacity within  the  meaning  of  Article  14. 

Held  (2)  that  article  13  of  the  Act  also  did  not  apply  to  the  case  be- 
cause an  order  passed  under  S.  882  restormg  possession  which  has  been  gi- 
ven in  execution  of  a  decree,  is  an  order  made  by  the  court  in  execution 
proceedings  and  is  not  an  order  of  a  Givil  Gourt  in  a  proceeding  other  than 
a  suit  8eott  0.  J.  &  Heatan  I. 

Oovinda  Bala  v.  Oanu  Abaji  10  Bom.  L.  B.  749. 

Art.  ^9—Oovernment  promiesory  notee  held  by  Defendant 
for  plaintiff— Wrongful  diepoeal  of  notes— Pledge-eubeequent  demand  and 
refusal  Wrongful  detention  when  oo7iMmnee$.—Thid   defendant  who  held 
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certain  Qovernment  promissory  notes  in  trust  for  the  Plaintiff,  pledged  the 
same  for  his  own  purposes  and  later  on  when  asked  by  the  Plaintiff  refu- 
sed to  deliver  them  up. 

Held — That  a  suit  by  the  Plaintiff  to  recover  the  notes  or  their  value 
from  the  Defendant  was  governed  by  Art.  49  of  Sch  11  of  the  Limitation 
Act  and  time  commenced  running  from  the  date  of  refusal,  notwithstanding 
that  the  defendant  had  wrongfully  parted  with  the  notes  before  that  date. 

The  detention  of  the  notes  became  wrongful  from  the  date  of  refusal 
to  deliver  them  up.  Owe  &  Doss  J.  J. 

Oopal  Chandra  Base  z.  Surendranath  Dutt.  12  C.  W.  N.  1010. 

-Arts.  62,  96,  97— Suit  to  recover  money  obtained  by  deeeUr 


ful  misrepreBentation  does  not  fall  wiihin  art.  62  or  97,  bvii  wUhin  a/rt. 
BS'^Starting  point  of  limitation. — A,  by  fraudulently  representing  to  B, 
to  whom  he  was  indebted  that  a  sum  of  money  was  due  to  A  from  0,  indu* 
oed  B  to  take  an  assignment  of  the  allesred  debt  due  from  C  in  satisSaction 
of  tiie  debt  due  from  A  to  B.  In  a  suit  by  B  as  assignee,  against  0,  the 
latter  in  his  written  statement  denied  ^he  existence  of  any  debt  due  to  A, 
and  Fa  suit  was  dismissed  after  trial  on  the  ground  that  C  owed  nothing  to 
A.  In  a  suit  by  B  to  recover  from  A  damages  on  the  ground  that  A  had, 
by  deceitful  representations,  induced  B  to  take  the  assignment :  Held,  that 
the  suit  as  regards  limitation  did  not  fall  within  article  96,  and  that  the  fraad 
most  be  held  to  have  been  discovered  only  when  the  Court  found  that  no 
debt  was  due  from  C  to  A  and  not  when  0  in  the  written  statement  denied 
the  existence  of  any  such  debt  When  it  is  uncertain  when  the  fraud  was 
diflcoyered,  the  onus  is  on  the  defendant  to  show  that  the  suit  is  out  of  time* 

WdMis  &  Sankara  If  air  J.  J. 

Moidiyan*8  eon  Pv/anayil  Kuttu  v.   Baman   NairSl  Mad.,  230  s  4 

If.  L.  T.  80. 


Art.  86 — Acknowledgment  signature  of  a^ooounte. — Where 
tbe  defendant  signed  the  plaintiff's  accounts  and  subsequently  acted  as 
though  the  signature  referred  to  the  whole  amount. 

Held  that  the  court  was  justified  in  treating  the  signature  as  applying 
to  the  whole  amount  due  under  the  accounts. 

The  signature  of  the  defendant  in  the  Plaintiff's  account  is  a  sufficient 
acknowledgment  to  save  limitation  and  art  85  of  the  2nd  Schedule  to  the  Li- 
mitation act  was  rightly  applied.  WaUis  J. 

FubjunUa  Bam^handrayya  v.  Dintameetti   Narayana  Ohetty  4  M. 

LT.  77 
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Art  116.— Contract    in  writing  registered — Contract  Agned 

by  only  one  party,  bfd  acted  on  by  both — Covenant — Remote  ooneeguence  of 
breach  of  Gontract'-'Damage,  A  contract,  which  has,  in  fact,  been  registe- 
red is  no  less  a  **  contract,  in  writing  registered"  within  the  meaning  of 
Article  116  of  the  LimitatioD  Act,  because  it  bears  the  signature  of  only 
one  of  the  parties,  in  the  absence  of  any  statutory  provision  regarding  the 
signatures,  Ambalavana  Pandaram  v.  Vaguran,  19  Mad.  52,  Kotappa 
V.  Vallur  Zamindar,  25  Mad.  50,  Zamindar  of  Vizianagram  v.  Behera 
Suryanarayana  Pa^nrfu,  25  Mad,  587  followed.  Apaji  Bapuji  Karjwpi 
v.  NUikantha  Annaji,  3  Bom.  L.  R.  667.  not  followed.  Where  there  is  no 
agreement  between  the  lessor  and  the  lessee  that  the  lessee  was  to  pay 
to  the  superior  landlords  the  rent,  which  the  lessors  were  bound  to  pay  to 
them  under  their  contract  with  the  superior  landlords,  and  o¥ring  to  the 
failure  of  the  lessee  to  pay  the  rent,  the  leased  property  was  sold.  Udd^ 
that  the  loss  of  idie  property  was  not  the  natural  consequence  of  the  de- 
fault of  the  lessee  to  comply  with  his  covenant  and  the  lessors  are  only 
entitled  to  compensation  for  any  loss  or  damage,  which  naturally  arose  in 
ths  usual  course  of  things  for  the  breaob  of  the  contract. 

Maclean  C.  J.  &  Doss  /. 

QvriA,  Ohand^a  Dae  v,  Kwnja  Behari  MalOy  35  Gale.  688. 


-article    l^S—Adveree    poesession — Imvioveable 


property — Right  to  Birt — Exd'neive  enjoyment  by  mortgagee.  The  right 
of  a  Hindu  to  birt  is  in  the  nature  of  immoveable  property  and  ar^«icle 
148  of  the  second  schedule  of  the  Limitation  Acd  governs  a  suit  for  re- 
demption of  a  mortgage  thereof. 

Section  28  of  the  Limitation  Act  is  applicable  to  a  claim  to  a  mort- 
gagee's right  to  birt,  such  right  being  on  the  footing  of  a  mortgage  of 
immoveable  property.  Exclusive  adverse  enjoyment  of  birt  by  the  mortgagee 
or  his  representatives  for  more  than  twelve  years  extinguishes  the  right  of 
person  claiming  a  share  to  the  mortgage  money  in  a  suit  for  redemption. 

RMJ. 

VLohan  Lai  v.  Janki^  and  Jowali,  9  P.  L  B.  533. 

■■■Art.  178 — Daie  of  oonfirmcUion  of  sale — Starting  of  Li- 
mitaiian  for  execution.  Section  316  of  the  Civil  Procedure  Code  provides 
that  the  certificate  of  sale  is  to  bear  the  date  of  the  confirmation  of  sale 
and  it  must  be  deemed  to  have  been  granted  on  the  date  which  it  bears. 
Although  the  grant  of  a  certificate  is  a  necessary  preliminary  to  an  ap- 
plication under  ssci^ion  318  such  an  application  will  be  barred  by  limitiU;ion 
under  article  178  of  the  Limitation  Act  if  not  made  within  three  years     of 
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the  date  which  the  certificate  bean,  that  is,  the  date  of  the  confirmation  of 
the  Bale.  Aikman  &  Origin  J.  J. 

BcMJit  Singh  v.  Baldeo  Singh,  4  A.  L.  J.  676. 

-Art,    179— Execution  of   deeree—ApptieaUon^-ccmtinua-^ 


tien  of  previous  proceedings  in  eoaeculion.  On  the  7th  December  1903, 
the  gale  of  certain  immovable  property,  which  had  been  attached  was  or- 
dered.  On  the  30th  January  1904,  the  Amin  reported  that  he  had  been 
nnable  to  hold  the  sale,  as  there  weoe  no  bidders.  Notice  of  this  fact 
was  given  to  the  decree>holder  and  he  was  allowed  time  till  the  10th 
Febrnary  to  pay  in  fees  for  a  fresh  sale.  On  that  date,  no  stepe  having 
been  taken  by  the  decree-holder,  that  case  was  ordered  to  be  struck  off 
^  for  the  present. "  On  the  13th  January  1906  the  decree«holder  again 
api^ied  asking  that  the  property,  which  was  still  under  attachment,  might 
be  sold.  Hdd  that  this  was  not  a  fresh  application  in  execution,  but 
merely  an  application  to  revive  the  former  proceedings,  and  was  not 
barred  by  limitation.  Thihhwam  Srimani  v.  Jogendra  Ohandrm  Sen 
(  5  a  W.  N.  347  )  distinguished.  Stanly  C.  J.  &  Bawi^arji  J. 

Mujib^Umed  v.  Umed  Bifyi,  A.  W.  N  ,  1108,  227. 

Act,  179,  ol  (^)—OivU  Procedure  Code,  «.  iSZ^AppUca- 
Hon  by  Uunsferee  decree-holder  to  be  recognized  aa  efooh  is  a  step  in  aid 
of  exeouHon  in  accordance  with  law.  An  application  purporting  to  be 
under  section  232,  Civil  Procedure  Code,  by  the  transferee  of  a  decree, 
praying  to  be  recognised  as  assignee  of  plaintiff  in  the  suit  and,  stating  that 
when  so  recognised,  he  would  file  an  execution  petition,  {.  e.  when  the 
Court  passed  an  order  as  prayed  for,  and  the  defendant  does  not  appeal 
against  such  order,  is  a  step  in  aid  of  execution,  and  an  application  in  ac- 
cordance with  law  within  the  meaning  of  article  179,  clnse  (4)  of  the  lami* 
tatioD  Act.  Wailie  A  Sankara  Nair  J.  J. 

OTMomalai  MudaUyar  v.  Bxxmier,  31  Mad.,  234c 4  M.  L.  T.  72. 

——Art.  179  clause  \S— Decree— Execution— Application  for 
execution-'Oode  of  Oivil  Procedure,  see.  S48 — Notice,  date  of  the  order.  The 
date  of  issuing  a  notice  under  sec.  248  of  Civil  Procedure  Code  is  the  date 
on  which  the  Court  orders  the  issue  of  notice  and  not  the  date  on  which 
the  notice  is  actually  issued.  The  limitation  therefore  under  article 
179,  clause  5  of  the  Limitation  Act  runs  from  the   former  date. 

AiJcnum  &  Karamat  Husain  J. 
Jumai  Kaf^ar  v.  Abdul  Karim  Khan,  5  A.  L.  J.  524* 
■■  ■    ■        At<»  V19-'A.ppUcatim  for  time,  'siep  in  aid  qfegsiomtum 
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previous  applioation  barred,  notice  on  judgment  dMor — EaloppeL  An» 
application  for  time  is  not  a  step  in  aid  of  ezerution  and  does  not  preaent 
snbseqnent  applications  from  being  barred.  A  judgment-debtor  is  not 
estopped  from  contending  that  a  previous  application  for  execution  was 
barred  by  limitation  merely  because  notice  had  been  served  on  him  and 
he  did  not  appear  to  contest  the  proceedings. 

Stephen  &  Hohnwood  J.  «/*« 
Umed  Ali  v.  Abdul  Karim,  8  C.  L.  J.  193. 

Lnnatio  Act  (ZXXIV  of  lS68)—Bemunercaion  to  a  oommiUee— 
(hurt's  jurisdiotion  to  pass  the  order — Neoit  of  kin  of  lunatic  not  entitled 
to  be  heard  on  Hie  application — Lunatic  when  sane  oa^  impeach  the  order. 
The  Court  has  a  discretionary  power  to  allow  a  committee  of  a  lunatic, 
appointed  under  Aot  XXXI Y  of  1858  remuneration,  but  will  only  allow  it 
under  special  circumstances.  When  some  relation  or  friend  of  the  luuatie 
can  be  found  who  is  willing  to  act  as  committee  the  court  will  not  a9  a 
rule  allow  remuneration  to  such  a  person,  but  when  no  such  person  can  be 
found  and  an  official  of  the  Court  has  to  be  appointed  the  Court  will 
exercise  its  discretion  and    allow    remuneration. 

On  an  application  for  remuneration  by  a  committee  of  a  lunatic,  the 
next  of  kin  of  the  lunatic  have  no  right  to  be  heard  in  their  own  into* 
rests  as  they  have  no  vested  interest  in  the  estate.  But  a  lunatic  if  he 
becomes  of  sound  mind,  has  the  right  to  impeach  any  order  which  he 
considers  has  been  made  without  regard  to  his  interest,  and  he  can  impeach 
order  for  remuneration  even  after  the  committee  has  passed  his  account. 
This  right  devolves  on  the  lunatic's  death  upon  his  heirs.    Madeod  J. 

Mulji  Damodar  v.  Bomanji  Maneherji  10  Bom.  L.  B.  772. 

Vahomedan  Law. — Dou>er—BeUnqui^menl'^AGceplanee  by  the 
heirs.  Under  Mahomedan  Law  the  remission  of  dower  by  a  widow  with- 
out acceptance  by  the  heirs  of  her  husband  is  effective. 

It  is  not  in  every  case  in  which  a  man  has  benefited  by  the  money 
of  another  that  an  obligation  to  repay  that  money  arises.      Scott  0.  J. 

Jyanibegam  FaUraddin  v,  Umrao  Begam,  10  Bom.  L  B.  764. 


Qift — Hiba  bU  niAMhaa— Possession.  Held^  that  what  is 
known  to  Muhammadean  law  as  a  hiba  bU  mushaa,  or  gift  of  an  undivided 
joint  property,  is  a  valid  gift  if  the  donee  obtains  possession. 

Mohib  uUah  v.  Abdul  Khalik,  30  All.  250 

Lunatic — Ouardian  de  facto— Sals   of  lunatio*e 
property  by  mother  ivnd  mfe  for   benefit  of  lun^fiic    The   mother   and 

Digitized  by  LjOOQIC 


Part  I  CiM  The  Leaner  491 

wife  ol  a  lunatic  Mahammadaa  acting  de  facto  as  the  guardians  of  the 
lonatio,  sold  certain  property  belonging  to  the  lunatic  in  order  to  discbarge 
debts  due  by  bim.  Held,  that  the  transaction  oonld  not  be  impeached, 
although  the  mother  was  not  under  the  Muhammadan  law  the  legal  guar- 
dian of  the  lunatic.  Mafazial  Homin  v.  BasH  Sheikh  34  Calc^  36  Bam^ 
eharan  v.  Anukul  Chandra  Acharjya  34  Calc,  65)  and  Ma^an  v.  mam 
Narain  26  AIL,  22  followed.  SUvnley  0.  J.  &  Bannerji  J. 

ITmmi  Begam  v.  Keaho  Das,  A.  W.  N.,  1908,  220. 

Pre-emption.— Shafi  Khaleet— Partner  in  the 
appendages — Nature  of  rigkt^Oommon  servient  tenant  between  pro* 
perty  of  vendee  and  property  in  dispute.  Plaintiff  pre* emptor  and  defen* 
dant  No,  2  vendor,  were  brothers.  Defendant  vendor  sold  to  defendant 
No.  1  a  neighbour,  two  houses  adjacent  to  each  other,  and  between  the 
female  apartments  of  which  and  the  house  of  the  plainti£^  was  a  passage 
for  the  use  of  the  immates.  Plaintiff  sued  for  pre-emption  as  neighbour 
and  shaft  khaleet.  The  defenee  was  that  the  plaintiff  had  no  right  of  pre* 
emption  in  preference  to  that  of  the  vendee  who  was  a  .neighbour  and 
Aafi  khaleei,  in  as  much  as  the  water  from  the  privy  of  his  house  passed 
through  the  land  of  a  third  person  over  which  land  the  water  from  the 
roof  and  parnalas  of  the  houses  in  dispute  also  fell. 

Held  that  under  the  Mahomedan  Law,  the  right  of  the  defendant 
vendee  over  the  land  of  the  third  person  was  a  totally  different  right  from 
that  the  defendant  vendor  had  07er  the  same  land.  The  defendant  vendee 
was  not  a  participator  in  any  sense  eioher  in  the  property  sold  or  in  any 
of  its  or  appendages.  Burhitt  &  Richards  J.  J. 

MuBharrafaU  v.  Shankat  AH,  5  A.  L  J.  599. 

— Will— J5«gttes<  for  charitable  pvrposes.    A  Will  executed  by 

a  Mahomedan  authorising  executors  "  to  spend  the  money  for  such    chari- 
table objects  as  they  think  proper,  or  shall  give  it  to  whomsoever,  I  direct, 
or  use  it  in  such  a  way  after  my  death  that  I  may  obtain  eternal  bliss." 
Held  that  the  bequest  was  invalid  and  no  effect  could  be  given  to  it 

Bobertson  &  Lalchand  J.  J, 
Shahabuddin  v.  Sohantal,  9  P.  L.  R.  547. 

Marmnakkattayam  Law— 6i/%  &y  woman  governed  by  such  law, 
ejfeet  of  A  gift  of  property  to  a  woman  governed  by  Marumakicattayam 
law  and  to  her  ehildren,  by  their  father  does  not  of  itself  constitute  the 
mother  and  her  children  a  separate  tarwad,  but  the  donees  take  such  pro- 
perty with  the  incidents  of  tarwad  property.  Where  the  gift  is  made  by 
a  Muhammadan  husband  governed  by  Marumakkattayam  law,  to  his  wife 
and    to  her  ohilderen  the  property  becomes  the  exQlosive  property  of  th^ 
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doBoes  with  the  inoideptB  of  tarwad  property  suligeot  to  Marumakluittayaii^ 
law^and  on  the  death  of  th^, mother  does  not  pass  to  her  hein  onder 
the  mnhammadan  law« 

Pattaiherwfailh  Fathumma  v.  MannamJcunniyil  AbdtUla  Haji  91 
Mad.,  22&=Mad.,  L  T.  82, 

Harmat  Grant— i^Tot  an  under-proprieta^  Right— Bent  Act  Offdh 
«•  .8.) ,  HM,  that  (kmorwat  grant  is  not  an  nnder^proprietary  holding  as 
defined  in  the  Oudh  Bent  Aot.  Evaw  J.  0. 

SwmiDayal  v.  lAchmin  Koer  <  11  Q.  C.  240) 

Mesne  profits— ^uit  for—LimUatum  Act,  aH$.  109,  I20-'Applioa' 
hUUy  €/  **wken  the  proAts  are  received"  in  art.  109— Meaning  of.  Where 
the  defendants  wrongfully  received  profits  which  were  actually  receivable 
by  the  plaintiff  but  for  an  illegal  patni  sale  which  was  afterwards  set 
aside,  the  period  of  limitation  is  three  years  from  the  time  when  the  pro- 
fits were  received. 

By  the  clause  'Vhere  the  plaintiff  has  been  dispossessed  by  a  decree 
afterwards  set  aside  on  appeal^  when  he  recovers  possession"  in  the  third 
column  of  article  109,  the  Legislature  limits  the  conditions  under  which 
the  ordinary  rule  of  three  years  may  be  extended. 

The  clause  '^hen  the  profits  are  received"  in  the  third  column  of 
article  109  means  when  the  profits  aje  actually  received. 

Mitra  (bBeUXJ. 

Peary  Mohun  Roy  v.  Khelaram  Sarkar,  8  C.  L.  J.  181. 

Xortgage^-fiu&nyotion — Payment  of  Mortgage  amount  by  vendee 
vjhose  tiUe  has  been  andrnquently  found  invalid.  A  vendee  who  while  in 
possession  of  the  property  purchased,  paid  off  a  mortgage  on  the  same  but 
wbotie  purchase  was  subs€)qaently  hold  invalid  is  entitled  to  be  reimborsed 
with  the  amount  paid  by  him  in  discharge  of  the  mortgage. 

Wallia  &  Munro  J.  J. 

Beama  8u>ami  v.  Fadola  Ananda,  18  Mad.  L  J.  306. 

■deereei  fSmrm  ot— Interest,  rate  of— Suit  by  puiene  mort- 
gagee  for  redemption  after  decree  previously  obtained  by  prior  mortgagee 
wUhaut  impleading  puisne  mortgagee.  A  prior  mortgagee  brought  a  suit 
for  sale,  obtain  a  decree,  and  purchased  the  properties  himself.  The  prior 
mortgagee  was  not  aware  of  a  second  mortgage  on  the  property  and  conse- 
quently did  not  implead  the  puisne  mortgagee.  Held,  that  in  a  suit  for 
redemption  by  the  puisne  mortgagee,  the  prior  mortgagee  should  be  allow* 
ed  interest  on  the  mortgage  amount  at  the  contract  rate  up  to  the  date 
fixed  in  the  degree  for  redemption.    The  prior   decree   obtained   by    the 
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prior  mc^rtgagee  can  6nly  operate  as  between  the  parties  to  tlie  suit  and 
Ihoee*  who  claim  under  them ;  and  it  would  be  unjust  if  the  puisne  mort- 
gagee is  allowed  to  use  the  prior  decree  to  cut  down  the  prioi^  morbgagee 
of  her  interest,  while  he  deprived  her  of  the  whole  advantage  of  it. 
Umea  Ofiuwier  Sircar  v.  Zahwr  FaMmat  18  (^al,  164,  explained  and 
followed. 

Semble,  the  equitable  considerations  which  appear  to  have  prevailed 
with  the  Judges  in  Oangadaa  v.  Jog&ne^  'Na£h  Miiter,  1907,  11  C.  W.  if. 
v03  are  applicable  only  to  a  case  where  the  prior  mortgagee  has  omitted 
to  implead  the  puisne  mortgagee  with  knowledge  of  his  existence. 

White  a  J.  &  MiUer  J.  ' 

Thenappa  Ghattiar  v.  Mckrimuthu,  18  M.  L  J.  355 « 

Fcrm  ofSwit  by  puisne  mortgage  for  safe  subject  to  the 
prior  mortgage.  It  is  tbe  right  of  the  prior  mortgageee  to  require  the 
seoond  morfcgagee  to  redeem  him  or  submit  to  a  sale  of  whatevc  r  interest 
he  holds  in  the  property  and  the  decree  imust  give  efifeot  to  this  right, 
unless  by  doing  so  it  unnecessarily  deprives  the  puisne  mortgagee  of  any 
right  of  his  own. 

A  puisne  mortgagee  cannot  by  impleading  the  prior  mortgagee  in  a 
suit  for  sale  insist  on  a  decree  for  sale  subject  to  the  prior  mortgagee. 

Ordinarily  in  a  mortgage  suit  when  all  the  interested  parties  are 
before  the  Court,  it  is  the  duty  of  the  Court,  if  it  can  do  so,  to  make  a 
decree  which  shall  deal  finally  with  the  questions  between  them  and  shall 
preclude  the  necessity  of  further  litigation  for  the  enforcement  of  any  rifi^ht 
ariflhig  oat  of  the  mortgage  or  mortgages  in  question  in  the  suit. 

The  proper  decree  to  be  passed  in  a  suit  by  the  puisne  morl^gee 
when  the  prior  mortgage  debt  was  due  on  the  date  of  sui^  is  to  allow 
him  to  redeem  the  prior  mortgage  and  sell  the  estate  for  both  his  amount 
and  the  redemption  amount. 

If  the  mortgage  debt  was  not  :due  on  the  date  of  suit,  the  puisne 
mor^^ee  can  obtain  a  decree  for  sale  subject  to  the  prior  mortgage. 

The  puisne  mortgqgee,  is  bound  to  pay  the  whole  amount,  due  under 
the  prior  mortgage  and  not  merely  the  amount  paid  by  the  mortgagee 
thereof.  S.  96,  tT  P.  Act  doee  not  imply  that  the  puisne  mortgagee  is  not 
required  to  redeem  the  '^rior  mo^agfee  Wh^n  the  latter  is  a  pafty  to  the 
rait. 

SembU-'^S.  96,  T.  P.  Act  is  intended  to  cover  cases  in  which  the 
prior  mortgagee  is  not  a  party  to  the  suit  but  intervenes  after  the  decree. 

White  0.  /.  A  MiUffr  J. 

Oangajam  Vefikataramana  Iyer  v.  Henry   James   CoUy  OompsrsZf 

18  M.  L.  J.  298. 
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Interest  an — Rate  fixed  by  Court  in  euit  by  prior   mort- 


gagee not  binding  in  a  subMquent  suit  by  puisne  mortgagee  to  recteenv. 
When  in  a  suit  by  a  prior  mortgagee  a  decree  for  sale  is  passed  which 
fixes  the  rate  of  interest  after  the  date  for  redemption,  the  rate  so  fixed 
is  not  binding  as  between  the  prior  mortgagee  and  a  puisne  mortgagee, 
who  was  not  made  party  to  the  suit.  In  a  suit  by  such  puisne  mortgagee, 
for  redemption  against  the  prior  mortgagee,  the  mortgagee  will  be  oonci* 
dered  as  subsisting  and  interest  will  be  awarded  on  the  footing  of  the 
mortgage  without  reference  to  the  decree  in  the  prior  suit.  Umes  Chunder 
Sircar  v.  Zahur  FaJtima  ( 18  Oalc,  164  ),  followed.  Oangadas  Bhutter 
V.  Jogendra  NoOh  Miftar,  (  11  C.  W.  N.,  408. ) 

White  0.  J.  &  Milier  J. 

Tenappa  Ohettiar  v.  Marimuthu  Nadan,  21  Mad.,  258. 

Construction  of  deea^-^Redemption  before  the  expiry  of  the 
fiaed  period.  Held  on  the  construction  of  the  deed  in  the  case,  that  the 
relation  between  them  should  be  that  of  the  mortgagor  and  mortgagee 
and  that  the  plaintiff  was  entitled  to  redeem  the  mortgage  even  before 
the  expiration  of  the  fixed  term.  Baiohdor  &  Ohaubul  J.  J. 

Mahamed  Muse  v.  Bagas  Amafiji  Uiaas,  10  Bom.  L.  B.  742. 

Redemption,  right  of-^MortgagC'-purehase  by  prior  and  puis- 
ne mortgageeB— Accounting  tenants  settled  on  the  land  by  prior  mortgagee 
— Right  of  When  the  prior  mortgagee  purchased  the  property  mortgaged 
to  him  in  a  suit  in  which  the  puisne  mortgagee  was  net  made  a  party 
and  the  latter  also  purchased  the  same  property  subsequently  in  a  suit  in 
which  the  prior  mortgagee  was  made  a  party. 

Hdd^  that  each  party  should  be  entitled  to  redeem  the  other,  but  the 
preferable  right  to  redeem  was  with  the  puisne  mortgagee.  The  puisne  mort- 
gagee is  boimd  to  pay  the  mortgage  money  with  interest  at  the  rate  specified 
in  the  mortgage  to  the  prior  mortgagee  in  possession  for  the  protection  of  tiie 
property  or  for  redeeming  any  prior  mortgage  with  interest  as  also  tiie 
costs  of  the  suit  and  appeal  as  in  any  ordinary  redemption  suit.  An  ac- 
count  was  to  be  taken  at  the  amounts  realised  from  the  property  by  the 
prior  mortgagee  as  mortgagee  in  possession  from  the  date  of  the  posses- 
sion taken  by  him  ("prior  mortgagee/  If  on  taking  any  accounts  any  ba* 
lance  be  found  in  favour  of  puisne  moi'tgagee  the  prior  mortgagee  will 
be  found  to  pay  the  said  amount  to  him,  but  if  otherwise  then  the  usual 
decree  in  redemption  suit  will  be  passed. 

The  tenants  settled  by  the  prior  mortgagee  on  the  land  are  entitled 
to  remain  on  the  land  until  it  be  found  in  any  subsequent  suit  or  suits  that 
they  are  liable  to  ejeotment  under  the  Bengal  Tenancy  Act  or  any  other 
that  may  be  in  force.  Mivra  A  BeU  J.  J. 

Kadar  Proeanna  Lahiri  v.  Oirindra  Prosad  SuhuL,  8  C.  L.  J.  173. 
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ISxitwnUi— Whether  infant  can  be  appointed — Waiver,  dvU  Proce- 
dure Code,  sec.  44  (a)  leave  under.  The  power  to  appoint  a  mutwalli  is 
a  power  in  the  nature  of  a  trust,  The  power  to  appoint  a  new  mutwalli 
stands  on  the  same  ground  as  the  power  to  appoint  new  trustees  in  Eng- 
land. In  a  suit  by  a  purchaser  for  a  declaratory  decree  where  a  wakf  is  set 
np  by  the  defendant  who  claims  the  land  as  the  mutwalli  but  fails  to 
establish  his  title  if  the  plaintiflf  has  made  out  a  prima  facie  title,  he  is 
entitled  to  a  declaration  of  his  title  and  an  injunction. 

Section  442*(a)  of  the  Civil  Procedure  Code  substantially  follows  one 
of  the  rules  (O.  XYIII,  r.  5)  of  the  Supreme  Court  in  England  and  was 
intended  for  the  protection  of  the  defendant.  The  defendant  may  by  his 
conduct  waive  the  benefit  of  that  rule.  Fletcher  J. 

Sateeh  Chandra  MuUick  v.  Aahruffudin,  8  C.  L.  J.    19a 

Negligence,— Use  of  a^nother's  pony— Death  of  pony—Treepase. 
PlaintifiF-respondeot  alleged  that  defendant-applicant  without  his  permis- 
sion took  and  used  a  pony  of  plaintiff  respondents',  whereby  it  beoameill  and 
finally  died.  Defendant-applicant's  defence  was  that  the  ponydid  noli  beoome 
by  reason  of  riding  it,  but  died  because  plaintiff*rospondent  rode  it  a 
long  distance  in  the  sun. 

Hdd  that  assuming  that  defendant-applicant,  though  not  bailee  was 
noft  committing  a  trespass  in  using  the  pony  he  would  not  be  liable  for  its 
illness  and  death  unless  he  was  guilty  of  negligence  that  is,  of  omitting  to 
do  something  that  a  reasonable  man  would  do,  or  of  doing  sometiiing  that 
a  reasonable  man  would  not  do  in  either  case  unintentionally  causing  mis- 
chief to  another. 

As  to  contributory  negligence  the  rule  is  that  if  the  plaintiff  could 
hy  the  exercise  of  such  case  and  skill  as  he  is  bound  to  exercise  have 
avoided  the  consequence  of  the  defendants'  negligence,  he  cannot  zecover. 

Hdd  that  the  plaintiff's  failure  to  treat  the  pony  in  a  proper  manner 
and  his  taking  it  a  long  distance  as  he  did  would  have  been  undoubtedly 
amounting  to  contributory  negligence  if  the  defendant  had  been  guilty  of 
negligmce  and  would  in  that  case  have  debarred  plaintiff  from  recovering 
any  damages.  Trespass  is  the  infringment  of  a  right  and  gives  a  cause  of 
action  even  when  no  damage  resulta  Shaw  J.  (7. 

Nga  Tun  Nyo  v.  Nga  Tha  Hmat,  14  Bur.  L.  R.  218. 

TaxtaetBldp— Partner— power  of  single,  to  mortgage  partnerahip 
property — Oontra<A  Act,  S.  iSl — A  single  partner  by  objecting  cannot 
wry  articles  of  partnership— Trotwrfer  of  Properly  Act,  s.  SS— Transfer 
cannot  be  impMched  by   any  but  the   creditors— Wheic%  one    of  several 
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partners  has,  under  arrangemenii  with  the  other  paitnere,  the  sole  muiage- 
ment  of  the  business,  he  bas  the  power  of  borrowing:  06tt«r.— The 
EngUsh  doctrine  that  a  single  partner  cannot  mortgage  the  immoveable 
property  of  the  firm  does  not  opply  in  India.  It  is  not  competent  to  a 
single  partner  to  take  objection  to  the  exercise  of  any  power  conferred  by 
the  articles  of  partnership.  Where  a  partner  *has  power  to  borrow  or 
mortgage  for  the  porpoee  of  trade,  he  has  power  to  give  a  mor^^age  for 
an  antecedent  debt.  An  objection  that  a  transfer  of  property  was  made 
with  intent  to  defeat  or  delay  creditors  must  be  taken  by  the  creditors 
and  it  is  not  open  to  others  to  object  to  the  transfer  on  that  ground, 

WaUis  &  Savkara  Nair  J,  J. 
ABomKani  RavvMar  v.  8(ymMnnd(Mwa  ChetUar^Sl    Mad..  206 « 4 
M.  L.  S. 

Pl«otie6^iSM(2mca--i>o(n^menfe— Pn  attachirig    to  doewnewta. 

8u6k  dooumente  to  be  fyroperly  desoribed  for  idmUifioalion-'DoGumentB  pas- 
sing between  a  company  and  it$  officials  after  threatened  suAt  not  per  se- 
priviUged^-^The  defendants  are  bound  to  describe  the  documents,  for  which 
they  claim  privilege^  sufficiently  for  the. purpose  of  identification  to  enable 
the  court  to  order  their  production  should  the  Court  think  right  to  do  so. 

In  a  suit  against  a  Railway  Company  the  papers  which  passed  betr 
ween  the  company  and  ite  officials  relating  to  the  subject  mattier  in  dis- 
pute since  the  plaintiff  threatened  a  suit  are  not  by  nature  privileged.  If 
privilege  is  alaimed  for  any  of  them,  the  grounds  thereof  should  be  clear- 
ly set  forth  in  the  affidavit.  'ULadeod  J. 

Nemehand  Manaji  v.  R  D.  Sethna  10  Bom.  L.  R.  796. 


Allegations — Deceieion  on  ihese  allegation$^-new  case  in  ap' 
peal  not  "oUawed. — A  litigating  party  can  only  succeed  secundum  allegatat 
probata^  and  the  courts  should  check  the  tendency  of  defeated  litigai^  to 
evade  their  defeat  by  devising  a  new  case  which  was  never  set  up.  It  is 
therefore,  not  open  to  a  court  of  appeal,  to  expose  a  party  after  he  has 
obtained  hia  decree  to  the  brunt  of  a  new  attack  of  which  he  had  never 
had  lany  notice  during  the  hearing  of  the  suii 

Batchelor  it  Oha/ubal  J.  J. 
Nathil  I'iraji  v.  Lmedmal  10  Bom.  L.  B.  768. 

Second  appeal — new  point  of  Begietration. — It  is  open  to  the 
High  Court  on  second  appeal  to  deal  with  the  case  on  the  ground  of  non- 
registration which  was  not  taken  in  either  of  the  lower  courts. 

White  0.  J.  &  MUl&r  J. 
Sritiivasa  Aiyangar  v,  Parthasartly  Aiytmgoflt  4  M.  L.  T.  79. 
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FrMmption— £urma--r^^  of  oo-Aam. — A  oo^heir  of  aoAestral  un- 
divided estate,  should  he  wish  to  sell  his  share  is  bound  to  offer  it  first  to 
his  co-heirs,  and  a  sale  to  strangers  effected  without  such  offer  is  inya« 
lid,  if  the  co-heirs  promptly  assert  their  right. 

After  division  of  ancestral  estate,  the  holder  thereof  being  a  member 
of  the  family  wishing  to  sell  the  land  falling  to  his  share  must  first  offer 
^  it  to  his  co-heirs  and  a  sale  to  a .  stranger  without  such  offer  being  inade 
is  invalid.  If  after  the  land  is  offered  to  co-heirs  they  will  not  purchase  it  at 
theprice  offered,  the  eo-heir  so  offering  the  land  can  sell  the  land  to 
another  at  that  {nice  without  hindrauce.  HartnM  J. 

Mimng  Mo  Thi  u  Maung  Tha  kwe  14  Burma  L  R.  205. 

-— — — "-TTajifr-ti^-cirsf— (k>fWtrttc^ion*o^  or  confrocf — Partition' 

0(y$harer. — Where  a  wajib-ul-arz  opened  with  a  declaration  that  the  za* 
mindars  and  khewatdars  agreed  that  up  to  the  term  of  settlement  and, in 
future  to  the  termination  of  the  next  settlement  they  should  abide  by  the 
following  conditions  and  act  upon  them  and  one  of  the  conditions  related 
to  pre-emption,  held,  that  the  record  was  one  of  the  contract  and  not 
custom. 

Where  a  wajib-ul-arz  recognised  a  right  of  pre-emption  in  favour  of 
CO- sharers  descended  from  a  ccmmon  ancestor,  and  by  reason  of  a  subse- 
quent partition  the  pre-emptor  though  descended  from  the  same,  stock  as 
tiie  vendor,  had  ceased  to  hold  any  share  in  the  mahal  portion  of  which 
was  the  subject  of  sale;  semble,  if  the  right  recorded  was  one  existing  by 
custom,  the  plaintiff  would  be  entitled  to  pre-empt. 

Stanley  C.  J.  b  Karmai  Huaain  J. 

Budh Singh  v.  Qopal  Bai  5  A.h.  J.  539. 

Re-aale  to  vendor. — Where  before  the  institution  of  a  suit  for 
pre-emption  of  land  the  vendee  had  resold  the  land  to  the  vendor  and  it 
was  contended  that  the  resale  was  a  bar  to  tho  suit. 

Held  that  the  contention  was  not  valid.  22  All.  p<  125  dissented 
from.  Ohevie^  J/ 

Svlcha  V.  Aruramal,  &  Lai  Khan  9  P.  L.  R.  586. 

Ftemdenoy  Small  Oanse  OourtB  Aot,(ZV  of  1883),  seo.  69-^ 
NegytiMe  Imtrumsnta  Act,  1881  s,  8i\(2)— Presentment  of  cheque  within 
reasonable  time,  one  of  foot.  The  buestion  whether  a  cheque  has  been 
presented  withia  a  reasonable  time  is  one  of  fact  and  is  not  a  question 
which  the  Small  Cause  Court  can  refer  for  the  opinion  of  the  High  Court 

Benson  &  Munro  J,  J. 

The  East  Indian  &  An^  Indian  D^osit  and  I,)an  Society  Livn^ted  v 
Dr.  T.  M.  JVair,  4  M  L.  T.  89,  n         ]' 
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'PtondBBOty'Noie.—Alteraiian—Onua.  If  a  bill  of  ezohange  or 
promissory  note  exhibit  the  appearance  of  alteration  the  onus  lies  on  the 
person  soing  to  account  for  it  bat  in  other  documents  (eaxsept  wills)  the 
alteration  is  presumed  to  have  been  made  before  execution. 

Held  therefore,  that  in  this  case,  the  onus  was  rightly  placed  upon 
the  plamtiff  by  the  Divisional  Judge,  whose  decision  that  there  was  a  sulh 
sequent  material  alteration  made  in  the  promissory  note,  which  has  ren- 
dered it  null  and  void  is  also  right.  Ormnod  J. 

Baja  Shewbux  Boglav.  Ma  Mb.  Qyi,  14  Bur.  L.  B.  213. 

Punjab  Land  Alianation  Act  (Act  Zni  of  1900;,  sec.  8  (8; 
and  \9—8(iU  of  land  hy  mefmhersof  an  ogrioulturdLtribe  to  non-mmaberg 
— Deputy  Commimoner'a  orders  granting  or  refusing  sanetian  not  final 
lunjab  Land  Revenue  Act  {XVII  of  1887,  aectian  16  {11)— No  right  of 
appeal  or  revision  to  a  person  not  party  to  the  transaction— Financial 
Oammissianer^s  cireuiar  Nol,  SW  dated  Sth  June  1901  paragraph  II 
(tnu).  Hdd.  Than  an  order  by  a  Deputy  Commissioner  under  section  3(3) 
of  the  Alienation  of  Land  Act  XII  of  1900  granting  or  refusing  sanction 
to  a  permanent  alienation  of  land  required  by  secbion  312,  is  not  ffinal, 
and  under  section  19  of  the  Act  is  subject  to  appeal  and  revision  like 
other  order  of  Revenue  officers  as  is  providtd  in  Chapter  II  of  the  Punjab 
Land  Revenue  Act  XVII  of  1887. 

Edd  also  that  the  remedy  by  way  of  appeal  or  revision  would  only 
be  open  to  one  of  the  parties  to  the  transaction  and  not  to  a  possible 
reversioner  or  pre-emptor  andunderparagraph  II  (viii)  of  Financial 
Commissioner  Letter  No. '3441  dated  Sth  June  1901,  a  Depaty  Commis- 
sioner is  bound  to  submit  the  case  for  sanction  although  he  does  not 
consider  that  vendee  is  a  money  lender. 

Ram  Saran  Dobs  v.  Sardara,  3  Pun.,  W.  R.  9. 

Punjab  Tenancy  Act,  (XVI  of  1837),  S.  77  (3)  (e),  &  84  of  Aot 
XVn  of  1887 — Jurisdiction  of  Oivil  or  Revenue  Court— Mortgagee  and 
mortgagor — When  no  relation  of  landlord  and  tenant  created — Promise 
to  pay  rent  or  interest  in  default.  Held,  that  where  a  mortgage  deed 
of  land  provides  that  the  mortgagor  is  to  retain  possession  under  the 
mortgagee  paying  rent  at  the  rate  fixed  therein  and  in  default  he  is  liable 
to  pay  interest  but  these  conditions  have  neither  been  acted  upon  for 
years  nor  even  brought  to  the  notice  of  the  Revenue  authorities^  the  mere 
execution  of  such  a  document  does  not  create  the  relation  of  landlord  and 
tenant  between  the  mortgagor  and  mortgagee  whatever  be  the  rights  of 
the  parties  under  the  deed  or  their  relatioa  to  each  otb^r- 

Niitam  v,  Budhan,  3  Pun,  W,  R.  S. 
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■  ■  ■ — S«.  6  (1)  (b),  10  and  70— Oooupancy  rightsShcmlat  DA. 
Propri'itary  body  occupying  Maafi  holding — Effect  making  settlement  with 
heir  of  MiioAdar  after  resumption  of  Muaji  on  eiUhvators  position— 
Heir  of  Mwtfidar  entitled  to  lanllords*  profits.  Held,  that  when  land 
the  revenae  of  which  has  been  assigned  is  no  resumption  settled  with 
Muafiiar's  heir,  he  is  ordinarily  enbitlad  to  receive  the  landlord's  profits 
in  the  land  and  to  eject  the  tenants  unless  they  can  prove  that  they  have 
acquired  a  right  of  ocoupancy  and  that  the  mere  facts  that  the  land  is 
land  ovned  in  common  by  the  whole  village  and  that  some  members  of 
the  proprietory  body  are  the  cultivators  of  the  land  do  not  give  those 
cultivators  a  light  of  occupancy. 

KaHar  Singh  v.  Puran,  3  Pun.  W.  R.  6. 

Beoeiver — Leases— Application  to  set  aside— Summary  jurisdiotion 
Pro  interesse  stio—Reoeiver*8  aooount — Action — Practice,  No  summary 
order  can  be  passed  to  set  aside  a  lease  already  executed  and  granted  by  a 
Receiver.  The  proper  remedy  of  the  aggrieved  parbies  is  to  institute  a 
regular  suit  to  set  aside  the  lease  against  the  Receiver  and  also  the 
lease,  if  it  is  alleged  that  the  lease  was  obtained  by  collusion.  Surenhra 
Ksshab  v.  Dwrga  Sundari,  15  Cat  263,  distinguished. 

No  order  can  be  made  against  a  lessee  from  a  Receiver  for  arrears 
of  rent  or  interest  in  an  application  in  a  suit.  A  regular  suit  ought  to  be 
instituted  to  recover  them. 

The  claim  against  a  Receiver  for  giving  up  arrears  of  rent  or  interest 
due  uader  a  lease  granted  by  him  are  matters  which  cannot  be  dealt  with 
in  an  intertocutory  application  in  the  suit. 

Quere^  whether  the  Court  can  go  into  such  matters  on  the  passing  of 
the  Receiver's  accounts  or  the  parties  must  file  a  suit  in  respect  of  them 
against  the  receiver.  Woodroffe  J. 

Krida  Chandra  v.  Krida  SaJcha,  12  C.  W.  N.  1028. 

Begistratioii  Act  S.  17  (d)  and  49. — Lease  in  perpetuUy— Mortga- 
ge with  power  to  assign  Vie  lanis,—S.  mortgagee  who  was  empowered  to 
assign  the  lands,  gave  to  the  defendant  a  lease  in  perpetuity  at  a  rent  of  8 
annas  per  aere. 

Held  that  the  document  was  a  lease  within  the  meaning  of  iT  (d)  of 
the  Registration  act  to  which  the  exception  referred  to  in  the  proviso  to 
the  section  does  not  apply  the  lease  not  having  been  registered  could  not 
under  sec.  49  be  received  in  evidence. 

White  a  J.  dk  Miller  J. 

Srinivasa  Aiyangar  v,  Pafthasarthy  Aiyargw  4  M.  L.  T.  79. 
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B.  ^^S-^Eqmtable  mortgage.-^k  mortgagfi?  by  deposit  of  title 
deed  ui,  Bomething  more  than  a  more  oral  agreement  or  declaration  and 
^er^fore  geotion  48  of  the  Registratioa  Act  does  qol  apply. 

trwin,^  d^Ormand  J.  /.  * 
Paw  Wa  V8.  0.  A.  B.  VcUUoppa  Chetty  14  Burma  L.  R.  211. 

,.       I        I  Sec  60 — ifortgag^ — Sale  of  prop^ty  comprUed  in   an  v/n 
Hfi'ngigtered  mortgage-^Liability     of  jju^c/^we^ — Notice,     Property    was 
{lUjrobaped  whioh  was  bhe  subject  of  aa  unregistered  mortgage,  the  registfa-, 
tipo  of  which  was  not  compulsory.  The  purchaser   haii    no     notice    of    the, 
mortgage  at  the  time  of  execution  of  »ab  deed  in  his  favour,   but   received 
notice  before  the  sale  deed  viras  rej^istereid.    ife^i  that    the   mortgage    was 
Ifinding  on  jbhe  purchaser.    The  principle  of  Dican  Singh  v.   Jatioo  Singh^ 
19  All.  145  and  Bhikhi  fiai  v.'  UdU  Narain  Singh;  25  All.    3CG  applied. 

'  Knox  J. 
^hiaU  Rfkm  v.  Himmaia  '30  All.  238. 

BfeligiDM  Blldownioiit— i^o^toin-PureAoaf  of  land  in  the  name  of 
JddrDeed  in.ths  custody  of  danor^Ifo  reservation  of  Power  to  appoifnt  ma- 
mager  of  the  Kaltai.^-A  person  who  absolotely  makes  a  gift  of  lai^Kl  for 
^e  purpose  of  ^altai  in  favour  of  an  idol  without  reserving  .  any  jcights 
wh^ktever  cannot  subsequently  appoint  a  manager  for  the  Ealtai, 

Held  also  that  the  fact  that  the  donor  retained  the  deed  of  gift  with 
herself  was  no);  suffident  evidence  of  any  reservation  of  the  power,  to,  ap- 
point a  manager  in  the  donor.. 

The  conduct  of  the  parties  yeiu»  after  the  execution  of  a  deed  is  of  no 
Ikvail  in  oonatfuing  the.  deed,  Miller  b  Munro  J.  J. 

Krithna^PHlai  v.  Erunachda  Ghettiar  18  Mad.  L.  J.  304. 

Vi  Act  (XX  of  1868)  g.  14t —Court  may,  by  decree,   direct  ap- 

pointment by  oompptmt,  person  of  new  trusfiee  in  lieu  of  the  one  removed 
and  order  (he  trustee  removed  to  su>rrender  possession  to  the  trustee  so  ap- 
pointed^Trustee  to  be  removed  when  he  keeps  no  proper  accounts  and 
meiUces  fqlee  claims. — It  is  competent  to.  the  Court  when,  in  a  suit  brought 
under  section  14  of  the  Religious  Endowments  Act,  it  direets  the  removal 
of  a  trfstee,  to  order  a  person  competent  to  appoint  a  new  tru.stee  ,  to  m>ike 
eoeh  appointment  and  to  direct  the  trustee  removed  te  surrender  poFSfssion 
of  property  and  pay  any  damages  decreed  to  the  new  trustee  to  be  appoint- 
ed. A  trustee  ought  not  to  be  detained  in  the  trusteeshi]>  when  he  does  not 
keep  proper  aooouQts  and  misappropriates  monies,  and  further  makes  false 
claims  against  the  trust  property.  Wallis  &  Sankaran  Hair  J.  J. 

Ma^yajiv.  Sheik  Ahmed  Sahib  31  MAd.,  212. 
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Bevenue  sale  Law  fAct  ZI  of  1859),.  see.  37,JiX0.4— iJoti^Ms  <ind 
tank  hwUt  hy , incumbrancer — suit  to  avoid  incumbranc3 — Assignee  from, 
purchaser — Right  of  suit — Limitation  Act  Art  121^ — Where  $^  persoq  claims 
exAmptioQ  from  the  provbiooH  of  the  Revenue  sale  Law  which  ehcltle  a  pur- 
chase to  aoDQal  iDCumbraDces  in  respect  of  lantl  in  his  possession  the  benefit 
of  the  4  th  exception  to  sec.  37  of  the  Act  must  be  limited  only  to  Buch  po^- 
tioQs  of  land  as  are  covered  by  buildings  lanks&c  and  cannot  be  exten* 
ed  to  coveif  thoge  lauds  included  in  the  lease  on  w4iioh— bmldin^  ahd  tanks 
etc.  have  n6t  been  constructed.  An  assignee  of  a  puMbaser  hi  afti  Sftfiate'  s^ 
under  the  Revenue  Sale  Law  is  entitled  £o  bring  a  suit  to  avoid  ioeumbrAn' 
oes«— Art  121  of  Sch.  II  of*  the  Umitetion  Act  appl}^]ig  tostteh  a^soit 

Wahid  Ali  V.  Bahat  AH  12  0.  W.  ,N.  1029. 

Sbebuit—Deeree—Inberpr^taUon  of  deeree^8h0lMit*s\ position.  WJiw* 
a  smt  for  the  recovery  of  posseasiou  of  immoveable  property  was  iqetitated 
i^Ds^  P.  who  defended  .the  suit  ^as  a  skebait  and  signed  and  verified  Wi 
written  stat(>ment  as  such,  alle;:^ing  that  the  lands  ^esQ  debuU&r,  aodtfirbeyo 
the  decree  was  pissed  against  him  as  ac^cb,  with  a  direction,  that  the-  ipesne 
profits  should  be  realized  from  the  defeudjuit  Hel4f>  that;  the  decide  i^ust  be 
taken  to  have  been  passed  ag;|inst  the  defendant  as  shebait  and  oqt  in  l^is 
personal  capacity  ,aud  that  the  dfehy^tter  property  was  liable /to  iqake  good  the 
claim  for  mesne  profi  s  apd  consequently  to  be  attached  iind  sold  in  e3;:efin- 
tion  of  ihQ.  decree.  .  Powers  and  duties  of  shebait  explained 

.  /  1  >  ^  fl^cl^a^  C.  /.'<£  t}ass  J. 

Pramada  Nalh  Bay  ?;.  Poorna  Chandra  Bay,  85  Oalc.  691. 

Si«a;i  Cause  Courts  (Presidency  Act  ZV  of  188S)  s^  19^)— 
Suit  to  enforce  arrears  of  annmty^Suit  to  enforce  a  tru:>t,  A  pqit  to 
enf3rc3  the  arrears  of  an  annuity  payable  under  a  will  and  to  ^jrhich  .tjhe 
executors  have  assented  is  c^gniz^ble  by  the  Presidency  Small  CausjS  .Qoprt. 
It  does  not  fall  under  bee.  19  (k)  of  the  Pr^idency,  Small  Giuse  Courts  Act. 

Scott  C.  J.  (f-  Beaton  J, 

Dossabai  v,  Cooverbai,  10  Bom.  L.  R.  768 

«_. ^Prov^nqial  j[ IX, of  1887  )—Sch,  li  CI.  8  and  ss    15  (l), 

SS-Suit  for  r^cov^ry  of  rent  of  homestead  land — Jurisdiction  of  CotiHs 
inveated  with,  Sma^l  Cause ^Gourt  Powers,  Clause  (l).of  section  15  of  the 
Provincial  Small  Cause  J<urts  Act  should  be  read  with  clause  8  of  the 
second  Schedule  of  the  Acb. .  So  read,'  the  expnessioo  "the  J»dge  of  the 
Court  of  Small  Causes"  in  clauses  of  the  Second  schedule  must  ba  tak<^n 
te  apply  either  to  a  Court  of  Small  Causes  constituted  under  the  Act    or  to 
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a  Gburt  inveeted  with  the  jurisdiotioD  of  Small  Causts. 

BreU  &  Don  J.  J. 
Akihay  Ku/mar  Soba  v.  Hira  Ram  Doaad,  86  Calc«  677. 

iStamp  Act  <II  of  1899)  sob,  l,  arts  66  and  23'-Oonveyance—B6' 
lease.  A  dooament  which  is  atyled  as  a  release,  nader  article  55  schedule 
I  of  the  Stamp  Act  onder  which  the  executant  not  only  relinquishes  his 
rights  over  a  certain  portion  of  bis  property  but  receives  a  specific  sum  of 
money  for  the  bargain,  is  a  conveyance  and  is  chargeable  as  such  under  Art 
28  of  the  Act.  Scott  0.  J.  b  Batchdar  A  OhaMbal  J.  J. 

In  re  Hiralal  Navalrofn,  10  Bom.  L.  B.  783. 

Suit— JB^At  to  eue—Incwnbranoes  $uit  to  avoid — Pwrehaeer  from  a 
purehaaer  at  a  revenue  sale — Puinidar-^Permanent  eetUement— tenure 
from  before  long  poeeeseion — Preetimption — Direct  evidenoe.  A  purchaser 
from  a  purchaser  at  a  sale  for  arrears  of  Qovemment  revenue  as  well  as  a 
putnidar  are  persons  who  can  sue  to  avoid  incumbrances  or  under  tenures 
created  since  the  permanent  settlement. 

It  is  not  necessary  that  direct  evidence  should  be  given  to  prove  the 
existence  of  a  tenure  from  before  the  permanent  settlement  in-order  that  it 
might  be  protected  from  evidence  on  account  of  sale  for  arrears  of  Govern* 
ment  revenue.  A  presumption  in  favour  of  its  existence  arises  from  the 
proof  of  the  existence  of  a  tenure  for  a  very  long  time  say  from  1824. 

MUra  &  Bdl  J.  J. 

Ananda  Chandra  Poddar  v.  Kunj  Beharilal  8  0.  L  J.  177. 

Talukdar— jVbti-totuHari  Property,  Rulee  ofmccceeion — ApplieahU 
to  Talukdar,  a^qwieUiona  by—Stuceeseion.  Certain  properties  were  gran- 
ted to  G  by  a  aanobd  which  provided  that  it  should  descend  to  male  heirs 
only  under  the  rule  of  primogeniture.  0  and  his  successors  acquired  oilier 
property. 

Edd  that,  the  devolution  of  the  acquired  property  was  not  governed  by 
the  aanad. 

Held  further,  that  a  Zemindar  cannot  make  his  property  desceopible  in 
a  manner  not  recognised  by  the  ordinary  law  to  which  he  is  subject. 

Chamier  J.  0. 

Bojendra  Bahadwr  Sing  v.  Rani  Ra^hubane  Kuwwer  (11 0.  C  256) 

Transfer  of  Property  Aet,  S.  62— Lis  pendens^ Per^emptton—Re- 
sale  to  a  co^harer  after  institution  of  a  suit  for  pre  emption.  After  the 
fiUng  of  a  suit  for  pre-emption  but  before  eervice  of  summons  on  the  defen- 
dants, the  defendant  vendee  re-sold  the  property  claimed  to  a  second  vendee 
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who  hid  equal  rights  as  a  co-sharer  with  plaintiff.  This  second  vendee 
was  added  by  the  Ooort  as  a  party  defendant,  bat  the  plaint  was  not  amen, 
ded  and  the  plaintiff  did  not  seek  in  preempt  the  sale  made  in  his  favonr. 
HM  that  the  doctrine  of  lis  pendens  appliedi  and  the  plaintiff  was  entitled 
to  a  decree.  Faiyaz  Hueain  Khan  v.  Vrag  Narain  (29  All.,  339)  referred 
to.    Mangai  u  Sahib  Ram  (  27  All.,  644 )  distinguished. 

Stanley  0.  /.  &  Banerji.  J. 
Chaeitey  v.  Gobind  Daa,  A.  W.  N.,  1908,  221. 

S.  68 — Lis  pendens  exiels  wfUil  the  final  decree  in  appeal 
iepaeeed.  The  fonctions  of  an  Appelate  Coort  are  not  the  same  in  India  as 
in  England  and  America.  In  India,  the  decree  of  the  appellate  Coort  is^ 
onder  the  Code  of  Civil  Procedure,  the  final  decree  in  the  case,  and  the 
proceedings  in  appeal  mast,  for  the  porposea  of  section  62  of  the  Transfer  of 
Property  Act,  be  treated  as  a  eontinnation  of  the  prooeedings  in  the  lower 
Court.  A  transfer  of  property,  which  is  the  subjeet-metter  of  oontentioos 
litigation,  by  a  party  thereto  after  the  date  of  the  decree  of  the  lower  Court 
and  before  an  appeU  is  preferred  against  such  decree,  will  be  affected  by  the 
priadple  of  lie  pendens  under  section  St  of  the  Transfer  of  Property  Act 

Mtenro  &  Sankran  Nair  J.  J. 

Settappa  Oiundan  v.  Muthia  Goundam,  31  Mad.,  268 « 4  M.  L.  T.  77 
S.  69. — Privieiens  of  eeetian  not  suffloienUy  complied  with 
vihen  foitneesea  not  present  at  execution  but  attest  son  execfitanfs  acknaw' 
ledgraent  of  signature.  A  mortgage  deed  is  'Attested''  by  witnesses  within 
the  meaning  of  section  59  of  the  Transfer  of  Property  Act  only  when  such 
attesting  witnesses  are  actually  present  at  the  time  of  ezecutioB.  The  provi- 
sions of  the  section  are  not  complied  with  when  the  witnesses  are  not  present 
at  the  execution  of  the  document  but  attest  it  subsequently,  on  the  acknow* 
lodgment  by  the  mortgagor  of  his  signature.  Abdul  Karvm  v.  Saliman, 
(  27  Gale  193  X  followed.  Bamji  v.  Bai  Parvati,  (  27  Bom.,  91),  dissented 
horn.  Oanga  Dei  v.  Shiam  Sundar,  26  AIL,  69,  dissented  from.  P^ 
Wallis,  /.—The  provisions  of  section  60  fdause  3^  of  the  Indian  Succession 
Act  prescrilring  the  manner  in  which  a  will  must  be  attested  and  allowing 
attestation  by  witnesses  on  the  testator's  aekowledgment  of  his  signature, 
cannot  be  regarded  as  a  statutory  definition  of  an  attestation  applicable  to 
other  Indian  Acts.  Per  Sankaran^Nmr.  J.— The  absence  in  section  59  of 
the  Transfer  of  Property  Act  of  the  provision  as  to  attestation  on  acknow* 
ledgmeot  of  signature  contained  in  section  60  (8)  of  the  Succession  Act,  shows 
that,  under  section  59  of  the  Transfer  of  Property  Act,  attestation  of  the 
aetual  signature  is  neoessary.  Wallis  A  ^anhara  Nair.  J.  J. 

Shamu  Vatter  v.  Abdul  Kadir  Ra/vuthan.  31  Had.,  215. 
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See.  69,  oi  2— Mortgage  wiOi  poe^eaaion— Second  mort- 
gage under  an  unregistered  Jieed-'^^eUvery.  ^f  pnopetij^Stipulatiim  pott: 
fommg  redemption  tiU  paymetU  of^the  additional  advanod  not  bindif^ 
on  purchae&r^BegiMtration  Act,  s.  ^-^Property  siklgeet  to  a  pottaaaocy 
DKMrtgago  wasa^Q  moitgaged  by  an  uoregieter^d  deed  to  eeoore  a  it^ 
advance  The  aeoond  mortgage  provided  that  tbe  property  should  dob  be 
redeemed  except  upon  payment  of  the  additiooal  advance. 

Hdd  that,  there  beiag  nothing  in  the  transaction  which  could  be  re- 
garded as  delivery  of  the  property,  the  deed  «hoatd  havolMieQ  registered. 

Held  further,  that  a  porchaaer  ef  the  property  sufa^eet  to  the  mortgage 
urae  not  bound  by  the  stipulation  poatponing  redemptioo  till  payoiwit  el 
the  additional  advance. 

Held  also,  that  the  stipulation  could  not  be  enforced  because  the  subse- 
quent  deed  being  inadmiBsible  in  evidence  under  section  48  of  the  BegistratieD 
Act  could  not  be  used  to  fetter  the  equity  of  redemption. 

C%amt0r  J". 

Soda  8heo  v.  Manabir  Prasad,  11  O.  C.  248. 


Boif.  86 — Mortga^TrSuit  for  sale,  on  mortgages  ^Parties. 
Wheti^eror  Mt  aaotion  §6  .pi-  the  Transfer  of  Property  Act,  refers 
aqlely  to  perioi^  iutereetiwl  lin  the  equity  of  redemption,  it  is  not  ess^tial 
to, join  as  a  p^ty  defendant  in  a  suili  for  sale  ^on  a  morbgrfige  a  person  whose 
interest  in  the  mortg^gedv  property,  if  it  exists^  would  beAantagonistic  tothe 
otaiins  of  hotlLinortgi^or  and  jnortgagee.  Richards  J. 

Kha^aii  V.  Hanni  Begam,  80  All.  240. 


Seo.  88  WxA  90— OivU  Procedure    Code,  section  S5&-^Esu^ 

eution  of  decree — Alleged  payment  out  of  Court  not  certified*  Applicationa 
for  an  order  absolute  for  sale  under  aection  89  of  the  Transfer  of  Property 
Act;  are  applications  for  the  execution  of  the  i^ecee  under  seotion  88 
of  the  Act  To  such  applications  sMtion  268  of  the 'Code  bf  Givil  Prooedore 
is  applicable  and  bars  the  reobgnition  of  pag^ments  made  out  of  oourt  in 
pursuance  df^the  decree  uiUes9auoh  payments  •are  oertifled  to  the  Court  in 
the  manner  prescribed  by  the  section.  Vaidhinad($samy  Ayyay  v.  8ama- 
sundram,  28  Mad ,  47A  followed.  MuUikarjuna  Sas^ri  v.  Narasinka  Brno, 
24  Mad.  412  and  Ha^m  Ali  Kkundkar  v.  Abdul  Qhefffwr  Khan,  8  C.  W. 
N.,  102  diasented  from.  Aikman  d.K  Husain  X 

Hahim  Singh  v.  Ram  Singh,  30  Ail.  248. 

Seo.  91 — Redemption  of  rAor^gag^— Reversionary  Ksirs  of 
deosased  hueband  of  Hindu  widow  not  entitled  J;o  redeem  mortgage  made 
byhttsbamt.    The  reveruonary  heirs  of  the  deceased  husband  of  a    ^ndu 
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widow  in  posseaeion  as  6tieh  bf  her  husband's  properliy  are  odt  persons  wko^ 
within  the  meaning  of  section  91  of  the  Transfiai^  of  Property  Act,  have 
saoh  an  interest  in 'the  mortgaged  property^  as  wonld  entitle  them  dnring 
me-time  of  the  widow  to  redeem  a  mortgage  made  by  the  hnftband. 

Stanley  0:  J.  &  Bampini  3. 

Ram  Ckandar'v  Kattu,  A.  W.  N.,  1908,  25. 

Trespass. — Acta  done  under  orders  of  lawful  wperior,  reapo^sibility 
for  House-eearofi — TreBpaes  abinitio-Treapass  on  pereon-l^aeter'  and  ser- 
vant— Lose  of  service. — A  person  cannot  be  held  responsible  n>r  acts  done 
by  him  under  the  ordecs  and  directions  of  his  lawful  superior. 

If  a.  polioe-offioeri  whilst  lawfully  oonductiag  a  search^  assaults  some 
person  on  the  premises,  his  entry  on  the  premises  does  Qot  necessarily  be- 
come nnlawfnl  frop  the  outset. 

In  all  ssses  of  action  for  trespass  to  the  person  of  the  servant  it  is  ne* 
oessary  for  the  master  to  prove  that  he  has,  to  some  extent  at  least*  been 
deprived  of  the  services  of  his  servant  owing  to  the  wrongful  act  of  the 
i|{ilaged. trespasser.  Fletcher  J. 

Brojefndra  Kissore   Ray  Ohaudhwri   v.  M^  A.    Zufeeman  12 

.  '   0.  W.  N.  982.'      ^ 

■  House-search  by  Magistrate — statutory  just jficcUion— Indian 
Arms  Act  (XI  of  1878)  sec.  95— arms— search  for-Orounds  of  belief— 
Unless  a  Magistrate  can  justify  his  act  as  having  been  dojj^e  under  the  aui- 
tbority  of  law»  be  is  liable  in  an  action  of  trespass  for  i^tp  dope  by  him  to 
the  persons  or  jwoperiy  of  others. 

If  a  Magistrate  seeks  to  justify  his  acts  under  the  provisions  of  a  statute 
he  must  brmg  himself  strictly  within  the  words  thereof. 

When  a  Magistrate  h<dd  a  search  of  a  house  without  ^  first  recording 
Uie  ground  of  his  belief  that  the  owner  (hereof  has  in  his  possession  any 
arms  etc.  for  an  unlawful  purpose  and  that  such  owner  canoot  bo  left  io  pos- 
aession  of  such  arms  etc.  without  danger  to  public  peace  in  the  way  provi- 
ded for  in  sec.  2d  of  the  Indian  Arms  Act  (XI  of  1878),  he  cannot  justify  the 
search  under  that  Act.  Fletsher  J, 

Brajendra  Kissore  Roy  Ohaudhury  v.  L.  0  Clarke  12  a  W.  N.  918. 

TtXiBtM%.—Suitiby''Decree  in  plaintiffs  favour'-a'ppeal  by  defendants 
PlaifUiff's  application  to  alter  the  judgment  so  as  to  defeat  his  own  ac» 
tion — new  plaintiffs  joining  of-surrender  of  a  decree  in  his  favour  by  a 
trustee-Betrayal  of  trusts-Refusal  of  the  c^urt  alter  the  decree. — The  plain- 
tiff the  hereditary  trustee  of  a  temple  dedicated  to  the  worship  of  Shiva 
and  where  (he  customary  oeremomes  of  Hindu  worlship  irare  carriecl  on^  sqeci 
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the  defendant  wko  respMseoted  a  caste  called  the  Nadar  (Mr  shanar  caate^. 
The  qaeetion  between  the  parbies  was  whether  the  defendaatB  and  the  caste 
to  which  they  belonged  had  legal  right  to  enter  and  worship  in  the  temple. 
The  first  court  decided  against  the  defendants,  who  thereupon  appealed  to 
the  High  Court  The  plaintiff  thought  fit  to  profess  that  he  then  saw  that 
he  and  the  Judge  of  the  Lower  Court  «rere  wrong  and  asked  the  High 
Court  that  the  judgment  of  the  lo?rer  court  should  be  altered  so  as  to  defeat 
bis  own  actioa  The  High  Court  on  being  applied  to,  as  their  Lordship  held 
▼cry  properly,  reinforced  the  cause  of  the  worshipers  of  the  temple  by  join- 
ing certain  new  plaintiffs  to  the  original  plaintiff  (^whose  confidence  in  the 
justice  of  his  suit  had  by  that  time  convalesced)  The  High  Court  refused  to 
alter  the  decree  and  their  Lordships  were  to  opinion  that  the  principles  ap- 
plicable to  the  case  of  the  trustee  who  thus  betrayed  his  trust  by  surrender* 
ing  a  decree  had  been  well  stated  and  applied  by  the  High  Court 

(P.O.) 
Sankaralinga  Nadan  v.  Raja  Rajeswara  Dorai  10  Bom.  L  R.  78L 
-12  C.W.N.         =31  Mad. 

TrnstB  Act,  Sb.  6,  81 — Bequest  to  legatee  with  oral  directions  in  tes- 
tator* a  lifetime  for  the  disposal  of  the  property— RtUe  of  English  Law  that 
mdh  Ugatee  is  bound  by  the  trusts  so  declared  by  testator  applies  in  India 
under  s.  6  of  the  Truste  Act— Section  81  of  the  Trusts  Ad  does  not  apply 
to  such  cases — Maintainability  under  s.  187  of  Succession  Act  of  a  suit  by  the 
benefieiaryforthebeneJUconferredinthecAsenoeofPrcbateor 
nistfoiion.  Under  Eoglish  Law,  where  a  testator  disposes  of  property  in  fa- 
vour of  a  legatee,  and,  at  the  time  of  such  disposition  or  at  any  subsequent 
period  durinr;  his  lifetime,  the^testator  informs  the  legatee  that  the  disposition 
in  his  favour,  although  apparently  for  his  benefit,  was  60  made  in  order  that 
he  may  carry  into  tflect  certain  wishes  of  the  testator  which  are  communi* 
cated  to  him,  and  the  legatee  espressly,  or  impliedly,  undertakes  to  carry  oot 
the  wishes  so  expressed  to  him  by  the  testator,  the  legatee  will  be  treated  as 
a  trustee,  and  will  be  compelled  to  carry  out  the  instructions  so  confided  to 
him.  The  reason  for  this  rule  is  that  it  would  be  a  fraud  on  the  part  of 
the  legatee  not  to  give  effect  to  the  testator  s  intentions,  and  the  law  will  not 
permit  him  to  benefit  by  his  owo  fraud.  The  Legislature  in  enactiag  section 
5  of  the  Indian  Trusts  Act  and  the  proviso  thereto  intended  to  make  this 
rule  of  Equity  applicable  in  India.  Section  60  of  the  Indian  Succession  Act 
does  not  apply  to  such  cases.  The  instructions  of  the  testator  are  given  efftct 
to  under  the  Eoglish  Law,  and  under  section  5  of  the  Trusts  Act,  not,  as  s 
part  ef  the  will,  but  by  fastening  on  the  condence  of  the  legatee  a  personal 
obligM'i<>D  to  carry  into  effect  the  wishes  of  the  testator,  in  <^er  to  preveot 
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the  porpetntion  of  fraud.  The  title  of  tbe  benefi'siaries  is  one  dehtrrs  the 
^iil  and  Dot  under  the  will.  The  provisions  of  section  81  of  the  Indian 
IRriKt  Aet  do  not  apply  to  fnch  oses.  That  section  has  reference  to  t\^ 
disfoeal  of  the  beneficial  intrest  bj  transfer  or  will.  Where  snch  a  1egab«»e,  to 
whom  the  testator  has  cinfi  led  hi^  intention  suppresses  such  secret  io(>truc- 
tione  with  the  ictention  of  retaining  the  estate  him^aelf  and  applies  for  L*3iter8 
of  ladmini^tration  as  universal  If^gatee,  the  Court  v^ill  refuse  the  grant. 

WalUa  Jk  Savilcarwn  Nair  J.  J". 
Ma9Mi€2  Zouij  iTun&a  v.  JnanaCjetho,  81  Mad.,  187. 

Wajibul arz-*  Ojnstruetion  of  Document— House  tox— C!w«*-Bw<. 
-iITiidar  the  wajib*ul-arz  of  a  village  called  Badhakund  the  zamindanr  was 
declared  to  be  entitled  to  one  taka  (six  pies)  per  month  for  every  house  from 
the  owners  of  shops  and  temples.  Held  thas  thi^  payment  (which  was  cal- 
led ^  gharghanna  '')  was  not  a  house  tax,  or  cess,  but  merely  ground-rent  and 
did  not  require  special  sanction.  Stanley  0.  J,  Jk  Burkitt  J, 

JMwant  Singh  v.  Shankar,  30  AIL  235. 

Will — Conetruction  of  Rupia  ^^money' — Pre9V,ifapiion  ag%vmt  jyar^ 
iU^intedacy,  In  the  absenca  of  exolaoatory  context,  a  word  such  as  "money" 
phottld  be  construed  in  its  strict  sense,  but  terms  which  in  their  strict  and 
proper  signification  apply  to  a  particular  species  of  property  may  be  held  to 
embrace  tbe  general  personal  estate  of  a  testiior  where  the  latter  has  shown 
a  clear  intention  to  make  a  complete  disposition  of  his  property. 

Tbe  Court  always  leans  sgainst  to  make  a  testatox  die  partially  inte^ 
tatA,  where  tJiPiefore  it  arpearcd  that  a  te^^tator  did  not  intend  to  die  intes- 
tate as  to  any  portion  of  his  property  mide  certsin  dispositions  with  regard 
to  ^  my  money  f  Kupia)  and  the  money  due  to  me  under  bonds  which  may 
>0  realised";  held  that  the  intended  the  word  "  money  **  (rnpia)  should  be 
synonymous  with  the  words  turka  (heritage)  and  jaided  (estate)  which  he 
bad  used  in  the  earlier  part  of  the  Will. 

Stanley  C.  J.  ^BurkUt  I. 

Cheda  Lai  v.  Oobiud  Ram,  5  A«  L.  J.  519. 


Conh t rfi cti on—  Principles — TAfe  e^  ate — **  In  iruHt" — As  may 
¥equire  ** — **  ^or  her  maintenance  and  support  "  In  con^^.ruing  a  Will, 
technical  words  of  known  legal  m  port  mu^t  be  i;iven  their  legal  effrct  even 
i'lough  tbe  testator  us«»8  in  consi-jte  t  worHs.  unlo-R  thc^e  inc^-  sihtent  words 
are  of  snc^j  a  nature  ss  to  mvke  it  perfectly  cletir  that  the  lf»^t^tor  fiid  not 
mean  to  use  the  technical  terms  in  their  proper  sense.  Latit  Molian    Rai    t^. 

Ohukkun,  1897  24  0.  834  (P,  C), 
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Where  there  has  been  a  devise  or  bequest  of  all  a  man's  property,  the 
generality  of  the  disposition  should  not  be  cut  down  unless  the  intention  tiiat 
it  should  be  so  cat  down  is  dear.  An  obligious  words  in  a  will  should  ge- 
nerally be  construed  against  the  tenant  for  life. 

White  C.  J.  &  MilUr  J. 
Mary  Haeriett  v.  George  Odkea,  18  M.  L.  J.  831t=81  Mad.  288. 

document  whether — cotiatruclion — operation  after  death — Rewh 
eability — A  document  which  contains— directions  regarding  ihe  executant's 
property  after  his  death,  which  in  certain  circumstances  may  be  revoked 
isaWiU. 

Instruments  not  drawn  by  professional  men  should  be  liberally  coos- 
trued. 

The  docnmention  question  in  this  case  would  be  ineffective  as  an  instru- 
ment of  transfer  of  immoveable  properties  owing  to  the  properties  not  being 
specified  in  it,  but  could  be  given  effect  to  if  it  were  a  Will.  Held.  That  the 
document  was  a  Will.  Mitra  dk  Oaeperez  J.  J. 

Bam  TAeni  Dasi  v.  Bam  Oopal  Sheher.  12  G.  W.  N.  942. 

WitneSB — Right  of  as  topayment  of  expenees.  A  witness  in  a  dvil  case 
is  entitled  to  payment  of  his  expenses  according  to  section  160  of  the  Civil 
Procedure  Code  before  he  gives  evidence. 

If  he  is  not  paid  he  is  not  bound  to  appear  at  all  in  answer  to  the  sum- 
mons (see  the  explanation  to  section  174)  If  he  does  appear,  the  court  may 
discharge  him  without  requiring  him  to  give  evidence  (see  section  162> 

A  witness  is  free  represent  to  the  Judge  that  he  has  not  been 
properly  paid,  and  oq  that  ground  to  refuse  to  give  evidence. 

It  is  then  the  business  of  the  Court  to  decide  whether  he  had  been 
duly  paid.  If  the  Court  does  this,  the  witness  is  bound  by  the  Court's 
decision. 

It  is  no  offence  to  refuse  to  give  evidence  in  the  first  instance,  on  the 
ground  of  insufficient  payment  of  expenses  before  the  Judge  has  decided 
that  the  payment  is  insuQdent. 

The  applicant  was  convicted  under  section  178  of  the  Penal  Code 
and  sentenced  to  pay  a  fine  of  Bs  10,  or  in  default  to  undergo  seven  day's 
rigorous  imprisonment. 

The  proceedings  were  defective  in  failing  to  show  whether  the  applicant 
still  refused  to  give  evidence  after  the  deddon  of  the  Court  that  tiie  appli^ 
cant  had  been  duly  paid.  Shaw  J.  0. 

Nga  Pyo  v.  King  Emperor  14  Burm«  Ij.  R.  216. 
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PartL 
Acoount — Will — Executor—' IntermedlHng  with  estate — Degree  ofin* 
terference  necessary  to  charge  eocecutor — Account  on  footing  of  wilful  de* 
fault — Practice — Limitation.'^The  Plaintiff  brought  a  snit  against  the  exe- 
eators  of  the  will  of  her  sn^andf atiier,  praying  for  a  declaration  that  she  was 
absolutely  entitled  to  the  property  of  her  grandfother  and  for  on  aecount  of 
the  property  in  the  bands  of  the  executors.  The  plaintiff  claimed  as  heir  and 
not  under  the  will. 

Held,  she  was  only  entitled  to    accounts  for  six  years  preceding  the 
8uit  as  she  took  no  interest  in  the  property  under  the  will,  and  the  exeou* 
tors  were  not  trustees  for  her  and  the  property  did  not  vest  in  them  for  any 
specific  purpose  in  her  favour.  Such  a  suit  is  not  a  suit  for  the  purpose  of 
following  mch  property  in  (he  hanis  of  the  executors  and  trustees. 

Davar  J. 
Ayeshabai  v.  Ebrahim  32  Bom.  364. 

Administration  Suit— Estate  belonging  to  a  living  Hindu  debt^r-^ 
Com.^etency  to  entertain  the  suit — Civil  Procedure  Code  sec,  11. — A  Civil 
Court  cannot  entertain  a  suit  brought  to  administer  the  estate  belonging  to  a 
living  Hindu  debtor.  Bai  Mtherbai  v  Magancharkd  29  Bom.  96,  explained . 

Chandavarkar  &  Heaton  J.  J. 

Gangaram  v.  Nagindas  32  Bom.  381. 

Appeal-Rent  Act  (X  of  1869),  88. 160,  161— Order  refusing  to  re^ 
liear  an  appeal  decided  ex  parte-^Appeal  against  such  order — Civil  Prth 
cedure  Code  ss,  560  and  688. — An  appeal,  which  was  preferred  under  section 
160  of  Act  X  of  1859,  was  heard  ex  parte;  an  application  to  set  aside  the 
tX'parte  judgment  was  dismissed  by  the  appellate  Court.  Against  the  order 
of  dismissal,  on  an  appeal  to  the  High  Court,  a  preliminary  objection  being 
taken  that  no  appeal  lekji—Held,  that  by  virtue  of  Eeetions  560  and  588  of 
the  Code  of  Civil  Procedure,  which  were  applicable  to  appeals  under  Act  X 
of  1859,  the  appeal  lay  to  the  High  Court 

Stephen  &  Mu^rji  J.J, 

Hare  Krishna  Mahanti  v.  Bishnu  Ohinira  Mahanti  99  Vsk.  799f     ^ 
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Attorney  Client — BiU  of  coria — As  between  attorney  and  client^  the 
existence  of  fiduciary  relationship  alone,  or  the  fact  that  certain  lulls  of  Mito 
were  not  taxed  but  were  settled  oat  of  Coort  by  exeoutioB  of  a  deed,  will 
notjnstify  aComt  in  re-opening  acoonnts  settled  on  which  the  bond  is  In- 
fled,  tinless  eu£Ecient  grounds  of  suspicion  exists  or  the  bills  are  prima  facie 
fliewn  to  be  extortionate.  Coxe  A  Do8$  J.  /• 

Shamiddhone  v.  Srimutty  12  C.  W.  N.  1102. 

Independent  advice,  opportunity  to  obtain— Promiaeory  noter- 
(Uiignment  of. — An  attorney  may  be  bound  under  oertain  oireamatances 
•:to  advise  his  client  to  take  independant  advice.  It  is  not  his 
business  to  see  that  the  attorney  selected  by  his  dieat  fulfils  his 
dolies  to  his  client  and  is  not  guilty  of  of  any  remissness  or  aegligeiioe.  If 
be  sends  his  client  to  another  attorney  and  is  ready  to  comply  with  all  lea- 
sonable  demand  for  information,  he  cannot  be  expected  to  do  more,  or  bo  be 
responsible  for  another's  emissions.  Oosce  &  Doee  J.  /. 

ShoflfMjUdhone  v.  Srimutty  12  0.  W.  N.  1102. 

Babuana  Otttint—PaHition—Anceetral  property— Babuana  grant — 
Original  grantee' a  power  to  diapoae  of  by  will— Rights  of  junior  menjihera. 
Babuana  grant  of  ascestral  property  does  not  change  the  ancestral  charao- 
ter  of  the  property  and  turn  it  into  self- acquired  property  in  the  hands  of 
the  grantee  or  his  direct  male  descendanta  The  original  grantee  has  no 
power  to  dispose  of  the  property  by  will,  and  the  other  members  of  the 
family  have  those  rights  in  it,  which  they  can  claim  under  the  Mitakshara 
law,  viz.^  the  right  to  restrain  alienation,  except  in  cases  of  legal  necessity, 
and  the  right  to  claim  partition.  Ramchandra  Marwari  v.  Mupheawar 
Singh,  33  CaL,  1158,  arhd  Rameewar  Singh  v.  Jibender  Singh,  32  Calc, 
683,  followed.  Brett  &  Ohitty  J.  J. 

Laliteawar  Singh  v.  Bhabeawar  Singh,  35  Calc.  823. 

Bengal  Land  Registration  Act  rVII  of  1876),  aeca.  7a.—Regia' 
traHon  during  pendency  of  auit  If  the  name  of  a  proprietor  is  registered 
under  the  Land  Registration  Act  during  the  pendency  of  a  suit  for  rent  Iff 
him,  and  the  Begietration  decree  is  produced  in  the  course  of  the  trial,  it 
must  be  held  that  there  is  sufficient  compliance  with  the  requirements  of  the 
4^..  Rampini  &  Mookerjee  J.  J. 

Rahia  Knatuu  v.  Rani  Bilaahmani,  8  Csl  L.  J.  299. 

Bengal  Municipal  Act.  ^Bengal  Act  III  of  1884)  ss  86,  ol.  (a), 
87  cl.  (dj,  118, 114  and  116 — Jurisdiction  of  the  Civil  Court  to  question 
ossesiment-^'*  Gircwnatancea    and  property   wUhin    the  Munioipality,  *' 
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litigF  0/  See.  116  of  the  Bengal  Slunicipal  Act  ("111  of  1884)  does  not 
tike  away  the  jariediction  of  Civil  Courts  in  a  case  in  which  it  is  alleged 
and  ^MaUtshed  that  the  assesmenfc,  the  propriety  of  which  is  in  controversy, 
ia  apeo  to  objection  on  the  ground  that  it  is  ultra  vires.  Navodip  Chary* 
Ara  Pal  v.  Ywrnananda  Sahj,  3  C.  W.  N.  73  and  Kameshwar  Pershad 
V.  The  Ohairman  of  the  Bhabua  Municipaliiy,  27  Calc.  842,  referred  ta 
Arate-paycY,  who  occupied  a  holding  within  the  Municipal  limits,  was  asses- 
sed with  an  annual  tax  with  reference  to  the  salary  earned  by  him  within 
Um  Mnnieipidity.  He  took  exception  to  the  assessment  under  s.  113  of  the 
Bengpkl  Municipal  Act  (III  of  1884),  but  this  application  was  rejected  by  ibe 
Honie^Mil  authorities  without  recourse  to  the  procedure  laid  down  in  sec.  114 
of  the  Act  and  he  declined  to  pay  the  sum  assessed.  The  Municipality 
brought  a  suit  against  him  for  recovery  of  arrears  of  tax.  Upon  an  object- 
ion taken  by  the  defendant  that  the  assessment  was  ultra  vires,  and  that 
it  was  not  made  according  to  his  "  circumstances  and  property  within  the 
Municipality  ^: — Eddy  that  the  assessment  was  rightly  made^  and  that  "the 
drcumstances  and  property  "  meant  the  whole  amount  be  earned,  and  not 
what  he  spent,  within  the  Municipality.         Stephen  Sb  Mook&rjee  J.  J. 

OhMrman  of  Oirdik  TAumoipcMty  v.  Bri$h  ChwiAra  Uwumdwr^  35 
CaL859 

Bengal  Beg;  m  of  1891.— Jham  cuMmtian—lsgidation  to  exting- 
tiWh  right  to  oa/irry  cm  Bwit  euM/wtion  ouUide  settled  estate — Compermttion 
— Onus  to  prove  that  etaikute  applies  statement  of  facts  in  preamble  of 
sMttfo — Value — Question  of  fact  or  law — Gonourrent  findings — Evidence, 
see.  IS — Tranioction^  inter  alios.  Beg.  Ill  of  1891,  when  applied  to  any 
laodi  Wonld  have  the  effect  of  confiscating  proprietary  rights  and  giving 
compeasation  in  exchange.  The  onus  therefore  lies  on  Qovernment  to  show 
that  the  facts  of  any  case  are  such  as  to  bring  it  within  its  operation.  Tha 
Qovemment  must  prove  that  at  the  permanent  settlement  the  affiurs  of  the 
Qovemment  included  amongst  the  assets  of  the  estate  income  derived  by  its 
owners  from  jham  cultivation  carried  on  beyond  the  limits  of   the  estate. 

The  argument  that  under  the  Regulations  than  in  force  no  assets  not 
arisiidg  out  of  the  estate  could  be  lawfully  taken  into  account^  and  that  a 
strong  presumption  was  thus  raised  that  the  course  which  was  in  aocordanoe 
i^ith  law  was  followed  in  a  particular  case,  was  not  mentioned  in  the  face  pf 
the  preamble  to  the  Regulation  which  shows  that  in  a  number  of  cases  the 
inoomeofj^am  cultivation  carried  on  beyond  the  estate  was  rightly  or 
wrongly  taken  into  account. 

It  was  proved  that  as  early  as  1837,  the  owners  of  the  estato  received 
l^abuU^ats  from  tenants  carrying  on  jham  eultivatm  on   the   disputed  li^ 
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that  in  1892  and  1898tbey  eucoeeded  in  defe&ting  on  attempt  on  the  part 
of  persons  interested  in  the  adjoining  mongat  to  exereiee  rights  over  the 
land,  and  that  on  several  ccoassions  they  Buoceesfolly  resisted  proposals    on 

*  the  part  of  the  Revenue  aathorities  to  settle  portions  o^  the  land  as  inam 
land,  open  for  setUemeni  Hdd — ^That  from  this  and  other  evidence  of 
oontinuons  possession  and  enjoyment,  it  should  be  inferred  that  the  land  was 
included  within  the  permanently  settled  estate  of  the  owners,  and  the  Begn* 
lation  had  no  application  to  it. 

The  qnestion  here  was  in  one  sense  a  qaestion  of  fact,  but  every  point 
in  the  process  of  the  reasoning  involved  consideration  of  law,  and  thus  al- 
.though  the  findings  of  the  Courts  in  India  were  concurrent  the  Judicial  Oom- 
mittee  could  review  such  findings  in  appeal.  P.  0. 

Mahomed  Ali  v.  Secretary  of  State  for  India  in  OouncU,  12  G  W. 
N.    1096. 

Bengal  Tenancy  Act  (VIII  of  1886;  &  28— •  Or  otherwise'— Ejw^ 

dem  generis— if or^oj/^  lien  if  subaista.    The  words  'or  otherwise'  in  S^  22 

'of  the  Bengal  Tenancy  Act,  must  be  construed.    'Eju^dem  generis'  and  do 

not  include  the  case  of  a  holding  reverting  to  the  landlord  on  the  failure  of 

'  the  tenants'  heirs.  Hdmwood  &  Sharfvddin,  J.  J. 

MQktakeshi  Daai  v.  Pidin  Behary  Singh,  8  Gal.  L.  J.  324. 

Chap.  X—Secord  of  rights — Alteration  of  entries— Regular 
iuit — Maintainability  of—Speceial  procedure — Ss.  lOG,  108.  No  regular 
suit  can  be  maintained  for  the  alteration  and  correction  of  entries  in  a 
record  of  rights.  The  special  procedure  in  Sections  106,  108  of  the  Bengal 
Tenanqr  Act  must  be  followed.  Maclean  d  Doss,  J.  J. 

Jogendra  Naih  Roy  v.  Krishna  Pramada  Dasi,  8  OaL  L.  J.  322. 

Bombay  City  Municipal  Act  (Bom.  Act  III  of  1888)  S.  351— 

^Mwnicipal    Commissionsr — Power   to   remove    objectionable  structures^ 

Exercise  of  the  power— ''Appear I*  interpretation  o^— Danger,  hind  of,  con- 

templaied  by  the  section — Discretion  vested  in   the   Commissioner — Courts 

interference  with  the  discretion — Commissioner  can  ad  through    a>geni — 

•  Right  of  the  party  to  be  heard  in  answer  to  his  notice — Injunction  to 
'  restrain  Commissioner  from  putting   down    a    building.      The  primary 

object  of  S.  354  of  the  City  of  Bombay  Municipal  Act,  is  the  safety  of  the 
public,  to  secure  which  the  commissioner  must  of  necessity  ba  given  very 
wide  powers.  But  it  does  not  follow  that  those  powers  must  be  exercised 
arUtrarily  and  without  due  consideration  to  the  provisions  of  the  sectiou  and 
;  the  right  of  individuals.  In  the  first  place,  it  must  appear  to  the  Com^ 
miflrioner  tiiat  a  structure  is  in  a  ruinous  condition  or  likely   to    fall  or  in 
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<u^y  way  dangeroas  to  any  person  ocenpying,  resorting  to  or  passing  by 
eneh  strncture.  He  may  next  by  written  notioe  require  the  owner  or  oocu* 
pier  to  pull  down,  secure  or  repair. 

Tbe  word  ''appear^'  in  the  section  does  not  involve  ''appeals  to  the 
eye/'  It  is  sufficient  if  it  appears  to  the  commissioner  on  the  representa- 
tions of  a  competent  officer  whose  duty  it  is  to  make  such  representations. 
-Bot  the  Commissioner's  action  when   ''  it  appears"    is  judicial,   so    that  he 

most  exercise  his  discretion  in  determining  what  action  should  be  taken.  He 
does  not  satisfy  this  test,  where  he  merely  signiB  the  notice  which  is  sent  to 
him  by  the  Executive  Engineer  beoftuse  it  has  previously  been  signed  by 
that  officer. 

It  is  only  by  aid  of  a  fiction  that  it  can  be  said  that  a  notice  signed  in 
this  way  by  the  Commissioner  complies  with  the  section,  which  should  be 
considered  as  a  notice  to  show  cause.  It  is  not  invalid ;  at  the  same  time 
it  cannot  deprive  the  person  served  with  it  of  his  right  to  object  unless  the 
legislature  has  clearly  deprived  him  of  such  a  right.  Macleod,  J. 

Lcdbhai  v.  The  Mun.  Com.  for  (he  Oity  of  Bom.,  10  Bom.  L.  R  821, 

Budhists — ^uccemon — Ohild  of  divorced  couple.  There  seems  to  be 
a  great  weight  of  authority  in  favour  of  the  proposition  that  a  child  of  a 
divorced  ccuple  is  entitled  to  inherit  from  the  parent  wifch  which  he  or  she 
lives  and  is  generally  not  entitled  to  inherit  from  the  other  parent  (when 
that  other  parent  has  married  again  and  has  children  by  the  second  spousej 
property  acquired  during  the  second  marriage,  and  that  visiting  the  other 
parent  and  receiving  presents  or  even  maintenance  from  him  does  not  consti- 
tute a  continuance  or  resumption  of  filil  relations,  such  as  would  entitle  the 
child  to  inherit  such  property.  Irwen  0.  J.  &  Ormond  J. 

Mapaw  V.  Mamon^  14  Bur.  L.  E.  236. 

Calcutta  Municipal  Act  (8  E  0.  of  1898),  Ss.  406»  408,  409^ 
674. — The  power  of  the  Oeneral  Committee  to  proceed  either  under  See, 
406  or  Sec.  408 — Sub  Committee* e  power  to  sanction  am,endm^ent  of  the  ori* 
giffial  plan — The  officer  who  should  inspect  a  bustee  and  submit  report. 
— The  ijibjections  of  the  owners  of  a  bustee  to  a  standard  plan  how  to  be 
made.  The  standard  plan  prepared  on  a  report  made  by  two  officers  the 
medical  officer  and  the  engineer— on  an  inspection  of  a  bustee  under  the 
provisions  of  Sec.  406  of  Act  III  B.  C.  of  1899  does  not  become  bad  in  law 
because  one  of  the  officers,  the  engineer  was  not  a  permanent  servant  of  the 
Hanicipality. 

Where  on  notices  under  S«  408  of  Act  III,  B.  Q  of  1899  having  b^n 
served  upon  all  the  owners  of  Iwd  of  a  bqstee  one  of  the  owners  oI:jecte€| 
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to  a  oertean  proposed  road  in  the  stoiHiard  pko  going  io  a  oertam  direotioii 
ssdr  OB  hifl  objection  tbe  6tt1>eommiUee  dcotddd  that  the  road  be  defleeted, 
and  the  standard  plan  thus  modified  was  approved  by  the  Qeneral  Committee 
Who  serves  notice  apon  the  petitioner  to  carry  oat  the  improvements  aoeor- 
di&g  to  the  standard  plan  so  modified,  and  for  her  non-oompiiaDee  proseeoted 
the  petitioner. 

Held,  thai  the  petitioner  was  not  entitled  to  a  fresh  notioe  with  cegaid 
to  tbe  defleetion  of  the  road  in  order  to  enable  her  to  urge  her  objections 
to  the  deflection  before  the  Qeneral  Committea 

The  law  contemplates  that  all  persons  interested  will  be  f  resent  beCoM 
the  Sab-Oommittee  and  will  present  not  merely  their  own  objections  to  tbo 
scheme  but  also  any  objection  which  they  have  to  any  modification  of  the 
scheme  on  the  objections  revised  by  others.  lb  is  the  duty  of  each  of  the 
persons  at  the  time  when  the  matter  is  before  the  Sub^Gommittee  to  ascertain 
what  the  various  objections  of  the  other  persons  are  and  then  to  oppose 
those  objections  if  he  thinks  it  necessary.  Under  the  Calcutta  Monieipal 
Act  the  Sub-Committee  have  power  to  sanction  any  amendment  of  the  ori- 
ginal plan  even  though  the  amendment  be  necessary  for  the  purpose  of 
avoiding  expense  and  not  for  the  purpose  of  improving  the  bustee. 

The  Calcutta  Municipal  Act  gives  the  General  Committee  full  dhsere- 
iion  to  proceed  cither  under  S.  406  or  under  S.  409. 

BrMi  &  Ryves  J:  f. 

Sarmati  v.  The  Corporation  of  Calcutta,  12  C.  W.  N.  IIG. 

Civil  Fiooedure  Code  Seo.  13— DeArfcAaw  Agriculturist's  Belief  Act 
MC.  SO^Suit  on  a  promissory  rwte — Issue  as  to  payment  by  irwtalments — 
Finding  in  the  negative — Exter^ion  of  the  Dekkhan  AgricuUwists'  Us- 
lief  Act  to  the  District — Application  for  instalments — Res  judicata. — In  a 
suit  instituted  in  the  Court  of  the  First  CM^  Subolrdin&te  Judge  6t  Ahme- 
Mmd  etf  a  ptemiBiR)ry  nefe  an  icdtie  was  raised  as  to  iriiether  the  amount 
sued  for  dionld  be  made  pa}  aUe  by  instahnents  and  the  finding  was  in  the 
negativa  Tfa^soi^  was  decreed  on  theSlst  July  190S.  The  Dekkhsn  Agri- 
tidtaristft'  Relief  Act  was  extended  to  the  Ahmedabad  Distriot  on  1^  15th 
Aogust  1905.  Thereupon  the  defendant  having  applkd  for  payment  bf  ins- 
talments' the  application  was  dismissed  on  the  ground  that  the  question  of 
instalments  was  judicata.-— Hdd  that  section  13  of  the  Civil  Frocedoxe 
Cede  wae  not  applicable.  Section  20  of  the  Dekkhan  Agriculturists'  Selisf 
Act  oontemplates  tiiat  even  when  a  decree  has  been  passed  which  does 
not  allow  of  instalments,  the  Court  should  have  power  to  aUow 
in  execution.  Jenkins  0.  J.  b  B(richelor  /, 

Bm  I>vwaH  v.  Patel  Girdhar  3%  Qqqi.  991 
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8. 18 — JReejudicaia  Bent,  Suit  for. — Meme  profile  euU  for. 
A  porchaBod  a  tenure  at  a  sale  for  arrears  of  rent  and  some  time  after 
served  a  notice  npon.  B,  an  under  tenore.  holder  under  section  167  of  the 
Bengal  Tenanoy  Act.  A  then  sued  to  eject  B.  and  to  recover  Mesne  profits. 
The  Court  made  a  decree  for  ejectment  and  allowed  mesne  profits  from  the 
date  of  the  aerviea  of  Notifle  wid^  secUon  167«  B,  preferred  an  Appeal, 
Donng  its  pendencjr  A  sued  E  for  rent  for  the  period  between  the  d^ 
of  hit  poschiM  and  the  date   of  the  BNtme  of  noMoe. 

Hdd  (  1  )  that  Ae  suit  was  not  barred  under  section  IS  of  the  Ginl 
Procedure  Oode.  (  2  )  That  the  suit  was  not  barred  under  section  13 
Civil  Procedure  Code  as  A  <)oukl  not  j<Hn  ^imxn^  t^  i^  wd  mfmx^  profits 
in  previous  suit,  Rampini  &  Mookerji  J.  J. 

Naffar  Chanier  Pal  Ohowdhary  v,  Munshi  Mahomed  Kayun.  8  CaL 

L.  J.  303. 


-——Sec.  2S— Co-trustee  made  a$  defendant — Plaint  not  AfW, 
ing  thai  the  other  trustee  refused^UavntainabUity  of  ihs  suit.  A  Bwk  by 
one  of  the  trustees  ^ould  not  bo  dismissed  simply  on  the  ground  that  tbe 
other  trustee  has  not  been  shown  in  the  plaint  to  have  refused  to  be  joined 
as  co-plamtiff.  Peria  Karruppan  v.  Vetayuthan,  29  Mad.  308.,  and  Pyati 
V.  Kedar  Naih,  26  Cala  409,  followed.  WMU  J. 

Rasu  V.  Veerasami,  4  Mad..  L.  T.  194. 


Seo>  ^Q.Suit  to  recover  possession — Fresh  suU  to  recyver 
fhesne  profits,  Held  that  a  subsequent  suit  for  mesne  profits  is  not  barred 
by  the  provisions  of  sec.  43  Civil  Procedure  Code  where  a  suit  for  possession 
al  the  lands  for  which  mesne  profits  ar^e  claimed  has  abrea(}y  been  filed. 

BMson  &  WalUs  J.  J. 

Outta  Surama  v.  Maganli  Ramendra,  4  M.  L.  T.  192, 

1  gfec>  43,  S73— Limitation  Aet,  artiele   106— SuU  for   divi- 

«Hm  of  alleged  partnership  assets—Separate  suits  for  property  at  different 
pfcK6#. — The  plaintiff  sued  for  pogseesbn  of  one-half  of  certain  property  in 
the  Moradabad  district,  alleging  that  it  had  been  purchased  out  of  the  profits 
of  a  partnership  subsisting  between  himself  and  the  defendant  Other  similar 
property  in  Naici  Tal  was  mentioned  in  the  plaint,  but  the  plaintiff  said  he 
would  bring  a  separate  suit  in  respect  of  that  property.  The  first  suit  was 
wittidrawui  but  without  permission  being  granted  to  bring  a  fresh  suit  Sub* 
sequently  a  second  suit  was  brought  in  Naini  Tal  respecbing  the  property 
there.  The  plaintiff  alleged  himself  to  be  in  possession  of  this  property,  bat 
it  w»6  found  that  he  was  not  HM  that  thf  second  suit  w%9  birred  \^y  the 
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oparation  of  section  43  as  well  as  secbion  378  of  the  Code  of  Civil  Proeedure, 
as  also,  on  the  finding  that    the   partnership  had  been  dissolved  more    than 
three   years  before  suit,  by  article  106  of  the  second  schedule  to   the  Limi- 
tation Act  Aikman  &  Karamat  Husain  J,  J. 
Niaz  Ahmad  v.  Abdul  Hamid,  30  AIL  279. 

-S.  80 — Notice — Sartnoe  of  if  proper — Service  on   the  outer- 


door  of  the  ojffice.  Affixing  a  notice  to  the  ont-door^of  the  office  in  which 
the  person  to  whom  the  notice  was  addressed  works  as  an  employee  is  not  a 
good  service  mider  S.  80  of  the  Code  of  Civil  Procedure. 

Tiaclean  G.  J.  &  Goxe  J. 
Annada  Krishna  Ley  v.  Jogendra  Nath  Dey,  8  Cal.  L.  J.  294. 


— S.  103 — Su/it— Default  of  appearance — No  appearance  by 

cotineet-^Diemiseal  for  default^Sujffioient  cause  for  default.  When  a  suit 
was  called  on  for  hearing  neither  of  the  plaintififs  counsel  were  present;  but 
the  plaintiff  was  present  in  person.  However,  to  enable  them  to  come  and 
appear  the  defendant's  '  counsel  raised  issaes  in  the  case.  At)  the  end  of 
that  time,  the  Court  gave  a  permitted  time  for  the  plaintiff  to  appear*  The 
plaintiff's  counsel  did  not  turn  up  within  the  time  allowed,  whereupon  the 
suit  was  dismissed.  The  plaintiff  then  applied,  under  S.  103  of  the  ^  Civil 
Procedure  Code,  for  the  restoration  of  the  suit. 

Held,  that  there  was  no  sufficient  cause  for  setting  aside  the  order  of 
dismissal  Mamlal  v.  Oulam,  13  Bom.  12.  Somayya  v.  Subbamma,  26 
Mad.  599,  not  followed.  RueseU  J. 

Eemail  v.  HoQi  Jan.  10  Bom.  L.  B.  904. 


S.  108-  Several  defendants — Ex  parte  decree— Appli^aUon  to 
set  aside  by  one  defendant— Decree  against  aU  defendants  ict  aside— Legalir 
ty  of  the  order.  Where  a  decree  was  passed  exparte  against  several  defen- 
dants and  the  whole  decree  was  set  aside  under  S.  108,  Civil  Procedure 
Code  on  the  application  of  one  of  the  judgment-debtors.  Held  that  the 
decree  so  far  as  it  affected  the  defendants  other  than  the  applicant,  who  had 
shown  sufficient  cause  with  the  meaning  of  S.  108  should  not  ha^e  been  set 
aside.  Muwro  &  Abdur  Bahim  J.  J. 

Valia  V.  Marulha,  4  M.  L.  T.  230. 


— — — Sees.  108,  691— Uuie  dischotrged  by  High  Court — District 
J^ge — Power  to  re  open  question — Order  setting  aside  exparte  decree. 
— Appeal  if  open  to  attack  in  petition  to  High  Court — Fads  in  judgment 
affidavit  if  necessary.  An  exparte  decree  was  set  aside  under  section  108 
(^thi  Code  ef  Civil  Procedure  by  the  .Munsiff.    A  rule   to  set  aside    tb/iB 
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order  was  dischar^^ed  by  the  High  Court  Snbseqaently  on  appeal  from 
the  final  decree  the  District  Judge  set  ib  aside  on  the  ground  that  the  order 
tinder  sec.  108  was  not  proper. 

J7tf!c!  that  tbe  BiBtrict  Judge  had  no  jarisdiction  to  consider  the  pio- 
priety  of  the  order  after  the  discharge  of  the  rule  by  the  High  CSourt 

Held  further:— It  was  not  open  to  the  plaintiff  to  challenge  the  validity 
of  the  order  in  an  appeal  again  the  final  decree;  s^cUon  591  of  the  Code  of 
Civil  Frocednre  has  no  application  to  such  a  case. 

Harrington  &  Mookerji  J.  J. 

Muesamut  Kariman  u.  A  H.  Forbes^  8  Cal.  L.  J.  SOS. 

*— ^Sec.  1B6--Failure  to  pay  costs  of  a4j<>urnmmt^''^Di^to8(il  of 

stiit  ^reon.  Heldy  tbm,t  nnier  sec.  156  of  the  Civil  Pcooedore  Code,  a 
Court  has  no  juris  Uction  to  pass  an  order  conditiofied  ^pon  p^meat  of 
costp^  as  is  proYided  for  tinder  sec.  373,  of  the  C.  Pra  Code. 

WMiaJ. 
Muathan  v.  Natharsa,  4  M.  L.  T.  200. 

S.  181 — Duty  of  court— examithing  ti^i^nesaes-r After  both 
sides  bad  closed  their  respective  cases  the  defendant,  on  whom  lay  ^e  bur- 
den of  proving  that  the  plaintiff  had  been  adopted  by  one  dadanandgir,  ap- 
plied for  leave  to  exatnine  the  alleged  adoptive  father  who  was  present  ia 
Court.  3oth  parties  had  in  the  course  of  the  trial  cited  Sadanangiraa  a  wit- 
ness, bat  neither  had  put  him,  in  the  witti668  box — Hold  that  the  Courts  IBl 
below  were  justified  in  refusing  to  allow  the  examioation  of  Sadanagir,  see. 
of  the  Code  of  Civil  Procedure  has  no  application  in  such  circumstances,  nor 
should  the  discretion  cohferred  by  sec.  tC5  be  etsefrdsed  in  favour  of  a 
party  who  has  delibepately  closed  his  ease  without  tsaUiqg.the  best  evidence 
auilaUe^oD  an  issue  in  oonneeMon  with  which  he  has  the  burden  of  {WOof. 
Taeountenanse  euch  a  manoeuvre  would  only  lead  io  laxi^  in  the-Maduct 
of  litigviion.rSee  181  Code  of  Civil  Procedure,  does  not  i«i9«u«ettieGo«rt^to 
examine  a  witness  merely  baeauee  he  is  in  atteoance ;  it  is  the  duty  of  each 
party  to  tender  for  examination  such  witnesses  as  he  desires  t6  have  exa* 
minea.  M&mov.  BkeemW.  R.  291  cf-  Been  Byal  if.  ^amee  Roy  19  W.  K 
185  followed. 

Ramkrishna  v.  Kisangir  4  Nag.  L.  B.  189. 

sec.  204,  651 — Effect  of  dismiesal  of  appeal --Amendment 
of  decree— OivU  Procedure  Oode,  section  S06—Hdd  that  the  dtttnissAl  of 
an  appeal  under  flection  551  of  the  Code  of  Civil  Procedure  is  a  decree  «nd 
anpsrsedes  the  decree  of  the  Court  below.  The  Cbilrt,  therefore,  whidi  has 
taken  actiou  under  section  55118  the  otfl/Courl;  ^hich    ^^  jurigtil^^O^.  tQ 
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amend  the  decree  under  section  206  of  the  Code  of  Civil  Procedure.  Lma 
Sundari  Devi  v.  Bindn  Bashini  Chowdharani,  24  Calc,  769  Peary  Mih 
han  V.  Mohendra  Nath,  6  0.  L.  J.  566,  and  Muniaami  Naidu  v.  Muniaami 
Seddi,  22  Mad.  293,  followed.  Karmal  Hueain  J. 

Asma  Bibi  v.  Ahmad  Hvsain,  30  All.  290. 

sec.  2S0— Agreement  under  sec.  267  A.—aanetian — Limita- 
tumr-Bes  judkata^Misldke  of  Law.— Held  that  an  order  sanctioning  a  com- 
promise under  sec.  257  A  is  neither  a  new  decree  nor  an  order  subsequent 
to  decree  directing  payment  of  money  within  the  meaning  of  sec.  230  (b), 
Civil  Procedure  Code. 

Held  further  that  a  decision  come  to  on  a  mistake  of  law  will  not  ope- 
rate as  res-judicata   in    subsequent    procsedings.    Narayansoimi    30    Mad 
46i ).  AUamma  v.  Naraina,    30  Mad.  504   referred  to. 

WalUe  &  Munro  J.  J. 
R.  M.  P.  L.  V.  Raja  Visvanath  4  M.  L.  T.  283. 

sec.  244. — Repreeentative-- auction  pnreh'iser  at  sale  in  exe- 
cfitian  of  decree  against  transferee  of  occupanry  ho' ding-Decree  against 
recorded  tenant  — The  purchaser  at  an  auction  helH  in  execution  of  a  de  ee 
against  the  unregistered  transferee  of  an  occupency  holding  is  a  re^reFon- 
iative  of  the  recorded  tenant  within  the  meaning  of  section  244.  Civil  Prooe- 
dure  Code  and  is  entitled  to  apply  for  the  setting  aside  of  a  sale  in  exeeu- 
tion  of  a  rent  decree  against  the  recorded  tenant  on  the  greund  of  fraud. 

Caspersz  and  Sharfudd'.n  J.  /. 
Harctdhan  Bakshit  v.  Orish  Chandra  Mukkerji  8  Cal.  Tm  J.  327. 

sea  2fi8^Adju8tm^nt  in  part  of  decree-neceaaary  to  be  cer- 
tijied. — Where  there  is  a  mouey  deore'=)  against  two  defendants  an  agreement 
discharging  one  of  them,  is  an  adjustment  in  part  of  the  decree  and  so    re- 
quires to  be  certified.  Wallia  &  Munro  J.  J. 
Mahomed  v.  Mahomed  Munawar  4  M.  L.  T.  229. 


sec.  288 — 9mt  for  declaration  of  title  by  per'son  wlum  ob^ 
jectiona  to  execution  have  been  disallowed — Burden  of  proof— Held  that  a 
party  intervening  in  the  execution  department,  and  failing  in  his  objecfciona 
to  an  attachment,  and  consequently  being  obliged  to  bring  a  suit  under  sec- 
tion 283  of  the  Code  of  Civil  Procedure,  must  give  prima  faxiie  evidence 
to  establish  the  genuineness  of  the  document  upon  which  he  relies.  TuUi 
Rai  V.  Ram  Daa,  Weekly  Notes,  1887,  p.  71  Afzal  Begam  v.  Muhammad 
Obaidat-ullah  Khan,  Weekly  Notes,  1899,  p.  220.  Buw  Nath  v.  Bindraban 
18  All.  869,  and  Govmd  Atmiaram  v.  Santai,  12  Bom.,  270,  followed.  Suba 
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Bibi  V.  Bal  Oofnnd  Daa,  3  All,  178,  discnssed. 

Stavdey  0.  J.  &  Karmat  Huaain  /• 
Nannhi  Jan  v.  Bhuri,  30  AIL  321. 

Sec.  283 — Insolvent.  judgmeTht-^btar — AUacihng  of  eraps 
hy  deoree-holder— Claim  to  the  crops  allowed^R^gular  stii^-  hy  decree- 
hclder'-Qnestion  whether  decree-holder  can  8ue.  Where  a  claim  to  the 
property  of  an  insolvent  attached  in  execution  is  allowed,  the  atteching  cre- 
ditor is  entitled  to  sae  to  set  aside  the  sammarj  order  passed  on  the  claim 
petition  even  without  making  the  official  assignee  a  party  to  the  suit  The 
decree-holder  in  such  a  case,  is,  however,  not  entitled  to  a  decree  declaring 
the  property  liable  to  be  attached,  but  only  to  a  decree  that  the  property  is 
that  of  the  insolvent  judgment^ebtors. 

BiH  V.  Oanehyam,  17  M.  L.  J.  618,  followed.  jSTcuiaJin  t^.  W.  Spie0r$t 
8  Bom.  438,  distmguished.  WaUit  A  MiknroJ.J. 

Annapwmi  v.  Subramanian,  4  M.  L.  T.  197. 

Sec.  294 — Execution  of    decree — Deere&holder   bidding  far 

property  with  permieiion'^Rigkt  to  eet  off  amount  due  to  deoret-holder 
^  againd  purchase  monsy.  The  first  paragraph  of  section  294  of  the  Civil 
Procedore  Codo  reqmres  the  permission  of  the  Oonrt  to  enable  the  holder 
of  a  decree  to  bid  for  property.  If  he  gefes  tbab  permisaion  and  gets  it  with- 
out qualification,  then  the  amount  due  on  the  mortgage  may.  if  be  so  desires, 
be  set  off.  But  it  may  be  one  of  the  terms  on  which  the  permission  to  bid 
is  granted  ihat  there  should  not  be  this  right  of  set  off.  In  such  a  ostse  no 
set  off  can  be  directed.  Jenkins  0  J.  A  Batchdor  J. 

HazarirMl  v,  Namdev,  82  Bom.  879. 


-Sees.  806^  293— Execution  of  decree— Sale    in  execution — 


Win^payment  by  purchaser  of  deposit  required  by  law— Fresh  sale — Claim 
by  auction  purchaser  for  difference  of  price  on  resale.  Certain  immoveable 
property  was  put  up  to  auction  in  exscution  of  a  decree  and  purchased  by 
A.  B.,  but  the  purchaser  did  not  at  once  make  the  deposit  required  by  see- 
306  of  the  Code  of  Civil  Procedure,  and  the  property  was  subsequently — 
but  not  "forthwith" — ^put  up  again  to  auction  and  sold  for  a  coosiderably  less 
sum  to  the  decree-holder.  Heli  that  the  first  sale  was  not  merely  irrci^ular 
but  no  sale  at  all,  and  that  the  decree  holder  was  not  entitled  to  clum 
agunst  the  first  purchaser  under  section  213  of  the  Co'ie,  compensation  for 
the  loss  resulting  ou  the  second  sala  Intizam  Ali  Khan  v.  Naran  Sing\ 
5AU^316  followei.  Stanley  C  J.  &  BurkUtJ. 

4mir  Begam  v.  fhe  Bank  of  Upper  India,  Limited,  30   All,  27^. 
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S^eo.  310^— BenfiAdal  oumer  if  entitled  to  apply— Pereon 
whom  property  has  been  sold.  A  benefioial  ov^aer  is  eatitled  to  apply 
under  aeotion  310 A  for  (he  settiag  aside  oE^  a  sale  ia  exeoation  of  a  deeree 
foi;  mwff^  ag|MW^  tb%beAMud(u\  He  is*  a  ywrsM  wJioae  property  has  been 
eolflmg^r  tlie  d(iQree«  Saofingbon.  &  Mcoberji  J,  J. 

Baburmn^MuifwUir  v.  Ram  8ah%  SCLhoo,  8  CaL  L.  J.305. 

Sec&  372, 234  wii— Money  claim— Transfer  pending  suit 
•-^Trane^ee  not  made  a  party  to  the  decree — Whether  trAnaferee  is  legal 
repressntoHve  M,  obtained  a  simple  money  decree  against  Arbuthnot  Ss 
Odb|  in  reepeot  of  csrtsiin  transactioos  he  had  of  their  rice  mill  at  Tiravalor. 
Doriiig;  the  pendency  of  the  snit  Arbnthnot  <b  Co ,  transferred  the  rice  mitt 
at  Timvalor  to  Arbuthnots'  IndnstriaU  with  all  assets  and  liabilities.  In  exe- 
cukm^  AtlMfawolbi^a  Xttdddtrigl  ipae  flooght  t(>  be  madathe  legal  reproooatative 
of  ArhilihMfti&  eoA 

Held  that  neither  sea  934  ncpr  spc.  372  applied  to.  the  o^serand  Atbnth- 
not's  lodastrial  Com^ny  coald  not  be  brought  on  record  as  legal  represen- 
tatives>  ib  ex€CQifon.  Benson  &  MunroJ.  J. 

^rbwthr^f^  Indufitriatfi  UH,  v.  Muth%  Oh4liar,  4  M  L.  T.  196. 

pnUm  o»gw».  iM»  WftdJWUa  ttwit  adoMlb^  oSMal  o^p^witj^  bojU.  aa  indivi- 
4a|l,  IfBNipws'srs,  n9  90tice  under.S,  4|2i^  t)w.  Q>^  o(,  Qm^U  Pi^oQediue  is 
iieM«8«Ky. 

An«  in  ikCisei  whiM  anew  ato^bice  woald  b3  e4fa«wis»    neoessamd  so. 
far  as  tfiesoite  oigtat  relitf  bp  as  iejaoction  to  lestrain.  thr  oeaamtiaiQa  oi 
an  act,  no  notioa  under  that  section .  if»uld  be  neoajii^y*         tVoodn^J. 
Oanada  Sundari  Ohavdhwruni  v  NcUini  Rajan  Reha,  12  C.  W.  N.  1066. 

Ml  .1  %, 4M—01^jt-y^ Withdraaval  of  money  depo^l^d—Applica^ 
ttpn^for—J[oinji  Uindu  family, — ifiiiaM^ara  aQhool^'^Managing  Toemher — 
Rig^*  of  JokTit  brothers-surety  bond.  A  mnpagiog  membei:  of  a  joint  fa- 
mily; governed  by  th^  Mitakshara  system  of  Hiuda  law  wh3  was  appointed  . 
guardian  ad  litem  of  his  minor  brother  for  the  purpose' of  a  rent  suit  in 
wluch  both  the  brothers  obtained  a  decree  for  arrears  of  leiit  against  their 
tenant  can  witbdraw  the  money  deposited  in  court  by  the  tenant  to  the 
credit  of  himself  aad  the  mioor,  without  obtaining  leave  of  the  Courc  under 
S.^  461  of  the  Code  of  Civil  Procedure* 

3«  461  of  the  Code  of  Civil  Procedure  does  aok  eontompiate  aaeseonlioii 
of  a  bond  far  an  indefinite  amount    for  the  benefit  of  a  co-panenert 

Per  Cbk9per9z  J.— The  oligeol  of  S.  461  of  the  Code  of  Givit  Prooadore 
}s  to  protect  property  received  by  guardians  ad  litem  on  behalf  of  th^  n|ii|or3 
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they  represent.    There  is  njthiag  in  the  words  of   the  section    from  wbkh 
gny  exception  may  be  deduced.  ^ 

The  managing  member  of  a  Mitakshara  family  cannot  sue  without  join- 
ing the  other  members  as  parties  to  the  suit.  There  may  be  cases  in  which 
a  manager  alone  can  sue  to  recover  sent,  for  example  if  ha  has  given^  lease 
in  his  own  name  and  the  sail  is  for  rent  due  in  terms  of  the  lease. 

Joint  brothers  cauBot  be  sureties  one  of  another  in  a  Mitaksara  family* 
Hence  the  adult  plaintiff  o^nnai  be  called  upon  to  furnish  security   in  raa-» 
peotcrf  money  to  be  receired  by  him  on  behall  of  lus  minor  brother  wka 
was  made  a  co-plaintiff  in  order  to  obtain  a  joint  decree  for  renjb. 

Mitra&i:  Oaaperaz^  J.  J. 

Harihar  Pershad  Singh  v.  MuthuraLal,  8  0.  L.  J.  25& 

S,  462. — Procedure  in  sanctioning  compramiee.  The  Court 
in  sanctioning  a  compromise  on  behalf  of  an  infant  nnder  S.  462  ef  the 
Ck)d6  of  Civil  Pioeedure  sh#uld  record  the  fact  that  die  ^^icatioa  was  made 
to  it  by  the  next  friend  or  guavdian»  that  tihe  terma  of  the  compromise 
were  considered  by  it^  and  should  in  terms  state  that  the  question  whether 
the  compromise  was  for  the  benefit  of  the  infant  was  considered.  From  the 
mere  fact  that  the  Court  passed  the  decree  ia  accordance  with  the  compro- 
mise it  cannot  be  inferred  that  any  of  those  steps  preliminary  and  necessary 
to  the  making  of  the  decree  had  been  taken  by  the  Court. 

Mookerjee  &  Hclmwood  J.  J» 

BUcu  Halwai  v.  Mokeah  Halwai,  8  Cal.  L.  J.  266. 

g,  igfl — Empresg  Uave-^Duiy  of  Court.  In  order  that  a 
compromise  may  be  binding  upon  a  minor  the  leave  of  the  Court  must  be 
express  and  further  it  must  be  arrived  at  upon  the  exereise  of  judicial  dis* 
cretion  as  ta  the  propriety  of  the  compromise  in  ^he  interests  of  the. minor. 

Where  a  decree  wi^  passed  withoui  any  judicial  eminiry  or  finding  as  to 
whether  the  compromise  waa  for  the  benefio  of  the  minoe,  althoiigh  a 
fosmal  Olden  of  sanction  to  file^tba  compromise  petition  was  given  to  an, 
offinal  of  thft  Court  who  ao<^  as  the  minors'  goardiaaai  litem. 

Hdd,  that  the  decree  was  inoperative.  Waen  the  Court  permits  a 
compromise  it  must  be  presumed  in  the  absenca  of  evidence  to  the  contrary 
that  it  gave  due  considei^tioii  to  the  matter. 

Hclmwood  &  Sharfuddin,  J,  J. 

KrUhna  Pemhad  Boy  v.  Romesk  Gkunder  Mandd,  8  Cal.  L.  J.  274. 

__. gg^  574  and  661— Procedure-^Appeil  summarily  dismiss- 

6<J— Coure  not  bound  to  record  a  fall  judgment.  Held  that  the  provisions 
of  S.  574  of  the  Code  of  Civil  Procedure  are  not  applicable  in  their  entirety 
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to  thA  oaie  of  aa  appeal  diamiseed  under  S.  551    of  the    Code.    Ram  Deln 
V.  B^qjo  Ifath  Saikia,  23^1.  97  disgeoted  from. 

Burkitt  &  Aikman^  J»  J. 
Samin  floMn  t^.  Piran,  30  AIL  319. 

8.  676 — Tu)0  Judges  hearing  an  appeal  ani  differing  in 
i/tnr  opinioiM— Whether  appeal  should  he  dismissed.  The  two  Jadgee 
before  whom  theee  ^^peals  were  heard  differed  in  their  opinions.  One  con- 
Bidered  that  the  aooident  was  dne  to  the  nec^Iigence  of  the  defendants'  ser* 
vaote,  the  other  was  of  opinion  that  the  facts  shewed  that  the  defendints 
were  not  guilty  of  negligenee. 

£r6M;that  under  S.  675  of  the  Civil  Procedure  Code  both  the  appeals 
most  be  dismissed^  each  party  to  pay  his  or  her  own  costs. 

Irwin  0.  J.  &  Ormond  J. 

Meerama  tK  Babu  Bhiharaj  14  Bur.  L.  B.  257. 

-— Sfl),  629,  624— iZsvMu;  an  the  ground  of  S.  462,  CL  P.  Code, 

not  complied  with.  Under  S.  629  of  the  Code  of  Civil  Procedure,  it  is  open 
to  the  appellant  on  the  appeal  from  the  final  decree,  to  take  objection  to  the 
order  passed  on  the  application  for  review. 

A  Judge  (not  being  a  Judge  of  the  High  Coart)  other  than  a  Jalge  who 
delivered  the  judgment  ba^t  no  jurisdiction  to  grant  an  application  for  review 
on  the  ground  that  no  loivo  or  consdnt  of  the  Court  uoder  S.  462  of  the 
Code  of  Civil  Procedure  had  been  given  to  the  ga^irdiin  ai  litem  to  refer  the 
matter  in  dispute  bebween  the  parties  to  the  suit  to  arbitration. 

SemUe.-^^xith,  leave  or  consent  of  the  Court  to  the  application  by  all 
the  parties  to  refer  the  matter  to  arbitration  is  not  necessary  under  S.  462 
of  the  Code  of  Civil  Procedure  Maclean  0.  J.  A  Coxe  J. 

Annada  Krishna  Dey  v.  Jogendra  Nalh  Dey,  8  CaL  L.  J.  294. 

Oonttmotion  of  dooaments— 2)oaumsn£d«ee0iitoi  in  the  mofuM^ 
Ooniraots  of  the  people  of  India— Liberal  construction  ^Regard  to  bs  had 
t0  all  ihe  oirofimstances  of  transaction— Intention  to  make  land  security 
far  payment  of  debt— Charge— Transfer  of  Property  Act,  8SC.  JOO.— Docu* 
ments  executed  in  the  mofuml  come  within  the  statement  of  the  Privy  Conn* 
oil  in  HwMomanpersaud  Panday  v.  Massumal  Babooee  Mwnraj  Koon* 
weree,  (1866)  6  Moa  1.  A.  411  that  ""deeds  and  the  contracts  of  the  people 
of  India  ou:;ht  to  be  liberally  construed.  The  forsi  of  exprei^sion,  the  literal 
sensci  is  not  to  be  regarded  90  much  as  the  real  meaning  of  the  parties  which 
the  transaction  discloses. "  Where  having  regard  to  all  the  circamstances  of 
a  transaction  there  remains  no  doubt  that  the  documents  are  sufficient  and 
dQ  ahQw  ^  iot^tion  to  m^ke  t^he  land  security  for  the  payment  of  tbe  debt 
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mentioned  therein,  the  documeats  create  a  charge. 

Jenkins  0,  J.  &  Batehdor  J. 

Janardan  v,  Anant,  32  Bom.  386. 

Contt9LOt— Wagering  conlrMt—Badni— Principal  &  Agent^Their 
reepeotive  rights  and  liabilities  in  wageriug  contracts-  Cash  payment^ 
Enforceable  liability  defined— Indian  Contract  Act,  IX  of  1878,  sec.  SO. 
Hdd,  that  (1)  a  cash  payment  or  incurring  aa  enforceable  liability,  which 
is  equivalent  to  cash  payment,  by  an  agent  on  aoconnt  of  a  single  badni 
transaction  entered  into  on  behalf  of  a  prmcipal  is  legally  recoverable  from 
the  principal.  An  "  enforceable  liability  ''  means  a  liability  which  the  agent 
cannot  resist  or  repudiate  at  Law. 

H^ld,  also,  that  mntnal  adjustment  oE  account  with  the  party  in  the 
following  cases  also  amounts  to  a  cash  payment. 

(1)  If  the  agent  has  akeady  dealings  with  tho  third  party  and  is  owed 
money  by  him  on  accounts  with  which  the  principal  has  no  concern,  and  the 
sum  lost,  bdng  less  than  the  sum  due  to  the  agent,  is  settled  by  a  credit  in 
agent's  books  and  a  debit  ia  the  third  party's  books. 

(2)  In  a  similar  case  if  the  debt  owt  d  to  the  agent  is  less  than  the 
sum  lost  by  him  on  account  of  this  prmcipal  and  the  matter  is  settled  by 
a  debit  and  credit  as  aforesud,  plus  a  payment  in  cash  of  balance  due  by 
the  agant 

(3)  IE  in  such  a  case  the  sum  already  owed  to  the  agent  by  the  third 
party  equal  to  the  sum  losft  as  aforesaid  to  the  third  party  and  the  agent 
authorized  that  party  to  set  off  one  against  the  other  in  his  books  and  treat 
the  account  as  squared. 

Held,  further,  that  if  an  agent  dealinfij  badni  tot  a  principal  loses  a  sum 
of  money  on  the  transaction  and,  having  no  previous  account  with  the  third 
party  authori2se8  him  to  enter  up  in  his  books  a  debit  against  him  (  the 
aflteot )  he  cannot  recover  the  amount  thus  debited  from  his  principal  without 
1st  paying:  it  to  the  third  party.  F.  B. 

BehariLal  v.  Parbhu  L%1,  3  P.  W.  E.  487. 

Contract  Aotaeo.  iQ—Ooodfailh-^ndw  iniftu^notf.— Sec  16  of  the 
Contract  Act  only  presumes  undue  influence  by  a  person  in  a  position  to  do* 
minate  the  will  of  another,  when  the  contracts  appears  on  the  faoe  of  it  to 
be  unconscionable. 

To  prove  "good  faith"  of  a  transaction  in  which  one  party  stands  in  a 
fllduoiary  jrelationship  to  the  other,  it  is  certainly  not  jnecessary  to  prove 
that  all  the  accounts  on  which  the  contract  is  based  are  correct. 

Ooose  b  Doss  J.  J. 

Shunmldhone  v.  Smutty  12  a  W.  N.  1102,  ^         i 
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mise to  pay  a  time-barred  debt. — Where  it  is  Bought  to  recover  »  time- 
barred  debt  on  the  strength  of  a  subsequent  promise  to  pay  made  in  writ- 
ing  by  the  debtor,  the  document  relied  on  mtisl  eonlwdn  an  express  promise 
to  pay.  A  promise  to  pay  cannot  be  inferr^  from  a  mere  acknowledgment 
of  the  debt.  MamVam  Seth  v.  Seth  Rupehand,  88  Cala,  1047,  distingaiahed. 

Aikman  ^  Marmot  HusoAn  J.  J. 

Gobind  Das  v.  Sarju  Das,  80  AIL  i98. 

Court  of  Wards  kot-iBengal)  ci^ct  af-^hen  cantal^^  poswariom— 
The  Court  of  Wards  can  take  possession  only  of  mu^estafee  of  a  minor,  if  be 
can  be  said  to  be  the  proprietor  thereof  within  lAie  meaning  of  the  Onft  <lf 
Wards  Act.  It  has  no  right  to  take  over  fin  estate  from  m  executor  in  wbsm 
tlie  estate  is  vested  in  tew,  until  the  inteit  kMefidary  becnmes  tte  pro- 
prietor. 

The  Court  of  Wards  Act  was  never  intend^  to,  and  the  language  there 
of  does  not  warrant  the  construction  that  it  should  have  powefr  to  over  Tide 
private  rights  such  as  the  wishes  of  testators  and  proprietors  generally  in  de- 
siring and  directing  that  their  estate  should  vest  in  and  be  managed  by  aa 
executor  or  in  creating  a  trust  inter  vivos  for  the  benefit  of  an  infant 

It  is  not  for  the  Court  of  Wards  to  determine  whether  there  has  been 
mal-administration  of  an  estate  by  an  executrix  and  on  its  own  determina- 
tion take  possession  thereof  on  behalf  of  an  infant  residuary  legatee  before 
the  administration  is  complete.  Woodroffe  J. 

Oanda  Sunderi  Ohaudhwrani  v.  Nalini  RsMJan  Beha  12  C.WN.  1066. 

Defamation — PrivUege-'-aocueed  person— Reply— to  notice, — No  ac- 
'tion  for  libel  or  shinder  lies  whether  against  judges,  counsel,  witnesses  or  par- 
ties for  words  written  or  spoken  in  the  ordinary  oourse  of  any  {voseedtng 
before  any  court  or  tribunal  recognised  by  law.  This  prfaiciple  applies  equal- 
ly in  the  case  of  aecased  persons  inrespeot  of  words  written  or  spoken  far 
purposes  of  defence.  This  privilege  extends  to  statements  made  in  i^Ly  to 
notices  of  action  so  long  as  the  allegation  is  ooflfined  to  the  matter  in  hand 
aad  is  relevant.  Benson  &  SankaranJ.  J. 

A.  P.  Pachaiperamal  v.  Deei  Thangam  18  M.  L.  J.  353. 

Dekkhan  Agrioalturists'  Relief  Act  (TVH  of  1879).  S.  130.— 
Civil  Procedure  Code,  S.  IJ—Suit  on  a  promissory  note — Issmc  as  to  pay* 
Toent  by  instalments— Finding  in  the  negative — Extension  of  the  DekMan 
Agriculturists'  Relief  Act  to  the  District — Application  for  ivtstaiments— 
Resjudieata.  In  a  t^uit  instituted  in  tb  Court  of  the  First  CassBuHordi* 
nate  Judge  of  Ahmedabad  on  a  prioaissory  oote  an   issue  was    raised  as  to 
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iMntber  tbe  aimoimt  aued  f  )r  should  be  made  payable  by  inatalmentg  aad 
the  iidttig  was  in  the  oegativa  The  snib  was  decreed  on  tke  2lati  Jaly 
1905.  The  Dekkhan  Aj^ioalturista'  Briief  Act  was  extet)dcd  to  the 
▲bmedabad  District  on  tha  15th  August  1905.  Thereupon.  i  he  defendant 
having  applied  for  payment  by  inst^ilments  the  application  was  dismissed  on 
the  groand  that  the  question  of  instalments  was  res  j\idioaia 

EM,  that  S.  18  of  the  Civil  Procedure  Code  was  not  applicable.  S.  ^ 
of  thoDakkhm  AL^icultuHsts' Relief  Act  outemplates  that  even  when  a 
deeroa  bai  been  passed  which  docs  not  allow  of  instalmani;?,  the  Court 
should  have  power  to  allow  instalments  in  exooai-iion. 

Jenkins  0.  J.  &  Batchelor  J*. 

Bai  Diwaii  v.  Paid  Oirdhar,  32  Bom.  391. 

*  ■  ■  fees  43,  ^y^Gmoilator's  Cirtifimtedbt^inei  in  the  mme 
of  we  cO'pannner^Stiit  on.  behalf  of  the  famili^^The  re^  vninq  en  p^r- 
cener^  jomififfs  as  plfuatiff<  to  the  suit—Hinia  Lm — ]!>in'iff'ir—?owf.rs 
to  repressnl  tUe  famUy.  In  a  suit  brought  on  beS  %lf  of  a  joint  Hindu  family 
tbe  Concdator's  oaitificate  required  by  aeotion  46  of  the  DkkhaA  Ac^ricuhu- 
riits  Mkf  Aot  waa  obtained  in  tbe  name  of  one  of  the  o-parceners  alone: 
hot  ail  (he  oo  parceners  joined  a^  phin  iOa  an  i  admitted  in  the  plaint  that 
the  eertHlcafee  had  been  obtained  on  behalf  of  the  joint  family.  It  was  ob- 
jeiMi  to  this  B«iit  that  a^  t^ie  cerriicate  w%>i  in  the  mme  of  one  of  the  plain- 
tift  the  suit  could  notlie.  ffei4,  overruling  the  objection,  that  the  certificate 
obtain  d  by  one  of  the  coparceners,  who  was  eith-r  the  maia^ing  ra  mber 
of  the.  family  at  €ha  time  thooenifioite  was  obtained  or  who  thouoh  not 
manager  obtiine  lis  with  tbe  c»nsen!i  and  on  b3h^lf  of  th9  joint  family, 
aeking  as  iti  agent,  was  soffioieot  to  support  the  suit 

Ohafndavarkar  &  Knight  J,  J. 

T^«  Dkondi  v  Bdbajt.  8J  Bom.  875. 

l^ement—  Way^  right  of  Implied  grants  Alternative  defences  —No 
otjectiofi—No  prejudice.  No  grant  of  an  easement  can  bo  implied  from 
a  defendant  using  a  land  for  eight  years    without    any    objection  on  the 

part  of  fhe  plamtitT. 

Pw  Mookerjee  /. — ^There  is  no  implied  reservation  of  an  easement  in 
caw  one  transfprs  a  part  of  hi»  hind  over  which  he  has  prpvimnlv  exp.r- 
cised  a  privilege  in  favour  of  Iceland  be  re^ftfns,  nnl'^^Ps  th«  burden  i^ 
apparent,  oon'iuuous  and  ftrict'y  necessary  for  the  enjoyment  of  the  hiud 
retfuned. 

Implication  of  a  grant  of  easement  upon  the  severance  of  tenement 
«](t|nd8  to  a  way  wMch  is  a  jformed  or  metalled  road, 
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It  ifi  Open  to  a  defendant  to  set  np  alternative  defenoep,  e.  g.  to  set 
up  as  a  defence  that  he  was  the  owner  if  the  propeity  in  dispute  and  if 
be  wa9  not  the  owner  he  had  a  righc  of  easeuient  over  iu 

A  plaintiflf  will  not  be  allowed  to  raise  any  objection  as  to  defendant  s 
setting  np  alternative  defences  at  the  appellate  stage  of  the  suit,  when  no 
snch  objection  was  raised  in  the  Court  of  fiist  instaace  and  it  was  not 
shown  that  he  was  in  any  way  prejudice  \. 

Maclean  C.  J.  cfc  Bolmwood  J. 

Pumendu  Narain  Roy,  v,  Dwijend^a  Narain  R »?',  8  Cal.  L.  J.  289. 

Estoppel— Iteoito^  in  a  deed,  effect  of,  in  an  action  collateral  to  it^ 
Prwiiee — Transfer  of  thechavce  of  an  heir- apparent,  validity  of — Muta- 
tion of  names — Possesion,  transfeir  of-^Tran^fer  of  Property  Act,  s.  6  (a) 
Evidence  Act,  s  115.  )  A  transfer  of  the  chaQce  of  an  heir-apparent  succe- 
eding to  an  estate  is  invalid  and  cannot  operate  to  transfer  any  interest 
in  the  property. 

;m  Neither  mutation  of  names  nor  transfer  of   possession  can    pass   any 
title  where  the  law  requires  a  registered  deed. 

Where  a  distinct  statement  of  n  particular  f&ct  is  nisde  in  a  recital  of 
a  bond  and  a  contract  is  made  with  refereuce  to  that  recital  held  thai  the 
party  making  the  stetement  would  not  be  estopprd  from  disputing  the  fact 
so  admitted  in  an  action  not  founded  on  the  deed  but  wholly  C(  llateral  to  it. 

Hdd,  also  that  a  promise  not  being  a  represcLtation  as  to  an  exist- 
ing fact,  cannot  by  itself  be  the  foundation  of  an  estoppel 

Chamier  J.  C. 

Bajra/ng  Singh  v.  Bhagwan  Bakhsh  Singh,  11  O.  C.  801. 

Eridenoe  Aot,  S*  32 — Partnership — AccourU  books  of  iheparbner* 
^ip — Entries  in  them  binding  on  partners  inter  se--A  partner  can  sur- 
charge and  falsify  the  accounts — Sleeping  or  dormant  pfirtner^^ReMion 
between  him  and  the  managing  partner^Accounta — Directvjns  to  Cam" 
missianer.  Where  aocount  btoks  are  admittel  in  evidence  bofiir^  the 
Commissioner  under  S,  32  of  the  Evidence  Act  a^  having  been  kept  in  the 
ordinary  course  oi  buf iness by  perKons  deceased,  it  is  in  the  disrrtion  of 
the  Court  to  hoU  that  they  are  sufficient  evilon^e  of  the  transiction  to 
which  the  entries  «  f  th«  buik  rrlat*^  without  furth<r  proof  Rawfyyara* 
bdi  v.^^Babiji  6  Born.    T..  R.  50  f  II  »wed. 

The  parm^rship  books  bA'^^f  aoci^fsihle  to  aU  th^  partner^  and  being 
kept  mo^e  or  less  under  the  survf  illance  of  ih<  m  are  vn  na  facie  evi  'ence 
ajjaiust  each  of  them;  and  also  for  any  of  them  a/ainst;  the  others.  Buft 
they  are  riot  conclusive  evidence  if  the  person  complaining  of  them  can 
by  clear  evidence  show  thc^t  there  is  an  error  m  the  books. '    When    theifr 
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w  a  question  of  s^rcharsr'n^  anH  fa^sify^ng  a'scountp,  th*^  oa^e  alleged  must 
be  clear  y  iruvei  by  the  jer-oii  .m[>  aching  iheui,  and  if  there  is  any 
doubt  i   w  11  b '  f^eteruijne  I  agaiaf^t  him.  MacLeod  J. 

D  j%  A  aj  Kuire  v,  (  ooiml  Narain  Dapat,  10  Bom.  L,  E.  811. 

^— S.  92— iV»'-»ina  tjofdojumtnt    lu  coniidering  the   degree 

of  fcr  aliiy  of  the  do^uoitnOy  the  fact*  li  a^  it  was  not  drawn  up  by  a 
skilled  Jawyer  is  of  tnucli  ujore  importance  than  the  fact  thai  it  was 
register  d. 

Ihw'ocumeat  oi  aii^d  (inter  a':a)  tV  following :  •  when  any  mo- 
ney is  (bailed  by  sali  of  the  gocls  of  the  faid  nuin  gaged  slops,  it  shdild 
not  le  laid  to  others  in  coou  ieranon  tf  ether  debts,  bat  it  shall  bd  paid 
to  creditor,  Chokalingana  Chetov,  ui  cousidtration  of  this  principal  and 
interfit. 

Held  that  this  was  n<  t  iQcors'^tent  with  the  oral  agreement  by  which 
the  Eale  p:oc(  eds,  afier  beirg  so  j ail  to  Chokalingam,  were  paid  busk 
wholly  or  j  artly  to  the  mr rtga.ifor  to  enable  him  to  replenish  his  stock,  and 
1 7  wl  iih  the  si  oik  so  replenished  was  recovered  by  tte  mortgagee 

Hfildf  ihe"'  f  ^rr^  t1  at  tho  evfd  're  e  of  the  oral  agree  neT  t  was  admis^ 
sill?  under  proviso  2  to  S.  92  of  t*ie  EvideDC^  Ac^  Irwin  C.  J, 

r.  N.  Naohiappa  r,  J.  K.  A.  M.  GhoJccdinrja  r ,  14  Bur.  L.  R.  231. 

Executor— ^U— Inter meMiing  with  (gtate^Degree  of  intent ference 
necesiar  i  to  charge  es^cu^tr^SfJb'f  fora  'Oun*  agaimt  execuior^^A  (0%%t 
0%  footing  of  wilful  default  In  law  a  very  small  inteiferetce  or  inter* 
m  ddling  vith  the  ehta'e  of  <  stfsta^or  on  the  part  of  a  party  appoia  cd 
ex'  cutor  un^PT  a  will  in  sufficient  to  charge  him  with  liability  as  eze  n  or. 
An  executor  once  having  acte  1  unquestionably  as  an  executor  cannot 
renounce  that  character  and  all  the  liabilities  which  attach  to  it  and  hav« 
ing  once  acted,  the  fu'^""  n*  ent  renuneiatun  is  void,  and  he  continuas 
liable  to  be  sued  in  the  character  of  an  executor. 

jr«  dern  practice  allocs  c f  an  or  l«  r  charpn-C  wilf  il  da  au:t  being  made 
a*>  an/  ul  e  during  the  aotion  tn  a  proper  case  b^ing  sbo^n. 

Davar  J, 

Ayf8^ rfJaiv.  Ehahlrn.,  32  B  m.  314. 

Fatal  Acoidents  Aot  (13  of  1866--Dama|;r^a— ilf  a^vra  of.  SM 
that  in  assessing  damages  un^er  Act  13  of  1855,  the  pecuniary  lots  sus* 
tainedby  the  family  of  the  deceased  is  all  that  can  be  ton8i(?er  d  and 
thatnothiog  can  be  allowed  to  tie  sirmors  as  oraio.^a^cn  fo  mental 
suflf  riifr,^tc.  -^  •'*i^J» 

BaU^>  Ih^  UadtM  SaUmn^  Co.,  4  M- 1^  i;  238^ 


Digitized  by 


Googk 


Sg8  The  Ltm^  PaH  I  OivU. 

Grant — Grant  ^y  Govcmment  of  the  revenue  of  a  v'Vage  as  a  unit 
ofaaetsmtid—CuiUratioa  by  grantee  of  ur» cull it^ated  01^  una^ messed  land 
--Grantie  ca/i  do  to  andprojittur^by.)  When  GoverLmeut  grioits  the 
reyeBue  of  a  ^illiigecoundered  as  a  usit  of  uB^ebMueDt,  and  in  course  of 
time  the  grubtee  ia  able  to  briog  under  cnllivutiou  land  which  had  previ- 
ously been  uncultivated  or  even  unassessed,  it  is  open  to  him  under  the 
grant  to  do  00  and  to  piofio  by  the  new  cultivaticn. 

Jenkins  C.  J.  &  Batchslor.  J. 

Balvant  Bamchandra  v.  Seoreiairy  of  State.  Bom.  432 

Guardian  and  Wards  Act  (8  of  1890;  S.  20- Couk's  duiyin 
granting  leave-- Compromue—Certijicaied  jjUardian  if  to  take  perm^istAon 
of  Judye-^Btview^iSuitto  set  aside  oecfte — Jf  fii*ainiainable- Fra/ud'^ 
Valuation — Jurisdiction.  A  compromise  of  a  suit  is  not  one  of  vbie  acts 
contemplated  in  S.  19  of  tie  Guardian  and  Wares.' Act;  hence  a  certificated 
guardian  can  compromise  a  luit  without  obtainiug  the  sanction  of  the  IMs- 
tiict  Judge.  The  Matutcry  provision  for  safe-guardiug  the  interests  of 
minors  in  tuits  :8  contained  m  S.  4G2  of  U  e  Code  of  Ci\il  Procedure. 

Mookerjee  <&  Uoln%wood  J.  J. 

Biku  Halvcai  v.  Moltesh  Haluai,  8  Cal.  L.  J.  2GG. 

High  Court— Juri  diet  ion — Immoveable  prtperiy.  The  High  Court 
may  entertain  an  action  in  respect  of  immoveable  property  pio^idtd  that 
a  portion  of  buch  property  is  within  the  jurisdiction. 

Where  although  but  a  portion  of  the  estate    regarding  ^bich  certain 
declarations  and  injunction  are  sought  in  au  action  is  within  its  jurisdic- 
tion the  High  Court  has  power  to  grant  the  same  declarations  and  injunc- 
tion as  regards  the  whole  estate.  Woodrojje  J. 
Qanada  Sutdari  Chaudhurani  v.  Nalim  Ranjan  Roha,  12  C.W.N.   lOgC. 

High  Court  Kules^-iZuZe  No.  611— Bill  of  ccbts— Order  for  imcait^on 

Budnesi  not  transacttd  %n  Court — Practice}     Hule  544  ot  the  Eules  of 

the  High  Court  dot  snot  empower  a  Judge  to  make  an  order  on  au  attorn- 
ey's applicatioQ  for  taxation  of  his  bill  of  cobts  for  business  not  transacted 
in  Court,  unless  such  order  be  by  consent,  and  the  Court  has  not  any  inhe* 
rent  power  on  which  the  juriediction  can  be  vested.  iSayers  v.  Wcdond 
(1822)  1  Sim.  and  St.  97,  iollowed.        Jenkins  C,  J.  &  Baichelar  J.  J. 

Bai  Doshibai  v.  Crawford,  Brown  &  Co.,  32  Bom.  428 

Hindu  Law.—  Joint  family— iianagerSuit  on  behalf  of  the  family 
.^Powers  of  manager.  The  rule  of  Hindu  law  is  thata  j.  int  family  ia 
represented  in  all  transactions  or  concerns  with  the  outside  world  by  its 
learta  (manager)^  provided. these   are    for  the*  beoPbfit  or  neoessity  of  the 
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&mUy;  and  that  any  co*parcener  who  does  not  roenpy  thefc  pe«ttion  of 
manager  can  represent  and  bind  the  family  in  eueh  tranwidHOii*  or  wm^ 
cem8,  provided  he  was  either  previously  antfaoriaed  to  reprenent  it  ofi 
in  the  absence  of  Bnch  authority,  the  other  co-paroenerfl  BubpeqowitJy.  by 
words  or  conduct  ratified  his  acts.  Chandavarkar  A  Knight  J,  /. 

VUhuDhondiv.  BoAoji,  32  Bom.  375. 

*IaH«ritailCCH-£Bc£u«um  fr.m  inheriiance^Deaf  a^d  dumb 


Vtdvng  of  the  eaMe  in  the  widow  afihelwt  mtde  hMer^ubiiegaent 
birth  «/m  $an  to  om^  of  the  diaqualififd  $on9-^Dive8tiifig  of  edote.  M.,  a 
Binci^,  died  leaving  hipi  surviving  a  widow  and  three  sons  C.  and  two 
others,  all  of  whom  were  bom  deaf  a^d  dumb.  His  widow  succeeded  to 
the  estate,  the  sons  being  disqualified  from  inheriting.  Later  on  C* 
married  and  a  *on  was  born  to  him.  The  widow  thereafter  sold  the  pro- 
perty to  plaintifii9  who  now  sued  to^  recover  possession  fe^m  the  wife  and 
son  ofC.  It  was  contended  for  the  dcfeudints  that  the  wido^  aucc^* 
ing  to  her  husband,  took  only  a  widow's  estate  and  th»t  tilat  eirtate  was 
divested  by  the  after  born  son  of  C. 

^eld,  that  the  plaintiflfs  were  entitled  to  succeed.  Both  in  fact  and 
in  contemplation  of  law  C,'s  son  had  no  existence  w4ien  the  eetate-  vested 
in  the  wfdow;  and  his  subsequent  birth  could  no%*ves*  ttie^^state. 

Held,  further,  that  C/s  son  stood  in  no  better  posittoft  tiisn  wffM 
have  been  occupied  by  his  father  C.  if  the  latter's  difqoiilifioatisn  had  Jiew 
removed  after  the  widow  had  siiceeeded  to  ^he  kiheritauQe ;  and  in,  that 
ease,  the  widow's  tide  wouM  prevail  inasmuch  as  it  was  superior,  to  0/b 
while  his  dipquaMeation  endured.  B^fcti^or  &  Heaton  J^J. 

PoModewa  v.  Venkateeh,  32  Bom  465. 

loint  famUj— ^onV  tn/€rc^  m  if,  tm(Mt*8hol4ifi0  ff  the 

father— Relinq*tuhme^  byfathtr  withou4i  em's  consent,,  voJAHty  of.  HM 
that  Hindu  sons  lining  jointly  with  their  father  are  not  the  co-tenants  of  his 
holding.  A  relinquishnvent  of  hisboldii.g  made  by  the  father  without  the 
OQOSQnt  of  his  sons  is  perfectly  valid.  Pigott  J.  €. 

Sairabjit  Singh  v.  Mohan  Sivgh,  11  O.  C.  2^2. 

—— Irimogeniture.— Be««ridion  on  atienaticn.  Whf«e  tbass 
is  a  custom  of  primogeniture,  thi  re  is  no  restriction  on  alienation:  by  tiie 
incoipbenib  for  the  time  being,  unless  a  special  onstom  is  proved  to  tbe  oogh 
l^^fy  Bolmwood  &  SheKrfudddm  J  J^ 

i^rishna  Pershad  Jtoy  v.  Bcmeph  Chander  ilandd,  8  Cal^L.  J.  274 

— Tf— — BeUglous  Endowment— -ffticioutnsw*  totaXe  ^fe^^^ft^  « 
lift  utate.  Held  that  there  is  i  o  objection  to  Ae  limiiatioii  by  a  Bjaik 
tcstat>r  or  settlor,  of  a  life  estate  followed  by  an  endowment  of  prQ|iQilgr 
to  religious  or  eharitable  purposes.  8Mnl^Q..J*.ik  SmhiUi^ 

Q(Miid  Perehud  t;.  Oimti,  30  AH.  M8. 
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*  Stridhan — MHakshara — llauIen'B     stridhan — Priority    bet- 

ween wateinal  ffrafninvller  mul  fafhe*'ti  mother'^  tMer.  Under  tl'e  Mi* 
takpbara,  the  father'B  moth*  r'*  ►ister  in  eiiMtled  to  succeed  to  the  Ftrulliao 
of  a  maiden  in  preference  to  her  maternal  grandfather. 

Chandavarkar  &  Hea'on  J.  J. 
Jangluhai  v.  Jdha  Appnji^  82  Bom.  409. 

Widow-— Alievation  cfjicrlton  of  esfate^  Cofieent  of  tiext 
reversioner — Vnlidiiy.  An  alien aUon  by  a  widow  of  a  p<»nim  of  her  hus- 
band's efitate  is  valid  if  »» ade  with  the  consent  of  the  next  reversioner. 
The  principle  is  not  restricted  to  the  case  of  alienation  of  the  whole  of 
the  property.  TUxmpini  C.  J.  <fe  Rytes  J. 

Pulin  Ohan^Jer  Mandal  v.  Balai  M  nial,  8  Cal  L.  J*  280. 

.  Will-  Ojndructio^  of^-Fieding  and  paying    Brohm'ns^if 

valid  bequest  A  direction  in  a  Will  for  feeti*  g  and  paying  the  Brahmins 
on  the  day  followii  g  the  tiight  of  the  Sivaratri  is  not  in\alid.      FleUlter  J. 

Kadarv.  Atvt,  12  C.  W.  N.  1C83. 

Condr'  ct'on-  *  Q*ft  to  T  for  htr  9%sUn%rce  a'fl  other 
things, '  Where  the  bequest  ^as  ;n  the  following  word&  *  Given  to  Tiru* 
malai  Ammal,-— wido^  «f  my  sou  Sami  Naiken  who  died  is^uele^sfor  her 
sustenance  and  <•  her  tb  a  ;>  a8  requested  by  her  ai^l  late r  cu  ly  a  g*  neral 
clauae,  thu  t(8tiit>r  »ad  'I  have  given  away  nunja,  punja  and 
other  lands  to  t^e  <  ther  perfions  as  gifb  and  out  of  sympathy  so  t '  ati 
they  may  enjoy  tVeno  as  ihey  like  with  all  the  ovnetship  rightp,  with 
power  of  aLei  a  ion  by  gift.  ^ah.  cxcl.aoge  etc  and  it  was  found  that 
the  land  given  loTiruina'ai  Ammal  was  included  in  the  qove'ies.  Held 
that  the  testator  gave  aa  absolute  estate  to  Tirnmalal  Ammal. 

Arnold  WhiU  C.  J.  &  Atiller  J. 

Bamehandiav.  V^'jayaragavalu,  4  M.  L.  T.  198. 

Will — Cx^n'^raction  of-^Legatee  must  le  in  eoDistenc^  at  the 
date  of  the  te  lit  fr*8  *hath -Appoint  id  daughter,  euf4om  relating  to-^In* 
dian  Sueceencn  Act,  a  lOO.^The  will  of  Hindu  testator,  to  which  the 
provisions  f*f  the  Hindn  Wilh  /ct  did  not  apply,  contained,  infer  alia,  the 
following  paragraph: — *<We  have  no  male  issue.  As  a  suitable  boy  could 
not  be  found  among  the  gnaiis,  she  shall  make  an  adof  tm  accordfnj  to 
her  will  and  in  accordance  with  the  law.  If  no  boy  is  found  and  if  our 
daughter  Venkata  Chinnayya  has  a  son,, that  boy  becomes  a  'Dmhitra 
karta  '  (  heir  as  daughter's  ^n  )  accoidifig  to  the  law  :  so,  that  boy  alone 
should  become  the  'karta'  for  the  enti^ffe^property  belonging  to  me.  Accor- 
ding to  the  law  the  kartttsbip'  idtta  in  <nv  wife.  So  our  ftuieMj  «iUK  ftft  woU 
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as  the  actB  (  rifces  )  to  be  done  through  our  wife  alone  **  At  the  testator's 
death  his  daughtc  r  was  five  year^  old.  SubFequently,  phe  had  sons,  all  of 
whom  predeceased  her.  The  tesiatof  8  widow  died  in  1893  and  the 
daughter  in  1902.  The  present  suit  was  brought  by  the  daughter's  hug- 
band  claimirg  as  the  heir  of  bis  el  lest  son.  who  was  living  in  1893  and 
who,  it  was  contended,  took  the  estate  on  the  widow'n  death  under  the  will 
The  plaint  ff  contended  that  under  the  will  the  daughter's  s^^n  had  all  the 
rights  of  an  adopted  foq: — Kdd,  on  the  construction  of  the  will — (l^That 
the  testatot'8  daughter  was  not 'appoin'^ed'  by  him  to  raise  a  son  for  him. 
The  practicd  of  'ap|oiutipg'  a  daighter  is  now  generally  reputed  to  be  ob- 
solete and  it  lies  ou  the  person  who  alleges  that  she  was  so  appointed  l^ 
thewUl  to  pro 70  that  such  a  custom  esists,  as  the  words  of  the  will  do 
not  wariant  the  inference  that  the  testator  int^nied  to  revive  a  deid  ous* 
torn,  (2)  That  tie  daughter's  sons,  not  having  b(  en  born  at  the  testator's 
death,  to>k  nothing  under  the  will.  Section  100  of  the  Succession  Act 
contemplates  a  poxer  of  disposition  extending  further  in  time  than  that  aU 
lowel  by  the  Hindu  Law  and  the  principle  enacted  by  that  section  does 
not  apply  ^o  thp  ease.  /  enaan  &  Miller  J.  /. 

Sri  R>j%  VenhoUa  Karaaimha  Appa  Rowv.  Sri  Rnjah  Smamni 
ViSfila'a  PufU'hcihama  3ag%nadh.%  Gopala  low,  31  Mad,  310. 

—— Will— Powr  ofappointmen.t,  viUdliy  rf^Person  apfoint^ 
ed.qufiWi^aifms  neoB^ary.—HelJ,  that  a  Hindu  tfstator  has  a  right  to 
grant  a  » o  vi  r  «  f  appointment,  to  a  pprson  named  in  his  will  by  which  the 
final  dfvilition  of  his  estate  should  be  regulated  at  the  termination  of  a 
life  est  at  >  created  under  the  will. 

He^d  fuitier,  that  the  person  capable  of  taking  under  the  will  must 
be  such  a  pf  rson  as  cruld  take  a  gift  inter  vivos  and  therefore  must  either 
m  fact  or  n  contemplation  of  law  be  in  existence  atthe  death  of  the  testator. 

Emn$  Ss  Pigatt  J.  J. 

Narayan  Stfigh  v.  Lai  Rameah  Singh  11  O.  0.  271. 

WaU-Widaw— Joint  hecjvefd^AhBol^/te  Estate.  Where  a 
Hindu  madejja  will  bequeathing  som^  of  his  immoveable  property  to  one 
'f  his  sons  and  his  wife  jointly,  fc^W,  that  even  if  it  be  grants  1  that  the 
Wi'^ow  1  a1  only  a  life  estate  in  her  shsre  of  the  propeity,  the  two  together 
cer  a  » ly  t  ok  an  absolute  estate  in  the  same. 
Tihimda^  v.  Phatumal,  1  Sind  L.  R  249. 

Insolvent— /'Wjf^tiien^  dehtor^Aitichrap.rd—S^ale  of  his  share  in  an^ 
e^^r^tl  p  Oiterttf -- Vai'tition  suit  by  pKrch^iRet*  in  rxeciUiim  maintainabili^' 
tif  tliereof—iCiS  7  of  the  Indian  In^d^veneyAcl  17la,ndl2  vie^Vap.  SiJ.^ 
Where  a  purchaser  in  execution  purchased  the  interest  of  the  iudgemenl-^ 
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debtor  who  was   a  member    of  an  undivided  Hindu  family  and  who  had 
become  an  insolvenb  prior  to  the  execution  sale. 

Held  ia  a  Buit  for  partition  by  the  purcbafler  in  execution  against  tke 
other  memberB  of  the  joint  family  that  the  judgement-debtor  had  no  sale- 
able inUreBt  in  the  property  as  under  sec.  7  of  the  Insolvency  act,  Mb  pro* 
perty  had  vested  in  the  official  as&ignee. 

Mwnro  &  Sanlcar€tn  Kerir  3.  3. 

amikdmfpaym'  v.  Brnma^  aru,  am  Bavta  ArunMheSm  OhM%m%  4 

M.  L.  T.  im 

twfiWiMkm-^Swseemi^n  to  foreign  stalte^Tipperah  Raj,  mvcemion 
t^-^A€t  ^  atate^Bedarmtory  mit—OjnHngmt  right^Right  of  mit.  The 
Chro«t0  in  British  India  have  no  jttrifldiction  to  decide  a  question  as  to 
wImi  i^  entitled  to  succeed  to  the  Raj  of  a  Foreign  Sovereign  State  or  to 
angr  iamioveable  property,  which  goes  with  the  raj,  althongh  situated  in 
Brftish  tenitery.  Speeial  BendK. 

Samarendra  Chundra,S5  Calc.  777. 

Waiver — Point  in  second  appeal  Where  the  plaintififs  va- 
lued their  claim  in  the  Munsiff's  Court  at  Bs.  500  and  issue  was  taken 
on  the  point  which  if  decided  in  favour  of  the  defendant  would  have  ousted 
the  MuQsiiP^  jurisdictian)  6ut  no  evidence  was  adduced  there  was  no 
waiTer  of  jtirisdiclion  a!id  the  H  gh  Court  can  therefore  allow  it  on 
•eoottd  appeal.  Mookerjee  £  Bdmwood  J.  J. 

BOm  Halwai  v.  Mohef^  ffalwai,  8  CaL  L.  J.  207. 

KMAKWM—Bantwa  Memons.  The  Baotwa  Memons  are  to  be.  treated 
as  the  Cutchi  Memons  ;  the  C'liehi  Me  nons  (  like  khoja  concerts  from 
Htttdnism )  are  governed  by  Hindu  Law  in  all  general  queptions  of 
inJMDtaaoe  and  suecAssion;  but  if  a  Memon  son  assert  a  right  to 
pmiliiB  i^ttini*  %  living  unwilling  fafither,.  he  most  prove  a  caste  custom; 
s  moAer  or  a  ebopmotber  has  a  higher  »tatus  than  a  mere  co- 
parcener's  widow  and  pke  is  entitled  to  a  share  equal  to  that  of 
her  husband  bnt  from  that  share  must  be  deducted  the  ▼akie  of  any 
stridhan  received  by   her  as  a  gifc  fro  o  her  father  in*iaw  or  her  husband, 

Memon  Ashrak  i>oa  n  Memon  Oem^n^  18  K.at.  L,  R.  196. 

— ^Limitation  Att96^KnowMgr^Meaning  of  The  knowledge  inten- 
ded by  Art.  95  of  the  L'mitaiion  Act  is  not  mere  suspicion  but  such  de- 
finite knowledge  as  enable;  the  jepson  defrauded  to  seek  his  remedy  in 
Court  means  ^of  knowledge  aod  knowledge  are  not  m  a  gentml  sense 
identical 

fhffii  Kufipv.  Flflito  Bkima,  18  Kat,  I,  B,  167,. 
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— <— Begistration  Act  Seo.  n—RegiatTodion.  Where  (he  oustom 
created  theright,  and  not  the  document,  which  simply  admitted  the  ezis* 
tenceof  the  custom,  the  document  was  held  not  to  require  registration  for 
a  purely  collateral  purpose  creating  no  interest  in  immoveable  property. 

Meman  Adhr(khman  v.  Memon  Oaman,  18  Eat  L.  B.  196. 

Sanction — P&MUng  oivU  appeal.  If  a  defendant  whose  pro- 
secntion  has  been  ordered  in  a  suit  brought  to  set  aside  a  decree  ob- 
tained by  fraud,  requests  the  appellate  Court  to  hear  his  appeal  before 
oriminal  proceedings  have  begun,  the  question  of  fraud  should  be  through- 
ly dealt  with. 

8oni  Kanji  v.  Wala  BhifM,  18  K.  U  R.  196. 

Land-Holder  and  Tenant— Partition-^BighU  of  tenanti  in  r6$peet 
0/  houses  sites  in  the  abadi. — As  the  result  of  the  partition  of  a  yiUage 
hitherto  forming  one  mahal  into  two  mahals  the  occupancy  holding  of  a 
tenant  fell  into  one  mahal  owned  by  one  co-sharer,  whilst  a  house  which 
the  tenant  and  his  predecessors  in  title  had  occupied  for  a  considerable 
period  as  appurtenant  to  the  agricultural  holding  fell  into  the  other  mahal 
owned  by  the  other  eo-eharer.  Hdd  that  the  partition  effected  no  change 
in  tiie  position  cf  the  tenant :  so  long  as  lie  oontinued  in  posseasion  of  hifl 
oocupaney  holding  he  oonld  not  be  ejeeted  flrom  his  home  in  the  abadi  of 
the  Tillage,  nor  oonM  he  be  required  to  pay  rent  therefor.  Dhaeram  Singh 
V.  Bhodar,  Weekly  Notes,  1006,  p.  128,  followed  Sundae  Lai  v.  Ohajju, 
Weekly  Notes,  1901,  p.  42>  distinguished.  Patina  v.  Nasrir  HusoM^  Week* 
ly  Notes.  1902,  p.  60,  doubted.  {F.  B.) 

Saddu  V.  Bihari  8%ngK  80  All.  282. 

Landlord  and  TensJit— Bight  of  Tenant  to  out  trees  other  than  fruit 
6aa9"itigf  ones. — Held  that  a  landlord  is  entitled  to  restrain  the  tenant  from 
cutting  down  fruit-bearing    trees. 

Sankaran  Nair  <k  AMur  Bahim  J.  J* 
Bajai    Thinimonarayanum  Bahadur  Oaru  v,  P.  Bama   Bayanum 

Qamu  4.  M.  L.  T.  187. 
Ejectment — notice  to  quit^Interesse  termini-^'persons  having 
rights  of— Form  of  notice— Damages— acceptance  of  rent  ajter  expiry  of 
notice  to  quit  if  waiver. — An  interssee  termine  is  an  existing  real  right 
which  gives  the  owner,  thereof  an  immediate  right  of  entry  and  conse- 
qnently  entitles  him  to  serve  a  notice  to  quit  to  the  tenant  in  possession. 
The  plaintiff  who  had  an  interease  termini  gave  notice  to  quit,  through 
his  attorneys,  to  the  Defendant,  a  tenant  in  possession  in  the  following 
t^rms: — We  give  you  notice  that  our  client  will  reo^uire  ypu  to  vi^ate  and 
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give  up  possession  of  tbe  premises  oh  the  24th  Febrnary  next  and 
that  should  you  fail  to  comply  with  the  request  our  client  will  take  pro- 
oeedingfr  against  you  to  eject  you  from  the  premises  and  he  will  charge 
you  the  sum  of  Bs.  350  per  mensem  as  damages  sustained  by  him  during 
such  period  as  you  continue  in  possession  after  the  2dth  proximo*" 

Held  it  was  good  clear  notice  to  quit  and  the  addition  of  the  second 
portion  of  the  notice  did  not  vitiate  it. 

The  Defendant  began  to  occupy  the  tenement  from  the  1st  April  1904 
and  submitted  that  the  notice  to  quit  ought  to  have  been  made  to  expire 
on  the  1st  March  and  not  the  29th  February. 

Held,  the  notice  to  expire  on  the  29th  February  was  good,  altiioi^h  it 
would  be  more  usual  to,  make  the  notice  expire  on  the  1st  Marehb 

A  Plaintiff  who  has  an  interesee  termini  may  if  his  right  to  immediate 
entry  is  interfered!  with  maintain  an  action  for  damages.  Fletcher  J. 

AcMphe  Shrager  v.  Enma  Price  12  0.  W.  N.  1060. 

Xtaadlord  and  Xenant—  Tortious  e^tion^Sii^fpenaicn  of  rent—Aet 
Qovermmhm  iSrvotfi^AA^JMHMd  hy  SUjdui^--'B^ee^  i^Tke  plaintiff  sued 
the  Manager^  BnMmbeMd  Estates,,  for  wst  injtiBolite  oeitrMiing  him  ft%m 
xeeoveoing  bf  wamrit  the  reot^  paybl«  by  the  pUufititf  under  a>  tease  take* 
by  him  froitn  the  dtMidaAtiaoA  fur  dmiagesj  aUAgkig  timt:  subsequent  ^  tlM^ 
lease,  the  Em^utiTe  Bn^mees;:  Fabln^  wetka  DepartwiMt;  had  **  illegally  " 
plowed  the  CSaoal  by  which  thai  Idnd^  leased^ <mi  were  Watered,  and  had 
thus  deprived  them  olf  tbeiv  utnlityi 

B^dd^  that  the  lessor's  covenant  for  positession  without  intenruption  ie 
not  covenant  against  tortious  eviction^  and/  the  aot  compUiaed  of,  being  the 
illegal  act  of  the  Executive  Engineer,  the  plaintiff's  remedy  was  against 
the  Exeeutive  Engineer,  and  defendant. 

Held^  furter  that  in  so  doing,  the  Executive  Engineer  was  not  acting 
as  the  Agent  of  Government  (  i.  e,,  of  the  alleged  paramount  title  J,  as  he 
had  been  vested  with  authority  by  the  Statute  and  not  by  the  will  of 
Qovemment. 

Daywnal  AdcUmoA  v.  The  Manager,  Eneumbered  Estates  in  Bind, 

1  Sind  L.  R.  244. 

Land  Bevenne  Aot(III  of  1901)  (N.W.P.)  a.  1^2.— Purchaser'sliabi- 
lityfcT  arrears  ofGoverwment  Revenue — Liability  as  between  purdutser  and 
original  co-sharer — Contribution  between  persons  equally  liable  for  payment- 
Contract  Acbt  8.  69. — Held,  that  the  object  of  the  second  part  of  the  first 
clause  oE  section  142  of  Aot  III  of  1901  is  not  to  transfer  the  liability  for 
the  revenue  from  one  person  to  another  but  to  make  the  person  succeed* 
ing  to  the  property  liable  in  addition  to  those  already  liable^ 
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Held  further,  that  as  between  a  vendee  and  the  vendori  in  the  ab- 
sence of  a  contract  to  the  contrary,  the  responEibility  for  payment  of  the 
arrears  of  revenue  rests  on  the  latter  who  enjoyed  the  piopeity  during 
the  time  for  which  the  arrears  were  payable. 

Hdd  aUo,  that  sec.  G9  of  the  Coniraot  Act  applies  to  oaEes  in  which 
both  plaintiff  and  defendant  were  liable  for  a  payment  which  has  been 
made  by  the  plaintiff  alone.  Chewier  &  Exans  J.  C. 

Jagcie  v.  Razawand  Singh  11.  0. 0.  279. 

Laad  AcqvdB\Uon—Apporti<mmefU—IkLndlord  and  tenant— Bengal 
T^na/noy  Act,  5.  50,  applicability  of^-Presumpiio^  of  permamency  of  AoW- 
ing—'Oompensation  money.  In  apportioning  compensation  money  between 
the  landlord  and  tenant  in  a  Land  Acquisition  proceeding,  S.  50  of  the 
Beogal  Tenancy  Act  has  no  direct  application,  but  the  principle  involved 
in  that  section  is  a  oseful  gnide  to  the  Courts  in  matters  of  this  nature, 

McLdean  0.  J.  &  Ooxe  J. 

Jf&ifida  Lai  Ooswami  v.  Atarmam  Dasee,  35  Cal  763. 

Legatee — Beaiduary^When  estate  ve^  in.  A  residuary  legatee  does  not 
become  the  ''proprietor"  of  the  estate  until  the  administration  has  been 
completed  ann  the  residue  ascertained  and  made  over  by  the  executors  to 
him.  Woodroffe  J. 

Oanada  Sundari  Chaudhurani  v.  Nalini  Banjan  Baha,  12  CW.N.  1065. 

libel — Privilege—l^radeproteotiue  iodety — Information  as  to  jjosi- 
tion  of  business  men  sullied  to  svAscribers  for  consideration — Foite.n« 
leering  of  information — Welfare  of  society  not  served  by  such  business-^ 
American  authorities — Value  of — The  defendants  carried  on  the  buBiness 
of  a  trade  protective  society,  their  bosiness  consisting  in  obtaining  infor« 
mation  with  reference  to  the  commercial  standing  and  positions  of  pecBons 
in  the  state  of  New  South  Wales  and  elsewhere  and  in  communicatiag 
such  information  confidenUally  to  subscribers  to  the  agency  in  response 
to  specific  and  eonfidentiat  enquiry  on  their  part. 

Held-Thvkt  the  defendants  are  really  to  be  regarded  as  volunteers  iq 
supplying  the  information  which  they  profess  to  have  at  their  disposal  and 
their  motive  in  carrying  on  the  business  is  self 'interest. 

That  having  regard  to  the  methods  which  will  be  naturally  adopted 
in  carrying  on  such  a  business  it  is  not  for  the  welfare  of  society  that 
the  protection  which  the  law  throws  around  oommunioailons  made  in 
legitimate  Aelf  defence  or  from  v^ionc^ide  sense  of  duty,  should  be  ex- 
tended to  communications  made  from  motives  of  self-interest  by  pefsonisf 
who  trade  for  profit  in  the  characters  of  other  people. 
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In  casei  which  are  Bear  the  line  and  in  cases  which  may  give  rise 
to  a  diflFerence  of  opinion  the  circomstances  that  information  is  volunteered 
ifl  an  important  element  for  consideration. 

Hdd  in  an  action  for  libel  brought  against  Ihe  defendants  by  a  firm 
in  respect  of  whom  the  Defendants  had  made  commnnications  to  a  subs* 
criber  that  the  same  were  not  made  on  a  priviledged  occasion.  P.  C. 

Macintosh  v.  Dunn,  12  0.  W.  N.  1053. 

Limitation  Act  sea  10 — Trust  for  a  ^pedjlo  purpose^  meaning  of 
the  expression — Express  trust— English  Law—PMa  money  deposit^  wUh 
ihe  bride* s  father— Misappropriation  of  the  mm— Suit  to  recov&r  (he  money 
Limitation. — The  plaintiffs  were  husband  and  wife.  A  sum  of  Bs.  866,  be- 
ing the  amount  of  the  female  plaintiff's  paUa  or  dowry,  was,  on  the  ocea* 
lasion  of  her  betrothal  to  the  male  plaintiff  in  1871,  made  over  by  the 
nukle  plaintiff's  father  to  the  keeping  of  the  lady's  father  as  a  fund  oons^- 
tituting  her  paUa  in  accordance  with  the  usual  practice  prevailing  in  the 
caste.  This  fund  having  been  misappropriated  either  by  the  original  tms« 
tee  or  aiter  his  death  by  his  legal  representatives,  this  suit  was  brought 
to  recover  the  sum.  The  defendants  contended  that  the  suit  was  barred 
by  limitation.  Held,  that  section  10  of  the  Limitation  Act  applied  to  the 
case;  and  that  it  was,  therefore,  not  barred.  Section  10  of  the  Limitation 
Act  requires,  as  conditions  precedent  te  its  applicability,  firsb  that  the  suit 
should  be  against  a  person  in  whom  property  has  become  vested  in  trust 
for  a  specific  purpose  or  against  his  legal  representatives  or  assigns,  and, 
secondly,  that  the  suit  should  be  for  the  purpose  of  following  such  proper* 
ty  in  his  or  their  hands.  The  phrase  ^'trust  for  a  specific  purpose"  in  sec- 
tion 10  of  the  Act  is  merely  a  more  expanded  made  of  expressing  the  same 
idea  as  that  conveyed  by  the  expression  ^'express  trust"  in  English  law.  It 
is  used  in  the  section  in  contradistinction  to  trusts  arising  by  implica- 
tion of  law,  trust  resulting  and  truste  constructive.  The  meaning  of  the 
expression  ''following  the  property"  discussed  and  explained. 

BaJtchdor  &  Heaton  J.  J. 

Bhurabhai  v.  Bai  Buxmani  32  Bom.  394. 

&  20 — Part  paymsnt— Endorsement  not  in  debtor's  hand, 
but  only  signed  by  him — When  debtor  can  write,  whether  such  %ignaiv,re 
is  sufficient  to  save  limitation. — Where  a  debtor  can  write,  but  an  endor- 
sement is  written  by  another  person  and  only  signed  by  him,  it  is  not  an 
endorsement,  which  is,  as  far  as  possible,  in  his  handwriting,  and  therefore  it 
is  not  sufficient  under  the  provisions  of  section  20  of  the  Limitation  Act  lo 
create  a  new  period  of  limitation.  Brette  &  Ooxe  J.  J. 

SanHshwar  Mahanta  v.  Lakhikania  Mahanta,  35  Calc.  818. 
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-aeo.  ZZ— Added  plaintiff— ?ro  forma  defendant  joined  cm 


Vlaintiff—Vfhete  a  person  who  was  at  the  instittitiou  of  a  suit  made  a  pro 
forma  defendant  snbeequently  is  jomed  as  a  plaintiff,  see.  22  of  the  lamita* 
tioD  Act  does  not  apply.  In  such  a  case  the  added  plaintiff  is  not  a  new 
plaintiff.  Stephen,  &  Holmwood  J,  J. 

Nagendrabala  Ddya  v.  Tarapada  Acharjee  8  C.  L.  J.  286. 

Article  11,  Civil  Frooedure  Code,    seotion  336— 

Vurehasere  at  Court  sale—Obstmetion  to  delivery  of  poeeeseion—Ohatrwtor 
manager  of  joint  family  consisting  of  minors— Partition  between  cbstruo^ 
tor  and  mdn^yrs— Allotment  of  the  property  to  the  share  of  minors— With- 
drawal of  the  obstruetor  by  default  without  notice  to  minors— Design  on 
the  part  of  the  obstructor— Order  awarding  possession  to  purchasers— Suit 
by  minors  to  recover  possession^  Limitation — Certain  purchasers  of  lands 
at  a  Court- sale  applied  to  be  put  in  possession  of  the  property  but  the  de- 
livery of  possession  waa  obstructed  by  one  V.  who  was  the  manager  of  a 
joint  family  consisting  of  himself  and  bis  two  minor  step-brothers.  While 
the  obstruction  proceedings  were  pending  a  farkhat  or  settlement  on  parti- 
tion had  been  arrived  at  between  the  obstructor  and  his  two  minor  step- 
brothers and  the  lands  had  fallen  to  the  share  of  the  minors.  V.  thereupon 
designedly  withdrew  from  the  obstruction  proceedings  by  allowing  them 
to  be  dismissed.for  default,  without  giving  notice  of  his  abandonment  to 
the  minors  and  an  order  was  passed  awarding  possession  to  the  purchasers 
in  the  absence  of  any  appearance  by  V.  The  order  was  passed  on  the  6th 
August  1908.  The  farkhat  or  settlement  on  partition,  which  for  its  validi- 
ty required  the  sanction  of  the  Oou^^,  had  never  received  that  sanction 
and  it  was  subsequently  set  aside  at  the  instance  of  the  plaintiffs.  In  the 
year  1903  the  plaintiffs^  that  is,  the  step-brothers  of  V.  to  whom  the  lands 
had  been  alloted,  brought  a  suit  to  recover  possession  of  the  lands.  Both 
the  lower  Courts  held  the  suit  to  be  barred  under  Article  11,  of  the  Li- 
mitation  Act. 

Held,  on  second  appeal  by  plaintiff  1,  that  the  suit  was  not  time-bar- 
red  under  Article  11,  of  the  Limitation  Act  as;the  minors  were  not  «  effi- 
ciently represented.  "  ?admakar  v.  Mahadev  10  Bom.  21,  followed.  The 
withdrawal  of  V.  by  default  from  the  obstruction  proceedings  was  design- 
ed by  him  (as  appeared  from  the  circumstances)  in  order  to  deprive  the 
minors  of  an  opportunity  of  being  heard.  The  minors  had  no  opportunity 
of  protesting  their  interest  which  V.  had  abandoned  without  notice  to  them 
or  to  any  one  on  their  behalf.  Batchdor  J. 

ahidapa  v.  Venkotji  32  Bom.  404. 
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JHstrainl — Removal  of  erop—SuU  for  damages — jTrespoM — conversum. 
Where  it  was  found  that  the  defendant  had  set  up  a  fictitious  landlord 
and  a  fietitieus  tenant  in  respect  of  the  plaintiff's  holding,  and  having 
obtained  a  prooeBs  for  distraint  from  Court,  caused  the  standing  crops  on 
the  holding  to  be  distrained  and  subsequently  cut  and  removed  them. 

Hdd  {Per  Rampini  C.  J.  &  Oeidt  J.)  that  the  plaintiff's  suit  for 
damages  ia  respect.of  the  above  acts  «f  the  deleiMlaQt  iieli  within  ait.  36 
of  ^he  second  schedule  of  the  Limitation  Act.  Moheah  v.  Huri,  9  C.  W.  N. 
■3T6;  Mungun  v.  Ihdhin,  2  C.  W.  N.  266,  S.  C,  26  Cal.  692  referred  to. 

Per  Doss  J.  (contra)  that  so  far  as  the  defendant  wrongfully  entered 
on  the  land,  the  suit  was  governed  by  art.  39  and  in  regard  to  the  lemoval 
of  the  crop  after  it  was  cat,  the  suit  was  governed  by  art.  49  of  the  second 
schedule  of  the  Limitation  Act.  Qeidt  J. 

Sripati  V.  Harikfvr,  12  C.  W.  N.  1090. 

Artiole  179^Inrialmemt  deeree—FaUur  to  pay  instalment 
IFMver— Pttymen^  of  inier€$t — lAmitatiau  Act  Article  179.  Held,  (  1  ) 
No  distinetion  can  be  drawn  between  a  case  in  which  the  decree  provides 
thait^n  no»-pa3rioent  of  any  installment  ^the  whole  amount  ^SBhall"  beeome 
due  and  one  which  provides  that  the  whole  amount  "may"  become  dae» 
The  provision  being  for  the  benefit  of  the  creditor,  the  presumption  is  that 
4ie^oes  not  waive  it,  and  the  defendant  may  well  consider  the  whole 
amount  te  be  due  from  the  date  of  deSeiult. 

Furthermore  where  the  decree -holder  actually  applies  for  execution  of 
bis  decree  for  the  whole  amount,  he  thereby  does  an  unequivocal  act  to  the 
knowledge  of  the  defendant,  showing  which  of  the  two  alternatives  he 
adopts  and  his  election  is  final. 

An  execution  application  filed  more  than  3  years  Ifrom  the  date  of 
such  default  or  such  election  is  time-barred. 

(2)  If  the  decree-holder  relies  on  payment  of  interest  as  saving  Limi« 
tation,  he  must  satisfactorily  prove  that  the  payment  was  made  before  the 
prescribed  time,  and  was  specifically  appropriated  to  interest.  A  proof  of 
general  payment  is  not  sufficient.  Damodhar  vs.  Jankibai,  6  Bom.  L  R.  p. 
860  followed. 

Jethanand  Topandas  v.  Lalamal  SUalmaL  1  Sind.  L.  XL  282. 

JKadrv  City  Munioipul  Act  (8  of  1004)  S,  176,  soh.  V— *Ciipi<aZ'" 
Meaning  of—StoAuUs—Interpretaiion—PrinGiplUa.  Hdd,  that  the  word 
"capital"  in  schedule  V  pf  the  Madras  CSty  Municipal  Act,  does  not  mean 
exclusively  nominal  capital. 
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Held  aleo,  that  m  the  case  of  the  Fund  in  qneBtion  having  a  deelap- 
ed  nominal  capital  of  Bb.  39«99,976  divided  into  357,  168  ahareB  of  Bt. 
84  each,  BnbBcribed  for  by  paymen\i  of  Be.  1  per  mensem  over  a  period  of 
7.  years  (the  payment  not  being  demandable  in  advance^  the  word  capital 
should  be  interpreted  only  as  ^'paid-up  capital." 

The  ovdisary  and  popular  meaning  of  the  word  '^capilaV'  is  money 
aetnally  ooatvibiited  for  employment  in  bnfiinese. 

The  underlying  principle  of  Schedule  Y  seems  to  be  that  taxation, 
should  be  roughly  proportionate  to  the  professional  incomes  of  indivi- 
duals and  the  profits  of  eompanies. 

The  subject  is  not  be  taxed  unless  the  language  of  the  statute  clearly 
imposes  it. 

The  Indian  Companies  Act  cannot  be  resorted  to  in  the  interpretation 
of  the  Madras  City  Municipal  Act,  as  the  two  Acts  are  not  in  pari  materia. 
In  construing  an  Act,  in  the  absence  of  a  definition  of  a  word  in  the  Act 
itself  the  presumption  is  that  the  word  is  used  in  the  Act  in  its  ordinary 
and  popular  meaning. 

S.  176  of  the  Madras  City  Municipal  Act  hardly  contemplates  a  refer- 
ence in  general  and  abstract  terms.  It  only  empowers  the  Magistrates  to 
state  a  case  on  any  appeal  before  them  and  refer  the  same  for  the  decision 
of  the  High  Court,  i.  e.,  to  state  all  the  matters  necessary  for  the  decision 
of  the  particular  case  before  them  on  appeal  and  to  refer  the  case  so 
stated  for  derision.  Beneon  &  Munr0  J.  J. 

The  Mylapore  Hindu  Permanent  Fund  Ld.  v.  The  Corporation   of 

M  adraa,  18  M.  L.  J.  849. 

Madras  District  Hnnicipalities  Act,  Ss.  85  and  88— Registration 
-^Oimri — Obliteration  of  number  on  one  aide  and  painting:  it  on/  amoOier 
^^lUegab  coUeeHotm  of  toU  Municipality,  not  liaMe.  Removing  the  regte- 
ItalioQ  number  from  one  axle  and  affixing  it  on  an<^her  is  not  a&  offenoa 
within  the  meaning  of  Ss.  85  and  88  of  the  District  Mmicipalitiee  Aet, 
inlesaitbe  that  such  affixing  is  contrary  to  any  bye-law  of  the  Monioi* 
pality  under  S.  85.  Where  the  number  was  so  removed  foom  one  axle 
and  affixed  to  another  axk  of  a  cart  by  the  owner,  the  Municipality  is  not 
liable  ia  respect  of  tolls  illegally  collected  by  the  toll  contractor,  but  is 
only  liable  in  respect  of  any  license  fee  collected  by  itself. 

White  C.  J.  &  Boddam  J. 

C.  K  SrimvoM  v.  The  Mun.  Council,  18  M.  L.  J.  377 . 

MaHoioilS  ^tOBeOTXtion— Suit  for— Information  to  police— Prose- 
^fiviHon  by  poiiee,  in  tigat^  an^  con  ucted  by    private    individ^tU — Jieal 
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Prosecutor  liable — Question  of  jaci — Malice.  A  suit  for  damages  for  ma- 
lioiouB  prosecution  may  lie  against  a  person  who  makes  a  false  report 
which  results  in  a  prosecution  or  who  instigates  the  police  to  send  persons 
up  for  trial  or  who  conducts  the  case  against  those  persons  when  sent  up 
for  trial. 

The  question  in  all  cases  of  this  kind  must  be — who  was  the  prosecu* 
tor  ?  And  the  answer  must  depend  upon  the  whole  circumstances  of  the 
case.  The  mere  setting  of  the  law  in  motion  is  not  the  criterion.  The 
conduct  of  the  complainant  before  and  after  making  the  charge  must  be 
taken  into  consideration.  Nor  is  it  enough  to  say  that  the  prosecution 
was  instituted  and  condacted  by  the  police. 

Whether  or  not  in  any  case,  the  prosecution  was  instituted  and  con* 
ducted   by  the  police  is  a  question  of  fact. 

The  foundation  of  the  action  is  malice  and  malice  may  be  shown  at 
any  time  in  the  course  of  the  enquiry.  If  a  complainant  does  not  go 
beyond  giving  what  he  believes  to  the  correct  information  to  the  police, 
and  the  police  without  further  interference  on  his  part  fezcept  giving  such 
honest  assistance  as  they  may  repuirc),  think  fit  to  prosecute,  it  would  be 
improper  to  make  him  responsible  in  damages  for  the  failure  of  the  pro- 
secution.   NarMiga  v.  Mathaya^  20  Mad.  302,  considered. 

Pandit  Oaya  v.  Sardar  Dhagat,  12  C.  W.  N.  1017. 

Malikana— CTaim  for—The  Land  Bsgistration  Act  (VII  of  1876  B.C. 
8.  78  which  is  not  a  claim  for  rent.  S.  78  of  the  Land  Registration  Aot 
is  no  bar  to  claim  for  Malikana  which  is  not  a  claim  for  rent. 

Mookerjee  &  Caspersz  J.  J. 

Syed  Shah  Najamuddin  Hyder  v,  Syed  Zahid  Hossein,  8  C.L.J.  300. 

Mortg;age — Suit  for  redemption — Old  m^artgage-^Burden  of  proof— 
Sewndofty  evidence  of  terms  of  a  mortgage-deed— Admission.  In  a  suit 
for  redemption  of  a  mortgage,  of  1846  held,  with  reference  to  the  provisions 
of  S.  6  of  Act  I  of  1862,  that  the  burden  is  on  the  plaintiff  to  give  at  least 
prima  facie  proof  that  the  mortgage  is  radeemable.  Jtajdh  Rishen  DuU 
Bam  V.  Narendra  Bahadur  Singh,  referred  to. 

Held  further,,  that  secondary  evidence  of  the  terms  of  the  mortgage 
deed,  if  admissible,  must  be  of  the  kinds  specified  in  S.  63  of  the  Evidence 
Act. 

Meld  alio,  that  no  admission  by  the  mortgagee  can  operate  to  make  a 
mortgage  redeemable  which  by  law  was  irredeemable,  at  the  time  when  the 
admission  was  made.  Evans  &  Vigot  J.  0. 

KayaUh  Scholarship  Trust  Allahabad  v,  Shanlcer  XHn^  U  Ot  Ot  285^ 
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Suit — PartieS'-Viiiane  mortgagee  necessary  party — Decree 
dftained  withov,t  impleading  him  void— Civil  Procedure  Code,  Ss^SS,  978, 
S80  and  USS— Transfer  ef  Property  Act,  S.  86.  Held,  that  in  a  suit 
lMN)Ught  by  a  prior  mortgagee  on  the  baeis  of  moitgage  for  recovering  the 
mortgage  money  by  sale  of  the  mortgaged  property,  all  subfleqaent  en- 
cumbrancers, if  any,  are  necesFAry  parties,  and  so  the  mortgaged  property 
can  neither  be  attached  nor  sold  in  a  decree  obtained  by  him  against  the 
mortgagor  alone  without  impleading  the  puisne  mortgagee  in  pofiseesioo. 

Bdd  also,  that  though  the  Transfer  of  Property  Act  is  not  in  force  in 
the  Punjab  the  principles  laid  down  therein  can  be  followed  in  the  absence 
of  any  other  rules  of  Lav  to  the  contrary.      Robertson  &  Kensington  J.  J. 

Hukam  v.  Karam,  3  Pun.  W.  R.  492. 

Hnhammadau  Law— (7^/^—  Usufruct ^Ariat — Held  upon  application 
for  review  of  judgment  in  the  case  of  Mumtaz-un-nissa  v.  Tufail  Ahmad, 
28  All.,  264;  Weekly  Notes,  1905,  p.  269,  that  what  was  decided  in  that 
was  that  the  transfer  there  in  question  was  not  an  absolute  gift,  so  that  any 
limitation  or  oanaition  limiting  it  would  be  void  under  the  Muhammedan 
Law.  but  that,  taking  the  transaction  as  a  whole,  it  was  a  grant  of  the  usu- 
fmot  of  the  property  to  Mussammat  Habib-un-nissa  for  her  life.  It  was  not 
intended  to  be  laid  down  that  the  transfer  being  an  ariat  was  invalid. 

Bannerji  cfe  Richards  J.  J. 

Kh'jdil  Ahmad.    In  the  matter  of  the  petition  of — 30    All.  309. 

ULuuioipBlitj—SuratOity  Municipality — Rtdes  framed  in  (he  year 
1906,  Rules  1  (2),  4  (a).  (/)  (5),  (6),  (7)— Water  supply  by  the  Munidpalt- 
ty — Notice  to  ctU  off  the  water-supply — Waste—Domestic  purposes — Legiti- 
mate  household  purposes — Use  of  water  by  bona  fide  occupiers  of  a  house. 
The  ]^aintiff,  an  owner  and  occupier  of  a  house  in  Surat,  brought  a  suit 
agfldnst  the  Surat  City  Municipality  for  an  injunction  restraining  the  Muni- 
cipality from  cutting  off  the  water-supply  which  had  been  provided  for  him 
under  certain  rules  in  force  in  the  year  1898. 

The  Municipality  as  defendants  contended  that  under  the  rules  which 
they  had  made  in  the  year  1905,  the;  were  entitled  to  out  off  the  water- 
connection  with  the  plaintitl  's  house  because  he  allowed  the  water  to  run  to 
waste,  inasmuch  as  it  wae  used  by  families  of  tenants  who  were  not  of  the 
bmil;  of  the  plaintiff. 

Hdd,  that  under  the  rules  framed  by  the  Surat  City  Municipality  in 
the  year  1905,  so  long  as  the  plaintiff  occupied  a  house  not  inhabited  by 
more  than  three  families  (rule  7),  he  was  entitled  to  the  water* supplv 
wUch  he  bad  enjoyed. 
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HtLd,  further,  that  the  application  of  the  words  ''ran  to  waste"  in  mle  \ 
cUase  (/)  f3)  depended  npon  the  constracuon  of  the  definition  of  ''domeatic 
porpoeee"  in  rule  1  (2).  The  defiuition  of  "dotneatic  parpoaes"  meant  no- 
thing more  or  less  than  legitimate  hoosehold  purposes.  The  user  for  legi- 
timate hoosebold  porposes  by  more  than  one  family  in  the  house  was  not 
waste  within  the  meaning  of  the    defioition.  Scoit  C.  J.  &  Knight  J. 

Surat  City  Mwiidpaliiy  v.  Tyabji^  32  Bom.  460. 

Negotiable  Instrament— Pu^iti^  an  end  to.  A  negotiable  instm* 
ment  can  only  be  assigned  by  endorsement.  That  does  not  prevent  any  ar- 
rangement not  to  negotiate  but  to  pat  an  end  to  it.         Ooace  Jt  Doas  J.  J. 

12  C.  W.  N.  1103. 

Occnpancy  holding— -BTon-fran^/eraWe  bequest  of,  if  void  or  voidcMe 
— Voi  I  and  voidable  transaction — Naiure  of^Reeognition  by  landlord  of 
transfer.  When  a  transfer  of  a  non-transferable  occupancy  holding  takes 
place  the  transaction  is  in  law  voidable  at  the  option  of  the  landlord  only. 
Hence  the  heir  of  an  occnpancy  raipat  of  such  holding  is  boond  by  a  be- 
quest of  the  holding  made  by  the  latter  in  favour  of  a  stranger.  If  a  tran- 
saction  is  void,  no  rights  in  favour  of  either  party  can  grow  under  it  nor  can 
it  form  the  foandation  of  any  estoppel  It  is  not  necessary  to  have  it  set 
aside;  its  invalidity  may  be  set  up  whenever  it  is  sought  to  be  enforced  or 
ratified. 

If  a  transic^ion  is  voidable  it  is  valid  and  binding  upon  the  parties  and 
persons  deriving  title  through  them,  whether  by  descent,  purehasor  other- 
wise until  it  is  avoided.  The  transfer  of  an  occupancy  holding  which  is 
not  tranaferable  by  local  custom  may  be  validated  by  the  consent  of  the  land- 
lord. 

When  the  landlord  recognises  the  transfer  as  valid  he  reoogaises  the 
transfer  of  the  existing  occupancy  right  as  a  valid  transaction.        Doss  J. 

Hari  Dass  Bairage  v.  Undory  Chandra    Das,  8  G.    L.  J.  261  ^ 

12  C.  W.  N.  1086. 

Partition  Aet,  section  4 — Transfer  of  Property  Act,  section  44— 
"  Undivided  family  " — Section  4  of  the  partition  Act  applicable  to  Muha* 
mmadans.  Held  that  Muhanmadans  are  not  excluded  fiom  the  benefit  of 
section  4  of  the  Partition  Act.  Kalka  Fershad  v.  Banky  Loll,  9  Oudh  Cases, 
158,  approved.    Ha^mat  Ali  v.  ilnhammad  Umar,  29  AIL  308  overruled. 

F.  B. 

SuMan  Begam  v.  Debi  Prasad,  30  All.  324. 

partners— Pro-note  executed  by  some  in  favour  of  another  partner-^ 
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MaintainibUiiy  of  the  suit  by  the  latter.  Generally  one  partner  is  not  en- 
forced to  maintain  a  snit  other  than  a  suit  for  dissolntion  against  the  ether 
members  of  the  firm  in  reapect  of  the  partnership  transaotion  on  the  ground 
that  the  plaintiff  as  a  m<;mber  of  the  firm  would  be  a  necessary  defendant 
and  that  a  man  cannot  maintain  a  suit  against  himself. 

Held — That  this  rule  is  no  bar  to  a  snit  by  one  of  the  membsrs  of  a 
firm  upon  a  pro-note  given  him  by  the  other  members  of  the  firm  ia  respect 
of  an  advance  made  by  him  to  the  firm.  BuBtomji  v.  Sheth,  26  Bom.  606| 
explained.  WalUs  &  Munro  J,  J. 

Vallum  Koudu  v.  Mallupeddi,  4  Mad.  L.  T.  195  =  18  Mad.  L.  J.  347. 


— — SZ«|2nnflf  partner — who  is — rights  o/— The  Law  of  partner- 
ship is  no  doubt,  a  branch  of  the  law  of  agency,  but  the  position  of  the  part- 
ners irUerse  can  not  be  altered  because  one  partner  chooses  to  take  no  part 
in  the  business,  nor  can  be  acquire  greater  rights  on  that  account  against 
his  partners.  Managing  partners  ate  principals  as  well  as  agents  and  can 
not  be  compelled  to  prove  payments  made  by  them  in  the  same  way  as  an 
agent.  In  law,  a  sleeping  or  dormant  partner  is  a  partner  who  is  not  known 
as  such  to  third  parties  dealing  with  the  firm.  A  partner  who  takes  no  part 
in  the  business  may  be  called  in  popular  phraseology  a  sleeping  partner  but 
this  term  should  never  be  used  in  defining  the  relationship  of  partners  in* 
Urse.  lb  has  nothing  to  do  with  the  amount  of  work  done  by  an  indivi- 
dual,  as  a  managing  partner  may  conduct  the  whole  business  of  a  firm  and 
will  yet  be  a  sleeping  partner,  if  he  is  known  only  as  a  manager  to  persons 
dealing  with  the  firm.  The  partner  who  lakes  no  active  part  in  the  business 
of  the  firm  does  not  occupy  a  more  favourable  position  as  regards  his  part- 
ners on  that  account,  nor  is  he  entitled  to  any  prote^don  as  against  th^m. 

Macleod  •/« 

Tiaji  Abaji  v.  Oovind  Narayan  10  Bom.  L.  R.  81 1, 

'SttLQ^Qe  ^Declaratory  decree— A  person  cannot  sue  for  a  dec- 
laration of  his  right  to  immoveable  property,  which  may  never 
come  into  existence  ;  a  mere  contingent  right,  which  may  never  ripen  in- 
to an  actual  existence  right,  is  not  always  sufficient  to  ground  an  action 
for  such  declaration.  Special  Bench, 

Samarendra  Chandra  Deb  v.  Birendra  Etthore  Deib,  35  Calc.  777. 

Remand — Examination  of  witness  on  commission.  On  re* 
mand  by  the  High  Court  for  the  determination  of  certain  issues  the  Dis* 
trict  Court  sent  down  the  case  to  the  first  Court  in  order  that  the  evidence 
might  be  tiJ^en  then,    Ti^  evidence  of    the   plaintiff    was    taken  on  oom- 
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miefiioD.  Held  that  the  parties  were  not  brejadio^d  thereby. 

Batchelor  &  Beaman  J.  J. 
Khaskaha  v.  Ohandrabhagabai,  32  Bom.  441. 

Interloeutory  Judgment — Judgment  based  uponan  dssump* 
tion  or  hypotheeie  mbeequently  ascertained  to  be  erroneous — Re  opening  the 
portion  of  the  case  affected  by  the  error.  The  High  Courb  on  appeal  deli- 
vered an  interlocntory  judgment  remanding  the  case  for  a  finding  on  a  cer- 
tain issue* 

On  the  case  coming  again  before  a  differently  o:>n8titnted  Bench  of  tbe 
High  Court  for  final  disposal. 

Held,  that  the  remanding  jadgment  was  conclusive  on  all  points  there- 
in specifically  decided  beyond  possibility  of  revision,  but  that  it  was  otherwise 
with  regard  to  any  part  of  the  judgment  which  could  be  shown  to  be  baaed 
on  such  mistake  or  error  as  it  would  have  been  the  duty  of  that  Bench  to 
correct,  if  it  had  been  brought  to  its  notice  when  the  judgment  was  ddivered. 

Per  Batchelor  J. — In  so  far  as  any  part  of  the  remand  iudgment  is 
based  on  an  assumption  or  hypothesis  which  is  now  ascertained  to  be  erro- 
neous, it  is,  we  think,  competf  nb  to  us— or  rather  it  is  incumbent  on  us — 
to  disregard  it,  and  to  re-open  that  part  of  the  case  affected  by  the  error. 

JenJdns  C.  J.  &  Bachelor  J. 
Bcdwant  Bamchandra  v.  Secretary  of  State,  32  Bom.  432. 

Fre-emption — Berar — Sale  of  interest  of  co  occupant  When  the 
interest,  or  any  part  of  the  interest,  of  a  oo*ccupant  in  a  Survey  number  in 
Berar  is  sold  by  auction  in  pursuance  of  a  mortgage  decree  or  sale  of  the 
mortgaged  property,  no  right  of  pre-emption  arises. 

Maidalu  v,  Tfjabai,  4  Nag.  L.  B.  138. 

Plaintiff's  title  at  the  time  of  institution  of  the  suit-- Title 
acquired  by  purchaser  tubs(quent  to  the  cause  of  action.  Held,  Ghat  the 
plaintiff  in  a  pre-emption  suio  must  be  able  to  show  a  valid  and  subaieting 
title  at  the  time  when  he  brings  his  suit  into  Court 

Held  further,  that  a  purchaser  may  use  a  title  acquired  by  him  subse- 
quently to  the  origin  of  the  cause  of  action  as  a  defence  against  a  pre- 
emption suit  instituted  after  his  acquisition  of  the  said  title.    Pigott  J.C. 

Tahavmar  Khan  v.  Madho  Ram,  11  0.  O.  290. 

Promissory  note — Arrangement  for  cancdlcAion.  If  the  parties  to  a 
promissory  note  agree  that  on  the  promi^sor  executing  a  bond  for  the  amount 
due  in  favour  of  a  third  person,  the  promisee  would  cancel  the  QotQ,  this 
arrangement  would  be  a  perfectly  valid  contract,  whether  the  third  party 
paid  any  money  to  the  promisee  or  not.  Coxe  S^  Doss  J, 

8ha  Uuldhon  v.  Srirmtty,  12  C.  W.  N.  1103. 
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Privy  Council. — Practice  of—Covurts  in  India  differing  as  to  ques- 
tion of  fact — Question  as  to  a  mortgage  being  a  real  or  fictitious  transaO' 
tion — Circumstances  to  be  taken  into  consideraiion  in  dealing  with  conflic- 
ting evidence.  On  the  qaestion  whether  a  mortgage  was  fictitious  or  a  real 
transaction  there  was  evidence  on  each  side  bearing  directly  on  the  charac- 
ter of  the  transaction  baton  neither  side  was  the  evidence  wholly  convioo- 
ing.  Persons  whom  one  might  have  expected  to  be  prominent  witnesses 
were  not  called^  and  the  evidence  given  by  those  who  were  called  was  open 
to  mnch  adverse  criticism.  The  Court  in  India  differed,  the  Subordinate 
Judge  deciding  that  the  mortgage  was  fictitious,  and  the  High  Court  hold- 
ing it  to  be  a  (genuine  transactions.  Held  by  the  Judicial  Committee  that 
in  determining  which  story  was  to  be  accepted  it  was  necessary  for  their 
Lordships  to  rely  largely  upon  surrounding  circumstances,  the  position  of  the 
parties  and  their  relation  to  one  another,  the  motives  which  could  govern 
their  actions ;  and  their  subsequent  conduct :  and  so  dealing  with  the  case 
their  Lordships  upheld  the  decision  of  the  High  Court.  The  fact  that  if  a 
genuine  transaction  it  was  advantageous  to  the  mortgagor,  and  if  fictitious  it 
afforded  him  no  immediate  protection  from  creditors  (which  was  motive  al- 
leged by  the  defendants  for  entering  into  the  transaction)  was  a  very  mate- 
rial drcucnstance  in  the  case.  P«  0. 

Dalip  Singh  v.  Nawal  Kunvxir,  30  All.  258. 

Railway  Company — Negligence — Onus — Evident  Ad,  sec.  106. — ^In 
a  suit  brought  by  the  l^al  representative,  of  a  deceased  person,  who  was  killed 
at  an  accident,  while  travelling  in  the  train,  the  onus  of  proving  that  there 
was  no  negligence  on  t^e  part  of  the  Railway  Company,  Ues  upon  them,  on 
the  principle  of  hw  enunciated  in  sec.  lOG  of  the  Indiap  Evidence  4ot 

Davies  to  Benson  JL  J. 

The  Madras  By.  Co.  Batial  4  M.  L.  T.  261. 

Begistration  Aot— s.17,  21,49,  80,— CAor^d  on  immoveable  pro- 
pgrty — Non-compliance  with  provisions  of  Registration  Act. — Where  a  po* 
wer-of-attomey  purporting  to  create  a  charge  on  immoveable  property  did  not 
sufficiently  deter ibe  the  property,  and  was  stamped  and  re^'stered  as  a  power- 
of-attorney,  and  entered  in  Book  IV  (the  Miscellaneous  Register ):~i76^,  that 
the  document  was  not  registered  in  accordance  with  the  provisions  of  the  Re- 
gistration Act.  and.  theidore  could  not^  under  section  40  of  the  Act,  aflfoot 
any  immoveable  property  comprised  therein. 

Maclean  0.  J.  Hwrrington  dk  Fletcher  J.  J. 

Indra  Bibi  v.  Jain  Sirdar  Ahiri,  36  Calc.  845. 

B,  17— C<mpromiee  peiUion^mortgage  of^  immofeaUifr-idKni-t 
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registration. — Upon  a  suit  for  recovery  of  money  dae  on  bahikhaia  accounts, 
a  compromise  was  come  to,  and  a  petition  field,  and  in  accordance  with  the 
petition  a  decree  was  made  to  the  following  effect,  viz ,  that  the  defendants 
do  pay  to  the  plaintiffs  a  certain  sum  of  money  together  with  interest,  in 
instalmentfi,  but  in  default  of  payment  of  two  instalments  the  whole  amount 
with  interest,  will  be  realizable  at  once.  The  decree  farther  declared  that  the 
immoveable  properties  specified  therein  should  be  hypothecated  for  the  reali- 
sation of  the  said  money,  and  that  the  defendants  should  not  be  able  to 
create  an  incumbrance  on  the  same.  A  certain  sum  of  mone^;  having  been 
realized,  the  plaintiff  brought  a  suit  for  the  balance  under  the  provisions  of 
the  Transfer  of  Property  Act,  and  prayed  for  the  sale  of  the  properties  spe* 
dfied  in  the  schedule  to  the  said  decree.  On  an  objection  by  the  defendants 
that  the  compromise  decree  was  void  for  wanb  of  registration  and  non-oom* 
pliance  with  the  provisions  of  section  59  of  the  Transfer  of  Property  Act,  and 
was  of  no  effect  in  that  having  regard  to  s.  17,  d.  (i)  of  the  Indian  Registra- 
tion Act.  the  compromise  decree  need  not  be  registered.  H^Ji,  also,  that  as 
the  decree  under  constructioo  had  little  resemblance  in  form  to  a  simple  mort- 
gage^ and  the  hypothecation  clause  created  a  lien  and  prohibited  further  in- 
cumbrances, the  parties  only  intended  to  create  a  charge,  and  not  a  mortgage, 
on  the  immoveable  properties  mentioned  in  the  schedule  to  the  decree^  and 
therefore  section  59  of  the  Transfer  of  Property  Act  had  no  application,  and 
the  absence  of  the  formalities  required  by  that  section  would  not  bar  the  re- 
lief which  might  be  obtained  by  section  100  of  the  Act. 

TAittra  b  Caspersez  J.  J. 

OobiThda  Chandra  Pal  v.  Dwarka  Nath  Pal,  35  Gale.  887. 

Revision— Practice — interference  though  there  he  other  remedy.— The 
High  Court  can  interfere  under  section  622.  Civil  Procedura  Code,  even 
though  the  aggrieved  party  has  other  remedy  available. 

Brett  &  Mookerjee  J.  J. 

Omaiul  Medhi  v.  Kulsam  8  CaL  L  J.  245. 

Riparian  owner-Irrigation— Prescription— Custom— Vioinity— Id- 
miiation  Aet,  sec.  26,  Art.  ^7.  A  riparian  owner  claiming  a  right  to  irri- 
gate his  lands  from  the  river  flowing  past  his  land  by  putting  up  dams 
therein  must  not  interfere  with  the  rights  of  the  lower  riparian  owners. 
Any  such  interference  would  be  unreasonable  and  inconsistent  with  the 
rights  of  others,  unless  allowed  in  pursuance  of  some  arrangements  arrived 
at  between  the  parties  interested,  or  by  the  successful  acquisition  of  a  pres- 
criptive  right.  An  upper  riparian  owner  can  acquire  an  easement  to  irrigate 
his  land  apart  from  the  mode  of  acquisition  mentioned  in  S.  26  of  the  iJini- 
tation  Aol^    Bat  if.  he  relied  on  oostom,  he  most  prove  that  it  was   aoeient, 
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eontinnoug,  peaoeable,  reasonable,  oertaia,  compnlsory  and  oonsistenii  with 
other  customs  regarding  the  right  to  irrigate  from  the  river.  Art.  47  of  the 
Limitation  Act  has  no  application  to  a  suit  for  a  deolaration  of  the  plain- 
tifiTs  right  to  pub  up  dams  in  a  river  to  irrigate  his  lands,  if  not  being  one 
to  recover  possession  of  property.  Oaaperaz  &  Sharfuddin  J.  J. 

Eahan  ChaadTa  Samanta  v.  Nil  Moni  Singh,  85  Gale.   851. 

Second  appeaL— ^{tuJit?^  in  favour  of  existence  of  custom  based 
upon  insvffiMent  evidence — Sscond  appeal^  Practice,  Held  that  where  a 
question  arises  as  to  the  existence  or  non  existence  of  a  particular  custom,  and 
the  lower  appellate  Court  has  acted  upon  illegal  evidence  or  on  evidence 
legally  insufficient  to  establish  an  alleged  custom,  the  question  is  one  of  law^ 
and  the  High  Court  is  entitled  in  second  appeal  to  consider  whether  the 
finding  is  based  upon  sufficient  euidence.  Hashim  AU  v,  Abdul  Rahman, 
approued.  F.  B. 

Bam  Bilaa  v.  Bam  Bahadur,  30  All.  311. 

Solicitors. — Taxation  of  billa^Practice,  Under  the  practice  obtaiaiog 
in  the  oiiginal  side  of  the  High  Court,  taxation  of  bills  of  solicitors  is  deemed 
to  be  optional  vnth  the  client  and  bills  of  costs  are  not  infrequently  adjusted 

without  taxation. 

The  case  of  Moushur  Dohs  v.  Bowa  Nath,  3  CaL  473,  (1818)  was  de- 
dded  on  the  special  circumstances  of  that  case  and  does  not  lay  down  any 
general  rule  of  law.  Ooxe  b  Doss  J.  J. 

Shahmuldhone  v.  Srimutty,  12  0.  W.  N.  1102. 
Stamp  Act,  sees.  40,  44,  48  and  bb^Stamp^Improper* 
ly  eiamped  document  tendered  in  evidence — Stomp  duty  from  whom  reco- 
verable.  If  a  plaintiff  produces  in  Court  in  support  of  his  claim  an  unstam- 
ped or  improperly  stamped  document,  he  primarily  is  the  person  from  whom 
the  requisite  stamp  duty  and  penalty  may  be  recovered  under  section  40 
of  the  Indian  Stamp  Act,  Knox  &  Aikman  J.  /. 

Secretary  of  Law  f&r  India  in  Council  v.  BasharatuUah,  SO  All.  271. 

Succession  Certiflcate  Act,  section  4t-'''Debt"— Deferred  dower. 
Held  that  the  dower  of  a  Muhammadan  wife,  whether  prompt  or  deferred, 
is  a  ''debt"  within  the  meaning  of  section  2  of  the  Succession  Certificate 
Act,  and  that  in  a  suit  for  its  recovery  brought  by  the  heirs  of  the  deceased 
wife  against  the  husband  no  decree  can  be  passed  in  favour  of  the  plaintiff 
in  the  absence  of  the  certificate  required  by  the  Act.  Musammat  Biases- 
sari  Kumari,  2  C.  W.  N.,  591  dissented  from. 

Stanley  C,  J.  &  Burhitt  J. 

Abdul  Karim  Khoflh  v.  Mdkbnl'un'nissa  Begam,  30  AIL  315,^ 

Digitized  by  LjOOQIC 


$48  The  Lmoyer.  Part  1  OivU 

Suit — Maintainability  of— Fraud — Decree  on  eompromise.  Where 
a  decree  is  pasHed  on  adjudication  no  separate  suit  lies  to  set  aside  the  decree 
except  on  the  groand  of  f  raad  but  where  it  is  parsed  simply  upon  a  compro- 
mise, a  snit  lies  upon  grounds  other  than  that  of  fraud. 

When  the  minors  were  defeadants  represented  by  thsir  mother  and 
guardian  in  the  original  suit  as  also  in  the  review  petition  and  the  appliea* 
tion  for  review  was  discharged  with  the  express  object  that  the  applieant's 
proper  remedy  was  by  way  of  suit  and  not  by  way  of  review,  a  suit  by  the 
minors  through  a  next  friend,  their  mother  and  former  (guardian  ctd  litem 
being  impleaded  as  a  defendant,  lies  to  set  aside  the  decree  on  grounds  other 
than  that  of  fraud.  Mookeryee  &  Hdmwooi  J. 

Biku  Halwai  v.  Mohesh  Halwo^,  8  Gal.  L.  J.  260. 

Transfer  of  Property  Act,  86C.  63— Mortgage-^Ase^^inment  of  in- 
lid  mortgage — Assignment  of  invalid  mortgage — Right  of  assignee  as 
against  mortgagor  and  BubBequerd  mortgagee  for  consideration — MaAim — 
Qui  prior  at  tempore  potior  est  jure.  On  the  twenty-third  of  October 
1897one  M.  A.,  executed  a  mortgage  of  certain  property  in  favour  of  H.  A., 
wbich  was  registered  on  the  29th  of  October  1897.  This  mortgage  was 
found  to  be  fictitious  and  without  consideration  and  ta  have  been  made  solely 
for  the  purpose  of  defeating  the  creditors  o(  the  mortgagor.  On  the  I5th  of 
August  1898  the  mortgagee  transferred  his  rights  under  this  mortgage  to 
his  wife  B,  in  part  satisfaction  of  her  dower  debt.  It  was  found  that  this 
was  Bkbonajide  transaction  that  fi.  obtained  the  transfer  of  the  mortgage 
withoat  any  knowledge  of  its  fraudulent  charaster  and  was  a  transferee  in 
good  faith  and  for  consideration.  On  the  29th  of  October  1897  the  same 
property  was  again  mortgaged  to  one  B.  P..  who  accepted  the  mortgage  in 
ignorance  of  the  existecca  of  the  mcrtg  ge  of  the  23rd  October  1897.  This 
fliertgage  was  registered  on  the  22nd  of  March  1898,  B.  P  afterwards  brought 
a  suit  for  sale  on  the  mortgage  impleading  B ,  as  a  defendant,  as  well  aa  the 
mortgager  and  the  prior  mortgagees. 

Heid  that  B,  was  entitled  to  no  relief  as  against  B.  P.,  though  as  i^ainst 
the  mortgagor  she  was  entitled  to  be  paid  the  amount  of  the  consideration 
named  in  the  deed  of  transfer  in  her  favour  out  of  the  surplus  sale  proeecJs 
if  any  of  the  mortgaged  property.  Stanley  0.  J.  &  Burkiit  J. 

Basti  Begam  v.  Banarsi  Prasad,  30  AIL  297. 

Sec.  90— Decree  ex-parte—Mortgaje— Personal  decree-In- 
herent  Powe^  of  Court  to  set  aside  ex-parte  decree—Succession  Certificate 
Act,  sec.  4.  A  decree  under  s..  80  of  the  Transfer  of  Property  Act  having 
been  made  ex  parte.  Held,  that  there  is  inherent  jurisdiction  in  the  Court 
to  set  i(i  oside*  Bibi  Taslinian  v.  Harihar  Mahto,  82   Oalo.  jjfS,    fUlowecl. 
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Hdd  further  that  if  the  decree  be  a  personal  decree  for  a  large  eam,  it  ought 
not  to  have  been  made  ex- parte.  A  decree  can  only  be  passed  under  sec. 
90  against  a  defendant,  from  whom  the  balance  is  legally  recoverable.  Having 
regard  to  s  4  of  the  Succession  Certificate  Act,  the  Court  cannot  pass  any 
decree  under  s.  90  iu  favour  of  the  representative  of  the  mortgagee,  if  no 
certificate  has  been  granted  to  him,  and  a  grant  of  the  certificate  subsequent 
to  the  passing  of  the  decree  under  &  9o  is  not  sufficient  to  get  rid  of  the 
difficulty  in  his  path.  Maclean  C.  J.  &  Ooxe.  J. 

Abdul  Sattar  v.  Satya  Bhuehan  Das,  35  Oalc.  767. 

— — S.  Ill  — Forfeitv/re — Ejectment-^Co'lesaors — Suit  for  ejecbmenl 
by  one  set  of  co-lessors. — In  a  suit  for  ejectment  by  one  eet  of  co-lessors  on 
the  ground  that  the  principal  defendants  have  forfeited  their  rights  as  te- 
nants, under  s  111  of  the  Transfer  of  Property  Act,  having  denied  the  title 
of  the  plaintiffs  in  a  previous  rent  suit:— J7e?c2,  that  though  all  the  jrpresent 
plaintiffs  were  not  parties  to  the  previous  rent  suit,  inasmuch  as  the  said 
defendants  not  only  denied  the  existence  of  the  relation  of  landlord  and  tenant 
between  them  and  the  then  plaintiffd^  but  set  up  a  third  party  as  their  laud- 
brd  in  respect  of  the  disputed  land,  they  incurred  a  liability  to  have  their 
tenancy  forfeited.  Held  farther,  that  though  in  England  any  joint  tenant  may 
put  an  end  to  his  demise  as  &r  as  it  opeiateB  on  his  own  share,  whether  his 
companions  join  biin  in  putting  an  end  to  the  whole  lesise  or  not,  yet  accor- 
ding to  the  deoisions,  the  relation  created  by  contract  with  several  joint  land- 
lords  continues,  until  there  exists  a  new  and  complete  volition  to  change  iL 
Where  tiiert fore  the  relation  cf  joint  landlords  continues,  the  tenancy  of  the 
lessees  cannot  be  put  aa  end  to,  except  by  all  the  lessors  acting  together* 
'Edd  also,  that  the  rule  is  different  in  the  case  of  trespassers  aad  in  the 
case  of  tenants,  when  fe/ios  possession  is  not  sought  for. 

Rampini  &  Sharfudin  J.  /. 

Oopal  V.  Dhakemar  Prasad  35  Cal.  807. 

S  123''Regi8tratian-CHft  ofimm<yveable  property-Acceptance  of  the 

gift — Begiatraiion  of  the  deed  subsequent  to  acceptance. — A  gift  of  immovea- 
ble  property  duly  made  and  accepted  is  not  invalid  merely  because  the  regis- 
tration of  the  deed  of  gift  took  place  after  the  death  of  the  donor.  Nand  Ku 
shore  Lai  v.  Suraj  Prasad  20  All  392,  followed-  On  registration  the  deed 
of  gift  would  operate  as  from  the  date  of  execution. 

Batchelor  &  Beaman  J.  J. 

Khashaba  v.  Ohandrabhagabai  32  Bom.  441. 

Trespass — Bemedy— injunction. — Where  there  had  been  nndoubted 
disturbance  of  Plaintiff's  possession  some  rents  having  been  collected  and  ap- 
propriated by  the  Defendant  and   the  Plaintiffs'  establishment    directed    to 
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obey  the  order  ol  the  Defendant  bat  nomatation  of  names  having  been  ejec- 
ted, the  rents  had  been  collected  and  money  orders  cashed  in  the  name  of  the 
i^laintiff  and  hei^  establishment  taken  over  by  the  Defendant  in  the  Flaint- 
tifTs  absanoe  and  without  her  consent  to  which  the  Plaintiff  at  once  protest- 
ed and  shealso  made  certain  collections  on  her  own  behalf. 

Held  that  the  possession  of  the  state  had  really  remained  in  the  Plain- 
tiff and  th^e  hiid  been  a  continuing  trespass,  for  which  the  Plaintiff  was 
entitled  to  have  an  inji^otion  and  it  was  not  necessary  for  her  to  intitute  an 
action  in  ejectment  against  the  Defendant. 

It  is  not  essential  that  the  Defendants  should  all  actually  commit  tres- 
pass to  be  liable  to  the  Plaintiff;  a  trespass  committed  by  a  subordinate  officer 
under  orders  from  the  superior  officers  is  in  substance  the  ac'^  of  them  all  and 
both  the  subordinate  as  well  as  the  superior  officers  are  liable  to  the  Plain- 
tiff as  trespassers.  \Yoodroffe  J. 

Oanada  9tt,nduri  Chaudhuram  v.  Mlini  Banjan  Baha  12  0,  W.  N. 

1066. 

Ttnvt—DiicrduHfi  to  ffis  Tfustee— Right  of  benefioia/ry  to  sue  for  an 
cLdconfa^Th^  tSTffl'of  S^h  Shev^kram  iiUer  alia  provided  as  follows:—"  I 
baqHen^eh  Bs.  5;0t)0  tbft  eM  ittain*Uue&exptoaM  of  my  dMi^bter  Sitabai's  to  be 
pibl  whetf  that  event  liap^tH."  At^tHe  time  of  Sltabai'e  carriage,  the  Trusr 
teed  a^pbiiiied  taxdif'  th^#iU,  liahded  over  the  sum  of  Bs.  S^OOO  to  oife 
Ghandoomal,  a  paternal  uncle  of  Sitabsi,  for^jmiding  the  said  aoaount.  Si- 
HBklki  filed  a  suit  against  Ghlitl9dootn&1  for  ab  accoudt  and  the  recovery  of  the 
ulftpent  ^Hl6i$  of  the  moneg^,  hild;  SithinA  could  maintain  the  suit.  The 
Will  giive  nb  diteretion  to,  the  trdsf.^  to  spend  as  tiiuch  amount  m  they 
thought  fit  out  of  the  Rs.  5,000  but  duected  them  to  pay  vhe  whole  amount 
and  thereby  (created  a  i\mst  iii  favour  of  Sitabai,  the  subject  macter  of  the 
trust  being  the  fund  itself  and  not  the  power  to  spend. 

Distmttion  between  condition,  fiduciary  power  and  trust  explained. 

Ohai^umal  Ramrakfiiomal  v.  Sitabai  1  Sind,  L  R.  263. 

Will,  Construction  of— Technical  words  to  have  their  legal  effect 
uvdese  intention  to  contrary  apparent  on  the  face  of  will — The  words  *  in 
trust*  do  not  always  create  trust — Merger — Where  trust  in  favour  of  party 
in  whom  legal  estate  vested,  equitable  estate  merges  in  the  legal  estate — Ge- 
neral disposition  of  whcle  estate  tvill  not  be  cut  down  unless  %ntention  so 
to  out  down  is  clear — Will  must  be  construed  as  a  whole — The  words  •  as 
she  may  require  '  mean  *as  may  be  necessary!)  In  construing  wills,  the 
test  to  be  applied  is  what  did  the  testator  mean,  having  regard  to  the  wordd 
qsed.    Technical  wor^s  or  words  of  known  legal  import  mast    have    theif 
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J|egal  effect  even  though  the  testator  nsee  iDConaistent    woids,    unlesa   those 
^pODsistent  words  are  of  such  a  nature  as  to  make  it  'gerfectly  clear  \hat 
the  testator  did  npt  mean  to  use  the  |[«chiiical  terms  in  their  proper   sense. ' 
7he  words  'in  trust'  do  not  jin variably  create  a  trust.     The  principle  that  a 
4;n]0tee   cannot  take  beneficially  jtias  no    application  .where    the  trust  is  in 
terms  in  favour  of  the  party  in  whom  the  l^gal  estate  is  y^ed ;  /^here  l^th 
the  legal  and  equitable  estate  are  given  to  the  same  peraon,  tjhe  two  ,e^ta|^ 
merge  and  the  person  to  whom  they  are  gfven^  tf^k^s  the  l^gal  ^t(|^e.     Whj^f« 
a  testator  devises  all  his  property,  the  generality  of^  the  4iapp8ition;^ll  not 
be  cut  down  unless  the  intention  so  to  cot  down  is.«lear.    tXbe   will  .mjj^t 
be  cdPstrued  as  a  whole  and  in  a  manner  consistent  with    the  ^^nt^fitionsi^  ^f 
the  testator  and  its  general  tenor.    The  words    '  as  to  her  vfngr  sei^  best ' 
mean  *  as  she  may  think^t.'  iWbere^a  person  is  autho^c^^to  ^^aw    money 
for  certain  porposea'  as  hen^ay  require/ >be  cc^n  ,4?^  flf^J    I^^P^  i..^^^^!^ 
'  as  may  be  necessary'  for  the  purpose  and  aot  auy  -mopiipt  ^  as  he  may^  Uupk 
fit/    A  will  contained  the  following  ivkter  alia  daqpes: — (IJ|  w^ll  apd    beqi^e- 
ath  to  my  dear  wife  Annie  in  trust  and  for  her    mainjtenance    and    support 
during  her  life  all  the  money,  property,  goods. andidiaiiteb  of  ,Fhich  .t.p;|Qr 
die  possessed  whatsoever  situated  and  I  appoint    my  idef^r  .indfo  ^A^®  .^to 
administratrix  of  this  my  last  will  aji^d  teatm^nt."  (X)  fL   If^ctl^r^vpiU^^t 
my  dear  wife  Annie  as  sole  executrix  of  this    my    last  will  and    testament 
diall  draw  from  current  deposit  accounts  whether  here  or  in  Great    Britain 
such  gam  or  sums  of  money  as  the  iqay  require  for  her    maintenance  and  lor 
the  working  and  maintenance  of  my  property,    and  %hft  ^abe  ihall   receive 
and  dispose  of  all  proceeds,  rents  and   profits,  from  the    said  property  as  io 
her  may  seem  best  in  the  interest  of  the    property  and  ,  I  e^^ww  her  to 
sell  all  or  any  part  of  the  property  at  any  time  when  it  xp^j  apfi^r  tq|ber 
tbit  a  favourable  opportunity  occurs."    On  the  question  wbioth^r  the  wi^w 
of  the  testator  took  an  absolute  life  estate  or  whether  the  words    '  intrust,  * 
in  clause  (I)  read  with  the  words  '  she  shall  receive  and  disposal  of  in  the^inte* 
rest  of  the  property'  in  clause  (Z)  constituted    her  a  trustee   in  iiespect   of 
eqph  portion  of  the  income  as  was  not  required  by  her  for    her  mamtenanee 
and  support: — Held  (I)  That  the  words  *in  trust'  in  cliuise  (1^  were  not   in- 
(; tended  to  create  any  trust  but  only  to  indicate  the  nature  of  her  estate  and 
if)^at  she  should  enjoy  only  the  income  for  her  life  and  should  not  deal  With 
tlie  corpus  except  as  authorised  by  the  will.  (2)  That  clause  (X)  did  not  create 
^y  trust,  and  that  the  words 'she  shall  receive  and  dispose  of  the  int^ests 
of  prope^y'  were  simply  enabling  words,  which  authorised  her  to  api)ly,    as 
,i9he    thought    fit,    the    income    of    the     property    upon     the     property. 
The    testator    intended    that   she    should    have  an    unfettered    discretion 
in  the  maintenance  and  development  of  the  property,  ^thout  bebg  questioned 
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by  any  one  ioterested  in  the  reversion.  (3)];That  life  estate  was  given  to 
the  widow  by  the  words  'during  hdr  life'  and  each  estate  was  not  cat  down 
by  the  words  <  for  her  maintenance  and  support '  which  were  simple  words 
of  description  or  motive,  and  that  if  a  trust  was  intended  it  was  for  hoc 
benefit  only,  in  which  case  the  legal  and  equitable  estate  merged  and  she  took 
the  legal  estate.  (4^  the  words '  as  she  may  require'  in  clause  (X)  did  not 
aathorise  the  widow  to  draw  any  amount  *  as  she  thought  fit '  but  only  such 

amount  *  as  should  be  necessary  for  the  purposes  stated/  (5)  That  there  was 
nothing  in  clause  (X)  which  showed  a  clear  intention  on  the  part  of  the  testa* 

tor  to  out  down  the  estate  given  by  clause  (I^  and  the  widow    aooordingly 

took  a  life  estate.  White  C,  J.  &  Miller  J. 

Mary  Harriett  A.nnie  Wilson  v.  George  Oakea  31  Mad,  288. 

Construction  of  wiU — Bequest  to  daughters  **  and  their  respec- 
tive stms" — Whether  absolute  estate  or  estate  for  life— Principles  of  con- 
etruelion  of  Hindu  wUls^ Succession  Act  8s.  82,  111.  The  will  of  a 
Hindu  directed  his  executors  in  case  of  failure  of  his  sons,  natural  or  adopted, 

and  after  the  death  of  his  wife  ''to  make  over  and  divide  the  whole  of  my 
estate  both  real  and  personal  unto  aud  between  my  daughters  in  equal 
shares  to  whom  and  their  respective  sons  I  give,  devise  and  bequeath  the 
same,  bai»  should  either  of  my  said  daughters  die  without  leaving  any  male 
issue  surviving,  but  leaving  my  other  daughter  surviving,  then  in  such  case 
the  surviving  daughter  and  her  sons  shall  be  entitled  to  the  share  of  the 
deceased  daughter,  or  in  case  of  the  death  of  either  daughter  leaving  sons, 
the  share  of  such  daughter  is  to  be  paid  to  such  her  son  or  sons,  share  and 
■hare  alike.''  The  testator  left  no  sons  and  of  two  sons  adopted  by  his 
widow  after  his  death  the  former  died  and  the  adoption  of  the  latter  was 
hdd  by  the  Privy  Goundl  to  be  illegal.  In  a  suit  brought  after  the  de^th 
of  the  widow  by  one  of  the  two  daughters  of  the  testator  for  coistruction  of 
the  will  and  a  declaration  of  the  rights  of  the  patties,  to  wbish  suit  the  other 
daughter  and  her  sons  and  the  adopted  son  of  the  plaintiff  were  made  defen* 
dants.  Bdd  (reversing  the  decisions  of  the  Courts  in  India)  that  according  to 
the  true  construction  of  the  will  the  intention  of  the  tastator  was  to  create 
Sa  favour  of  his  daughters  an  estate  for  life  with  a  remainder  over  to  their 
gone  and  that  in  the  events  that  have  happened  the  daughters  were  entitled 
to  the  testator's  estate  in  equal  shares  for  life  with  benefit  of  survivorship 
between  themselves.  The  language  of  the  will  clearly  showed  that  the  test»- 
tor^s  intention  was  to  ex3lude  his  daughter's  daughters  from  the  suocessioD, 
to  which  they  would  have  been  entitled  under  ordinary  Hindu  law^  had 
their  mother's  esate  been  an  absolute  one.  Tne  principles  as  to  construing 
the  will  of  a  Hindu  laid  <iown  in  Mahomed  Shumsod  Hooda  v.  Shewukram, 
U  B.  2  I.  A.  7, 14;  U  B.  L.  B.  226,  282,  233,  followed.  P.  C. 

Jtadha  Prasad  Mullick  v.  Ranee  Mani  Dassee,  35  Calc.  896. 
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Adiniiiistration— ^ure^iea — Administntiion  band-^Letters  of  admir 
nistration — Fraud-^Administrator  converting  assets  to  his  own  use — 
Transfer  of  bond  to  administrator  Oeneral— Succession  Act  8.  ^^— The 
appellant  was  one  of  two  sureties  of  an  administration  bond  givep  to  the 
High  Court  at  Calcutta,  on  the  strength  of  which  that  Court  on  15th  August 
I9O2  granted  letters  of  administration  to  the  estato  of  a  person,  who  it  was 
alleged  in  the  petition  bad  died  in  England  intestate.  The  Administrator,  a 
member  of  a  well-known  firm  of  Solicitors  in  Calcutta,  who  re pxesented  him- 
self to  ba  the  attorney  of  a  fictitious  person  called  the  next-of-kin  of  the 
deceased,  got  possession  of  the  assets  in  India,  which  consisted  of  bank  shares 
and  converted  them  to  his  own  use.  It  was  sub^sequently  found  that  he  had 
obtained  the  letters  of  administration  by  fraudulent  misrepresentation  to  the 

Court,  of  which  fraud  however  the  sureties  were  not  cognizant.  He  abscond- 
ed, but  was  apprehended,  tried,  and  convicted.   The  grant  of  administration 

in  his  favour  was  cancelled  and  in  May  190i,  letters  of  administration,  with 
a  will  annexed,  were  granted  to  the  respondent,  the  Administrator- General 
of  Bengal,  to  whom  the  administration  bond  of  15tb  August  1902  #as  trans- 

ferred,  and  who  brought  a  suit  against  the  defaulting  administrator  and  the 

sureties  on  the  bond.  The  former  did  not  appear.  The  first  Court  made  a 
decree  against  the  defendants  for  the  amouot  of  the  proceeds  of  sale  of  the 
bank  shares,  which  was  upheld  by  a  majority  of  Ihe  Court  of  Appeal.  Held, 
affirming  the  decision  of  the  Courts  in  India,  that  the  sureties  were  liable. 
The  bond  did  not  become  void  when  the  letters  of  administration  were  can* 
celled  and,  while  they  remained  unrevoked,  the  grantee  was  to  all  intents  and 
purposes  administra.cr  of  the  estate  in  India  of  the  deceased,  and  for  bis 
acts  and  defaults  as  ndministrator  the  sureties  were  and  remained  re$pon6ible. 

P.  a 

Delendra  Naih  Dutt  v.  Administrator-Oeneral  of  Bengal,  35  Calc.  955. 

Adverse  "pOB^ession-^  Co-owners. — Exclusive  possession  by  a  co-own- 
er of  property  which  originally  had  been  admittedly  joint  does  not  jKr  se 
amount  of  adverse  possession  as  against  the  other  co* sharer  or  co-share?,  and 
this  is  more  particuhrly  the  case  where  the  co-sharers  are  closely  related  to 
each  other.  Stanley  0.  /.  &  K,  Husain  J, 

Parouii  v.  R.xm  Prasad,  A,  W.  N.,  1908,  289. 
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Aq^a  Tenancy  Act,  8&  9b,  167— -United  Provinoefi  Land  B'^ven^te 
Act,  8,  40 — Civil  and  Revenue  Gourte — JurM^'et'on. — On  the  death  of  an 
occupancy  tenant,  one  D  L^  allogiog  that  he  was  the  adopted  son  of  the  late 
tenant  aod  joint  in  oaltivation  with  him,  sought  to  Have  his  na  •\e  ree  ^rded 
as  occupancy  tenant  of  the  vacant  holding.  The  Revenue  Court,  however, 
finding  that  D.  L.  was  not  the  adopted  8on  of  the  last  tenant,  reooried  him 
as  a  tenant  at  will  merely.  D.  L.  then  filed  a  suit  in  the  Civil  Court  asking 
for  a  declaration  that  he  was  the  adopted  son  of  the  late  tenant  and 
joint  in  cultivation  and  was  therefore  entitled  to  succeed  to  the  oocupan- 
isy  holding. 

Held  that  the  suit  brought  by  D.  L.  was  in  effect  one  falling  within 
section  95,  clause  (b\  of  the  Agra  Tenancy  Act,  1901,  and  was  maintaina- 
ble in  a  Civil  Court  Knox  &  Richa/rds  J.  J. 

Dori  Lai  v.  Sardar  Singh,  A.  W.  N.,  1908,  240. 

Arbitration  Act  (IX  of  1899)— Pendency  of  suit— Proceeding  with 
reference — Award  before  suit  disposed  of-^Effect  Held, — (I)  A  reference 
to  arbitration  under  the  Indian  Arbitration  Act,  does  not  exclude  the  right 
of  the  parties  to  have  recourse,  to  the  ordinary  tribunals. 

(2)  If  any  party  to  the  reference,  files  a  suit  in  respect  of  the  subject 
matter  of  the  leference  to  arbitration,  the  other  party  may  apply  for  a  stay 
of  proceedings  under  section  19  of  the  Act. 

(3)  Failing  such  application,  or  in  the  event  of  such  application  hemg 
refused,  the  parties  have  no  alternative  but  to  submit  to  the  jurisdiction  of 
the  Court. 

(4)  An  award  procured  by  one  of  parties  during  the  pendency  of  a 
suit  could  have  no  operation  inoonsistent  with  the  judgment  and  decree  of 
the  Court  given  in  the  suit,  and  the  result  of  the  suit  being  unknown  at  the 
time  of  the  passing  of  the  award,  the  award  falls  short  of  complete  validity 
and  ie,  therefore,  ineffective. 

(5)  Proceeding  with  a  reference  after  notice  of  the  filing  of  a  suit  is 
improper. 

Meaeers.  Louis  Dreyfus  &  Co.  v.  Beth  Shivakram,  1  Sind  L.  R,  256, 

Attorney — Attorneys,  final  examination  for  admission  of— Rules  and 
Orders  of  the  High  Court,  Rules  116,  117,  118  and  132— Board  of  Exa* 
mifiers-^Jurifdiction — Certificate — Solicitors  Act,  1877  (40  ar^d  4I  Viet.  ch. 
26)  s.  9— Special  Bench. — An  application  by  a  candidate  against  the  refusal 
of  the  Board  of  Examiners  for  the  Attorneyship  Examination  to  grant  him  a 
certificate  of  his  having  passed  a  Final  Examination,  should  be  made  to  a 
Special  Bench  constituted  by  the  Chief  Justice.    The  application  refused  <& 
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the  merits  of  the  owe.  Per  Woodroffe  J.:  By  rule  116  of  the  Rules  and 
Orders  of  this  Court,  discretion  has  been  delegated  to  the  Board  of  Exami- 
ners without  any  express  reservation  as  made  by  s.  9  of  the  English  Solici- 
tors Act  of  1877.  The  Court  will  not  interfere  with  the  exercise  by  the  Exa- 
miners of  the  discretioL  confided  in  them,  unless  the  Examiaers  reluse  to 
exercise  that  discretion,  or  do  not  exercise  that  discretion,  or  do  not  exer- 
cise that  discretion  honestly  and  conscientiously. 

Speeial  Bcneh. 
In  (he  matter  of  Purno  ChuTider  DuM.  85  Calc.  915. 

Bombay  Civil  Courts  Act— (Act  XIV  of  1869,  amended  by  Bombay 
act  1  of  1900.  8.  2)  sec.  lO-^Prcbate  and  adminietration  act,  aecs.  86,61^  52. 
District  Judge— Aeeistant  Judge  deoiding  applicaiions  where  in  the  avibject 
matter  does  not  exceed  Re  6000  in  value-appeal  to  District  Court — No  di- 
rect appeal  to  High  Court — Power  of  local  Legislature  to  am^nd  an  act 
passed  by  supreme  Legislative  Council-India  CawncWs  act  {55  and  66  Vic. 
O.  H)  8.  6, — The  Probate  and  Administration  Act  1881,  being  a  law  made 
by  an  authority  in  India,  is  subject  to  the  powers  of  repeal  or  am  ndment 
granted  to  (he  local  legislature  by  s.  5  of  the  India  Council's  Act,  1892  (55 
and  £6  Via  s.  14). 

Hence  the  provisioQ  of  the  Bombay  Civil  Courts  Act  (Act  XIV  A  18 o9) 
«•  16  by  which  a  probate  matter  can  be  tried  in  the  first  ins  banco  by  the 
Assistant  Judge  and  by  which  the  appeal  in  cases  where  the  amount  of  the 
subject  matter  does  not  exoeed  Bs.  5000  will  lie  to  the  District  Court,  is 
one  which  the  local  legislature  was  competent  to  make. 

{SoctiO.J.biHeatonJ.) 

Laxmi  v.  Aba  10  Bom.  L.  B.  924. 

Civil  P.  Code. — Misjoinder  of  parties— Multifariousness-^Suit  by 
heir  to  recover  property  from  coheir  and  transferees  from  him — Property 
gituaie  in  differeiU  districts — Compromise  of  part  of  cHairf^—Juriedicbion. 
The  plamtiff  sued  as  heiress  of  her  father  to  recover  from  her  broth  r  and 
from  certain  transferees  from  him  her  share  in  the  property  of  her  deoea  ed 
father.  The  suit  was  brought  in  the  Court  of  the  Subordinate  ^udge  of  Ba« 
reilly.  Part  of  the  property  claimed  was  situated  in  the  Bareilly  district  and 
part  in  the  diatricii  of  B^ra  Banki  in  Oudh.  During  the  oo'iree  of  the  suit  a 
compromise  was  arrived  at  regarding  the  Bareilly  property  and  the  suit  pro« 
eeeded  with  reference  to  the  property  in  Oudh  alone.  Held  (1)  that  the  plain* 
tiff  had  properly  impleaded  her  brother  and  the  transferees  from  him  as  co* 
defendants  in  one  suit,  and  (2 j  that,  there  being  no  fraud  or  i  pr  per  motive 
ftUeged  with  reference  eithor  tp  the  compromise  or  to  the  filing  of  th^smtiq 

Digitized  by  LjOOQIC 


556  The  Lawyer  PaH  I  OivU. 

the  court  at  Bareilly,  that  oourt  was  not  by  reason  of  the  compromise  dives* 
ted  of  jorisdiction  to  hear  and  decide  the  sait  in  respect  of  the  properfcy 
situate  in  Oudh.  Ram  Raji  v.  Dhup  Narain  (Weekly  Not  as,  1885,  p.  125  J 
over-ruled.  Ganeshi  Lai  v.  Kkairati  Singh  16  All.,  279)  distinguished,  Kha- 
tija  V.  Ismail  12  Mad.,  380)  followed. 

Rubra  Jan  v.  Ram  Saii,  A.  W.  N.,  1908,  235. 

S.  IS^Rea  judicata — Mortgage — Redemption  Following  Uie 
principle  of  store  decisis  held  by  the  Fall  Bench,  that  a  mortgagor,  who 
has  brought  a  suit  for  redemption  and  obtained  a  decree  therefore  but  has 
not  availed  himself  to  enforee  that  decree  is  not  debarred,  by  reason  of  SQch 
decree,  from  maintaining  a  second  suit  for  the  same    purpose. 

Dhanpat  Mai  v.  Jhaggar  Singh,  3  P.  W.  R.  475. 

S.  84 — Nonjoinder  of  parties — Objection  not  taken  at  the 
earli^t  opportunity — Limitation.  An  objection  as  to  the  non-joinder  of 
parties  alleged  to  be  necessary  ought  to  be  raised  by  the  defendant  at  the 
earliest  opportunity ;  where  this  is  not  done  and  the  parties  omitted  are  in 
consequence  not  added  until  after  the  expiry  of  the  period  of  limitation 
for  a  suit  against  them,  the  defendant  will  not  be  permitted  to  take  advan- 
tage of  the  bar  of  limitation.  Pateahri  Pratap  Narain  Singh  v.  Rudra 
Pratap  Narain  Singh,  2G  AIL  528  and  Ouruwayya  Oovda  v.  Datiairaya 
Anant  28  Bom.  11  followed.  Samrathi  Singh  v,  Kishan  Prasad,  29  All. 
311  distinguished.  Aikman  &  Oriffin  J.  J. 

Hazari  Mai  v.  Bhawani  Ram,  A.  W.  N.,  1908,  246. 

— — S.  108— Vriton  statement  filed— Party   not    appearing  on 

the  adjourned  date  of  hearing — Whether  decree  is  ex  parte  An  application 
under  S.  108  of  the  C.  P.  Code  lies  where  for  sufficient  reason  the  party 
fails  to  appear  on  the  adjourned  date  ef  hearing,  even  where  a  written 
staiemenb  has  been  alrei^dy  filed.        Sankaran  Nair  &  Abdur  Rahim  J.  J. 

Muniaypa  v.  Babwyan,  4  M.  L.  T.  316. 

— S9.  244,   284— Questions  arising   in  executun-^Legal   re; 

presentatives  of  debtor — Deoree^holder-^Sons  of  a  deceased  Hindu  debtor 
can  raise  questions  of  illegality  or  imiaoralUy  of  their  father  s  debt,  in 
execution  proceedings — Separate  suit,  not  permissible  ^Limitation  Act,  art 
179 — Appeal  by  some  of  the  defendants— Limitation  for  darkhast  against 
defendants  who  have  not  appealed  There  is  no  substantial  distinction  in 
regard  to  questions  arising  in  execution,  between  the  posioion  of  legal  repre- 
sentatives added  as  parties  to  the  suit  before  decree  and  legal  representatives 
brought  in  after  decree  under  S.  234  of  the  Civil  Fro.  Code.  All  questions 
botween  them  c^nd  the  decreehplder    relating    to    execution    paust  tilike  b^ 
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disposed  of  uiuier  S.  244  of  the  Code.  Where  the  sons  of  a  deceased  Hioda 
debtor  are  added  as  legal  repieseotatives  iu  the  course  of  a  suit  and  before 
the  decree  is  procoanced,  it  is  open  to  them  to  dispute  in  execution  pro* 
oeedings  the  liability  of  the  ancestral  propertier  for  the  debt  of  their  father 
on  the  ground  that  the  debt  was  tainted  with  im  morality  or  illegality.  They 
cannot  insist  on  the  decreeholder  resorting  to  a  fresh  suit  to  enforce  Lheir 
pious  obligation  as  Hindu  sons  to  satisfy  the  debt  out  of  the  ancestral  pro* 
pertieSf  because  the  question  having  arisen  in  execution  proceedings  between 
the  decreeholder  and  themselves  as  parties  to  the  suit,  a  separate  suit  is 
rendered  iaadmissibh  by  the  provisions  of  S.  244  of  the  Civil  Pro.  Code. 

Where  only  some  of  several  persons  affected  by  a  decree  have  appealed 
against  it,  the  date  of  the  appellate  decree  forms  the  basis  from  which  the 
period  of  limitation  under  art  179  of  the  Limitation  Act,  should  be  compu- 
ted, even  in  the  case  of  those  who  have  not  appealed  against  the  original 
decree.  8coU  0  J.  &  Eeaian  J. 

Shivram  v.  Sakharam,  10  Bom.  L  R,  989. 

S.  Z67 L-- Agreement  ovU  of  Court,  to  pay  rent  decree  by 
inatalmsnta  on  hypothecation  of  property,  if  illegal— Suit  to  enforce  such 
agrtement,  «/ maintainable.  A  suit  lies  to  enforce  an  agreement  embodied 
in  an  instalment  bond  executed,  without  the  sanction  of  the  Court,  in  favour 
of  a  decree-holder,  hypothecating  certain  property  for  payment  of  a  decretal 
amount*  Held  further,  that  the  provision  as  to  giving  time  to  execute  the 
decree  is  not  illegal  though  it  may  be  incapable  of  enforcement,  as  tbe 
agreement  was  not  made  with  the  sanction  of  the  Court. 

Madean  (7.  J.  &  Dose  J. 

Belchambers  v.  Sarat  Chandra  Ohoeh,  35  Cal.  870. 

— — S     267 A — Mortgage    in    satv^fdction    of  a  judgmeiU^debt. 

Held  that  the  mortgage  of  immovable  property  in  satisfaction  of  a  judgment 
debt  is  not  void  under  S.  257A,  Civil  Pro.  Code. 

Rattigan  <lk  Lalchand  J.  J. 

Tahori  Mai  v.  Qanga  Ram,  3  P.  W.  R.  534. 

8*  288— guJ^  under —Official  Assignee  of  insolvent  judgment 
deV-or  not  a  necessary  party  to  such  suit— Decree  in  such  suit  cannot 
declare  property  liable  to  be  attached  but  only  that  it  is  the  property  of  the 
juigment  debtor.  S.  283  of  the  Code  of  Civil  Procedure  gives  a  statutory 
right  of  suit  to  the  unsuccessf  al  party  in  claim  proceedings  ;  when  the  pro* 
perty  of  the  insolvent  judgment«debtor  which  was  attached  in  execution  had 
vested  in  the  Official  Assignee  during  the  pendency  ot  claim  proceedings, 
the  latter  is  not  a  nesessary  party  to  such  suit.  The  decree  in  such  suit 
should,  where  property  had  SO  vested,  only  decli^re   the  property  attache^  tQ 
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belong  to  the  judgment- debtor  and  ought  not  to  declare  it  liable  to  attach- 
ment. Wallie  &  Munro  J.  J. 

Annapurani  Ammal  v,  ^uhranianian  Chettiar,  81  Mad.  347. 

■■  ■  ■  Ss>  206,  27^— Property  sold  not  attached.  Where  a  decree- 
holder  simply  applies  to  Bhara  rateably  in  the  proceeds  of  sale  nnder  S.  295 
Civil  Proceduie  Code,  but  doos  not  ye*}  the  property  actually  attached  in 
execution  of  his  decree  he  is  not  protected  by  S.  274  of  the  said  Code  not- 
withstandins:  his  praying  that  the  said  property  mi^ht  be  attached  also  in 
respect  of  his  application  for  execution.  Rattigan  &  Lalchand  J.  J. 
ZahoH  Mai  v.  Oanga  Ram,  3  P.  W.  R.  534. 


Sections  310 A,  244,  and  688— Queation  relating   to  the 

eoseciition,  discharge  or  eatiafaction  of  a  decree — Appeal  ^Auction  purcha^ 
aer  representative  of  judgmerU'debtor^  not  of  decree  holder.  A  purchaser  at 
an  auction  sale  in  execution  of  a  decree  is  the  representative  of  the  judg- 
ment-debtor, nob  of  the  decree-holder.  Manickka  Odayan  v.  Rajagopala 
PUlai,  30  Mad.  507,  dissented  from. 

When  therefore  a  judgment -debtor's  application  nnder  section  310A  of 
the  Code  of  Civil  Procedure  had  been  allowed,  it  was  held  th&t  no  appeal 
by  the  auction  purchaser  would  lie,  inasmuch  as  no  appeal  was  given  by  sec 
588,  nor  did  the  case  fall  within  the  purview  of  section  244  of  the  Code. 
Bashir-udrdin  v.  Jhori  Singh,  19  All.  140,  j^followed.  Intiaz%  Beg%m  v. 
Dhiiman  Begaia,  29  All.,  275,  dissented  from. 

Aikman  cfi  Oriffin  J.  J» 

Anandi  Kunwari  v.  Ajudhia  Nath,  30  All.  379. 

See.  818— Jurwiic^ion — Leave  to  withdraw  suit  with  K- 
berty  to  bring  fresh  suit — Letters  Patent^  1885,  cl.  1'2—Limitation^Limi' 
taiion  Act,  $.  H..  Where  a  suit  wai  originally  instituted  iu  the  High  Court, 
withjeave  nnder  ol.*12  of  the  Charter  obtained  from  the  Registrar,  and  sub- 
sequently the  plaint  was  returned  to  the  plaintiffs,  leave  being  given  to  them 
by  the  Court  to  withdraw  the  suit  and  to  file  a  fresh  suit  on  the  same 
cause  of  action,  and  the  plaint  was  presented  again-  Eeld,  that  the  order 
giving  leave  to  withdraw  the  suit  wai  vXira  vire^.and  ceuld  only  be  regarded 
as  one  directing  the  plaint  to  be  returned  to  the  plaintiff.  Watson  v.  The 
Collector  of  Rajshakye,  13  Moo.  I.  A.  160  followed.  Section  373  of  the 
Code  of  Civil  Procedure  does  not  apply  exc>3pt  to  cases  where  the  suit  is 
properly  proceeding  in  the  Court,  in  which  the  leave  was  granted.  Held 
further  that  the  suit  was  covered  by  section  14  of  the  Limitation  Act,  and 
not  barred.  F^tcher  J. 

BamdcQ  Das9  v.  Gon^  Narain,  35  C  dc.  924, 
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See.  318 — Article  178 — Execution  of  deerce-— Limitation — 
Termin'ws  a  quo.  Although  the  grant  of  a  certificate  is  a  BeceB?ary  pre* 
liminary  to  an  ajJi^lioatlon  ander  section  318  ol:  the  Code  of  Civil  Procedare, 
sieh  aa  applicaticii  will  be  barred  under  article  178  of  the  second  ;  schedule 
of  the  Limitatioi  Act,  if  not  mide  within  three  years  of  the  date  of  the  cer« 
tificat3,  that  is  to  say,  the  date  of  the  conSrmation  of  tale  Baaapa  v. 
Marya,  3  Bobq.,  433  and  Kashinath  Trimbak  Joahi  v.  Burning  Zuran,  17 
BonL  228,  dissented  from.  Petition  of  Kishen  Singh,  Weekly  Notes,  1883, 
p.  262,  referred  to.  Aikman  &  Oriffi^n  J.  J. 

Ranjit  Singh  v.  Baldeo  Singh,  30  All.  390. 

Seog»  367,  688  ("18^— Dispute  aa  to  who  is  the  legal  repre^ 
eentativo  of  a  dejeaaed  appellant — Appeal.  Held  on  a  eonstruction  of  sec* 
tion  367  cf  the  Code  of  Civil  Procedure  that  a  dispute  as  to  who  is  the 
legal  representative  of  a  deceased  appellant  is  not  confined  to  the  case  of 
rival  claimants  to  represent  the  deceased.  Salbayya  v.  Saminadayyar, 
18  Mad.  496,  followed.  Aikman  &  OrijffinJ.J. 

Hanwant  v.  Bam  Oopal  Singh,  30  AIL  348. 

■  Sees.  407  &  ^09— Suit  informa  pauperia^Evidenoe 
taken  and  qibeatian  of  limitaiY>n  considered— Diamiaaal  of  auU — JuriadiC' 
tion.  Held  Uiat  a  Court  has  jurisdiction  to  decide  the  question  of  limita- 
ti<m  under  sees.  407  &  409  and  take  evidence  for  the  purpose.  Vijendra 
V.  SuUuudra,  19  Mad.  197,  and  Komrak  v.  Sundar, 20  AIL  290,  followed. 

Abdur  Rahim  J. 
E.  N.  Venkobav.  Thunia,  4  M   L  T.  302. 

See.  608. — Receiver  appointed  by  the  High  Court— DireO' 
tion  by  the  subordinate  Judge  to  furnish  accounts— Jurisdi^ion.  Where 
a  receiver  is  appointed  by  the  High  Court,  pending  an  appeal,  no  other 
Court  has  power  to  make  an  order  or  give  any  directions  as  supplimentary 
to  those  given  by  the  High  Court,  or  without  authority  given  by  the  High 
Court.  Miller  &  Pinhey  J.  J. 

Janhi  v.  Narayanaaami,  4  M.  L  T.  268. 

See.  603. — Receiver — Appointment  of  receiver  to  reoLiee 
amounia  of  decrees.  Where  a  decree-holder  had  in  execution  of  his  decree 
attached  two  decrees  held  by  the  judgment-debtor  against  third  parties,  it 
was  h4d  that  section  503  of  the  Code  of  Civil  Procedure  gave  power  to  the 
Court  to  appoint  a  receiver  to  realise  the  amounts  of  the  attached  decrees 
where  it  appeared  that  by  so  doing  the  interests  of  both  decree-holder  and 
judgment-debtor  would  be  better  protracted.        Aikman  &  K.  Huaain  J.  J, 

Partah  Sin^h  v.  The  Delhi  and  London  Bank  30  AU.  393. 
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—i—Secs.  503,  606,  }S6S— Receiver— Appoi^i^ment   of-^Becom. 

mendation  by  subordinate  Judge  to  District  Judge — Recusal  by  the  latter 
to  appoint — AppexL  A  Subordinata  Judge  rocommeude^d  fco  the  District 
Jadge  the- appointment  of  a  receiver  under  the  provisions  of  sec.  505  of  the 
Civil  Procedure  Code,  the  latter  refused  to  make  any  appoint  ilenb  On  appe&l 
to  the  High  Court:— 

Held  that  ao  appeal  lay  against  the  order,  which  was  passed  under  sea 
505,  aaid  not  under  see.  603  of  the  Civil  Procedure  Code  and  robpecUog 
which  no  appeal  was  piovided  for  by  sec.  588  of  the  Code. 

BasU  Scott  C.  J.  <fe  BatcJielor  J. 

Bat  Mani  v.  Khemchand  Ookaldas,  10  Bom.  L  B.  1037. 

Sees,  620  &  1522 -- Award— Remiied  by   Oourt  far  reviswn 

— Decree  in  accordance  with  revised  award — Whether  c^pealalble.  Where 
a  Court  remitted  an  award  to  arbitrators  under  sec.  520,  Civil  Proeedore 
Co  !e  and  the  arbitrators  submitted  a  revised  award  and  a  decree  was  made 
in  accordance  with  the  revised  awards  hell  that  no  appeal  will  lie  fcom  such 
d€c:e3  00  the  ground  that  the  order  of  remittal  under  sec.  520  was  wrong 
aTid  that  the  original  award  ought  to  have  been  accepted  anl  acted  on. 

Beneo^  &  Watlis  J.  J. 

Subbiah  Iyer  v.  Subramania  Iyer,  4  M.  L.  T.  328. 

S.  621— Order  setting  aside  award  under  8.  521  can  he  quee- 
i^ned  on  nppeal  against  the  final  decree.  Where  a  Court  sets  aside  an 
award  of  arbitrators  on  application  under  S.  521,  Civil  Procedure  Code,  and 
decides  on  the  merits,  the  Court  of  appeal  can,  aa  appeal  from  the  final 
decree,  inquire  into  the  propriety  or  otherwise  of  the  order  setting  aside  the 
award.     Oanga  Persad  v.  Kura.  28  All.  408,  not  followed. 

Boddam  &  Sankaran  Nair  J.  J. 

Achuthayya  v.  Thimmayya,  31  Mad.  345. 

Ss.  621,  691 — Arbitration — Award — Award  set  aside  upon 
ground  not  contemplated  by  8.  521— Appeal.  In  a  suit  pendi  ;g  in  the 
Court  of  a  Mansif  the  matter-  in  dispute  between  the  original  parties  was 
referred  to  arbitration.  To  this  arbitration  a  third  person  who  had  been 
brought  upon  the  record  as  a  defendant  under  S.  32  of  the  Code  of  Civil 
Procedure  was  not  a  party.  An  award  was  made  dismissing  the  plaintiff's 
claim,  but  on  an  objection  being  preferred  to  the  effect  that  all  the  parties 
to  the  suit  were  not  parties  to  the  arbitration,  the  Munfiif  set  aside  the 
award,  proceeded  with  the  suit,  and  on  the  merits  granted  the  plaintiff  a 
decree.  An  appeal  against  this  decree  by  the  defendant  was  dismissed.  Both 
Courts  found  that  the  defendant  who  had  been  added  under    S.  32  had  no 
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iDtereflt  in  tha  eubject  matter  o£  the  suit.  The  plaiidiiff  appealed,  on  the 
grotuid,  inter  alia,  that  ''the  courts  below  had  no  jarisdiotion  ta  set  aside 
the  award  so  far  as  the  parties  to  this  appeal  are  oonoemed."  Heldt  that  an 
appeal  lay.  KnooD  &  Qriffi^n  J*.  /• 

Bamjiawan  v.  Nawal  Singh,  A.  W,  N.  1908,  242. 

— — — Soc.  bOS—Hundi-- Defendant  agriculturist  ^Suit  uncfor 
Chapter  XXIX,  Civil  Procedure  Cede— Applicability  of.  Where  the  plain 
tiflf  instituted  a  suit  under  Chapter  ZXXIX,  Civil  Procedure  Code,  to  reco- 
ver a  sum  not  exceeding  Rs.  1000  on  a  hundi,  and  it  was  found  that  the 
defendant  was  an  agriculturist.  Hdd,  that  the  plaint  bad  bem  rightly  returned 
for  presentation  to  the  Small  Causes  Court.  The  defendant  being  entitled 
to  the  procedure  and  benefits  of  the  Deccan  AgrioaUurists  Reliei  Act,  pro- 
visions of  Chapter  ZXXIX  were  imapplicable  to  him.  

Thaoomal  Mavghanmal  v.  Qui  Mahomed  Johurdk^  1  Sind.  L.  B,  243. 

— — Sf  646r— rran8/«r  of  Property  Act  ss.  68,  SQ^'-^ecuriiy  band 

given  under  a.  646,  Civil  Procedure  Code,  mortgaging  immoveaUe  proper* 
ty  a/  above  Rs.  100  in  value  requires  registration  under  ss.  58, 69,  of  the 
Tran»f^  of  Property  Act—Regi^ration  Act  a  17,  exception  (i)^  does  not 
apply  to  the  case.  A  security  bond  given  to  the  Court  under  section  545 
of  tbe  Civil  Procedure  Code  was  in  the  foUowio  g  terms:— Until  the  dispo* 
sal  of  may  appeal  in  the  District  Court  I  pledge  my  immoveble  property  which 
is  described  in  the  schedule  annexed  and  which  is  free  from  all  encumbran* 
ees,  such  as  mortgage,  etc,  to  the  Court,  for  Rs.  1,  382-4-9  which  is  the 
amount  of  the  decree  due  to  plaintiff.  If  the  resalt  of  the  appeal  be  against 
ue  I  hereby  bind  myself  to  plaintiff  to  recover  the  whole  amount  of  the 
said  decree  which  I  should  pay,  by  my  immoveable  property,  aud^  if  the 
said  property  be  insufficient,  from  me.  Until  the  whole  decree  amount  is 
dif charged  I  will  not  sdl  or  make  a  gift  of  the  said  property  to  others.  I 
thus  execute*  this  security  bond.  The  bond  was  attested  by  two  witnesses 
bot  was  not  registered.  The  order  of  Court  "Security  accepted''  was  indor- 
sed on  it:  Held,  that  the  security  bond  amounted  to  a  mortgage  within 
the  meaning  of  section  5S  of  the  Transfer  of  Property  Act  and  net  being 
registered  was  invalid  under  section  59  of  the  Act  as  a  mortgage  and  did  not 
afi^t  the  property.  The  bond  was  also  compulsorily  registrable  under  section 
17  of  the  Indian  Begiatration  Act.  The  words  "Security  accepted  hereby" 
showed  that  the  Court  thought  the  security  sufficient.  Tha  bond  does  not 
darive  its  validity  from  these  words,  and  it  cannot  therefore  be  hiought 
within  section  17,  exception  (i)  of  the  Registration  Act.  Tokhant  Sing  v. 
Oirvuar  Singh,  (32  C^a,.  494),  followed.  Benson  &  Munro  J.  J. 

ffagafwr^  Sambqyya  Vp  Tc^ngatur  Svbba^ya,  31  Mad.,  83<V 

Digitized  by  LjOOQIC 


^6^  The  La/unfer  PaH  1  Civil. 


— -^-. — Sees.  661  &  677 —Prayer  for  possession  or  return  of  pur- 
chase  moTiey  ^Decree  for  ^possession  appeal-^No  memo  of  objections — Or. 
der  for  return  of  ^noney  by  appMate  Court — Legality  thereof.  Where  the 
plaintiff  sued  for  possession  of  a  bouse  from  the  defeadant  or  f  jr  retom  of 
the  purchase  money  and  the  Monsiff  gave  a  decree  for  possessioii,  bat  on 
appeal  to  the  District  Judge,  he  granted  the  alternative  relief  reversing  the 
judgment  of  the  Munsiff,  it  wa3  contended  in  second  appeal  that  District 
Judge  should  not  have  granted  the  alternative  relief ,  as  no  memo  of  objec- 
tions was  filed  against  the  judgment  of  the  Munsiffl 

Hdd  that  eo  memo  of  objectioiss  was  necessary.  KuLaikadu  v.  Visvoor 
nath,  28  Mad^  229  distinguished.  Munro  &.Abdur  Bahim  J.  J. 

Kuppusuami  v.  Samudra,  4  M.  L.  T.  26G, 

— — Sees-  662,  688Semand — Appeal  against  order  of-^Po* 
were  of  Chief  Court  Held  that  as  eoon  as  it  is  held  by  the  Chief  court  in 
an  appeal  against  an  order  of  remand  passed  under  section  502  of  the  Civil 
Procedure  Code  by  the  Lower  Appellate  Court  that  the  rr/mand  order  over 
appealed,  is  not  warranted  by  the  terms  of  the  section  in  as  much  as  the 
case  has  not  been  disposal  of  by  Court  of  first  instance  upon  a  preliminary 
pointy  the  Chief  Court  cannot  eater  upon,  or  in  any  way  deal  with  the  8pn« 
rious  preliminary  point  which  the  Lower  Appellate  Court  had  wrongly  held 
to  justify  the  remand  order.  The  appellant  is  not  at  liberty  to  withdraw 
in  the  Chief  Court,  his  objection  to  the  form  of  order  and  obtain  a  decision 
on  point  on  which  according  to  his  conteution  the  Lower  Appellote  Court 
should  have  liebermihed  the  appeal  in  hb  favour  6  P.  R.  1892  followed,  l^ 
P.  R  1903,  (F.  B).  S.  C.  1,  P,  L.  Q.  1903,  referred  to.  Reid  J. 

Inam  Bibi  v.  Ovlam  Hueain,  9  P.  L   R  580. 

■  See*  622— Revision  without  making  an  appLi^iotion  to  FaU 
Bench— Presidency  Small  Cause  Courts  Act,  sec.  S8  Hdld  that  excepi 
under  very  special  circumstances,  the  High  Court  will  not  enoertain  a  revi- 
sion when  a  remedy  is  open  elsewhere.  Miller  &  Sanlcaran  NairJ  J. 

Stgnor  Coppa  Angels  v.  0.  D.  Angels,  4  M.  L.  T.  325. 

Companies  Act  (VI  of  1882),  sea  128,  cl  (e)— Petition  to  wind 
up^**Other  reason  of  a  like  nature  '* — When  the  law  requires  the  fulfil^ 
meat  of  one  or  more  of  several  conditions  before  an  crder  could  be  madoi 
the  part  fulfilment  of  two  or  more  of  such  conditions  should  not  be  taken  aa 
having  cumulative  effect  justifying  the  order.^      .    ..  •  . 

If  the  Court  comej  to  the  concludon  that  the  main  orieiaal  object  for 
which  the  Company  was  formed  has  substantially  failed  or  that  the  substra- 
tum of  the  Qompany  is  gone  it  will  consider  tlmt  it  would  be  jqst  and  equi- 
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table  to  wind  up  the  Company  and  will  make  an  order  for  ibs  compulsory 
winding  up.  The  Court  would  not  be  justifiei  in  making  a  winding  up  or- 
der merely  on  the  ground  that  the  Company  hae  made  losses  and  is  likely 
to  make  further  losses.  Davar  J» 

Shah  Steam  Navigation  Company ,  In  re  32  Bom.  415. 

Contempt  of  Court  — Language  which  etrikea  at  the  root  of  all  res* 
pect  for  the  Court  and  its  avihority  amounts  to  corUemptH^riticism  of  Judge 
or  eoiirt  how  far  juatifiable, — An  act  done  or  writing:  published  calculated 
to  bring  a  Court  or  a  Judge  of  the  Court  into  contempt  or  to  lover  his  au- 
thority or  to  obstruct  or  interfere  with  the  due  course  of  Justice  or  the  law< 
fal  process  of  the  court  is  a  contempt  of  court. 

Judges  and  Courts  are  alike  open  to  criticism  and  if  reasonable  argu* 
ment  or  expostulation  is  offered  against  any  judicial  act  as  contrary  to  law 
as  the  public  good,  it  is  not  a  contempt  of  Court. 

Basil  Scott  C.  J.  and  Baichelor  J. 

In  re  Narsinha  C.  Kelhar.  10  Bom.  L.  R.  10110. 

Contracts— (7/*o«s-ctm<rao{8 — Readiness  and  villingness  to  give  and 
take  delivery — ^r^acA.—- Where  plaintiff  entered  into  cross-contracts  with  the 
defendant  for  the  came  quantity  and  quality  of  goods  deliverable  between 
the  same  dates,  and  sued  to  recover  the  amount  of  the  difference  in  prices 
of  the  two  sets  of  contracts,  held  that  he  was  entitled  to  the  decree  with- 
out proving  his  readiness  and  willingness  to  take  or  give  delivery  of  the  goods 
as  under  the  circumstances  of  the  case  the  parties  could  never  have  intend* 
ed  to  require  actual  delivery. 

Thakursi  v.  Tejanmal  1  Sind  L.  B.  248. 

—Act  Si  lZ.^Lunatic---relief'8pecific  iJ.  Act  Ss.  38,  4i— If  o  par- 
ty to  a  contract  seeks  to  enforce  a  contract  which  is  void  under  s.  12  of  the 
Contract  Act  on  account  of  the  absence  of  capacity  to  contracting  party,  it  is 
not  permissible  to  give  equitable  relief.  However  statutory  relief  can  be  gi- 
ven under  Ss.  38  and  41  of  the  Specific  Relief  act  when  reecission  of  a  con- 
tract is  aked  for  on  this  ground.  Madeod  J. 

Monosseh  v.  Shapurji  10  Bom.  L.  R.  1004. 

S.  16,— Undue  inj^uence— Relation  between  parties  which 
placed  one  in  a  subordinate  position  essential. — Held  tbat,  in  order  to  make 
oat  a  case  for  undue  influence  under  &  16  of  the  Indian  Contract  Act,  there 
must  be  ceitain  relations  between  the  parties  anterior  to  the  transaction  in 
question  which  placed  one  party  in  a  position  to  dominate  the  will  of  the 
other.  Evans  J.  0. 

Lwwrka  Singh  v.  Raghubir  Prasad  (11  O.  C.  296)  ^       _ 
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— — Sec.  24:'-OHminal  Vroeedure  Codtsec.  BlS-^Crminal  Pfo- 

eeeutionSaU  for  appearance— -Ifominal  sale  deei  and  rent-note  passed  to 
indemnify  bail— Suit  for  recovery  of  rent — Sals'deed  void  ae  opposed  to 
publid  policy— Rent  note  and  sale-deed  part  and  pareel  of  same  transaction 
Eent'note  void. — While  a  criminal  proeecatioii  was  pending  against  the  de- 
fendant his  pleader  entered  into  a  bail  bond  for  his  appearance.  To  indemni- 
fy the  pleader  against  any  loss  which  he  might  suffer  nnder  the  bail  bond, 
a  nominal  sale-deed  and  a  nominal  rent-note  were  passed  by  ttie  defendant 
to  the  plaintiff. 

The  plaintiff  having  subsequently  brought  a  salt  to  recover  two  yeHra' 
rent  with  interest  on  the  strength  of  the  rent-note  the  defendant  m#t  the  claim 
by  a  denial  that  the  property  belonged  to  the  plaintiff. 

Held,  dismissing  the  suit,  that  the  condderation  for  the  sale-deed  was 
opposed  to  public  policy.  The  sale  deed  was  therefore  void  andec  section  24 
3f  the  Contract  Act. 

Herman  v.  Jeuohner  (1885;  15  Q.  B.  D.  581,  referred  to. 

Held,  that  as  the  sale-deed  and  rent-note,  which  latter  was  merely  in- 
tended to  secure  interest  on  the  principal  sum,  were  part  and  parcel  of  one 
single  transaction,  the  rent-note  was  tainted  with  the  same  illegality  which 
affected  the  sale«deed  and  was  therefore  also  void. 

Part  of  a  single  consideration  for  one  object  being  unlawful,  the  whole 
agreement  is  void  under  section  24  of  the  Contract  Act. 

Batokdor  &  Beaton  J.  J. 
LaxmanUd  v,  Mulshankar  32  Bom.  449. 

Court  Few  Aet^SecHon  7,  {ix,)soh.  /.,  Court  f ee— Decree  for  redemp^ 
tion  of  mortgage— Appeal  on  the  m^in  ground  that  nothing  lods  due  un- 
der  the  mortgage.  Held  that  in  the  case  of  an  appeal  from  a  decree  allow- 
ing a  defendant  mortgagor  to  redeem  the  mortgage  on  payment  of  a  sum 
named  therein  based  upon  the  ground  that  the  mortgage  debt  has  been  nabis- 
fied  out  of  the  usufruct  of  the  property  mortgaged  and  nothing  whatever  is 
due  from  him,  the  proper  court  fee  payble  is  an  ad  valorem  fee  upon  the 
total  amount  of  the  decree  under  appeal.  Nepal  Jtai  v.  Debi  Prasal  L  L. 
R.  27  AIL,  447)  and  Reference  wader  the  OouH  Fees  Ad,  1870.  29  Mad^ 
867;  followed.  Aikman  J. 

Mahadeo  Prasad  v.  QoraMi  Prasad,  A.  W.  N.,  1908,  247. 

Cdttrt  of  WatdH— Regulation  Collector— Claim  made  within  tiir^ 
^Decree  Collector  reference  to  the  Decree  Collector  after  claim  beoame  bar- 
red^Rule  framed  vnder  ihe  Act^EiiforeibiUly  of  ike    cJaim—Ziwutaiion 


Digitized  by 


Googk 


Fm  I  CivU.  The  Latoyer  ht 

Act,  830  4  A^^  H»  Where  there  was  a  Regulation  Collector  with  reference 
to  an  estate  in  the  hands  of  the  Court  of  Wards,  and  a  claim  was  madle  to 
the  Regulation  Collector  within  tim3  and  the  claim  was  then  not  barred  by 
limitation  and  the  Regulation  Collector  without  reporting  to  the  Decree 
Collector  about  the  claim^  kept  it  pending  till  it  would  become  barred  if  a 
suit  WAS  filed  thereon  and  then  disallowed  the  claim  and  reported  the  matter 
to  th  eDecree  Collector. 

Held,  on]^a  reference  by  the  Decree  Collector,  confirming  the  judgments 
of  both  the  lower  Courts,  that  the  claim  should  be  allowed  as  it  was  legally 
enforceable  at  the  time  when  it  wae  made  to  the  Regulation  Collector. 

Benson  &  Munro  J.  J. 

Segulation  CcUector  v.  R.  Subber,  4  M.  L  T.  821. 

Damages — Questions  incriminating  plaintiffa^^rivilege.  In  a  case 
where  the  defendant  was  accused  of  rioting,  certain  questions  were  put  a:^ 
her  instance  which  implied  that  the  charge  was  brought  at  the  instigation 
of  the  plaintiff 

A.  P.  V.  Desai,  4  M,  L.  T.  222- 

Decoan  Agriculturists  Belief  Act,  S.  3  and  l  l~MoHgage  euit^ 
Juriadietion.  The  plaintiff  file  a  suit  against  an  agriculturist  to  enforce 
a  mortgage  claim  in  the  Court  within  whose  jurisdiction  the  a  mortgaged 
property  was  situated,  the  defendant  inter  aliA  contended  that  the  Court 
had  no  jurisdiction  on  the  ground  that  he  was  not  residing  within  its  ju- 
risdiction. 

Held,  that  the  suit  being  of  the  description  speciScally  mentioned  in 
clause  {y)  of  section  3  of  the  Deccan  Agriculturists  Act,  it  was  excluded  from 
the  scope  of  clause  (w)  of  the  section,  and  seetion  11  of  the  Act  was  therefore 
no  bar  to  the  jurisdiction  of  the  Court. 

Nur  Mahomed  Lalon  v.  8ayad  Roshan  Shan,  1  Sind  L.  R.  246. 

S.  12  and  13 —Ueujructuafy  mcrtgageSed^mption^Pay' 

ment  of  the  amount  found  due  on  taking  account.  S.  13  of  the  Dekkhan 
Agriculturists'  Relief  Act  is  imperative  and  the  amount  due  in  a  suit  for 
redemption  of  a  usufructuary  mortgage  in  which  the  provisions  of  S.  12  of 
the  Act  have  been  complied  with,  is  the  amount  which  is  found  to  be  due 
upon  taking  accounts  in  the  manner  provided  by  Section  13. 

8c(M  G.  J.  &  Heatcn  J. 

Dadabhai  v.  Dadabhai,  32  Bom.  516. 

Sec.  15  B,  els  (1)    and  (2)— Decree    on    Modga^gd —Pay- 

wierrf  by  inetalments^Sale  on  default  in  payment  of  an  in^almeril — Apl 
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plication  to  make  the  decree  absolvie — Eoctemian  of  the  provieiona  of  the 
JDecean  Agriculturists*  Belief  Act  to  the  District — Application  for  payment 
by  inetalm^nta.  The  Court  of  the  First  Class  Sabordinate  Judge  of  Dbar* 
war  passed  a  desree  oa  a  mortgagee  which  directed  payment  of  the  debt  by 
instalments  and  on  default  of  the  payment  of  an  instalment  the  debt  to  be 
reoovered  by  the  sale  of  the  mortgaged  property. 

The  judgment  debtor  having  failed  to  pay  an  instalment  the  decree- 
holder  applied  for  the  decree  to  be  made  absolute.  In  the  meanwhile  the 
provisions  of  (he  Dekkhan  Agriculburists'  Belief  Act  were  extended  to  tiie 
Dharwar  District  and  the  judgment  debtor  having  thereupon  applied  for 
instalments  under  S.  15B  of  the  Act. 

Held,  that  there  is  nothing  in  S.  15B  of  the  Dekkhan  Agriculturiste' 
Belief  Act  to  warrant  the  view  that  the  legislature  intended  that  when  a 
deerce  allowing  instalments  had  already  been  ebtained,  the  whole  matter 
should  be  reconsidered  afiesh  in  execution  with  a  view  to  substitute  some 
new  scheme  of  instalments. 

Heldf  further,  that  the  second  clause  of  S.  15B  refers  only  to  tboso 
eases  where  directions  for  payment  have  already  been  given  under  the  first 
clause  of  that  section.  Baukdor  &  Beaton  J.  J. 

Shankar  Shamrao  v.Shankargauiaya,  82  Bom.  445. 

HeOTW— Sale— Eiceoulion— Right  of  purchaser— Estoppel  by  conduct 
— Mortgage.  In  execution  of  a  money- decree  certain  property  was  purchas- 
ed. The  said  property  was  subject  to  a  mortgage,  but  not  a  mortgage 
executed  by  thd  judgment-debtor,  although  the  judgment-debtor  would  him* 
self  have  been  estopped  from  denying  liability  under  the  mortgage  on 
account  of  his  conduct  in  the  mortgage  transaction.  Held,  that  the  purcha* 
ser  was  equally  bound  as  the  judgment-debtor  inasmuch  as  the  right,  title 
and  interest  of  the  judgment-debtor  had  passed  to  the  purchaser,  and  his 
purchase  was  therefore  subject  to  the  mortgage.        Mitra   &  Casperez  J.  J. 

Prayag  Raj  v.  Sidhu  Prasad  Tewari,  35  Cal  877. 

Heotee— Whether  declaratory  or  one  capable  of  execution — Tat  Held 
that  in  deciding  whether  a  decree  is  merely  declaratory  or  one  capable  of 
execution,  the  intention  of  the  parties  may  be  taken  into  consideration. 

Sankaran  Nair  &  Abdur  RaJiim  X  J. 

Thcmairaeeeri  Rama  Namiiasan  v.  E.  Nedkandan  Nambudari,  4 
H.  L.  T.  380. 

Easement— IZtfleass — Non-^ser^ExUfiguishmsnt— Transfer — Domi^ 
nani  and  servient   owner — Alienation— Civil    Procedure  Code,   sec.  S76. 
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An  easement  can  be  exfcinguish&d  by  a  dominant  owner  releasing  it  etpressly 
or  impliedly  to  the  servient  owoer,  and,  if  expressly  released,  it  would  am* 
oant  to  an  alienation.  Tiie  transfer  of  an  easement  is  an  alienation  within 
the  meaning  of  sec.  276  of  the  Code.  Mere  non  user  is  not  an  implied  re* 
lease  of  an  easement.  Ohitty  J. 

Kyistodhane  Uiiter  v.  Nandarni  Dassee,  35  Calc.  889. 

Ejeotment— iSm^  in— Plaintiffs  eniiUed  to  two»\hird9  of  t\t  property 
ii^o  daim  for  partition.  Where  a  plaintiff  sued  in  ejectment,  and  it  wis 
found  that  he  was  not  entitled  to  the  whole  of  the  property  but  only  to  a 
share. 

Held  that  the  suit  could  not  be  treated*  as  one  for  partition  between 
CO  owners  and  that  the  plaintiff  could  not  reco/er  his  share  of  the  property 
in  that  suit.     Rnmchandra  v.  Vasndeo,  10  Bom.  451  followed. 

Benson  &  MiUer  J.  J. 

Samindha  v.  Rangasamy,  4  M.  L.  T.  215. 

Tividenoe— Experts—Lunacy  ^Value  of  report— Opinion.  The  opi* 
nion  of  an  expert  on  facts  proved  or  remitted  is  only  relevant  when  the 
Court  has  to  form  an  opinion  on  a  point  of  science  or  art.  Expert  opinion 
even  on  admitted  or  proved  facts  will  differ  and  then  the  Court  has  to  de- 
cide which  opinien  it  will  rely  on.  Bat  when  the  facts  are  not  admitt;ed  the 
Court  has  first  to  come  to  a  conslasion  on  the  Evidence  as  to  what  facts 
have  been  proved  and  then  apply  to  such  facts  tho  various  expert  opinions 
which  have  bean  offered.  But  if  ibis  not  a  point  of  eciance  or  art  the 
Court  or  jury  can  form  an  opinion  without  expert  cvidonca  though  the  line 
where  there  no  longer  remains  a  point  of  science  or  art  on  which  the 
Court  has  to  form  an  opinion  is  not  always  very  clearly  defined. 

MaoleodJ. 

Monosseh  v.  Shapurji,  10  Bom.  L.  R.  1004. 

8.  llb—N'on'transferable  occupancy  jote — PresumpHcn  of 
tramferabUity  without  consent  of  landlord  from  purchase  6y  Aim.— Where 
a  landlord  in  execution  of  a  money  decree  causes  the  sale  of  an  oceapanoy 
holding  and  purchases  it  himself,  he  is  not  estopped  from  pleading  non-trans* 
ferahility  without  his  consent  in  a  subsequent  suit  brought  by  the  mortgagee 
of  the  occupancy  raiyaL  The  English  law  of  mortgage  and  a  oansequent  es« 
toppel  is  not  applicable  to  such  a  case.  Section  115  of  the  Evidence  Act  is 
6xhiiU4tive  and  the  law  of  estoppel  in  this  country  is  contained  in  that  see* 
tiun  Aymuddin  Nasya  u  Srish  Chandra  Bannerji,  11  0.  W.  N.  76,  dis- 
tinguished. Rampini  C.  J.  &  Ryves  J.  J. 

4^n^atunnessa  Khattin  v,  Harendra,  Lai  Biswas.  35  Calc.  ^^^^^^^^Tp 
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,       See*  llbSatoppd— Adoption— Suit  by  adoptive  mo&er  to 
/^l  a^de  an  adoption  made  by  her.    In  a  suit  to  set   aside    an   adopiioo 
^^^aght  by  tho  adoptive  mother  against  her  adopted  son  it  was  fonnd   that 
^i^e.  plaintiGF  had  represented  that  she  had  authority  to  adopt  and  his  repce- 
flonti^tiqn  was  aeted  on  by  the  defendant;  that  the  ceremony  of  adoption  was 
carried  out  on  the  faith  of  this  representation  ;  that  the  marriage    of  the  de- 
fendant was  likewise  on  the  strength  of  it  celebrated,  and  the  defendant  per* 
fbrmiMl  the  aradh  ceremony  of  his  adoptive  father.    It  was  farther  found 
Ubijbkt  the  defendant  had  been  obliged  to  defend  a  suit  brought  against  him 
by  an  alleged  reversioner  to  the  estate  of  his  adoptive  father,  and  that   for 
this  purpose  he  had  incurred  heavy  liabilities.    Held  that  the    plaintiff   was 
estopped  from  nudntaining  a  suit  for  a  declaration  that  the  adoption  was  with- 
out authority  and   void.    Thakor   Oemrao  Singh   v.  Thakoatanee  Mehtab 
Koonwer,  N.  W.  P.,  H.  C.  Sep.,  1868,  p.  153A,  distinguished. 

Stafiley  C.  J.  &  Bannerji  J. 

Dharam  Kunwar  v.  Balwant  Singh,  A.  W.  N.,  1908,  231. 

-Sees.  184,  IQZ— Income  Tax  Acts,  Sees,  H,  S6    and  38^ 


ktatefnenta  m^ide  to  Income  Tcuc  Colleotor^Admiadbility  in  evidenc^^ 
Right  of  the  Court  to  inspect. — Held  that  the  returns  submitted  to  an  Income 
Ti&x  Collector,  or  any  statements  made  before  him  or  any  orders  that  are  pas- 
sed by  him  do  not  relate  to  matters  of  state  acd  are  not  exempt  from  pro* 
duetion  under  the  terms  of  see.  1 23  of  the  Evidence  Act. 

Held  further  that  no  objection  can  h^  taken  for  the  inspection  of  the 
said  documents  by  Court  with  a  view  decide  the  question  of  admissibility* 

Held  also  that  fee.  124  of  the  Evidence  Act  would  not  apply  and  tha 
documents  are  admissible  in  evidence.  Lee  v.  Birrel  (8  Camb.  337);  Rej.  v* 
Vakaiaz  2  (Miadras  Sessions  1863j.  Mayne's  Criminal  Law  of  India  3rd  Ed. 
P.  91>,  Jadcbram  v.  BfAtlarain  2*6  CaL  281):  Referred  to  and  followed.  Jo- 
seph V,  Hargreans  (  L.  R  Ch.  (1900),  347.  Distinguished. 

White  C.  /.  &  Sankaran  Nair  J. 

JJ.  VenkcAa  CheUa  v.  0.  E.  Sampathu  4  M.  L  T.  317. 

Fraud — Eights  of  an  attaching  oreditor— Apparent  sale  to  third 
party  of  property  not  really  bringing  to  the  judgm^nt^debtorB-^  Claim  by 
apparent  purdiaserresognised  in  smt-^Suit  by  purchaser  for  possession. 
Where  to  prevent  the  attachment  and  sale  in  execution  of  a  decree  obtiiined 
agwinst  the  father,  the  son  transferred  by  sale  his  self-acquired  property  to 
the  plaintiff  benami  and  the  property  was  subsequently  attached  by  the 
plaintiff  and  lus  claim  as  owner  rf  the  property  was  estc^blished  in  i^  sqit  t<^ 
i^hich  thesQu  was  a  part^. 
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Held  in  a  suit  by  the  plaintiff  to  recover  possession  from  the  son»  that 
the  son  oonld  not  set  up  in  defence  the  beianni  nature  of  the  transfer. 

Miller  &  Abdur  Rahim  J.  J. 
Kondeti  Kanna  Rao,  Tollanak  imm'X,  4  M.  L.  T.  381. 

Preference  of  creditors — Except  in  cases  falling  under  the  pro- 
visions of  the  Bankruptcy  Law  a  judgment  debtor  is  at  full  liberty  to  alienate 
his  property  at  any  time  bafore  or  until  it  is  in  ouatodia  legia  to  any  oae  of 
bis  creditors  for  genuine  and  adequate  CDosideration  alfchongh  the  effect  of 
such  an   alienation  may  be  to  defeat  or  delay  lihe  claicns  of  other  creditors, 

RatUgan  &  Lalchand  J.  J. 
Tahori  Mai  v.  Ganga  Ram,  3  P.  W.  R.  534. 

Grant— Act  XI  of  ;i869—  Regulation  XIX  of  irsS-^anle— 
Eneumhrance — Lidbiliiy  to  pay  rent.  Some  years  before  the  aequisitioa 
of  the  Dewani  by  the  E<4st  India  Company,  the  zemindar  made  a  rent-free 
grant  of  village  P,  to  one  D.  Since  then  D.,  and  after  him  his  heirs  eonti* 
Qued  in  possession  of  the  village,  until  the  institution  of  this  suit.  After 
the  acquisition,  the  Company  made  an  assessment  of  the  lands  in  the  fiengal 
Province^  and  village  P.,  wan  then  and  again  at  the  time  of  the  Permanent 
SetUeonent,  assessed  at  eicca  Be.  80,  which  assessment  was  accepted  by  the  ze- 
mindar,  and  he  and  his  heirs  Continued  to  pay  the  assessed  amount. 'In  the  year 
1900  the  zemindar  made  a  default  in  payment  of  the  revenue  for  tbe  Sep* 
tember  kistf  and  tbe  village  was  sold  under  the  provisions  of  Act  XI  of 
1859.  Tbe  purchaser  instituted  a  suit  for  recovery  or  for  assessment  of 
rent  and  mesne  proBta.  Held  that  the  right  created  under  the  grant  was 
an  incumbrance,  which  existed  from  before  the  time  of  the  Permanent  Set- 
tlement ;  but  the  plaintiff  could  not  be  affected  by  ths  laches  of  the  defaulter 
oj  his  predecessors ;  he  was  entitled  to  hold  the  estate  in  the  same  condition 
M  it  was  ab  the  time  of  the  Permanent  Settlement,  when  the  revenue  was 
asseseed  at  sicca  R?.  80  and  to  recover  that  amount  with  cesses  from  the 
defendants.  Held  further,  that  sec.  37  of  Act  XI  of  1859  does  not  avoid 
encumbrances  of  every  kind  nor  does  it  allow  the  purchaser  to  assess  rent 
at  a  rate  higher  than  that  paid  before  the  Permanent  Settlement ;  the  rent  is 
not  enhancible  according  to  the  law  now  in  force,  as  the  land  must  be  con 
ndered  to  be  comprised  in  a  tenure  existing  from  before  the  time  of  the 
Permanent  Settlement.  Mittra  &  Brett  J.  J. 

Bgmdaban  Behari  Lai  v.  Bhawani  Sahai,  35  Calc.  981. 

High  Court  Bules. — RuhSl  Third  part  noHce—applioation  to  bebe* 
before  filing  written  8tat6ment''?ractice  and  Procedure, — An  application  for 
» tM^  party  notice  uud^r  Rqle  131  of  th^  Bombay  High  Court  Rules,  must 
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be  made  before  the  written  statement  is  filed,  unless  special  leave  has   been 
obtained  from  the  Courts  MacUod  J. 

Nippon  Menkwa  v.  Ourmukrai  10  Bom.  L.  R.  1024, 

Rule  122^Civil  Procedure  Oode-sec.  iOl-arrest  hefcre  judgment 
Damages  for  wrongful  arrest — Damages  for  arrest  eannot  be  tried  by  eou/a- 
terclaim—Vractice. — Fending  a  Civil  puit  against  him,  the  defendant  was  ar< 
rested  before  judgment  bat  was  afterwards  released.  He  then  made  a  claim 
of  Bs.  25000,  against  the  plaintiff  as  damages  for  his  wrongful  arrest  and 
applied  to  include  in  the  suit  his  counter  claim  of  Bs.  25000.  Held,  it 
could  not  be  done.  Macleoi  J. 

Magoomal  JeiAananc2  v.  Hamid  Bin  Ali  Bin  KamU  10  Bom.  L.  B. 

1002. 

Hindu  Law — AdO'ption— Rule  that  no  adoption  allowed  where  no 
marriage  possible  between  the  natural  mother  in  her  m4xiden  state  and 
adopting  father — Limitations  of  the  rule — Ootras — Prawars-Viruddha 
S%mbandha  — Under  Hindu  law,  the  rule  that  there  can  be  no  adoption 
where  there  can  be  no  legal  marriage  between  the  adopted  boy's  mother  in 
her  maiden  state  and  the  adoptive  father  is  strictly  confined  to  the  speci- 
fied cases  of  a  daughter's  son,  a  sister's  son  and  the  mother's  sisters'  son. 

Hence,  where  the  natural  mother  of  the  adqpted  boy  and  the  adoptive 
father  though  belonging  to  different  gotras  have  two  out  of  three  prowaras 
in  common,  the  adoption  can  be  validly  made. 

Ver  Balchelor  J.  The  authority  of  Nanda  Pandita  must  be  accepted  ex- 
cept where  it  can  be  shown  that  he  deviates  from,  or  adds  to,  the  smritis, 
or  where  his  version  of  the  law  ii  opposed  to  such  established  custom  as  the 
Courts  recognise.  Batchelor  &  Chaubal  J.  J. 

Bamchandra  v.  Oopdl  10  Boni  L.  B.  948. 

Adoption— Widow  succeeding  as  a  gotraja  sapinda    in  a 

joint  Hindu  family  to  an  estate  not  her  husband's— Powers  of  adoption, 

A.  and  S.  were  two  joint  Hindu  brothers.  S.  died  in  1876  leaving  a  widow 
P.  and  two  daughters  him  surviving.  After  S.'s  death,  P.  continued  to  live 
with  A.,  who  died  in  1877.  P.  succeeded  him  as  there  was  no  i&nue  or  nearer 
heir  to  A.  P.  adopted  defendant  1  as  a  son.  The  plaiotiff^,  some  of  whom 
were  reversioners  entitled  to  succeed  to  A  as  his  heirs  after  the  termination 
of  P/s  life  estate,  sued  to  recover  possession  of  the  property,  alleging  that 
P.  was  not  authorized  to  make  the  adoption  she  did,  and  it  was,  therefore, 
bad.    Held,  that  the  adoption  by  P.  was  invalid. 

A  Hindu  widow  who  succeeds  to  an  estate  not  her  husband's  but  as  a 
gotraja  sapinda  of  tbe  last  male  bplder  under  the  rul^  established  by  luUoa-^ 
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bhoy  V.  Casdbai  (L.  R.  7  I.  A.  212)  and  io  consequence  of  the  absence  of 
nearer  heirs,  cannot  make  a  valid  adoptioa  Amava  v.  Mahadgauda  22 
Bom.  ilG,  and  Payapri  v.  Appana  23  Bom.  327,  doubted.  Ramkrishna  v. 
Shamrao  20  Bom.  526,  followed.  Batchdor  Sn  Chaubal  J.  J. 

Datlo  Govind  v.  PaTidv^rang  Vinayak  32  Bom.  499. 

~— Adoption — Alitnation  by  the  widow  before  adoption.  Right 

of  the  adopted  son  to  dispute  the  alienation. — Where  a  Hindu  widow  who 
has  inherited,  her  husband's  property  adopts  a  son,  the  adoption  has  the  effect 
of  divesting  her  of  the  property  and  putting  an  end  to  her  estate  as  heir  of 
her  husband.  The  adoption  has  the  same  effect  ad  her  death  with  this  diffe- 
rence, that  after  the  adoption  she  has  a  right  of  maintenafioa  against  the 
adopted  eon  during  the  rest  of  her  life  whereas  such  right  ceases  on  her 
death.  Bat  the  right  of  maintenance,  so  long  as  it  is  not  a  charge  on  the  es- 
tate or  any  portion  of  it  does  not  confer  on  her  any  right  to  the  estate  or  en- 
title her  to  transfer  it  by  way  of  sale  or  mortgage.  If  the  widow  before 
the  adoption  severes  a  portion  of  the  inheritance  therefrom  and  transfers  it 
to  a  stranger,  without  any  proper  or  necessary  purpose  binding  the  estate 
absolutely  according  to  Hindu  law,  the  transfer  logically  speaking  must  cease 
to  have  any  effect  after  the  adoption,  since  it  could  only  operate  during  the 
time  that  the  estate  was  represented  by  her  as  heir  and  the  result  of  the 
adoption  is  to  terminate  that  estate.  Ghandavarkar  &  Heaton  J.  J. 

Ramkrishna  Kuppuswami  t?.  Tripwrabai  Kuppuswamif    10    Bom. 

L.  R.  1029. 


— ———Joint  family — Arhcestral  property — Doctrine  of  nudeus-^ 
Dijference  between  joint  property,  joint-family  property  and  joint-ancis'^ 
iroL  family  property.  The  three  notions— (1)  ioint  property,  (2)  joint- 
family  property  and  (3)  joint-ancestral  family  property  are  distinguishable. 
In  all  three  things  there  is  a  common  subject — property ;  but  it  is  qualified 
in  three  different  ways.  The  joint  property  of  the  English  law,  is  property 
held  by  any  two  or  more  persons  jointly,  and  its  characteristic  is  survivor- 
ship. Analogies  drawn  from  it  to  joint-family  property  are  false  or  likely  to 
be  false  for  several  reasons.  The  essential  qualification  of  the  second  class, 
is  not  jointness  only,  but  a  good  deal  more.  Two  complete  strangers  may  be 
joint  tenants,  according  to  English  law :  but  in  no  conceivable  circumstances 
could  they  constitute  a  joint  Hindu  family,  or,  in  that  capacity,  hold  proper- 
ty. In  the  third  case,  property  is  qualified  in  a  twofold  manner :  it  must 
have  been  joint  family  property  and  it  must  be  ancestral. 

There  must  have  been  a  nucleus  of  joint  family  property  before  ances- 
teiri  jointrfaooSiy  iffo^rty  dan  cfdme  into  existed  Wcfcau^e  the  'Wdtd  andestral 
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connotes  descent  and  therefore  pre-exifitence.  But  because  it  is  true  that 
there  can  be  no  joint  ancestral  family  property  without  a  previous  nucleus 
0}  joint  family  property  it  is  not  true  that  there  cannot  be  joint  family  pro- 
perty without  a  preexisting  nucleus,  for  that  would  be  identifying  joint 
family  property,  with  ancestral  joint  family  property. 

Where  there  is  anoefttral  joint  family  property,  every  member  of  the 
family  acquires  by  birth  an  interest  in  it,  which  cannot  be  defeated  by  indi- 
vidual alienation  or  disposition  of  any  kind.  This  is  equally  true  of  joint 
family  property.  Where  it  is  known  or  admitted  that  some  at  least  of  the 
property  of  a  joint  family  has  come  down  to  them  the  presumption  is  that 
the  whole  property  i^  ancestral,  and  any  member  alleging  that  it  is  not,  will 
have  to  prove  is  sef-acquisitioa  Where  property  is  admitted  or  proved  to 
be  joint  family  property,  it  is  subject  to  exactly  the  same  legal  incidents  in 
every  respect  as  property  which  is  admitted  or  proved  to  be  ansestral  joint- 
family  property.  Further,  this  class  of  properly  in  India  differs  radically  in 
origin  and  essential  characteristics  from  the  joint  property  of  the  English 
law,  • 

The  fundamental  principles  of  the  Hindu  joint  family  is  the  tie  of 
Sapindaship.  WiUiout  that  it  is  impossible  to  form  a  joint  Hindu  family. 
With  it  as  long  as  a  family  is  living  together  it  is  almost  impossible  not  to 
form  a  joint  Hindu  family.  There  is  nothing  either  in  practice  or  theory 
which  excludes  the  possibility  of  members  of  the  same  family  starting  a 
family  fortune  holding  it  as  members  of  a  joint  family,  and  thereby  clothing 
it  with  all  the  legal  qualities  and  incidents  of  joint  family  property,  chief 
among  which  is  that  every  member  born  into  the  family  after  the  property 
has  acquired  that  character,  and  before  it  has  been  divested  by  partition 
obtains  by  birth  an  interest  in  it.  Beaman  J. 

Kardondas  Dharamaey  v.  Chingabai,  82  Bom.  473. 

Joint  family — Presumption  as  to  the  character  of  (he  pro- 
perty  held  by  the  father — Seif-acquiaiUon.  A  Hindu,  who  bad  a  son  and 
that  son's  son  living  with  him,  made  a  deed  of  gift  of  his  property  in  favour 
of  his  grandson.  In  that  deed  the  property  was  described  as  his  self-acqui* 
red  property  ;  and  the  deed  was  attested  by  his  son.  It  was  shown  that  the 
son  had  knowledge  of  the  contents  of  ^he  deed.  Hdd,  that  the  above  £M3ts 
led  to  tbe  inference  tkat  the  property  was  self-acpuired. 

Batchelor  &  Chavhal  J.  J. 

Kalianji  v.  Bezanji,  32  Bom.  512. 

Maintenanoe— fi^fet  of  wife  who  had  lived  apart  from  her 
husband  during  hie  lift  time  to  claim,  maintenance  after  hisdeath^^Mker 
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'%n4aw  having  ancestral  property  bouTui  to  maintain  under  such  ciroum' 
dances.  A  wife  liviog  apatt  from  her  husband  without  any  justiEying  cause, 
is  not  entitled  to  claim  maintenance  from  him,  as  in  bo  doing  she  commits 
a  breach  of  duty  to  him.  After  his  death,  however,  she  is  entitled  thoufirh 
she  livee  apart  to  claim  maintenance  from  her  father* in  law  who  has  taken 
her  husband's  estate  as  there  is  no  duty  on  her  part  to  live  with  him,  pro- 
vided she  does  not  live  apart  for  corrupt  purposes. 

Per  Walus  J. — A  wife  living  apart  from  her  husband  for  no  improper 
purpose,  may,  at  any  time,  return  and  claim  to  be  maintained.  Her  right 
is  not  forfeited  but  only  suspended  during  the  time  she  commits  a  breach  of 
duty  by  living  apart  and  is  revived  when  at  his  death  such  .duty  ceases  to 
exist.  The  Court  may,  under  the  circumstances,  be  justified  in  awarding 
her  maintenance  on  a  less  liberal  scale  than  it  otherwise  would. 

Per  Sankaran  Naie  J.— The  father-in-law  is  under  a  moral  obligation 
to  maintain  his  daughter-in-law,  which  ripens  into  a  legal  obligation  against 
the  assets  in  the  hands  of  his  heirs.  Rangammal  v.  Echammal^  22  Mad., 
305  at  807,  referred  to.  The  hunband  is  under  a  moral  obligation  to  aup- 
part  a  wife  when  she  is*  living  apart  from  no  corrupt  molive ;  and  this 
moral  obligation  ripens  into  a  legal  obligation  on  the  father- in-law  when,  on 
the  death  of  the  son,  he  tskes  anccscral  property.  The  rights  of  a  wife 
and  widow  respectively  to  maintenance,  rest  entirely  on  different  grounds. 
The  former  is  a  personal  obligation  on  the  husband  based  on  the  identity 
arising  from  marrkge  relations  and  is  not  dependent  on  the  possession  of 
property.  The  right  of  a  widowed  daughter-in-law  to  claim  maintenance  from 
ksr  father*in-law  is  based  on  the  possession  of  ancestral  property  by  the  latter 
and  cannot  be  defeated  by  any  breach  of  duty  on  her  part  tow^vrds  her  hus- 
band whioli  might  disentitle  her  to  enforce  a  distinct  claim  in  respect  of  a 
different  relation  and  on  account  of  considerations  peculiar  to  that  relation. 

Wallis  &  Sankaran  Nair  J.  J. 

Sivrampalli  Bxngarama  v.  SurampaUi  Brambaze,  31  Mad.  338» 

Restitution  ofcongugal    rights— Custody   of  wifeSindu 

husband  deserting  his  wife  for  many  years— Discretion  of  Court  in  resti^ 
tution  of  conjagaL  rights.  Held  that  even  a  Hindu  husband  becomes  dep- 
rived of  his  right  of  enforcing  martial  rights  and  getting  custody  of  the 
wife  when  he  deliberately  deserted  and  has  for  years  past  failed  to  give  her 
maintenanee.  Kensington  &  Richards  J.  J. 

Dani  v.  Naran  Singh,  3  P.  W.  R.  631. 

I      SuCCfimoxt^Bandhus,  preference    among^Male  Bemdhus 
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entitled  to  preference  over  female  Bandhus  though  never  in  degree-^ Accre- 
tionBf  what  are, — Accretions  pass  with  estate  ^Adverse  pon^ssion,  title  oc- 
quiredljby — Party  holding  under  a  deed  or  will  which  is  invalid  cawnot 
set  up  a  highfir  right  than  that  daimable  under  the  deed  or  will  It  ia  set- 
tled l^w  in  this  Presidency  tb&t  a  mala  Bandha  is  entitled  to  preference  over 
a  female  Bandha  even  thongh  the  latter  is  nearer  in  degrei*.  Where  addi* 
tions  are  made  to  an  estate  by  a  limited  owner  with  the  intention  that  they 
shoald  form  part  of  the  estate  snoh  additions  pass  wilh  the  estate  and  not 
to  the  heirs  of  such  owner  thongh  made  with  funds  over  which  such  owner 
has  absolute  powers  of  disposal  Where  a  female,  having  the '  limited  inte- 
rest of  a  daughter  or  widow  in  an  estate,  spends  the  income  which  is  her 
absolute  property  in  the  erection  of  buildings  on  lands  belonging  to  the  estate 
it  must  be  presumed  that  she  intended  the  buildings  to  be  an  accretion 
to  the  estate  and  to  devolve,  as  such,  on  the  parsons  who  would  be  entitlea 
to  succeed  to  the  estate.  A  person  holding  land  under  a  deed  or  will,  which 
however,  does  not  operate  in  law  to  pass  land  in  question,  cannot  by  such 
possession  for  more  than  twelve  years,  acquire  an  interest  in  the  property 
different  from  that  which  he  would  have  taken  if  the  deed  or  will  had  beeo 
valid  and  operative.  A,  who  was  entitled  to  an  estate  and  to  the  manage- 
ment of  a  temple  as  hereditaiy  trustee  or  dharmakarta,  gave  his  widow,  B,  by 
will,  the  estate  because  according  to  the  law  (Dharma  Sastraj  the  kartaship 
(heirship)  vests  in  my  wife, '  and  he  further  directed  her  to  conduct  the 
dbarmakartaship  of  the  temple.  B,  gave,  by  deed,  both  the  estate  and  dharma- 
kartarhip  to  her  daughter  C  'as  according  to  the  Hindu  law,  you  are  the 
chief  heir  after  me' :  Held,  that  B,  under  the  terms  of  will  of  A  and  C,  under 
the  terms  of  the  deed  of  B,  took  no  more  than  a  woman's  limited  estate 
under  the  Hindu  law  both  in  the  estate  and  in  the  dharmakaitaship ;  and 
that  neither  B  nor  0  could  acquire  by  possession  an  interest  in  the  property 
higher  than  that  which  they  would  have  taken  if  the  property  bad  pttsed 
by  deed  or  will.  Benson  Sid  Miller  J.  J. 

Baja  Venkata  Narasimha  Appa  Rao  v.  Bajah  Swreviani  Venkata  Fu- 
rusholhama  Jagannadhd  Qopala  Row,  31  Mad.  321. 

Widow — Payment  by  wife  of  husband's  debts  during  his  life 
time— Voluntary  payment — Joint  Hindu  family — Sale  of  property  belong- 
ing to  one  member  of  a  joint  family— Separation — Sale  set  imde— Rights 
of  persons  entitled  to  such  property  after  separation  — Held  that  the  pay- 
ment by  the  wife  of  a  separated  Hindu  of  her  husband's  debts  during  his 
lifetime  must  be  considered  in  the  absence  of  evidence  to  the  contrary  as  a 
voluntary  payment,  anl  will  n^t  support  an  alit^nation  by  the  widow  after 
\ist  hmboiiU'fl  devtb  of  the  tisbate  which  has  desosnckfd  to  her  frooi  hint 
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Edd  aiao  that  the  members  of  a  joint  Hindu  family  must  be  regarded, 
80  far  as  ooncemB  the  dealings  of  the  family  with  persona  outside  it,  as  but 
one  juristic  person. 

The  managing  member  of  a  joint  Hindu  family  sold  a  property  exclu- 
sively belonging  to  one  member  of  the  joint  family,  and  the  proceeds  of  the 
Bale  were  brought  into  the  oommoQ  purse  for  the  benefit  of  the  family, 

Hdd  that  on  the  sale  of  that  property  being  set  aside  after  the  separa* 
tion  of  that  member,  he  could  recover  the  whole  property  on  payment  of 
the  whole  purchase  money,  but  that  he  could  not  claim  to  have  it  by  paying 
only  a  share  of  the  purchase  money  proportionate  to  his  share  in  the  joint 
family  property  on  partition.  Stanley  C.  J.  &  K.  Husain  J, 

Himmat  Bahadur  v.  Bhaiuani  Kunwaf  80  All.  352. 


-Widow. — Alienation  by  the  widow— Permanent  lease  by 


the  widow--Nectmty.  A  permanent  alienation  of  immoveable  property  by 
a  Hindu  widow  can  only  be  justified  on  the  ground  of  necessity.  The  ne- 
cessity required  involves  some  notion  of  pressure  from  without  and  not 
merely  a  desire.to  better  or  develop  the  estate,  for  this  last  implies  vast 
powers  of  management  which  in  practice  would  not  easily  be  distinguish- 
able from  an  authorisation  to  embark  upon  speculative  ventureg.  A  Hindu 
widow  can  alieoate  in  order  to  preserve  the  estate;  but  she  is  not  entitled  to 
alienate  it  merely  in  order  to  improve  it.  Batchdor  &  ChavhaL  J.  J. 
Qanapa  v.  Subi,  10  Bom.  L.  R.  927. 

———Widow's  estBXe-^ Alienation  of  a  portion  af  estate  without 
legal  necessity — Consent  of  next  reversioner.  Alienation  by  Hiadu  widow 
of  a  portion  of  her  husband's  estate  wiAout  legal  necessity,  but  with  the 
consent  of  the  next  reversioner,  is  valid.  Marvda'muthu  Nandan  v.  Srvid* 
vasa  Pillai,  21  Mad.  128,  discussed  and  not  follswed.  Bekari  Lai  v.  Madho 
Lai  Ahir  Qayawal,  19  Gal.  296,  L.  R  19  L  A.  30  explained.  Radha  Shyam 
Sircar  v.  Joy  Ram  Senapati,  17  Calc.  «96,  distinguiahed.  NoboHshore 
Sarma  Roy  v.  Hari  Naik  Sarma  Roy,  10  Calc.  1102,  Hem  Chunder  San- 
yal  V  Sarnamoyi  Dsbi,  22  Cal.  354,  Vinayak  Vithal  Bhange  v.  Oovind 
Venkat  Kvlkar^i  25  Bora.  129.  Baij  B,anqi  ,Singh  v.  Mar.okarnika  Baksk 
Ungh,  30  All  1,  L.  R.  35, 1.  A.  1,  and  Anand  Kumar  Roy  v.  Inira  Bhiir 
9han  Mukhopadhya,  12  C.  W.  N.  49,  folhwed.  Rampini  &  Ryvea  J.  J. 

Pullin  Chandra  Mandalv.  Bolai  Mandal,  35  OaL  939. 

Will—construction    of    gift   to  female— Gift   for 

maintenance   may    be    of  an  absolute  estate— Where  testator  gives  a  fe- 
male immoveable  property  for   maintenance   and    makes  several  devieea 
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of  otAer  properties  to  others  and  adds  a  clause  declaring  the  gift 
to  be  absolute,  the  gift  for  maintenance  will  be  an  ahsclule  gift — 
Devisee  in  possession  of  land  under  an  invaiid  will  must  be  presu/med 
to  prescribe  for  the  estate  given  by  the  wUL  )  An  absolute  gift  of  immovea- 
ble property  to  a  widow  for  maintenance  is  not  unknown  to  Hindus  or 
repugnant  to  their  ideas  of  propriety.  In  construing  a  will,  every  por- 
tion of  it,  must  be  given  the  full  effect  which,  on  a  natural  and  gramma- 
tical construction  of  the  will,  must  be  allowed  to  it,  and  no  portion  of  it 
ought  to  be  rejected  unless  such  a  construction  makes  the  provisions  of  the 
will  inconsifteni  with  ea^h  other  or  leads  to  results  which  must  be  repug- 
nant to  the  testaotr's  ideas  of  propriety.  Where  a  Hindu  testator  by  his 
will  gave  immoveable  property  to  a  widow  stating  it  to  be  for  her  mainte- 
nanoe  and,  after  making  various  other  gifts,  added  a  clause  by  whioh  he 
declared  all  the  gifts  under  the  will  should  be  absolute,  there  is  no  such 
inconsistency  or  repugnancy  in  giving  the  clause  its  natural  and  grama- 
tical  construction  by  making  it  applicable  to  the  gift  to  the  widow,  and 
she  will  accordingly  take  an  absolute  interest  in  the  property.  By  so  cons- 
truing the  will,  the  subsequent  clause  only  removes  the  ambiguity  in  the 
case  of  all  the  gifts  and  does  not  alter  any  material  portion  of  the  will. 
The  statement  by  the  testator  that  he  gave  such  property  *out  of  sympathy' 
will  not  affect  the  absolute  neture  of  the  estate  given  if  there  was  no 
legal  obligation  on  him  to  provide  for  such  widows  maintenance  in  his 
will.  Where  a  person  takes  possession  of  property  under  a  will,  which 
cannot  legally  operate  to  convey,  the  person  so  entering  cm  possession 
must  be  presumed  to  prescribe  for  the  interest  which  the  will  purports  to 
give  him;  and  the  burden  of  proving  that  he  prescribed  for  something  less 
will  be  on  the  party  alleging  it.  White  C.  /  &  MUler  /. 

Jtamackandra  Naiker  v.  Vijayaragavulu  Naidu  31  Mad-  849. 

WillB— Con^tmction  thereof— Indian  Secession  Act,  sec.  101 
ani  102— Testator* s  intention  with  reference  to  the  residue,  k  testator  pro- 
vided with  reference  to  the  renduary  estate  in  his  will  that  "should  roy  son 
S.,  who  is  the  executor  to  this  will  be  willing  to  divide  and  give  properties 
my  grandsons  may  aftain  age,  he  shall  divide  the  same  into  five  sharps  as 
1  have  had  four  soup,  and  give  away  the  same  to  their  respective  sons, 
that  is  tojsay  my  grarjd^ons.  He  shall  give  away  the  share  of  such  son  of 
mine  as  may  no^J  beget  a  grandsoa  t^  me)  to  himself,  Should  he  not 
be  willing  to  effect  a  division  he  may  deliver  up  the  properties  to  such  of 
these  persons,  namely  his  bro!ihers  or  his  8ons|  or  his  brother  s  son  as  may 
be  competent  to  cause  aatter  to  be  conducted  properly  as  my  eldest  son 
S^  who  is  the  chief  person)  or  exequtor  to  this  will  and  testameQt  hw  beeq 
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condnctiDg  them.  Should  the  (chief  person)  or  executot  S«)  be  cot, willing 
to  do  80  he  may  as  be  thinks  proper  arrt^nge  that  at  least  the  adminUtrator 
General  should  conduct  matters  for  a  fixed  time  in  the  same  manner  in 
which  he  himself  shall  have  conducted  matters  and  that  (the  proper  ties) 
should  thereafter  be  divided  and  given  to  the  aforesaid  grandsons  or  that 
the  tame  should  be  delivered  upto  them  in  fact  without  division. 

Held  that  the  intention  of  the  testator  was  that  the  distribution 
should  take  place  only  after  all  the  sons  who  might  be  bom  to  the  sons  of 
the  testator  had  attained  their  majority.  Hdd  further  that  the  dispoei- 
was  invalid  under  ss.  101  imd  102  of  the  Indian    SuQeesflaon^Act. 

White  C.  J.  &  8a/nkaTaih  Nayr  J. 

P.  Q.  Sivasankara  Villai  v.  P.  Q.  Suferamanta  PiUai,  4  M.  L.  T.  306 

InSkmXH^ReevAnptian — TosUion  of  farmer  IrMmdars.  Where  a  re- 
sumption consists  merely  in  the  corporation  of  theJoamin  pi^io  revenue 
the  right  in  the  land  possessed  by  the  grantee  of  the  m^m  oii  his  sue* 
cesser  is  not  extinguished.  Oy^nnaij/an  v.  Kqifnvkiqhi,  ,26  Mad.  846 
followed.  MiUer  &  Pinhey  J.  J. 

Perumal  v.  Syed,  4  M.  L.  T.  805. 

.  Interest— Paya6i«  under  a  contract— Creditor  deqd—No  Ifgal  repre^ 
8entcUiv&—Debtor'8liabUitytopay%nteTe8t^CiS98aiion  of  liattiUfy.  Held 
that  where  interest  is  payable  under  the  terms  of  a  contract  and,  when 
the  debtor  is.  ready  to  pay  but  there  is  no  one  to  whom  payment  can  be 
made  owing  to  the  death  of  the  creditor  and  the  absence  of  a  legal  repre- 
aentative,  interest  stops  ranning  until  such  time  when  there  is  a  proper 
representative  of  the  deceased  creditor  to  whom  payment  caa  be  made  and 
who  can  give  a  proper  discharge  for  the  debts.  WaUis  J. 

Adminuter  General  of  Madras  v.  Jaghirdar  of  Ami,  4  !f.  L.  T.  83^ 

^MOlvenoy  Act  (St  11  aiid.i2  Vic.  o.  48;  Be.  7^26— Inaolvent'a 
property  at  Shangai—Or^er  vcstingihe  property  in  the  official  aeeignee  at 
Bombay — A  British  subject  in  poisession  can  be  ordered  to  deliver  the 
property  to  the  offixiial  assignee— Commission  to  examine  witness  at 
Shanghai.When  a  trading  firm  is  deelared  insolvent  by  the  Conrb  for  the 
relief  of  Insolvent  debtors  at  Bombay,  it  can  order  the  moveable  properiiy 
of  the  firm  in  Shanghai  to  be  vested  in  the  official  assignee  of  the  Insolvent 
Debtor's  Court  in  Bombay  and  the  Court  can  order  the  person  in  posses* 
sion  of  the  property  at  Shanghai  to  hand  over  such  property  to  the  offitnal 
assignee  in  Bombay* 

If  the  person  in  possession  at  ^Shanghai    is  a    British    subject   he  is 
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subject  to  the  insolvent  jnrisdiction  of  the  Consulate  Court  at  Shanghai 
and  thali  Court  can  order  him  if  requested  so  to  do  by  the  Insolvent 
Court  of  Bombay  to  produce  all  the  movable  property,  books,  papers  and 
documents  of  the  insolvent's  firm  that  may  be  in  his  posisession. 

A  commisBion  can  be  issued  by  the  Court  for  the  relief  of  Insolvent 
Debtors  at  Bombay  for  the  examination  of  a  British  subject  at  Shanghai 
through  H.  B.  M.'a  Supreme  Court  at  Shanghai.  Rusael  J. 

Re  Naarcjt,  10  Bom.  L.  R.  965. 

Jurisdiotion  of  Civil  and  Bevenue  Courts,  Punjab  Tenancy 
Act  (XVI  of  1887J  S.  77  (S)— Landlord  and  Tmant—Oompancy 
tenant— Haq  bua  (Door  tax) — Declaratory  atiit  by  occupancy  tenant  deny* 
ing  liabHity.  Held  by  the  Full  Bench,  that  a  suit  for  declaration  that 
the  plaintiffs,  nvho  are  occnpanoy  tenants,  resident  in  a  village  are  not 
liable  to  pay  "door  tax"  (Haq  bua)  is  oogoisable  by  the  Revenue  Court  and 
not  by  the  Civil  Couit.  Full  Bench. 

Oamun  v.  Kdrinfi  Khan,  9  Pun.  L.  R.  559. 

Kathiawar — Original  side  of  Agents  Court.  Where  the  Decennial 
value  of  the  land  claimed  by  Bhayats  goes  beyond  the  limits  of  the  juris- 
diction of  their  chief,  the  case  is  disposed  of  on  the  original  side  of  the 
Agent's  Court  (^Rales  9  of  the  Rules  of  1898> 

Jadeja  Bapuji  v.  Jad^a  Pancoanji,  18  E.  L.  R.  238« 

PoHition—Non-juriddidional  estate  and  partition.  If  an 
estate  is  non-jurisdictional,  there  is  no  political  objection  to  its  partition, 
if  such  is  the  family  custom.    18  K  L.  R. 

Practice— Dismissal  of  appeal  far  the  fault.  An  appeal  iu 
a  Giras  case  is  not  dismissed  for  default  when  there  -are  important  argu* 
able  points  to  be  considered^  and  even  if  the  heirs  of  the  representatives 
of  a  deceased  appellant  or  appellants  are  not  brought  on  the  record,  within 
6  months,  by  the  surviving  brothers,  the  heirs  are  not  debarred,  and  in 
such  cases  even  the  spirit  of  the  Civil  Procedure  Code  is  not  followed. 

Jhala  V.  Talukdars  of  Dudhrej,  18  K.  L  R.  227. 

Santi  Vera,  Owing  to  the  weakness  of  a  Talukdar  f Chief j 
to  levy  santi  vera  (plough  tax)  on  the  land  of  his  Bhayats  (collaterals)  the 
Agency  fixed  a  lumpsum  subject  to  revision  after  every  15  years.  In  the 
first  revision,  the  sum  was  raised,  but  in  the  second  one,  the  then  Taluk- 
dar demanded  the  restoration  of  his  right  to  levy  the  vero  instead  of 
levying  a  lump  sum,  and  the  Court  decreed  the  claim  but  gharkhed  was 
then  first  claimed  by  the  Bhayats,  it  being  exempt  from  the  levy. 
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Hdd  that,  as  when  the  lump  gum  was  fixed  in  the  first  revision,  the 
santi  vero  was  calculated  on  the  whole  culturable  land,  and  yet  the  Bha< 
yats  did  not  ask  to  exclude  their  gharkhed  from  calculation,  nor  did  they 
do  60  in  review  applications  made  for  reduction  of  the  amount,  though  that 
wai  the  most  obvious  and  forcible  allegation  they  could  have  put  forward, 
the  matter  was  res  judicata;  that  the  question  of  gharkhed  was,  therefore 
rathrs  substantially  than  incidentally  in  issue  in  those  decisions;  that  the 
existence  of  gharkhed  must  be  in  evidence  before  the  sole  enjoyment  of  the 
Bhayats  began,  since  after  the  intro(^uction  of  a  lump  sum  levy,  the  Bha- 
yats  might  for  convenience  reserve  any  portion  of  the  village  for  home 
cultivation  when  given  out  lands  for  cultivation  to  cultivators;  that  the 
Court  was  not  satisfied  that  the  Bhayats  must,  of  necessity,  have  gharkhed 
according  to  custom;  that  in  tho  case  of  Mulgiraasias,  it  might  be  probable 
that  upon  commendation  some  land  would  naturally  be  reserved  as  true 
gharkhed  but  that  in  the  case  of  Bhayats,  the  Court  should  be  guided  by 
the  terms  of  tho  grant  in  each  case;  that  the  grant  by  the  Crown  must  be 
construed  in  the  Crown's  favour.  (Bhadwa  case,  G.  R.  8613  of  11-7-84 
quoting  6  Bom  H,  0.  R.  191). 

Jadeja  Bapubha  v.  Jadeja  Panchanji,  18  K  L.  R.  238. 

Land  Acquisition  Act  (1  of  1894A  sec.  23--Oompuhory  acquiai* 
turn — Compemation-^Market  value  of  land—Vaaaage  on  the  land-^Dedi- 
cation  to  the  public. — Under  sec  23  of  the  Land  Acquisition  Act,  18949  the 
Couit  has  to  ascertaio  the  market  value  of  the  land,  all  separate  interest 
being  taken  to  have  combined  to  render  the  land  available  for  ale  in  the 
market. 

If  the  owner  of  the  soil  throws  open  a  passage,  and  neither  marks  by 
any  visible  distinction  that  be  means  to  preserve  all  his  rights  over  it,  nor 
excludes  persons  from  passing  through  it  by  positive  prohibition,  he  shall 
be  presumed  to  have  dedicated  it  to  the  public.  Although  the  passage  is  ori- 
ginally intended  only  for  private  convenience,  the  public  cannot  be  excluded 
from  it  after  being  allowed  to  use  it  very  long  without  interruption.  The  fact 
that  the  road  is  not  lighted  by  any  public  authority  makes  no  difference. 

Batchdor  &  Ohaubal  3.  J. 

Jalbhoy  v.  Secretory  of  State  for  India  10.  Bom.  L.  R.  931. 

.    &  23 — Compulsory  acquiaition-Land-market  value  additional 

percentage  for  compulsory  a^uisition. — Under  the  Land  acquisition  act  s  23 
fiub-s-(l)  in  determining  the  amouat  of  compensation  to  be  awarded  for  the  land 
the  court  shall  take  into  consideration  first,  the  market  value  of  the  land,  to 
which  may  be  added  various  other  sums  for  damage  and  expenses  under  hea- 
&gfi  seeondly  ov  sixthly  in  ttAk  mb  section.   Under  sob-a.  2  fifteen  paroei^ 
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tnm  for  'o6mpul£k>ry  acquisition  are  to  he  added  only  to  the  market  value  of 
the  land  and  not  to  that  part  of  the  compensation  which  may  be  payable 
nnder  the  other  heads;  when  there  are  no  claims  for  compensation  under  these 
heida  the  oompansation  payable  is  the  market  value  of  the  land. 

There  is  no  provision  in  the  Land  Acquisition  Act  for  the  acquisition  of 
anything  less  than  the  permanent  interest  in  the  land  and 'land' in  the  Act 
must  mean  land  irrespective  of  any  interests  which  have  been  created  in  it 

The  words  ''the  compensation  which  should  be  allowed  for  the  land"  in 
s.  11  of  the  Act  cannot  be  paraphrased  into  compensation  for  those  interests 
in  the  Irad  which  are  not  vested  in  Government. 

The  market  value  of  land  by  which  under  s.  28  {!)  of  the  Land  Aoqui- 
Bitl6n  Aet  the  Cotrt  is  to  be  guided  in  fixing  the  compensation  has  nothing 
to  do  with  the  Taluei  of  the -tenant  intoresl.  Madeod  /• 

In  re  Esufali  SalebJiai  10  Bom.  L.  B.  994. 

———SB.  26,  27,  64 — Appeal  lies  against  an  avoard  of 
costs  under  s,  SSSection  £7  does  not  allow  a  pleader's  fee  to  be  fixed 
arbitrarily — Fees  to  be  allowed  on  the  valuation  as  laid  down  in  the  Gi- 
vil  Rules  of  Tractice  or  according  to  the  rules  applicable  to  the  particu- 
lar Coiuri. — Under  section  25  of  the  Land  Acquisition  Act,  an  award  of 
costs  is  a  part  of  the  award  and  is  appealable  as  such  under  section  54  of  the 
Act.  Section  27  does  not  authorise  the  Court  to  allow  any  amount  for  plea* 
der's  fee  at  its  discretion.  Where  the  subject^mattor  is  capable  of  being  valu- 
ed, pleader's  fees  must  be  allowed  on  the  scale  laid  down  in  the  Civil  Bales 
of  Practice  or  on  such  other  scale  as  may  be  in  lorce  for  the  particular 
Court,  Miller  /. 

Khamlwa  Gramany  v.  Muniswamy  Gramany  31  Mad.,  328. 


BrQOr^Beferingp^xHiestoCowi.—yfhm   the    compensation 

payable  for  the  land  is  fixed,  the  Collector  has  to  apportion  it  amongst  the 
persons  interested  and  he  has  to  satisfy  himself  that  the  claimant  or  clai- 
mants can  ph)dnoe  a  prima  faeie  title  to  receive  the  compensation  and  in 
case  of  disputo  bel^Ween  claimants  he  can  refer  them  to  the  Court  under  s«  30 
of  the;  Land  Acquisition  Act  1894.  Macleod  J. 

In  re  Esufali  Salebhai  10  Bom.  L.  B  994« 

'—Jurisdiction     of  Collector.    The   Collector's    jurisdiction  is 

limited  to  make  an  ofier  for  the  compensation  payable  for  the  land.  If 
there  are  several  claimants  he  can  apportion  the  compensation  amongst  them, 
but  the  cttet  bas  to  be  made  to  the  claimant  as  a  body;  there  is  not  a  se- 
parate offbr  to  each  claimant  of  the  amount  apportioned  to  him.    Hie  term. 
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oUmant  includes  a  body  of  claimants  in  whom  are  vested   all  the  lesset  in- 
tereet  in  the  land  to  be  acquired. 

The  Collector  has  no  jurisdiction  to  try  questions  of  title  between  Qo* 
vernment  and  the  claimant.  Imad  Ali  Khan  v.  The  Collector  of  Faruka- 
bad,  1  All  87.,  followed. 

If  the  Collector  proceeds  with  the  inquiry  he  is  directed  to  make  under 
the  Land  Acquisition  Act,  that  amounts  to  a  confession  of  title  in  the 
daimant  or  claimants,  and  having  arrived  at  the  compension  payable  for  the 
land  under  sec.  11  of  the  Act,  he  ought  if  he  makes  an  offer  at  all  to  offer 
that  to  the  claimant,  he  has  no  right  whatever  to  retain  any  of  it  on  behalf 
of  Qoyemment.  T&aeleod  J. 

In  re  Ueufali  Salebhai,  10  Bom.  L.  R.  994. 

Landlord  &  Tenant— £0080  for  a  term— Provision  far  renewal— 
Failv/re  to  renew— Effect  thereof.  Where  a  lease  for  a  poriod  ot  39  years 
provided  for  renewals  at  successive  periods  of  12  years  from  the  date  of  the 
lease,  held  that  mere  failure  by  the  tenant  to  renew  at  the  succession  peri- 
ods would  not  operate  as  a  forfeiture  of  the  tenancy  so  as  to  relieve  the 
tenant  from  all  liability  to  pay  rent  under  the  lease. 

White  G.  J.  &  Sankaran  Nair  J.  J. 

Bourammiah  v.  Mallamal,  4  M.  L.  T.  315. 

Oonowrrent  leaeea— Landlord  entiUed  to  recover  rent  only  as 
against  second  lessee.  Hdd  that  where  a  lessor  ezecute»  two  concurrent 
leases  of  the  same  property,  that  is  to  say,  two  leases  in  which  the  term  of 
second  commences  before  the  term  of  the  first  has  expired,  the  second  lessee 
ia  tobe  taken  as  the  assignee  of  the  lessor's  interest  during  j^the  concurrent 
portion  of  the  terms,  and  the  lessor  after  the  execution  of  the  second  lease 
can  recover  rent  only  from  the  second  and  not  from  the  first  lessee.  JTar* 
WT  V.  Bean,  3  0,  and  K.  307,  followed. 

Stanley  0.  J.  &  Karamat  Ensain  J.  J. 

Ram  Anant  Qingh  v.  Shankar  Singh,  30  All  869. 

Forfeiture— Suit  for  possession^Betermination  of  lease.  Held 
that  a  landlord  suing  a  tenant  in  ejectment    on    the    ground    of    forfeituro 
should  show  that  by  some  act  or  other,  he  declared  his    intention    to  deter- 
mine the  lease  before  bringing^  the  suit.  White  C,  J.  ik  Benson  J. 
Venhatarama  v.  Ounda,  4  M.  L  T.  221. 

Limitation— 6t/i! — No  registered  inatrumeni — attornment  by  tenant 
^Or  a  term  to  the  donee  under  the  invalid  gift — Possession  of  donee  whether 
adverse  from  date  of  attornment  or  from  date  of  termination  of  lease.    A* 
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deceased  Earnavai]  had  made  a  gift  to  bis  niece  of  a  plot  of  gronnd  which 
hab  been  already  leased  by  him  for  12  years  and  made  the  tenant  to  attorn 
to  (he  niece.  The  gift  was  not  made  by  a  registered  instrument  and  hence 
the  wakf  found  invalid. 

Held  in  a  suit  after  12  years  from  date  of  attornment  by  the  Kamavan 
who  succeeded  the  deceased  for  possession  of  the  plot  that  as  there  was  no 
determination  of  tenancy,  mere  attornment  to  the  donee  would  not  make  the 
possession  of  the  latter  adverse.  Mtinro  &  Pinhey  J.  J. 

Acharath  Bappan  Karanavan  of  Tirwad  v.  Mathummal  Ohovi 

4  M.  L.  T.  827, 

Limitation  Act,  Articles  91—SuU  for  cancellation  of  a  deed — SuU 
far  a  declaration  that  the  traTieaction  evidenced  by  the  deed  was  fictitious) 
A  suit  for  a  declaration  that  a  transaction  embodied  in  a  particular  deed 
was  from  its  very  inception  a  sham  transaction  is  to  be  distinguished  from 
a  suit  for  cancellation  of  the  deed.  The  former  kind  o^  suit  does  not  fall 
within  the  purview  of  article  91  of  the  second  schedule  to  the  Indiati  la- 
mitation  Act.  Stanley  0.  J.  <fi  Bannerji  J. 

Jagardeo  Sing  v.  Phnljhari,  30  AIL  375 

Art  1B2  (6)\Cliv%l  Procedure  Code,  e.  S48—DaU  of  taming 

notice.  Held  that  the  Code  of  Civil  Focednre,  section  248,"  as  used  in  arti- 
cle 179  (5)  of  the  Limitation  Act,  means  the  date  upon  which  the  Court 
passes  an  order  for  ifsue  of  a  notice  under  section  248,  not  the  date  upon 
wich  such  order  actually  issues.  Aikman  &  K.  Husain  J.  J. 

Jumai  Kanjar  v.  Abdul  Karim  Khan,  A.  W.  N.,  1908,  245. 

Article  179 — Execution  of  decree— Appeal— Appeal  not 
pressed.  Where  there  has  been  an  appeal  from  a  decree  limitation  does  not 
the  less  begin  to  lun  from  the  date  of  the  final  decree  in  appeal  because  the 
appeal  may  have  been  dismissed  upon  the  representation  of  the  appellant's 
counsel  that  he  was  unable  to  support  it.  Jeeyavgar  v.  Lakshmi  Dass,  16, 
M.  L.  J.,  393,  followed.  Hingan  Khan  v.  Oanga  Parshad,  1  AH.,  293,  and 
FazH  Husen  v.  Raj  Bahadur,  20  All^  124,  distinguished. 

Aikman  &  Griffi,n  J.  J. 

FazUlur  Bahman  v.  Shaa  Muhammad  Khan,  30.  AU.  385. 

Lunatic.— Conirac*  by  Lunatic  not  known  to  the  other  contraciing 
party— General  presumption  of  insanity,  rebuttal  of.  Where  a  person  is 
not  proved  to  be  a  lunatic  in  acqaisition  it  is  necessary  to  rebut  the  general 
presumption  of  insanity.  This  can  ba  done  by  proving  that  this  mind  was 
deranged  so  that  he  was  incompetent  to  enter  into  any  oootrao6  or  by  pro- 
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ving  that  be  was  of  uosound  mind  with  regard  to  the  partioalat  irat)8aotion. 
In  a  case  where  a  contract  is  inpugned  by  the  defendant  on  the  groand  of 
his  insanity,  it  is  open  to  the  plaintiff  to  rely  on  defendant's  eondact  in 
transacting  business  in  general  and  in  •particular  in  putting  through  the  im* 
pngned  transaction  as  evidence  of  capacity.  On  the  other  hand,  it  is  open 
to  the  defendant  to  show  that  though  he  was  not  generally  incapable  as  i e- 
gards  the  particular  contract  either  on  the  ground  that  he  suffered  from 
delusions  which  influenced  the  contracts  in  such  a  way  that  his  delusion 
formed  the  foundation  of  the  contract  or  on  the  ground  that  owing  to  gene- 
ral enfeeblement  of  mind  he  did  not  understand  the  contract  in  question. 

A  man  who  is  suffering  from  delusions  may  very  well  perform  acts 
which  are  not  influenced  by  such  delusioc?^  and  when  it  is  attempted  to  set 
aside  a  transaction  entered  into  by  a  man  suffering  from  delusions  the  Court 
has  to  decide  whether  the  delusions,  influenced  the  disposition  or  contract 
and  if  so  to  what  extent.  Uacleod  J. 

Shapwrji  Hormueji  Haver^  10  Bom  L.  B.  1004 

Madras  City  Manicipal  Act,  Ss.  322  &  828  Staring  iran—Gon- 
victum  under  sec.  Legality  thereof. — Using  a  place  for  storing  iron  is  not 
using  it  for  a  purpose  which  may  erclirger  life,  health  or  property  and  a 
conviction  under  sec.  323  of  the  Madca:)  Oity  Municipal  Act  is  not  maintain* 
able.  BeneamSk  WaUiaJ.  J. 

T.  T.  Aroomooga  v.  Preaident  4  M«  L.  T.  321. 

Xahommadan  law, — Pre'emption—ShaAi-khcUit. — Held  that  a  per* 
son  who  had  certain  rights  in  the  property  of  a  third  party  in  respect  of 
which  the  owner  of  property  the  subject  of  a  suit  for  pre-emption  also  had 
certain  rights,  but  of  a  different  description  could  not  be  considered  entitled 
to  pre-emption  under  the  Muhammadan  law  as  a  BhaJl4'khalU. 

Burkitt  &  Richards  J.  J. 

Musharraf  AH  v.  Shaukat  Ali,  A.  W.  N.,  1908,  239. 

Mortgage— Prtartty—2Van8/er  of  Property  Act  (IV  of  188S),  see. 
78—Oros8  negligence. — Held  that  mere  failure  to  obtain  thetitl^eeds  would 
not  by  itself  amount  to  gross  negligence  within  the  meaniag  of  sec.  78,  of 
the  Transfer  of  Property  Act.  White  C.  J.  &  Sankaran  Navr  J.  J. 

Munusamy  v.  Raja  Oopala  4  M.  L.  T.  217. 

Redemption — Meaning  of'Ta  miyad  das  sal  tak  giraw  rahu 
lea  kahza  rahka  lai"— Right  of  mortgagor  to  redeem-'-meaning  of  the 
term  ^'fiyreoloewre'*  in  the  Punjab.— Held,  that,  in  the  absence  of  any  words 
dearly  dgnifying  that  the  mortgagor  is  not  to  redeem  for  a  oertein   period 
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he  can  redeem  it  at  any  time,  and  that  any  phrase  in  the  deed  simply  reeit- 
ing  that  the  mortgage  is  for  a  certain  period  (bonld  be  regarded  as  a  clause 
inserted  for  the  benefit  of  the  mortgagor  and  intended  to  protect  bim  from 
fore  closure  for  a  period  and  not  to  hinder  him  from  redeeming  within  that  pe- 
riod; and  that  the  word  **ta  miyaad  das  tak  girau  rahu  ba  Kabza  rakha 
luii  mean,  in  the  absenoe  of  sny  further  words  showing  for  whose  benefit  the 
period  of  ten  years  was  fixed,  the  mortgagee  is  not  to  foreclose  till  the  end 
of  that  period.  KeneingUm  b  Ohevia  J.  J. 

Firoze-ud-Lin  v.  Firoze-ud-Din  8  P.  W.  R.  482, 

Negotiable  Instruments  Act  (ISSIX  fiec.  SO—InUreei  eollatmd 
agremient—Natukattai  OhetUea^BiU  of  JExokang&^0(m8truotion.  Hdi 
that  amongst  Nattukattai  Chetties  who  trade  under  names  made  up  of  a 
series  of  initials,  firm  transactions  are  indicated  by  the  initials  which  are  the 
name  of  the  firm  being  prefixed  to  the  name  of  the  eigoatory. 

Htld  further  tbat  in  considering  whether  a  signature  in  a  bill  of  ex- 
change is  tbat  of  a  principal  of  the  agent  by  whose  band  it  is  wiikteii,  the 
construction  most  favourable  to  the  validity  of  the  ini^trument  ahall  be 
adopted. 

outer:— Sec.  80  of  the  Negotiable  Instcnments  Act  does  not  ^affeot  t^e 
validity  of  a  collateral  agreement  to  pay  intwest  at  a  specified  rate  as  to 
which  the  dcoument  is  silent.  WdUiB  J. 

Mungumal  v.  A.  L.  V.  B.  C.  T.  Firm,  4  M.  L  T.  309. 

Parsi  Marriage  and  Divorce  Act  (IV  of  1865)  Sec.  32.—Diiorce 
adultery  of  petitioner. — Under  s.  32  of  the  Parsi  Marriage  and  Divorce 
Act  1865|  adultery  of  the  petitioner  is  a  legal  ground  on  which  the  Court  can 
refuse  the  petition  for  divorce.  Ohandavarkar  &  Hcaton  J.  J. 

Me^erbai  v.  HormtMJi  N.  Motivxda  10  Bom.  L.  B.  1019. 

Fartners-^Bight  of  suit— One  partner  taking  a  promiseory  note 
from  other  mewJbere^  in  reepect  of  eume  advanced  to  the  partnership  can 
iue  on  the  promissory  note. — ^Where  one  of  several  partners  takes  a  promis- 
sory  note  from  other  members  in  repayment  of  an  advance  made  by  him 
to  the  partnership  it  is  competent  to  him  to  bring  a  suit  on  the  note  aga- 
inst the  members  executing  it.  It  is  no  answer  to  sueh  a  suit  that  the  ge- 
neral accounts  of  the  partnership  were  tot  taken  at  the  time  the  promissory 
note  was  given  and  that  if  such  accounts  were  taken,  it  would  appear  that 
nothing  was  due  to  plaintiflf.  Such  a  defence  amounts  to  a  set  off  of  an  un- 
liquidated amount,  which  is  not  allowable. 

WaLlisiii  MnnroJ.3. 

VaUokmkondAk  8vi)biah  v.  Ualwpeddi  Venk^^^ivmiaii  81  Mad.^  343. 
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Practice— O/'OM  dbjecttona-'not  preased^osta"  Held  that  the  court 
has  jariedietion  to  pass  orders  with  regard  to  the  memorattdtim  of  objeokiooB 
where  no  stamp  is  paid  on  the  same  and  the  memorandnm  is  aot  moved. 

White  O.J.&D  Abdur  Rahim  J. 

Pcdvi  Kumaraaami  PUlai  v,  8,  U.  Udayar  ITadan^*  M.  L.  T.303. 

'^-'Refusiil  of  Court  of  fir  at  instance  t7  examine  all  the  plaintiff  $ 

mtneasea— Appeal  by  defendant  decreed— Remand— Owing  to  the  di^r^on 
of  the  Court  of  first  iu  stance  only  a  portion  of  the  evidence  available  id  sup- 
port of  the  plaintiff's  ca^e  was  recorded  by  that  Court,  whieh  decreed  the 
plaintiffs  suit.  On  appeal,  however,  the  lower  appellate  Court  took  a  dif« 
ferent  view  of  the  plaintiffs  evidence  and  dismissed  the  suit.  Held  that  the 
plaintiff  should  be  given  an  opportunity  of  producing  the  evidence  which  had 
not  been  recorded  owing  to  the  attitude  taken  up  by  the  Court  of  first  ins- 
tance. Stanley  0.  J.  &  K.  Husain  J. 

Pabitra  Kunwar  v.  The  Maharaja  of  Benares,  30  AH  367, 

TTeemption.—Wajib-ul'arz^Go-aharer — Owner  of  reawned  muafi 
land*  The  pre-emptive  clause  of  a  wajib-ul  arz  contained  the  following  pro* 
vision: — 'Hinjumala  malikon'ke  agar  hoi  hiaaadar  apni  haqqiat  bai  kar- 
ne  ehaJie  to  awal  duare  hiaaadar  aharik  haqqiat'ki  raih  bai  karega.  "  Held 
that  the  owner  of  resumed  muafi  land  (which  had  been  resumed  before 
this  wajib-ul-arz  was  framed)  in  the  same  khoMat  as  the  land  sold  was 
entitled  to  pre  emption  as  against  a  vendee  who  was  merely  a  osharer  in 
a  different  khewat.  Stanley  C.  J.  &  Burkitt  J. 

Narain  Prasad  v.  Mnnna  Lai,  30  All.  329. 

——I Wazib-ul-arz^Gonatruction     of  document — Muhammadan 

law»  The  pre-omption  clauses  of  a  wajib-ul-arz  continued  the  following  pro* 
vision:—*'  The  zemindar  of  the  khaUa  is  one  per89ny  hence  there  is  no  cus- 
tom of  pre-emption  in  the  khhcUaa;  but  among  the  ownera  of  the  khalaa  and 
milka  the  following  custom  of  pre-emption  obtains.  ''  The  khalsa  subse* 
quentlj  came  to  have  m)re  owners  than  one.  Held  that  no  right  of  pre- 
emption wa9  given  by  his  wajib-ul-arz  to  the  owners  of  the  khalea  tntsr  se, 
but  that  a  sale  of  a  share  in  the  khalaa  was  subject  to  the  Muhammadan  law 
of  pre  emption.  and  this  irrespective  of  the  fact  that  a  vendee  was  a  Hindu. 

Stanley  0.  J.  &  R.  Huaain  J. 

Ram  LaL  v.  Bahadur  Ali,  30  All.  372. 

Ttb  emption— Wajib'Ul'arz — Construction  of  document— Custom  or 
contract. — The  wajib-ul-arz  of  village  in  the  Saharanpur  district  cf  the  year 
1867  contained  the  following  agreement  on  the  part  of  the  **  khewatdars  ^' 
of  the  village  that ''  u|>  to  the  term  of  the  settemeot  and  in  foture  (o  ^ 
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terminAiioii  of  the  next  Bettlement  they  will  abide  by  the  foUowiog  terms 
•nd,aot  upon  them.  ^  Amongst  the  subsequent  provisions  were  certain  relating 
to  the  right  of  pre-emption.  In  a  later  wajib-ul-arz  of  1890  no  mention  was 
mad(B  of  any  custom  of  pre-emption,  but  it  contained  there  words; — ''For  the 
remdnmg  Tillage  customs  see  thewajib-ul-arz  prepared  in  ISG?.** 

WldfUl^  the  W8g3>*ul-arz  of  1867  recorded  a  contract  and  not  a  cus- 
IWB,  and  thai  ttie  rights  aMfarred  by  it  would  not  be  prepetuated  by  the  in- 
*^espcratiea  in  the' later  wa$ib^ul^ura<)f  the  customs  easting  in  the  vilk^ 

Stanley  C.  J.  &  K.  Hueain  J. 

^Bwih  Singh  v.GcpeU.  Sai,  A.  W.  N^  1908,  246. 

Vendee's  re^aelliifig  the  property  to  one  of  the  Vendors   hefort 

jprerempUon  euni — Right  of  pre-emptor,  when  the  resale  is  to  a   third  party 

having  euperior  right  and  when  it  is  in  favour  of  the  Vendor  himself.— 

Held,  that,  whenever  a  pre*emptor  sues  for  pre-emption  upon  a  sale  and  it 

is  found  that  before  his  suit  the  Vendee  has  transferred  the  property  to   a 

thifd  party,  <lie  tost  is  whether  tha  pre-emptor  has  a  superior  right  of  pre- 

-enptiNrin  regard  to. ihe-flist  asleas  compared  with    the    transferree^  and 

-tiMit  ^whesa  it' IS  roicomreyed  to  the  original  vendor,    the  pre*emptor   must 

■nascsd  iag>iha  Sovmer  cannot  have  any  ari^tof  pre-emption  whatever   in 

.regaid  to  the  ssle  which  he  himself  made. 

Johnstone  Ss  Chitty  J.  /• 

Vender  v.  Mahashw9  P.W.R.  476. 

Vendee's  re-seUing property  to  vendor  before  preemption  suit 

net  aff^iing  pre^emptoT^s  right.^^Htld,  thatiVendw^'s  reselling  to  the  Yen- 

4fir  the  ^fcoperiy    sab)«ot  to  pre-emption  does  not  deprive  the  pre-emptor 

*«£|iii|  right  of  fve-amptlon  even  if  the  resale  has  taken  place  before  the  pre- 

«emptioo  flrit  is  lodged*  Ghevis  J. 

Sukha  V.  Arurai  P.  W.  R.  479. 

Wajib-uUarz — Construotion  of  document,  A  wajib-ul-arz 
recorded  a, right  of  pre«emption  as  existing  in  favour  of  certain  persons  <^or 
such  price  as  a  stranger  may  pay."  Held  that  the  right  of  pre-emption 
only  aldose  in  the  case  of  a  sale  to  a  straoger.  Khatun  Bibi  v.  Sayida 
Bibs  27  All.  457  foUowed.  Stanley  C.  J.  &  Bannerji  J. 

Narain  Sattm  Singh  v.  Sidh  Narain  Singh,  A.  W.  N.,  1908,  261 « 

6  A.  L  J.  655. 

VtfAAtnQJ  Banks  Act  (XI  of  1876),  sec.  60— Bank  of  Bombay 

,  -^Bight  of  a  shareholder  to  inspect  register  of  shareholders  of  the  Bomk-- 

Qbjeei  of  mcfi  <fwp^riioti— Common  law  right  of  member  of  corporation  to 

iny^iect  books  of  ths  corporation-'Gompanies  Acta  (X  of  1866^,  sec.  SSI,  IV 
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o/l882),Mc  )S5&.— The  respondent  as  a  shareholder  in  the  api)ellaat  Bitnk 
elaimed  a  right  to  inspect,  copy,  and  make  extra^td  from  the  re^^iiEiter  of 
shareholders  which  the  Bank  refnsed  to  allow,  but  offered  to  fqrnish  him  wilh 
the  list  he  asked  for  M  he  could  satisfy  them  that  he  required  it  for  use  in 
his  own  interests  as  a  shareholder.  Without  accepting  this  offer  the  respon* 
dent  brought  a  suit  against  the  Bank  in  which  he.  based  his  clidm  on  irte« 
gularities  which  he  alleged  existed  in  the  management  of  the  Bank,  in  the 
election  of  Directors  and  in  other  matterp,  and  stated  that  he  claimed  insped- 
tion  of  the  register  to  enable  him  to  communicate  with  the  other  sharehol- 
ders and  obtain  their  assent  to  resolutions  for  improvement  in  the  Bank's 
management  to  be  proposed  at  a  future meetiBfi  The  fihtOomt  d^lssed 
the  suit^  but  the  High  Court  on  its  AppelbUe  Side  leversed  &M  dte^en  aid 
passed  a  decree  giving  the  respondent  without  any  reStanotiau  the  rigbtto 
inspect,  copy  and  extract  from  the  register  which  he  bad  osigiiiatty '  d^mmd* 
ed  from  the  Bank. 

Edd^  by  the  Judicial  Committee  that  the  sttit  should  b^  treated  adoordfaig 
to  the  principles  regulating  an  application  for  a  writ  of  mandamus^  and  in 
that  view  the  respondent  was  not  entitled  to  suooeed  unless  he  8ho(M4olear« 
]y  that  he  had  the  spedfiic  right  to  enforce  which  he.  asked,  for  the  interfe- 
rence of  the  Court,  that  he  had  claimed  the  exercise  of  that  right  and  none 
other,  and  that  his  claim  had  been  refused. 

In  this  case  there  was  no  statute  giving  him  an  ons^strieted  «ight»  the 
appellant  Bank  (which  was  incorporated  under  Act  XI  of  1876)  being  bj 
section  231  of  the  Companies'  Act,  1866,  and  section  256  of  tiie  OoBi|MUHea^ 
Act,  1882,  exprei^sly  exempted  from  the  operation  of  those  statutes. 

The  result  of  the  airthoritiee  as  to  tl)e  nature  and^xtentef  thaoonutioii 
law  right  which  every  member  of  a  ooiporatioa  has  to  insfect  the  do(»k 
ments  of  the  corporation  was  that  ''the  privilege  of  inspection  was  confined 
to  cases  where  the  member  of  the  coj^ratttohasia  view  sdme  deftiile  right 
or  object  of  his  own,  and  to  those  documents  which  ^rould  tend  to  illus- 
trate such  right  or  object*" 

On  the  evidence  the  respcmdeat  had  not  brought  himself  witbiu'  the 
principles'  so  laid  down  and  bis  claim  ^ould  theteifore  not  b^  allowed;  12^ 
V.  Merchant  Tailors  Company  (Ul)  2  B.  <&  Ad;  115,  foUoHed. 

He  was  not  entitled  to  the  extendbd  right  givm  him  hy,  tbs'diiQaw  of 
the  appellate  Court,  and  the  limited  and  quidified^  rigbfe  ocMttended  fSoc  in 
the  suit  was  never  put  forward  or  insisted  on  befooe  aetoi  brought  nor  was 
any  claim  based  on  it  ever  refused. ;  P.  C 

.      £ank  of  Bom&oy  v,  St'.leman  8omji  32  Bom.  4C<}. 
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Fniy'ab  Courts  Act  rXVni  of  1884  as  amended)  S.  70  (1>  (a) 
Revision — Civil  cnMa-^MaUHal  irreg^darity — Irfnoring  the  effect  of  doeur 
ment — Wrong  interpretaiion  of  ilocument.  Held  that  thoagh  a  wrong 
interpretation  of  a  document  does  not  amount  to  a  material  irregularity 
within  the  meaning  of  S.  70  (D^a)  of  the  Punjab  Courts  Act  justifying 
interference  in  revision  by  the  Chief  Court,  yet  where  the  lower  Court  has 
completely  ignored  the  terms  <*f  a  dooument  or  has  placed  on  them  a  per- 
versely erroneous  constridion,  the  Chief  Coart  is  fully  justified  in  revising 
the  judgment  of  the  lower  rourt.  RaVkijan  J. 

ChMa  Singh  v.  Sundar  Singh,  9  Fun.  L.  B.  563. 

-'Fiinjab Pre-emption  Act  (II  of  1905  Local)  S.  Z.-^-Preemption 
RighU,  of  menikere  of  vendor's  tribe  and  other  agriculturitds^  Held  that 
under  S.  2  of  the  Punjab  Pre-emption  Act  a  member  of  the  vendor  s  tribe 
has  a  superior  right  of  pre-emption  to  that  of  an  agriculturist,  as  dw filled 
in  S.  2  of  the  Punjab  Alienation  of  Land  Act. 

Remington  &  Lalchand  J.  J. 

Meihmud  v.  Nar  Ahmed,  9  Funj.  L.  B.  569. 

Punjab  Tenancy  Act  (XVI  of  1887)  S  5  (1)  Q>)^L%'ndl(yrd  and 
tenant^  Oooupancy  rights^ShamUat  deh^MuaA— Resumption  of  etaiua  of 
owners  of  land  in  poedeaaion  as  tenants  When  land  the  rcrvenue  of  which 
has  been  assigned,  is  on  resumption  settled  with  tie  Mufiadar's  heir«  he  is 
ordinarily  entitled  to  receive  the  landlord's  prt  fib  in  the  land,  and  to  eject 
the  tenants  unless  they  can  prove  thab  they  have  acquired  a  right  of  occu* 
panoy.  The  mere  faets  th^t  the  land  is  land  owned  in  common  by  the 
whole  village  and  that  some  members  of  the  proprietary  body  are  the  culti- 
vators of  the  land  do  not  give  tliote  coUiva^iors  a  right  of  occupancy. 

Wilton  J. 
Kartar  Sin!  h  v.  ?vra%Q  Pun.  L.  R.  584. 

'  1  S.  77  (8)  {j)-'Jwr  »''iotian  ofOivU  and  Revenue  Cou/rts-— 
Suit  by  a  Chamarfor  recovery  ofhaqsep.  Held  that  a  suit  by  a  ohamar 
for  the  recovery  of  haq-sep  due  to  him  under  the  teimi  of  the  wajib-ul« 
arz  of  th^  viilage  is  cognizable  by  a  Civil  Court.  Reiid  J. 

Oujar  V.  Dvla,  9  Pun,  L.  R.  582. 

Hallway  Act  (IX  of  1890),  sees.  47, 64,  1,72  and  l^O-^UUravires 
^^Byc'-law  or  rule  made  b  any  HaUway  Oom  ^r^y  inconsietevit  with  or  not 
autharisedly  by  any  of  the  provisions  of  the  Act— Contract  Act,  sees  162  and 
IQl^C&n.ktic^n  on  reverse  of  a  Lailvoay  re  -  pt  t^r  pa  se  "f^-r's  delivery  of 
packages  enterei  therein^  A, started  in  th»  train  of  th  Bomhwy-raroda 
a;na  Central  InQia  Railway  Company  to  Delhi  ffdm  Eolaba  whefe  he  hin* 
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ded  over  to  the  Railway  OfBofals  s^van  packages  and  obtained  a  receipt 
therefor  on  which  coadition  Nj,  4  pro  iled,  among  other  things,  that  a 
writtea  fitatemeut  of  the  description  an  1  contents  of  the  articles  misring 
must  be  sent  forthwith  to  the  Traffic  Superintendent  of  the  District  in 
which  the  forwarding  or  receiving  station  is  situated;  otherwise  the  Kail* 
way  Company  will  be  freed  from  rcspotsibilityi 

At  Delhi  only  six  packages  were  delivered  to  A.  He  failed  to  act  in 
accordance  with  the  said  condition  but  complied  with  see  77  of  Act  IX  of 
1890.  In  the  suit  brmght  by  A,  for  receiving  pri3e  of  the  missing  or 
non  deliverel  pa'^lage. 

Hdd^  also,  that  no  rule  or  Bye-Law  made  by  any  Bailway  Company 
which  is  incoDsistent  with  or  not  authorized  by  any  of  the  provisions  of 
Act  IX  of  1890,  even  if  sanctioned  by  His  Excellency  the  Governor  Ge- 
neral in  C  »ui  c  I,  is  valid. 

Held,  farther,  that  condition  No.  4,  above  referred  to,  is  a  Bye-Law 
and  is  inconsistent  with  sec.  77  and  relates  to  a  matter  not  intended  to 
be  dealt  with  by  Bye-Laws  under  sec  53  (1)  of  Act  IX  of  1890  and  is 
therefore  ultra  vires  of  the  Bailway  A  imiaistration  and  not  enforceable 
with  regard  to  the  provisions  of  these  2  sections, 

Johnstone  &  Lalchand  J.  J. 

Aziztd  V.  The  Bombay  Baroda  and  Central  India  Bailway  Company ^ 
3  P.  W.  R.  487. 

— — — Sb.  77,  144 — Clai^  for  comfefosation  for  sliort  delivery — 
Ndioe  of  daim  on  whom  to  he  served — Service  on  Trajffio  Manager.  The 
notiee  of  claim  uder  S.  77,  Railways  Act,  must  be  served  under  S.  140  of 
the  Act  on  the  Agent  of  the  Company.  But  the  law  does  not  require  that 
the  notice  should  be  physically  thrus^i  in  the  Agent* 9  hand.  It  is  sufficient 
if  it  appears  from  the  findings  that  the  Agent  has  had  full  knowledge  and 
notice  of  the  claim.  Where  from  the  Rules  of  the  Eailway  Compaoy  it 
appeared  that  the  Tra^c  Manager  in  the  claims  department  settles  all  such 
claims  and  the  A  ent  also  refers  to  him  olaitns  for  disposal. 

HeUi  that  the  notica  to  the  Ira  IB  c  A'anager  was  sufficient. 

Holmwoed  Ss  Sharfuddin  J.  J. 

V.  Woods  V.  MeW,  18  C.  W.  N.  2i. 

Begisf  ration  Act,  S.  77^Agreement  of  partition  not  regiriered  oral 
emdence— Admissibility  there  ^f^Admission  in  written  stcUemsnt.  Where 
a  deed  of  partition  was  not  registered,  Held  that  it  was  not  admissible  in 
6Tid6nc3^  ti'  pr  ve  t  le  transaction  in  so  far  as  it  affected  the  immoveable 
properties  divide  I  amon^'  the  parti  s,  but  was  admissible  to  prove  the  qo- 
piroQita»  iherdn  referred  to  had  beeome  divided  member& 
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Held  (Per  Pinhey,  J.)  fchat  the  docamenb  was  further  admissible  to 
prove  the  arrangement  come  to  regarding  the  moveables. 

Eeld  also  that  where  a  sait  is  balsed  on-  a  -doonmeni  inadmissible  ia  evi- 
dence owing  to  its  being  not  registered  and  no  secondary  evidence  ooald  on 
that  account  to  be  given  of  its  contents,  still  a  decree  might  be  given  on 
the  admission  of  the  defendant!.  Sankaran  tfair  &  ^vnluy  J.  Ji 

S.  A.  Subrdfimania  Iyer  v.  SavUri  Ammal,  4  M.  L,  T.  854. 

Ss.  47,  fiOSale  of  property  euhjed  to  cm  unregiderei  mart* 

gage — Notice  of  mortgage  served  after  execution  of  eale-deed  liUbef^e  re* 
gUtrcUion — Purchaser  whether  hound.  Where  property  is  sold  which  had 
a  previous  unregistered  mortgage  existing  in  respect  of  it,  the  registration  of 
mortgage  not  being  compulsory^  and  notice  of  the  mortgage  is  served  on 
the  vendee  after  the  sale  deed  is  executed  but  before  it  is  registered  the  pur- 
chaser is  bound  by  the  mortgage.  Diwan  Singh  v.  Jadho  Singh,  19  All. 
145  and  Bhikhi  Bai  v.  Udit  Narain  Singh,  25  AIL  366  applied. 

KMaliRam  v.  Himrmta,  5  A.  L  J.  60f. 

Religions  Endowments  Aot  (XZ  of  laea),  S66.  14^  la-^ReH- 
gioua  insfitidion — Manager,  appointraent  and  di/smi89al  of^^-ywrie^ 
diction  of  Civil  Ccwrt^CivU  Procedure  Code,  section  5S9-^Sanelion  of 
Colleotor  when  necessary.  No  previous  sanction  is  necessary  to  bring  a 
suit  by  the  manager  of  a  religious  instrmment  for  bis  re-instalmeatt  122, 
P.  R.  1890,  followed. 

So  far  as  the  muafi  grant  is  concerned  the  executive  authorities  have 
the  right  of  superseding  a  muafidar  for  improper  applicaton  of  the  funds 
entrusted  to  him  and  in  that  case  they  have  the  sole  responi^biUty  for 
appeintmeot  of  his  successor  within  the  conditions  of  the  original  grant. 
Previous  sanction  either  under  sections  14  and  IS  of  Act  XX  of  1868  or 
section  539  of  the  Civil  Procedure  Code  is  necessary  before  a  suit  can 
be  filed  for  the  removal  of  the  manager  of  religious  institution  It  is  not 
open  to  a  self  constituted  committee  in  the  event  of  dispute  with  the  ma- 
nager  to  take  the  matter  into  their  own  bonds,  and  if  they  do  so  they  nm 
he  risk  of  a  successful  suit  by  the  ex^^anager  for  re^nstalment. 

In  such  particular  case  it  has  to  be  considered  whether  the  previous 
sanction  for  a  suit  to  be  obtained  under  Act  XX  of  1S63^  or  under  ace* 
539  of  the  Civil  Procedure  Code.  Robertson  &  Remington  J.  J. 

Bansi  Dhar  v.  Chhanga  Ram,  9  Pun.  L  R  576. 

Bevenue  /sale — Purchase^  Benami — Right  of  real  purchaaer  to 
eontest.  There  is  nothing  to  preclude  a  purchaser  at  a  revenue  sale  )>eing 
sho^vn  to  be  a  mere  benamidar. 
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N€m^y(»nMmiv.  Q^windaeami,  29  Mad.,  473,  followed.  Na/riaycmv. 
(^hohkappa,  25  Mad.,  655,  referred  to.  Mv/nro  &  Pinhey  J.  J. 

Venkatadi(Uan  v.  Purshotam,  4  M.  L.  T.  316. 

BBit-^Fraud— Setting  €mde  of  sale — Respondent  in   England^Ser^ 

viee-^Vraetiee.    Where  on  the  first  dny  of  sale    the  jndgmeBk-debtor's  part^ 

iier'8  bid  was  not  accepted  and  on  the    second    day  there  was    some  nnder- 
staadiog  between  her  (the  partner)  and  the  decree-holder  that  they  would 

not  bid  against  each  other  but  thit  she  would  get  the  property  back  for  the 

amount  of  the  decree,  and  the  property  was  purchased  by  the  decreeholder. 

2(ri(2,  ttmt  there  was  no  fraud  on  the  part  of   tiie  decree^4iolder  which 

would  justify  a  Court  in    settiDg   aside  the   sale.    The  fespondenb  having 

left  for  England,  notice  of  the  appeal  was  served  on  him  through  appellant's 

igent  in  England  pointed  for  that  purpose,  the  notice  having  been  made  over 

to  the  appellant's  Vakil  who  transmitted  it  for    service  to  the   Agent  in 

England.  Ra'mipini  0.  J.  &  Byvea  J, 

Second  appeal.— DaJa^/  in  presention — Appeal  diamisBed—High 
Court's  power  to  extend  time  for  payment,  Held  that  the  High  Court 
has  power  ta  extend  time  lor  payment  even  when  the  appeal  is  dismissed 
on  the  gronnd  ef  limitation  in  presenting  the  appeal. 

Miller  &  Sankaran  Navr  J.  J. 

VenhatapaUy  Aiyer  v.  Thirupathi  Ooundan,  4  M  L.  T.  341. 

SmMXLOnnBeCwHB  Act— (Presidency)  Act  16  of  1882,  8.  69— Ne- 
gotiable Instruments  Act,  S.  84  (S)— Question  whether  meque  was  presented 
within  rsMonahle  time  is  a  question  of  fact  and  cannot  be  referred  to  tiie 
High  Court  by  Presidency  Court  of  Small  Causes.  The  Presidency  Court 
of  Small  Causes  referred  to  the  High  Court,  under  S.  69  of  the  Presidency 
Small  Cause  Courts  Acb,  the  question  whether  a  cheque  was  preseated 
i^ithin  a  reasonable  time.  Held,  that  under  S.  84  (2)  of  the  Negotiable 
Instruments  Act,  the  question  must  be  determined  with  regard  to  the  na* 
tare  of  the  instrument,  the  ussge  of  trade  and  of  bankers  aad  the  facts  of 
the  particnkur  case.  The  question  is  one  of  fact  and  not  o(  law  and  is  not 
one  which  can  be  referred  to  the  High  Court  under  S.  69  of  the  Presidency 
Small  Cause  Courts  Act.  Benson  &  Muwro  J.  J. 

jySena  v.Dr.  T.  M.Nair,  31  Mad.  364 

Spe<dfi6Beli6f  Aet,  ^.  9— Criminal  Procedure  Cods,  S.  US — Pos- 
se«wry  suit-^-Effect  of  order  of  a  Criminal  Court— Revision.  Held  that 
the  existence  of  an  order  passed  under  S.  145  of  the  Code  of  Cri- 
minal Procedure  is  no  bar  to  the  institution  of  a  suit  under  S,  9  of  the 
Specific  Relief  Act,  for  recovery  of  possession  of  the  same  land. 

Hdd  also  that  when  a  suit  under  S,  9  of  the  Specific  Relief  Act  is 
decreed  the  remedy  of  the  defendant  lies  not  in  revision  but  in  the 
institution  of  a  suit  for  a  declaration  of  the  defendant's  title  and  for 
posseseioa  Stanley  C.  J.  K  Uusain  J, 

Jwala  V.  Ganga  Prasad,  80  All.  331. 
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Section  4? — Provieo—One  plaintiff  out  of  posees^ion—Oth^r 
plaintiff  in  pouegfdon  in  defendant' 8  right — Declaratory  auit^^Second  suit 
for  possession.  Where  out  of  two  plaintiffs  to  a  salt  for  declaration  of  title 
it  appeared  tnat  one  was  not  in  possessioQ  of  the  property  claimed  and  the 
other  wan  in  possession  bat  in  the  ri^ht  of  the  defendaat  who  had  previous* 
ly  been  in  posseflsion,  held^  that  the  suit  was  barred  by  the  express  provi- 
flions  of  section  42,  Soecific  Belief  Act,  and  oufifht  to  be  disroisped.  Bat 
the  digmissal  of  the  suit  would  not  affech  the  risrht  of  these  plaiutifTa  if  they 
were  entitled  to  possesf^ion  from  instituting^  and  maint^iaincr  a  suit  for  po- 
ssession.  Stanley  C.  J.  &  Bannerjee  J. 

Albar  Khan  v.  Turaban,  5  A.  L.  J.  640. 

Bee.  42 — Possession — Suit  for  dedaration  of   tiUe — Apptica* 

tion  for  partition  in  Revenue  Court — Objection — Land  Re^^nue  Act,  (Act 
III  of  1901),  Sections  111,  233  (k).  The  plaintiffs  who  were  lambarders 
objected  under  eec.  Ill  of  the  Land  Revenue  Act  to  an  application  for  par- 
tition made  by  the  defendant,  alleging  that  the  labter  had  no  share  in  the 
zemindari  and  they  were  required  to  institute  a  suit  in  the  Civil  Court  ac- 
cordingly the  present  suit  for  declaration  was  brought. 

Held  that  the  plaintiffs  being  admittedly  in  possession  as  lambarders. 
All  that  was  needed  was  a  declaration  to  the  effect  that  the  defendant  had 
no  title  and  such  a  declaraticn  having  been  made  by  the  Civil  Courts  it 
would  not  be  necessary  for  plaintiffs  to  seek  any  further  relief.  The  suit 
therefore  was  not  barred  under  the  provisions  of  section  42,  Specific  Belief 
Act. 

Hdd  also  that  section  233  (k)  Land  Bevenue  Act,  did  not  apply  to  the 
case  as  it  was  provided  for  by  section  111  of  that  Act  and  the  decision  of 
the  Civil  Court  referred  to  in  the  latter  section  meant  the  '*  final  decision  of 
that  Court.  Stanley  (7.  J,  &  Bannerji  J. 

Ram  Oharan  v.  Ram  Partab,  6  A«  L.  J.  614. 

Stamp  Act  (II  of  1899,)  S- 2,  Ol.  (16)— Undivided  brothers— Doeu- 
Tnents  purporting  to  be  lists  of  propertus — Each  document  signed  by  the 
brothers  excepting  the  one  retaining  it^Each  document  formed  the  titte 
of  the  brother  retaining  it  vrith  respect  to  his  share — Instrument  of  parti* 
tion — Stamp.  Four  undivided  brothers  made  four  lists  of  the  family 
property.  Each  list  was  signed  by  three  brothers  and  not  by  the  fourth, 
who  retained  it.  A  question  having  arisen  whether  the  lists  constituted 
a  partition  between  the  brothers  and  required  to  be  stamped  as  (uch 
under  the  Stamp  Act. 

"Beld,  that  the  four  documents  formed,  when  read  together,  an  in- 
strument of  partition  within  the  meaning  of  S.  2,  clause  15.  of  the  Stamp 
Act.  Each  document  formod  the  title  of  the  brother  retaining  it  against 
the  other  three  brothers  with  regard  to  the  property  which  came  to  hi? 
share  when  the  partition  was  effected.  (  f.  B.  ) 

Oanpat  v.  SupdUf  B%  Bom.  5Q9^ 
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Succession  Certificate  Act— ilrf  VII  of  1899,  S.  19-^Section  S  of 
Act  XXIV  of  18S9  and  rule  X  of  rules  framed  therennder-^Oeneral 
Ctauaea  Act  of  1868,  8.  S  (lS)—AgerU  to  the  Governor,  Vizagapatam,  is 
a  District  Judge  within  8.  19  of  8ucce8sion  Certificate  Act  and  an  ap- 
peal  lien  to  the  High  Court  against  his  order — Scope  of  inquiry  in  pro- 
ceedings  under  8uccession  Certificate  Act  S.  2' (12)  of  the  General  Clans- 
68  Act  of  18G8  deflues  a  Dietriet  Judge  as  the  Judge  of  the  Principal 
Civil  Court  of  OrigiDal  Jurisdiction.  Under  S.  3  of  Act  XXTV  of  1889 
and  rule  X  of  the  rules  framed  thereunder,  the  Agent  is  the  Judge  of 
the  Principal  Court  of  Civil  Jurisdiction  within  the  Agency.  The  Agent 
is  therefore  a  District  Judge  within  the  definition  in  S  2  (12)  of  the 
General  Clauses  Act  of  18G8.  The  General  Clauses  Act  of  1868  was  in 
force  in  1889,  when  the  Succession  Certificate  Act  was  passed  and  the 
Agent  to  the  Governor,  Vizagapatam,  is  a  District  Judge,  and  the  Court 
presided  over  by  him  is  a  District  Court  as  defined  in  S.  3  of  the  Sucoes- 
Bion  Certificate  Act.  An  appeal  therefore  lies  to  the  High  Court  under 
S.  19  of  the  Succession  Certificate  Act  from  the  order  of  the  Agent  as 
from  an  order  of  the  District  Court.  Chakre^ni  v.  VarahalarmOt  18 
Mad.  227,  not  followed.  In  inquiries  under  the  Succession  Cortificate  Aot, 
the  Court  may  decline  to  decide  points  which  will  involve  a  lengthy  and 
complicated  inquiry.  Wallis  &  Muwro  J.  J. 

Babubalendruni  Quruvaraju  v.  Chandraeekaraju^  31  Mad.  362. 

■  Bac.  8,  ^ -^Deferred  dower^Debt—Mahomedan  Law.  ])•• 
war  whether  it  be  prompt  or  deferred,  is  a  debt  due  f torn  the  husband  to 
the  wife.  Deferred  dower  is  a  debt  payable  in  the  future.  A,  eourt^  there* 
fore,  oannot  pass  a  decree  for  its  recovery  by  the  heir  of  the  lady  without 
the  peoduotioD  of  a  soeoeesion  certificate.        Stanley  0.  J.  A  BurlUtt  J.  J. 

Abdul  KoHm  Khun  v.  Makbul-un-nisa  Begum,  5  A.  L.  J.  598. 

Suit  Valuation  Act  (Vn  of  1887).  seo.  S— Jurisdiction  of  OivU 
Court — Valuation  of  suit — Pre-emption  suit — Suit  for  possession  of  land 
assessed  with  land  revenue^Definite  portion  of    revenue    paying  khata. 

Held  that  the  valne  for  purposes  of  jurisdiction  of  a  suit  for  posses- 
sion of  land  assessed  with  revenue  where  the  knd  claimed  is  a  definite 
portion  of  a  revenue  paying  khata,  is  thirty  times  such  portion  of  the  re- 
venue as  may  be  rateably  payable  in  respect  of  that  portion. 

Clarke  C.  3. 
Fatta  V,  Khan  Bahc^ur,  9  Pun.  L.  B.  561. 

Tott— Malicious  abuse  of  process— liamages,  attachment  wider  seo. 
483,  C  P.  0. — InsuJM&nt  grounds^Sp^oial  &  general  damages-^Whether 
umiioe  neod  be  proved.    Beld,  thut  an  order  undersea  483,  C.  P.  C.    pais 
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Bed  on  an  application  made  on  iasnfficient  groands,  must  necessarily  cause 
damages  to  the  credit  and  reputation  of  the  party  against  whom  the  order 
is  passed  and  general  as  well  as  special  damoges  are  reooverable  in  a  suit 
at  his  instance.  Quartz  HUl  v.  Eyre,  11  Q.  B.    D  674,  applied. 

Quaere: — ^Whether  malice  need  be  proved  in  a  suit  for  compensa- 
tion for  attachment  under  sec.  488,  0.  P    C.  made  on  insufBcient  grounds. 

White  C.  J.  &  Abdur  Rahim  J, 

Palwi  Huwara  v.  8.  U.  Udayar,  4  M.  L.  T.  303. 

Transfer  of  Property  Act,  seo.  il— Application  for  a  personal 
decree  againet  mortgagor^ Limitation  Act,  aiticle  IIG,  Held  that  the 
fact  that  there  is  no  express  personal  covenant  to  pay  the  mortgage  mo- 
ney is  no  bar  to  the  mortgagee  obtaining  a  personal  decree  under  sec.  90 

of  the  Transfer  of  Property  Act,  against  the  morbgagor  if  the  re- 
quirements of  the  section  are  otherwise  fulfilled:  a  personal    covenant  to 

pay  is  implied  in  and  is  an  essential  part  of  every  simple    mortgage.  Sa- 

waba  V.  Abaji  Jotirav,  11  Bom.,  475,  not  followed.    Held  also  that  on  an 

application  under  section  90  of  the  Transfer  of  Property  Act  it  is  the    date 

of  filing  the  suit  which  has  to  be  looked  to    in  considering    the    question 

whether  the  balance  is  legally  recoverable  f  lom  the  defendant.    Homidrud 

din  V.  Kedar  Naih,  20  AIL,  386,  followed.        Aikman  &  Oriffin  J.  J. 

Jangy  Singh  v,  Chandar  Mel,  30  AIL  388. 

——see.  60.— Dded — Executicn  of  deed— absence  of  attestation— 
ngnature  by  the  writer  of  the  deed — signature  by  Regirirar  under  sec,  63 
A  of  ihe  Dekhan  Agriculturists  Belief  Act— Not  vaiid  aitestation8.—lL 
'  deed  of  mortgage  bore  at  its  conclusion  the  signature  of  the  writer  of 
the  deed,  and  also  the  signature  of  the  sub-Rjgistrar  under  sec.  C3  A  of 
the  Dekhan  agriculturists  Relief  Act.  It  was  not  separately  attested 
by  two  witnesses  as  required  by  sec.  57  of  the  Transfer  of  Property  Act, 
Held  that  neither  the  one  nor  the  other  signature  can  be  treated  as  an 
attestation;  and  the  deed,  therefore  was  not  validly  executed. 

An  attesting  witness  is  a  witness  who  has  seem  the  deed  executed  and 
who  signs  it  as  a  witness.  Scott  (7.  J,  &  Chandavarkar  J. 

Ranu  V.  Laxmanrao  10  Bom.  L.  B.  943. 

Ss.  60, 100.— Mortgage^Ued  not  attested  as  required  by  s  59 

cannot  create  a  charge  under  s.  100— An  instrument,  which  is  invalid  as  a 
mortgage  for  want  of  attestation  under  section  59  of  the  Transfer  of  P/o- 
perty  Act,  cannot  operate  to  create  a  charge  under  section  100  of  the  Act 
B^zuddi  Bheih  v.  Kalinaih  Mukerjee,  33  Calc.  985,  followed. 

Wallis  &  Sankaran  Nair  J.  J^ 

Samfio  PaiieT  v.  Abdv^l  Samrnad  Saheh  31  Mad.,  337.. 
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S.  86 — Mortgagee  rdeaahg  mortgaged  property  cannot  enfor- 
ce entire  daim  against  the  other  propertiea^Section  85  of  the  Tramfer 
of  Property  Act  does  not  necessitate  the  dismissal  of  a  ^uit  where  no  relief 
claimed  against  persons  not  j^nned  as  parties^  "  A  m')rtgagee  oannob 
release  a  part  of  the  mortgaged  land  and  then  saek  to  eoforoe  his  entire 
claim  upon  another  portion  in  which  third  parties  have  become  interested 
as  assignees  of  the  equity  of  redemption.  **  A  eiiit  is  not  liable 
to  be  dismissed  under  section  85  of  the  Transfer  of  Property  Act 
for  non-joinder  of  persons  interested  in  portions  of  mortgaged  property 
when  no  relief  is  claimed  against  them.  The  plaintiffs  ought,  in  sooh  casss 
to  be  allowed  to  recover  what  is  due  to  them  not  exceeding  the  amount 
rateably  due  on  the  property  they  pruceed  against. 

Benson  &  MilUr  J. 
Ponnusami  Mvdaliar  v.  Srinivaaa  Naickan,  31  Mad.,  333« 

section  86. — Parties  adverse  claimants^  whether  may  be  joi- 
ed  suit  for  sale.  Adverse  claimants  ought  not  to  be  made  parties  to  a 
mortgage  suit  for  the  purpose  of  litigating  cheir  titles,  and  that  the  only 
proper  parties  to  such  a  suit  are  perrons  interested  in  the  equity  of  redemp- 
tion Jaggeswar  Dutt  v.  BhiAan  Mohan  Mitra  33  Cal.  425  followed. 

Richards  J, 
Khairati  v.  Banni  Begam.  5  A.  L.  J.  604. 

■  section  01  (a)  0  \— Reversioner's  right  to  redeem  in  the  life* 
time  ofwi  low—Interest  meaning  of.^A  reversionary  heir  cannot  get  a  de- 
cree for  redemption  of  property  mortgaged  by  she  deceased  husband  of  a 
Hindu  widow  during  tbe  lifetime  of  the  widow  in  possessioa  of  the  estate. 
The  provisions  of  section  92,  Transfer  of  Property  Act,  do  not  apply  to  a 
person  who  is  a  reversionary  heir  and  may  never  become  entitled  to  the  pro- 
perty sought  to  be  redeemed. 

The  interest  referred  to  in  section  91  (a)  of  the  Transfer  of  Property 
Ast  is  a  present  interest  and  not  a  mere  contigent  right  such  as  a  reversioner 
possesses.  Stanley  C.  J.  &  Banerji  J. 

Ram  Ohander  v.  Kallu  5  A.  L.  J.  631. 


-Sec-  93 — Decree   execution — Decree  nisi — Decree  absolute— 


OivU  Procedure  Coie,  sec.  93.  An  application  for  redemption  or  foreclo- 
sure under  a  decree  nisi  is  not  an  application  in  execution  under  the  Civil 
Procedure  Code  but  must  be  made  in  Court  under  the  Transfer  of  Property 
Act,  and  until  decree  nm  is  made  absolute  there  is  no  decree  capable  of 
execution.  Maoleod  J. 

Sir  JikangifC  Jehangir  v.  The  Hope  Mills  Lid.  10  Bom.  L.  R.  1057 
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TtUBt—Revocq^tion—Deed  construotianr^Oowtriving  dwd  cw  welL — 
If  an  insiramoDt  it  a  deed  in  form  in  order  to  hold  that  it  is  testamantary 
or  in  the  nature  of  a  will  there  must  be  something  ^ery  ept  oial  in  the  cMe 
and  nnleee  there  are  circamstances  which  compel  the  court  to  treat  an  ins- 
trument in  the  form  of  a  deed  as  a  will  the  court  will  not  d)  so. 

Held  also  that  the  settlor  of  certain  properbies  on  certain  charitable 
trastn  who  appointed  himself  as  hukdar  for  life  and  his  grandson  as  hukdar 
after  his  death  oould  not  by  a  subsequent  deed  revoke  the  appointment  of 
his  grandson  and  appoint  a  stranger.  Benson^  &  Wailis  J.  J. 

Mahadeva  Iyer  v.  Sanhara  Subramania  Iyer.  18  M.  L.  J.  450. 

TTnited  Frovinces  Land  Bevenue  Aot.  &  99.—Applioaiian  to  fix 
rent^SuU  to  recover  rent  on  alleged  agreement — Bsn  judicata. — The  plain- 
tiff sued  to  recover  rent  on  the  basis  of  an  alleged  a|2;reement  between  him* 
self  and  the  defendants  for  an  ezproprietary  holding  and  a  non-ocoapanqr 
holding,  but  the  suit  was  withdrawn  as  to  the  former.  In  a  previous  procee- 
dii^g,  under  section  36  of  the  Land  Revenue  Act  the  Fame   agreement  had 

been^  considered  by  an  Assistant  Collector.  Held  that  the  decision  arrived 
at  by  the  Assistant  CSoUector  as  to  the  validity  or  otherwise  of  the  agree- 
ment could  not  make  that  question  res  judicata  as  regards  the  present 
suit.  Stafdey  (7.  J.  &  K.  Huesain  /• 

Shohrat  Singh  v.  Sonkala  Kunwari,  A.  W.  N.,  1908,  250. 

8.  Ill— Pattitian— Objection  to  titler-Deelaratory   suAl    in 
CivU  Court— Act  No.  I  of  1877  (Specific  Bdief  Act),  a.  4S.—0n  application 
for  partition  being  made  by  one  co-sharcr,  other  cosbarers,  who  were  lam- 
bardars  objected  that  the  applicant  had  no  share  and  was  not  entitled  to  par 
titioa    Upon  this  the  objectors  were  direct'^-d  to  go  to  the   Civil  Court  to 

have  the  question  of  title  thus  raised  determined.  Held  that  the  objecton, 
being  laoibardars  in  possession,  were  not  b'^und  to  ask  for  more  than  a  mere 
declaration  that  the  applicant  had  no  title,  and  section  42  of  the  Specific  Re« 
lief  Act  had  no  application.  Stanley  C.  J.  b  Banerji  J. 

Ram  Oharan  v.  Ram  Pariah.  A.  W.  N.,  1908,  249. 

Will — Oonetruction  of  document— Pereona  deeignata.  By  the  terms 
of  a  will  the  testator  gave  all  his  property  to  his  wife  for  her  life,  and 
then  declared  that  after  her  death  Lalta  Prasad,  his  adopted  son,  should  be 
owner  of  the  property.  The  testator's  wife  predeceased  him.  Held  that  after 
the  d<  ath  of  the  testator  Lalta  Prasad  took  as  a  p  T8on%  dcsignata,  wha- 
tber  in  fact  his  adoption  was  valid  or  not.  NicUioomoni  Debya  v.  Saroda 
1  erehad  Mookerjte^  L.  B.,  81.  A.,  263,  followed. 

Stanley  C.J.  6d  BawnerjiJ, 

Lalta  Prasad  v.  SaUg  Bam.  A.  W.  N.,  l.SOSi  249  «i4  A.  L.  J.  6^6. 
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WSm  OF  INDIAN  (CRIMINAL,)  CASES. 

Bengal  Disorderly  Honees  Act  (in  of  1906  B.  C)  S.  2.— Dane- 
ing  girls — Singing  obscene  songs — Brothel^Habitual  prostitution.  In 
order  to  bring  a  case  under  S.  2  of  Act  III  (B.  C.)  of  1906,  it  must  be 
shown,  first,  that  the  house  is  in  the  vicinity  of  an  educational  institution 
or  a  boarding  house,  hostel  or  mess,  and,  secondly,  that  it  is  used  as  a 
brothel  for  the  purpose  of  habitual  prostitution  or  is  used  by  disorderly 
persons  of  any  description. 

Where  a  house  is  occupied  by  a  male  and  the  members  of  his  family, 
two  of  the  members  are  dancing  girls,  who  are  kept  mistresses  of  gentle- 
men and  who  sing  songs  sometimes  of  an  obscene  character  Held,  that 
the  house  is  not  used  as  a  brothel  or  for  the  purpose  ;of  habitual  prosti* 
tution.  Mitra  &  Fletcher  J.  J. 

Eakil  Bam  v.  The  Emperor,  G  C.  L.  J«  710. 

Burma  Mnnieipal  Act,  S.  142  (c)i— Pati?n  'Jbroker.  The  respon 
dents  were  prosecuted  for  taking  goods  in  pawn  without  being  licensed 
pawn  brokers  and  in  contraveiltion  of  bye-law  2  of  the  bye-laws  under 
S.  142  (c)  of  the  Burma  Municipal  Act  (I),  and  had  thereby  committed 
an  offence  punishable  under  S.  180  (1)  of  that  Act.  (Burma  Act  No.  Ill 
of  1898.) 

Heldf  that  to  show  that  a  person  comes  within  the  definition  of  pawn 
broker  it  must  be  proved  that  he  carries    on    the    business   of      lending 
money  on  the  security  of  goods  pledged   with  him  and  that  he  holds  him- 
self out  to  lend  money  on  security  and  is  in  the  habits  of  doing  to. 

Held,  that  there  can  be  a  taking  in  pawn,  even  though  no  ficed  time 
be  agreed  on  for  repayment  of  the  loan  on  accoimt  of  which  goods  are 
deposited  as  security.  Hartnoll  J. 

Emperor  v.  Kanapa,  13  Bur.  L.  K.  269. 

Calontta  Munioipal  Aot  (Ben.  3  of  1399^  Ss.  408,  419,  574  and 
SSI. — Prosecution — Limitation — Bustee  improvement — Notice — Daie  of 
offence — Subsequent  notice  under  S,  419 — Extension  of  time  by  Corp(yra- 
Hon.  Where  a  notice  under  S.  408  of  the  Calcutta  Municipal  Act  was 
served  on  the  owner  of  a  bustee  on  the  3rd  March  1906,  directing  certain 
improvements  within  three  months  from  its  date,  but  the  owner  failed  to 
pomply  with  it  »n4  peinred  »  no^c^  mi^V  S.  419  of  tl^Q  ^ct  oi»  tl»d  2^d 
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July,  whereupon  the  (Jorporatiou  gave  her  further  time  till  the  2nd  Janu- 
ery  1907,  and  instituted  a  complaint  on  the  23rd  January  for  non-compli- 
ance with  the  terms  of  the  notice  of  the  3rd  March  190G. 

Held,  that  the  three  months  having  expired  on  the  2nd  June 
1906,  the  offence  was  committed  on  the  next  day,  and  the  prosecution 
was,  therefore,  barred  under  S.  C31  ;  and  that  the  notice  under  S.  419 
and  the  extension  of  time  by  the  Corporation,  both  being  after  the  date  of 
the  offence,  word  ineffectual  in  extending  the  period  of  limitation. 

MUra  &  Ca»per8z  J.  J. 

KuMUD  KuMARi  Dassi  V,  CORPORATION  OF  Calcotta,  34  Cal.  909. 

Cantonments  Act  (13  of  1889),  S.  13.— Supply— Intoxicating 
drug — Supply  of  liquor  to  a  European  soldier — Servant  of  a  soldier  buy- 
ing liquor  with  soldiers  money  for  soldiers  use.  The  accused,  a  servant 
of  a  soldier,  bought  with  his  master's  money  liquor  from  a  shop  in  obe- 
dience to  his  master  s  directions  and  gave  it  to  him.  On  these  facts,  the 
Magistrate  held  that  the  act  of  the  accused  amounted  to  "supplying ' 
liquor  to  a  soldier  withm  the  meaning  of  the  term  as  used  in  S.  13  of  the 
Cantonments  Act,  and  convicted  and  sentenced  him  under  the  section. 

Held,  reversing  the  conviction  and  sentence,  that  the  term  "supply" 
in  S.  13  of  the  Cantonments  Act  must  have  a  restricted  meaning  put 
upon  it  and  it  is  inapplicable  in  the  case  of  a  servant  *  giving  his  master 
liquor  belonging  to  the  master  himself.  Its  context  "barters  or  sells" 
indicates  that  it  has  the  same  idea  underlying  it  in  common  with  them. 
It  also  must  relate  to  a  transaction  between  two  persons  dealing  at  arm's 
length  and  therefore  independent  of  each  other. 

Chandavarkar  &  Heaton  J,  J. 

Emperob  v.  Pascal  Shimau,  31  Bom.  523. 


-Sa  76, 79  and  9^— Cantonment    Committee  Delegation  of 


po^vers — Powers  delegated  to  a  Committee — of  two  not  ecsertiseable  hy  sur- 
viving members-  Where  power  to  issue  notices  in  respect  of  breaches  of 
Cantonment  rules  was  delegated  by  the  Cantonment  Committee  to  a  sub* 
committee  of  two  members,  it  was  held  that  a  notice  issued  by  a  surviv- 
ing member  of  the  sub-committee  only  was  invalid.  Gopal  Sahai  v.  King 
Emperor,  (Punj.  Rec„  Cr.  J.  7907,  p.  8)  followed.  Aikman  J. 

Emperor  v.  Ram  Sarandas,  A.  W,  N.,  1907,  275  =  4  A.  L.  J.  694. 

Confession— Suspicious — Practice  as  to  relying  on  where  there  is  no 
(Aher  proof— Held,  that  when  there  is  no  judicial  proof  of  the  guilt 
pf  1^  accused  person,  it   is  illegal  to  rely  upon    f^n  unreliable  or  suspioioua 
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confesBion  or  a  confession  which  is  open  to  grave  suspicion  of  having  been 
produced  by  ill-treatment  of  the  Police. 

Held,  further  that  when  an  accused  person  makes  two  criminating 
statements,  one  before  a  Magistrate  and  another  before  a  police  officer,  it 
is  very  essential  to  compare  them  and  to  try  and  ascertain  why  there  oc- 
curred a  change  and  which  of  them  were  true  one,  with  a  view  to  testing 
the  value  of  the  confession  before  the  Magistrate.  The  other  being  of 
course  inadmissibk  for  aay  other  purpose  whatever  as  made  to  the  Po- 
lice. Clark  0.  J.  &  Kensingion  J 

Khair  Din  v.  The  Cbown  2  P  W.  R.  70 

— — S.  136 — Mdgisirate  not  empowered  to  take  aecuriiy  w  Keep  the 
p^ace — Juris  diction  of  Appellate  Court — When  the  Magistrate  originally 
convicting  an  accused  person  is  not  empowered  by  law  to  *?1'a  security 
to  keep  the  peace,  the  Appellate  Court  has  no  jurisdiction  to  proceea  under 
sec.  lOG,  Criminal  Procedure  Code  1898,  Chatterji  J. 

Radha  Singh  v.  The  Crown  2  P.  W.  R.  77 

Criminal  ProoedureOoi^  3.  10— Security  to  keep  the  peace — 
Wrongful  act — Ascerbainmeni  of  the  rights  of  the  parties — Which  party 
ahonld  be  bound  down-^Criminal  Procedure  Code  a.  107 — Ripaman  right 
— Bight  to  khuntagir — The  preventive  jurisdiction  of  a  Magistrate  under 
sj  107  of  the  Criminal  Procedure  Code  must  be  exercised  with  caution.  If 
the  existence  of  a  right  claimed  by  one  party  in  a  proceeding  under  the 
section  is  denied  by  the  opposite  party,  and  is  not  quite  patent,  the  ])fa- 
gistrate  should  always  endeavour  to  ascertain  for  the  purpose  of  the 
proceeding  their  respective  rights  and  liabilities,  and  not  in  all  cases  treat 
them  as  matters  proper  for  the  Civil  Court  exclusively.  Where  a  doubt 
exists  as  to  the  existence  of  the  rights  and  obligations,  respectively,  of 
the  parties,  the  Magistrate  should  bind  both  parties  down,  Where  how- 
ever, there  is  ne  doubt,  the  party  in  wrong  should  be  bound  down,  and 
not  the  one  who  has  the  legal  right.  No  order  of  the  Magistracy 
should  in  any  way  encourage  the  infringment  of  a  legal  right, 
or  prevent  the  exercise  of  such  right  in  a  legal  way,  or  do  away 
with,  even  temporarily,  the  performance  of  an  obligation.  The  right  to 
the  forshore  is  riparain  right  and  ordinarily  goes  with  the  land  above, 
and  the  proprietor  has  prima  facie^  the  right  of  khvmtago/ri  or  tolls. 
Dhunpaut  Singh  v.  Denobundhu  Saha,  9  C.  L.  R.  270  followed. 

Miira  &  Caspersz  J.  J' 
DiKDATAL  liozuMDAR  v.  Ebc^pebor  34  Calc.  936 
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*S60b.  107, 146 — Diaputea    concerning    Jalkar — Frocfir 


dure — Where  a  dispute  likely  to  cause  a  breach  of  ths  peace  is  a  6(WK^ 
fide  one  relating  to  a  fishery  right,  proceedings  under  section  145  and  not 
under  sec.  107  of  the  Criminal  Procedure  Code  should  be  instituted. 

The  words  in  section  145  are   mandator  while  those  in  sec.     107    are 
discretionary.     Dhanu  Khan  25  Calc.  539  followed. 

Mitra  <k  Fletcher  J  J. 

Balajit  v.  Bhaju  G  C.  L  J.  G97 


Sec.  llO—LuTid  lord— Tenants  of  had  character — Lend- 
ing money  and  settling  dispute — Association — The  facts  that  a  landlord  has 
tenants  of  bad  ch«r:;cter,  that  he  lends  money  oa  paddy  when  the  latter 
are  in  difficulty,  and  because  they  are  his  tenants,  and  that  he  settles 
disputes  batwoen  two  men,  one  of  whom  is  a  thief  and  the  other  is  not, 
do  not  subject  him  to  a  proceeding  under  sec  110  of  the  Criminal  Proce- 
dure Code. 

The  mere  association  with  men  of  bad  churaoter  is  not  sufficient,    un 
less  the  association  is  to  commit  theft  or  dacoity,    to    bring    him    under 
sec,  110  of  the  Criminal  Procedure  Code.  Mitra  &  Fletcher  J".  J. 

NiLKAMAL  V.  Emperor  G  C.  L.  J.  711 


Sec.  146,  oL  <4:)'^Evidence  taken  by  subordinate  Magis- 
trate on  dvrection — A  Ma;;}stvate  dealing  with  a  case  under  sec.  145  Cr.  P. 
C.  is  not  competent  to  direct  evidence  to  be  taken  not  by  himself  but 
by  the  subordina6<*  Magistrate;  aud  an  order  passed  without  jurisdiction 
is  liable  to  be  set  aside.  Wallis  J. 

Arumctgu  v.  Venkatasubbier  17  M.  L.  J.  535 


— — Sec.  145,  637 — Parties— Present— notice  not  posted — 

IrregularUy-^ffect  of  order — ^Where  parties  to  a  proceeding  under  sec. 
145  of  the  Code  of  Criminal  Procedure  had  notice  of  the  proceedings 
and  bad  their  cases  fully  heard  by  the  Magistrate,  the  order  should  not 
be  sot  aside  in  revision  even  though  the  provision  of  the  section  were 
not  strictly  complied  with  and  the  parties  were  not  personally  served 
and  no  notice  was  fixed  at  the  disputed  property.  The  object  of  the 
section  merely  is  to  prevent  a  breach  of  peace  by  maintaining  one  or  other 
of  the  parties  in  possession.  Richards  J. 

Debi  Prasad  v.  Sheodat.  4  A.  L.  J.  705 


Ste  164 — Right  of  accused  to  copies  of  statements  m^ade 
by  Magistrate  under — An  accused  person  under  remand  is  not,  before  the 
commencement  of  the  preliminai'y  inquiry,  entitled  to  be  furnished    with 
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copies  of  statements  made  on  oath  by  various  persons  and  recorded  by  the 
Magistrate  under  section  1G2  and  1G4  of  the  Code  of  Criminal  Procedure. 
No  such  right  is  conferred  by  the  Code  of  Criminal  Procedure  and  the 
question  i^hether  any  person  has  a  right  to  inspect  a  public  document  is 
outside  the  scope  of  the  Evidence  Act.  Such  statements  may,  however,  be 
put  to  contra  lict  the  persons  making  them  when  called  as  witnesses  and 
it  will  then  form  part  of  the  record,  of  which  the  accused  will  be  entitled 
to  a  copy  after  commitment.  There  is  no  general  principle  of  common  law 
which  would  entitle  an  accused  person  to  copies  of  such  documents^ 
Queen  Empress  v.  Arumu^iam,  20  Mad.  189  distinguished. 

Benson  &  Wallis  J.  J. 

Emperor  v.  Muthia  Swjlmiyar  30  Mad.  460 

S.  97—Cxttle     Trespass    Act  {1     of  1871)8.    ISO— Illegal 

seizure  o^  cattle — *'Offenoe  " — Fowsr  of  Dist  ^ict  or  specially  authorized 
Magistrals  to  trai  fer  s^ic\  case—Subor  limte  Magistrate,  power  of  to  try 
—Criminal  Procedure  Code  {Act  5  of  189 S)  ss,  4  (o),  16S,  and  Sch.  11^ 
last  clause — The  illegal  seizure  or  detention  of  cattle,  referred  to  in  s. 
20  of  the  Cattle  Tresspass  Act  (I  of  1871),  is  an  "  ofiTence  "  under  s.  4(o) 
of  the  Criminal  Procedure  Code  of  1898,  and  is,  by  virtue  of  the  last 
clause  of  Sch.  II  thereof,  triable  by  any  Magistrate;  ^and  though  under 
8.  20  of  the  Cattle  Trespass  Act,  a  complaint  of  such  illegal  seizure  or  de* 
tention  must  be  entertained  by  a  District  Ma^i^trate  or  one  specially  au- 
thorized as  required  by  the  s.  192,  to  transfer  such  cases,  after  taking 
'cognizence,  to  any  Subordinate  Magistrate  for  trial,  Shama  v.  Lacchu 
Shekh.  I  L.  R.  23  Calc.  300  t^ndRaghu  Sinnh  v.  Abdul  Wahab  I.  L.  R 
23.  Calc.  442,  declared  obsolete.  Mitra  &  Coxe  J.  J. 

BuDHAN  Maato  v.  Issur  Singu  34  Calc.  99G 

— S.  106, — Sanction  to  prosecute,  when  to  be  granted.  Sanc- 
tion to  prosecute  is  not  usually  granted  unless  there  is  a  very  reasonable 
chance  of  a  conviction  following.  A  sanction  to  prosecute  under  S.  195 
of  the  Code  of  Criminal  Procedure  ought  to  be  granted  with  great  cir- 
cumspection and  care.  If  granted  it  places  in  the  hands  of  the  person 
obtaining  it  a  very  powerful  weapon  which  the  unscrupulous  might  use 
for  purpose  of  oppression  or  blackmail.     Maclean  &  Hclmwood  J.  J. 

Kali  Charan  v.  Basudeo  Naratax,  12  C.  W.  N.  3. 

S.  105 — Information  given  to  the  police  alleged  to  be  false 

Proc^cJtwv— Notice— Where  a  District  Magieftrate  upon  a  report  made  by 
the  police  that  information  given  to  them  charging  a  person  with  a  speci- 
$0  crime  is  false,  orders  the  person  giving  such  information  to  be  prose- 
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cuted  under  section  211  of  the  Indian  Penal  Code,  such  order  is  not  «n 
order  to  which  section  195  (6)  of  the  Code  Criminal  Procedure  appties, 
neither  is  the  order  passed  without  jurisdiction  if  no  preyioas  notice  to 
show  cause  i«  given  to  the  accused.  The  more  proper  course,  however, 
would  be  to  let  the  informant  bring  his  witnesses  into  Court,  hw 
them  out,  and  then,  if  the  case  was  considered  to  be  a  false  case,  to  pass 
an  order  that  the  informant  should  be  tried  under  Section  211  of  the 
Indian  Penal  Code.  Qv^en  Empress  v.  Oanga  Ram  (8  AH.,  S8)  Emperor 
V.  TvXa  CWeekly  Notes.  1907,  p.  195)  and  Haibat  Khan.y.  King  Em- 
peror 38  Calc,,  31  distinguished.  Knox  J. 
Emperor  v.  TabarjlkZamanKhan,  A.  W.  N.,  1907,  288.=  A.  L.  J.  740. 

———88.106,476. — Sanction — Practice^granting.  Hdd^  that 
Cr.  P.  Code  does  not  contemplate  a  court  or  public  servant  giving  sanc- 
tion, whete  no  application  for  it  has  been  made  ;  that,  if  a  court  or  public 
fiCfrvant  thinks  it  necessary  to  initiate  a  prosecution,  the  proper  course  is 
to  make  a  complaint,  that,  as  far  as  Civil,  Criminal  and  Revenue  Courts, 
acting  in  the  course  of  a  judicial  proceeding  are  concerned,  the  ^procedure 
to:  be  fdlowed  is  that  prescribed  in  S.  47G,  and  that  in  that  case,  the  Ma* 
gisjtrate,  who  takes  cognizance  of  the  offence,  is  not  required  to  examine 
the  complamant  on  oath. 

Held  also  that  granting  sanction  implies  that  some  one  wishes  to  pro- 
fiecute,  but  cannot  do  so  without  the  sanction  prescribed  by  S.  195,  because 
BO  conrt  will  take  cognizance  without  it,  that  where  it  -is  the  court  or 
puUic  servant  that  wishes  to  prosecute  sanction  is  not  required;  and  that 
all  that  is  wanted  is  the  complaint  of  that  Court  or  public  servant. 

Nqa  Paw  u  v.  King  Emperor,  13  Bur.  L.  R.  388. 

S.  196  (6) — Appeal  lies  to  High  Court  againei  an    a^ppMaie    order 
rm)oking  sanction  granted  by    Court  of  First    Instance. — ^The    right    of 
appeal  conferred  by  section  195  (6)  of  the  Code  of   Criminal    Procedure 
as  read  with  sub-section  (7)  of  the  same    section,  is  not    restricted  to  a 
right  of  appeal  to  the  Appellate  Court  to  which  the  Court  of  First  Ins- 
tmce  is  immediately  subordinate.    The  revocation  by  the  Appellate  Co- 
urt of  a  sanction  given  by  the    Court  of  First     Instance,   is  a  ref«sal  of 
sanction  within  the  meaning  of  sub-section  (6^  and  an  i^peal  lies  there- 
from to  the  High  Court,  as  well  as  in  cases   where   the   sanction  refused 
by  the  Court  of  First    Instance  is    gmnted    by    the    Appellate     Court, 
Peilaniappa  Cnetti  V.  Annam^alai    Cketti  (27   Mad.,    223),    approved.  An 
order  reyoking  a  sanction  is  a  refusal  of  a  sanction  just  as  an  order  confir- 
ming a  sanction  is  an  order  giviag  a  sanction.  {F.  B.) 

KUTHUSWKI  MUDikLl  v«  VEBaff^CHETTi  30  Mad..  882. 
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'  Bo.  195,  489 — Sanction  to  prostctute — Revision'^Powers 
cf.  Higfi  Court. — ^Wheu  an  order  granting  or  refusing  sanction  to  ptose- 
cuteunder  section  195  (1)  (6)  or  (c)  of  the  Code  of  Crinrfnal  Rro*edtti?# 
bag  beeft  dealt  with  under  section  195  (6)  of  the  Code  by  thfe  Court  fb 
which  appeals  from  the  Court  which  passed  the  order  ordinarily  lie, 
the.  High  Court  has  no  power  to  interfere  in  roTisioa  with*thi&  ordef  pa* 
fised  under  section  195  (7).  Knostr  J.         ' 

KusAL  V.  Bia)Ei  Prasad,  A.  W.  N.,  1907,  283. 

Ss,  203,  204,  263,  ^S7.—CkaHer  Act,  8.    lo— Presidency ' 

Magistrate,  order  of  discharge 'made  by — Power  of  the  High  Court  to  itt- 
terfere — 2fo  exercise  or  illegal  exercise  of  jurisdiction^  The  High  Cottft 
has  no  power  under  the  Code  of  Criminal  Procedure  to  interfere  with  an^ 
order  of  discharge  made  by  a  Presidency  Magistrate.-  Its  pow^r  of  inter- 
ference exists  by  virtue  of  S.  15  of  the  Charter  Act,  which  gives  it  a  limit- 
ed jurisdiittion.  It  can  exercise  such  powers  only  in  cases-oF non-exercise 
or  illegal  exercise  of  jurisdiction  and  cannot  set  aside  an  order  of  disohavge^- 
made  by  a  Presidency  Magistrate  merely  on  a  consideration  of  the  evi* 
dence  in  the  case.  Dabi  Bux  v  Jutmal,  33  CaL  1282;  SreemuMy  Brjan- 
gana  v,  Sreemutty,  1  C.  W.  N,  49;  and  Liladhar  Lawji  v.  KsshoPlai 
unreported  Cr.  Rec.  Case  No.  461  of  1907,  followed. 

Mitra  &  FUtclier  J.  J. 
Kedar  Nath  v.  Khbtra  Nath,  6  C.  L.  J.  705. 

S:  307-- Jury  not  to  be  questioned  as  to  reasons  for  verddcb-*^ 
When  the  jury  return  a  verdict  cm  the  general  issue  of  gniHy.  or  not 
gnilty  and  there  is  no  ambiguity  as  to  the  precise  offence  of.  which  the 
accused  are  convicted  or  acquitted,  the  Session  Judge  has  no  power, 
nnder  section  307  of  the  Cede  of  Criminal  Procedure,  to  question  the 
jury  as  to  the  reasons  for  their  verdict.  WoIUb  <&  Miller  J.  J<^ 

EiCPEROB  V.  SiRAKDtr  30  Mad.,  469. 

■■S.  48& — Revision  Bombay  District  Municipal  Act  (Bom. 
Act  III  of  1901)  S.  86 — Recovery  of  Municipal  claims — Notice  of  de- 
m^md — Appeal — Magistrate.  Under  S.  86  of  the  Bbmbay  District  Muni^ 
cipal  Act,  1901,  a  Magistrate  hearing  an  appeal  of  the  kind  mentioned  in 
the  section  is  merely  an  appellate  authority  having  jurisdiction  given  by 
the  Act  to^eal  with  the  question  of  a  civil  liability.  He  is,  therefore,  not 
an  inferior  Crim^inal  Court,  to  which  alone  the  revisional  jurisdiction  of  the 
H^  Court  applies  under  S  435  of  the  Criminal  Procedure  Code,  1S9&. 

(jha/ndavarkar  &  Knight  J.  /, 

In  nK  Dalwkkram  9  Bom.  L.  R.  1347, 
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.  1  Ss.  486,  4:39.—CommMment  to  the  Court  ojSessuyM  ordered 
under  S.  4S6'^High  Court's  power  to  revise  under  S.  4S9— Preliminary 
inquiry  '^nto  Sessions  cases.  TAagistrate  s  power  and  duties  in  regard 
thereto.  It  is  not  incompetent  to  a  Magistrate  holding  a  preliminary  en- 
quiry into  SesflionB  ease  to  examine  the  credibility  of  evidence  adduced  in 
the  course  of  the  enquiry.  Such  Magistrate  should  not  commit  the 
accused  for  trial  in  the  Sessions  Court  if  he  be  of  opinion  that  notwith* 
standing  direct  evidence  adduced  against  the  accused,  the  prosecution  case 
Is  improbable  and  the  evidence  is  unreliable. 

The  High  Court  has  full  jurisdiction  under  S.  439,  Cr.  P.  Code  to 
revise  a  commitment  order  made  under  S.  436  on  points  of  law  as  well  as 
of  facts.  Mitra  &  Fletcher  J.  J. 

Rash  Behari  v.  The  Emperor,  11  C.  W.  N.  117  =  0  0.  L.  J.  760. 

— — S.  ^SQ—Bevision — Complaint  nnder  S.  476.      Hetd,  that  a 

complaint  under  S.  476  is  an  order  within    the    meaning    of  Ss.  435  and 
439  (read  with  S.  423)  and  can  be  set  aside  on  revision. 

In  re  Bal  Oangalhar  Tilak\  20  Bom.  785;  Queen-Empress^  v,  Srini* 
vasalu  Naidu.  21  Mad.  124,  and  in  the  matter  of  Bhup  Kun?iar  26  All 
249  followed.     Eranholi  v.  King  Emperor,  20  Mad.  98  questioned. 

Held,  al'o  that  ordinarily  the  High  Court  would  not  interfere  with 
an  order  made  under  S.  470,  that  the  principles  by  which  it  would  be 
guided  are  those  explained  Lachnianau  Chetty  v.  King  Emperor,  U  B  R. 
1904-06  and  in  Chaudhari  Mahommvd  Izharul  Huq.  v.  Queen  Empress, 
20  Cal.  849  aid  that  in  a  case  where  there  is  manifest  injustice  or  where 
the  Court  acting  under  S.  470  has  not  exercised  its  discretion  in  a  proper 
^ay,  the  High  Court  should  use  its  revisional  powers. 

NgA  Pau  U.  v.  King  Emperor,  13  Bur  L.  R.  338. 


S.  489,  476— iJtfvmcm—Oriar  legally  passed  by  a  CoUee- 
tcv,  but  erroneo  inly  signed  as  by  the  District  Magistrate.— A  Collector 
laving  heard  an  appeal  in  a  mutation  case  passed  an  order  against  one 
of  the  f  artias  to  the  case,  apparently  under  section  470  of  the  Code 
of  Criminal  Procedure,  but  the  order  was  headed  and  signed  as  having 
been  jassed  by  the  District  Magistrate.  Held  that  as  the  order  might 
legally  have  baen  made  by  the  District  Magistrate,  it  must  be  taken  to 
bQ  ai  order  passed  by  the  Collector,  and  the  High  Court  had  therefore 
no  jurisdiction  in  revision  to  interfere  with  it.  DUlon  J. 

Emperor  v.  Abdul  Raoof,  A.  W.  N^  1907,  277;=;  4.  A.  J.  T.  701. 
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S«  476. — Bond  genuineneas  of -Penal  Code,  S    i.93,  prosecw^ 

lion — Appellate  Court,  reversed  by — B^a  j  idicnta — Order  under  8.  I^t6 — 
8d  aside^'Uigh  Court* a  power  to  set  aside  order  under  8,  476,  Criminal 
Procedure  Code.  In  a  suit  for  recovery  of  a  sum  of  money  due  on  a 
registered  bond,  the  MunsiGf  came  to  the  conclusion  that  the  bond  was 
genuine,  decreed  the  suit  and  directed  the  defendant  under  S.  47C  of  the 
Code  of  Criminal  Procedure  to  be  prosecuted  under  S.  193  of  the  1.  P. 
Code.  On  appeal  the  Subordinate  Judge  held  that  the  bond  was  not 
genuine  and  dismissed  the  suit.  In  the  meantime  and  before  the  decision 
of  the  Subordinate  Judge  was  pronounced,  the  proceedings  in  the  Criminal 
Court  had  been  taken,  but  when  the  Subordinate  Judge  pronounced  his 
judgment,  the  case  was  still  pending  in  the  Criminal  Court.  A  copy  of 
the  judgment  of  the  Subordinate  Judge  was  filed  before  the  Criminal 
Court  but  was  not  given  weight  to  and  the  defendant  was  convicted  under' 
S.  193  of  the  Indian  Penal  Code. 

Held,  that  the  judgment  between  the  parties  as  regards  the  genuine 
ness  of  the  bond  i%  res  judicata  in  all  subsequent  proceedings  between  the 
parties.  The  High  Court  has  jurisdiction  to  set  aside  fehe  orders  passed 
by  the  Criminal  Court  in  a  proceeding  has  'd  on  aa  order  under  S.  47G 
of  the  Code  of  Criminal  Procedure,  which  ought  to  have  been  set  aside  as 
soon  as  the  judgment  of  the  Subordinate  Judge  was  known. 

Mitra  &  Fletcher  J.  J. 

KuNULLAH  V.  The  Emperor,  C  C.  L  J.  703  =  12  C.  W.  N.  1. 

— Ss.  617'^Forfeiture — Sedition — PrintiTig  Preaa —Inatrume- 

nt  sued  for  the  commiaaion  of  offence — Diapoaal  of  Property-^ Penal 
Code  8a.  6jS,  12  i  il.— rThe  first  part  of  section  517  of  the  Criminal  Proce- 
dure Code  refers  to  cases  of  oflFences  relating  to  property  or  documents, 
e.  g,  where  the  Court  directs,  as  in  cases  of  theft  or  criminal  misappro- 
priation or  offences  of  a  similar  description,  that  the  property  stolen  or 
misappropriated  be  restored  to  its  owner.  The  words  "  which  has  been 
used  for  the  commission  of  any  offence"  refer  to  cases  of  the  same  nature, 
ie.,  to  instruments  like  guns  or  swords  produced  in  Court  A  printing 
press  cannot  be  said  to  have  been  used  for  the  commission  of  sedition, 
inasmuch  as  the  offence  consists  in  the  publication,  and  not  the  printing, 
the  press  being  only  a  remote  instrument.        Mittra  &  Flether  J.  J. 

Abisjash  Chandra  Bhattacharjee  v.    Emperor,  34  Calc  980  =s  6  C. 
L.  J.  744. 

S.  617 — Appeal — Held  that  as  an  appeal  lay  in  the  ease, 
although  it  was  only  as  to  the  extent  or  legality  of  the  sentence,  thft  Ma- 
gistrate should  not  have  allowed  his  order  to  be  carried  out  UAtil  the 
period  i^lowed  for  presenting  such  appeal  had  passed. 
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Held,  al8o  that  the  Macrietrate  should  not  have^  passed  the  order*  for 
delivery  of  the  things  to  the  complainant  without  giving  the  person  from 
whom  they  had  been  taken  an  opportunity  of  being  heard.  Held  farther 
that  the  Magistrate's  order  in  this  ca^  should  not  be  interfered  witht 
as  the  evidence  dif closed  a  Prima  facie  case  of  the  things  having  been 
obtained  from  the  owner  by  means  of  an  offence  or  fraud  within  the  mea* 
ning  of  the  second  proviso  to  sec.  178  of  the  Oontrart  Act.  Fox  C.  /. 

King  Lone  v.  Mi  Key,  13  B.  L.  R.  273 

— — —  S.  617 — Order  directing  delivery  of  property ,  in  the  dbaenee 
of  any  Cri^minal  proceeding  or  enquiry ,  without  jurisdiction — ^Where  an 
order  directing  delivery  of  property  is  made  by  a  Magistrate  without  any 
criminal  proceeding  before  hi»n  or  any  other  Magistrate,  but  merely  on  the 
application  of  the  person  in  whose  favour  such  order  is  made,  such  an 
order  is  entirely  without  jurisdiction  Section  517  of  the  Criminal  Prooe- 
dare  Code  cannot  apply  to  the  case.  Mitra  &  Fletcher  J.  J. 

Sreedam  v.  W.  J,  O  GRADY  G  C.  L.  J.  707 

S«   528 — Magistrates,  svhordinaiion  of — Transfer — Additional 

District  illagistraie-'Omimon  to  state  grounds  ^Section  12  of  the  Crimi- 
nal Procedure  Code  do^^s  not  ma^^e  aa  Additional  District  Magistrate  sub- 
ordinate to  the  District  Magistra^e,  and  the  latter  cannot  exercise  the 
powers  under  s,  528  in  respect  of  such  Magistratcp,  The  Code  does  not 
define  the  relation  between  a  District  Magistrate  and  an  Additional 
District  Magistrate,  It  is  incumbent  on  the  Court  making  a  transfer 
under Js.  528  to  record  its  reasons  therefor,,  but  the  omission  to  do  so  is 
not  a  ground  for  setting  aside  the  order  where  it  has  not  prejudiced  the 
accuse('«  Mitra  &  Ca»persz  J.  J, 

Prakash  Chunder  Dutt  v.  Emperor,  34  Calc,  918 

SeOB.  687  (b>  106, 188— TTawt  of    samction'^rregv^arity 

— Want  of  sanction  under  seo.  196,  Or.  P.  (7.,  is  no  ground  for  setting 
a^ide  a  conviction  after  trial — The  words  "  subject  to  the  provisions  here 
in  before  contained  in  sec.  537"  cannot  be  construed  in  sueh  a  way  aa  to 
nullify  the  express  provisions  contained  in  the  latter  part  of  the  section. 
that  no  sentence  passed  by  the  Court  of  competent  jurisdiction  shall  be 
reversed  on  appeal  "  for  want  of  any  sanction  required  by  sec.  195  " 

Benson  &  Sankaran  Iyer  J.  J, 

Perumal  v.  Nayadi  17  M.  Lw  J,  533 

Gaming  Act,  (11  (B.  C.)  of  1867)jSeos.  3,  10— Game  of    chance,  of 
skill — Uing,  game — Chief  dement,  skill — Certain    amount    of  chanc»^Ni> 
offence — If  a  game  is  one  of  skill,  it    is  not  an  offence   under  the   gatning* . 
Act;  if  it  is  a  game  of  mepe  chi^nce,  it  is;  where  th§   Qhief   element-  of  ^ 
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game  is  one  of  Bkill,   t^e    game    is- not    an  offence,  although  there  is  an 
element  of  chance.  Mitra  &  Fletcher  J.  J. 

Hari  Singh  v.  The  King  Emperor  G  C.  L.  J.  708 

Penal  Oode  s.  lU^-^Sedition— ''Swaraj '-Incitement  to  secure  'Swa- 
raj"— Sefiurity  for  good  behaviour — Seditious  language  at  a  public  meet- 
ing— Criminal  Procedure  Code  s.  108 — The  term  '^swaraj*'  does  not 
necessarily  mean  government  of  the  country  to  the  exclusion  of  the  pre- 
sent Govecnment,  but  its  ordinary  acceptance  is  *'  home  rule  "  under  the 
Goyemment.  The  incitement  of  the  members  of  the  public  meeting  to 
exert  themselves'  to  secure  "  swaraj  **  does  not .  amount  to  an  offence  of 
sediti<m  under  s.  124A  of  the  Penal  Code,  and  is  consequently  not  within 
the  purview  of  s.  108  of  the  Criminal  Prooedure  Code. 

Mitra  &  Fletcher  J.  J. 

Beki  Bfiu8HAN  Boa  v.  Emperor  34  Calc.  991  a  6  C.  L.  J.  199 

■  S.  211^  False  charge-- Practice— Opportunity  to  be  given  to 
prove  jcharge  before  ^roseeut^njf— Where  it  is  intended  to  prosecute  any 
person  under  section  211  of  the  Indian  Penal  Code  such  person  ought  to 
be  given  ^m  opportunity  of  FT:l>^ fining,  if  he  can,  the  charge  which  he 
has  brought  befrre  he  is  prosecuted.  Queen-Empress  v,  Ganga  Ram  8 
All,  38,  «Dd  Queen  Bnvpress  v,  Raghu  Tiwari,  15  All,  336  followed. 

Dillon  J. 

Emperor  v.  Tula,  29  All,  58  r 

S.  288,  600 — Criminal  Procedure  Code  sec,  976 — Prinr 
ciple  when  Munsiff  wants  to  show  cause — A  notice  wasissued  by 
%  Munsiff  calling  upon  the  petitioner  to  show  cause  why  he  should 
not  be  criitiinally  prosecuted  for  contempt  of  Court  and  defamation 
in  respect  of  a  petition  in  an  execution  matter,  praying  for  time  in  order 
to  enable  the  applicmit  to  move  the  District  Judge  to  transfer  the  case 
from  the  £le  of  the  said  Munsiff  to  some  other  Court.  Cause  was  shown 
and  petitioner  was  committed  to  the  Criminal  Court  for  charges  under 
fee.  228  and  500  of  the  I.  P.  Code. 

Heldy  th9kt  the  prosecution  under  s.  228  of  the  L  P.  C.  cannot  stand. 
The  Court  in  which  an  offence  is  committed  under  that  section  should  try 
tbe  offendertheaand  there  and  pass  order  under  that  section  The  Mun- 
siff as  a  judicial  officer  cannot  direct  under  sec.  476  of  the  Code  the 
trial  of  the  person  who  had  committed  an  offence  under  s.  500  of  the  L 
P.  Code  and  ask  the  Magistrate  to  deal  with  his  order  directing  the  trial 

as  a  complaint.  MUra  &  Fletcher  J,  J. 

Joqendka;v,  Syama  Charan  G  C.  L.  J.  713 

-iM^ Sa,  28,  831 — Counterfeiting   coin — Dejlmtion — I^ntenbian — 

In  order  to  constitute  the   bllence  d^ned  by  section   23  of  the  Indian 
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Penal  Code,  it  is  not  necessary  that  the  counterfait  coin  should  bo  made 
•  with  the  primary  intention  of  its  b3:n;  ja^sed  ai  gentdne:  it  is  sufficieat 
if  the  resemblanio'to  genuine  coin  is  so  close  tl  at  it  is  capable  of  being 
passed  as  such.  Bane*jl  &  AikTrian  J.  J. 

Emperor  v.  Qadir  Bakhsh,  A.  W.  N.,  1997,  289.-4  A.  I*  J.  733- 

S.  302. — Murder — Intention  to  cauBz  death — Slvikingheavy  blow. 

A  man,  who  strikes  at  the  back  of  another  a  violent  blow  with  a  weapon 
such  as  a  dashe  must  be  taken  to  know  that  he  is  doing  an  aot  imminent- 
ly dangerous  to  the  lif  3  of  the  person  at  whom  he  strikes  aid  that  a 
probable  result  of  his  act  will  be  to  cause  that  person's  death:  and  that 
he  must  be  held  rssponsible  for  the  natural  consequences  of  his  act  and 
be  taken  to  have  intended  them. 

Held  also  that  his  knowledge  or  want  of  knowledge  of  the  details 
of  the  injury  he  will  probably  cause,  or  of  their  results  is  imma^ierial;  that 
he  takes  all  the  ordinary  risks  of  his  act  and  intends  to  do  an  act  attend- 
ed with  risk  to  another  human  being's  life;  that  ai  ordinary  risk  a'^tend- 
ant  on  slashing  with  a  dashe  at  the  back  of  another  human  being  is  that 
the  striker  will  cause  the  person  struck  injury  sufficient  in  the  ordinary 
course  of  nature  to  cause  death;  that  the  striker  must,  under  the  circums- 
tances, be  taken  to  have  intended  to  cause  such  injury;  and  that,  therefcire, 
the  accused's  offence  was  prima  facie  that  of  murder    Fox  &  Moore  J.J, 

Nag  Macjng  v.  King  Emperor,  13  Bur.  L.  R.  330. 

8  411 — Possession  of  stolen  property — Joiifd  Hindu  fami- 
ly— Liability  of  head  of  the  family  or  managing  member — Stolen  pro- 
perty consisting  of  a  considerable  quantity  of  cloth  weighing  about  five 
maunds  was  dis -covered  on  search  by  the  police  in  a  locked  room  in  a 
house  belonging  to  and  inhabited  by  a  joint  Hindu  family  composed  of 
a  father,  son  and  grandson  The  son  was  found  to  be  the  managing 
member  of  the  family,  and  the  key  of  the  room  in  which  the  stolen 
property  was  found  was  produced  by  him.  The  circumstances  were  sach 
that  it  was  very  improbable  that  the  cloth  could  possibly  have  been 
placed  where  it  was  found  without  the  connivance  of  some  or  all  of  the 
members  of  the  family  Held  that  under  the  above  circumstances  the 
conviction  of  the  managing  member  of  the  family  under  section  411 
of  the  Indian  Penal  Code  was  a  proper  conviction.  Dillon  J. 

Emperor  v.  BuDHLal  29  All.  598 


S.  416 — Whaiis — Essentials  of  cheating^^The  complaintant 
lent  to  her  aunt  the  jewellery  in  question  on  the  latter's  statement  that  she 
wanted  to  wear  it  at  a  marriage,  and  that  she  would  return  it  in  a  few 
days.  There  was  nothing  to  show  that  the  representation  was  fradulent  or  a 
pretence  and,  as  to  the  second  representation,  there  was  not  sufficient 
evidence  to  show  that,  at  the  time  the  accused  got  the  jewellery  from  the 
complainants.  She  had  no  intention  of  returning  it,  if  it  ever  existed  and 
if  she  did  get  it.  Fox,  J. 

JuoGADAMA  v»  Thb  BjNa  Dmpkeob,  13  Bur.  L.  J.  268 
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Ben^iral  Eacoise  and  ticensing  Act  (VII B.  C.  otl&IS)  S.  75  — 

Interpretaiion  of-^Canfiscation  in  the  owner  a  absence.  The  boat  in  which 
excisable  articles  are  carried  in  contravention  of  the  excise  law  should 
not  be  (Jonfiscated  under  the  provisions  of  S.  75  of  the  Bengal  Excise  and 
Licensing  Act,  unless  it  is  found  that  the  owner  of  the  boat  was  is  sotnfe 
way  implicated  in  the  offence  under  the  excise  law. 

Caspersz  &  Chitty  J.  J. 

GOLAP  Sa^a  v.  The  Emperou,  12  C.  W,  N.  139. 

CfUcutta  tfunioi^al  Act  (ITX  B.  C.  of  1809),  Ss.  408,  410  hM 
6!?6 — Bustee  improvement-^Failure  to  make  7H>dd  as  in  standard  pldn 
of  hMtee-^Bxidee  ceasing  to  b6  so.  After  huts  haVe  beeii  removed  firdrd 
a  bustee  lAtid,  the  land  to  be  a  bUstee  land  and  the  jyro visions  of  S.  408 
of  the  Calcutta  Municipal  Act  can  then  no  longer  have  any  operation  on 
the  owner.  Mitrd  v.  Fletdher  J.  /. 

AbinAsh  e.  The  Corpobation,  12  C.  W.  N,  72. 

Gonfessidil  ^ — Admissibility  of  a  confession  recorded  by  a  Mdgistratt 
in  a  Native  State— 8, 16 i.  of  Criminal  Proced'd/re  Code,  1898— I.  B.  Atti 
I  of  1872,  S.  S6,  Held,  that  a  confession  of  an  accused  person  duly 
recorded  by  a  Magistrate  in  Native  States  Territory  in  proceedings  under 
tbe'pi'ovisions  of  the  Code  of  Criminal  Procedure  is  admissible  in  a  trial  in 
British  India.  Queen  Empress  v  Sunder  Singh,  12  All.  595  and  Patel 
Pan^iohand  v.  Ahmedahad  Municipal  CommiJttea^  22  Bom.;235  followed. 

Reid  &  Shah  Din  J.  J. 

Bhola  v.  The  Crown,  2  P.  W.  R.  92. 

CtittAn^  Prdeedure  Cede,  s.  4  {t)—Act  No.  XVIII  of  1879  (U^ 

gQ,l  practUionets  Act),  s,  9 — Mukhtar — Aibthority  of  mukhtarto  practice 
in  Criminal  Courts — A  mukhtai?  is  not  entitled  to  practice  generally 
aid  as  of  rights  in  Criminal  Courts,  but  can  act  only  when  he  has  receiv- 
ed the  permission  of  the  Court  to  act  in  any  particular  proceeding.  Anakt 
Ram.    In  the  mattei*  of  the  petition  of— A.  W.  K,  1908,  11. 

Knox,  Banner ji  &  Richards  J.  /. 

li-Ji't  ■  I  It  Seo,  tZ^— Burial  ground,  order  closing^urisdietum^An 
otdef  ^ohibiting  the  use  of  a  gfave  yard  is -not  such  an  order  as  can  be 
made  uiidbl?  sec.  133  of  the  Code  of  Criminal  Probedure. 

Mitra  &  Fletcher  J.  J' 

Shko  Sarain  v.  Lal  Mohamab  13  0.  W.  N.,  70 
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Sec.  164 — Statement   by  a    Magistrate    recordei   under — 

Right  of  accused  to  have  copy  before  preliminary  enquiry — Held^  that  an 
accused  person  under  remand  is  not  entitled,  before  the  commencement 
of  the  preliminary  enquiry  against  him,  to  copies  of  statements  recorded 
by  a  Magistrate  under  sec.  164  of  the  Cr.  P.  Code. 

Benson  &  Wallis  J.  J. 

MUTHIA  SiVAMIOR  V.  PUBLIC   PROSECUTOR  3  M.    L.  T.    14. 

Ss.  196,  637 — Misdescription  of  sanction^Order  of  articles 
— Irregularity  cured — It  must  bo  presumed  that  all  official  acts  have 
been  duly  performed  and  sec.  114  of  the  Evidence  Act  amply  supplies 
omissions  in  the  method  of  communication  of  the  sanction  to  the  prosecut- 
ing officer  and  the  Magistrate,  where  the  sanction  as  it  originally  stood 
contained  a  misdescription  of  the  articles  on  which  the  prosecution  was 
based  and  this  rectified  by  a  consequent  sanction  filed  in  course  of  th# 
trial;  held  the  petitioner  was  not  prejudiced  and  the  defect  was  cured 
by  sec.  537  of  the  Criminal  Procedure  Code.  Oaspersz  &  Ohitty  J.  J. 
Apurba  v.  Emperor  7  C.  L.  J.  49. 

Sec.  196 — Complaint-^Sanction^Examination  of  eomr 
plainant — Local  Oovemment — Presumption — Evidence  Act  sec,  lH^^Pri- 
vilege — Proceedings  of  Court  of  justice — Printing  press  and  news  papers 
Act  {XXV  of  1877),  sec,  7 — Declaration  by  priitder  liability  of  printer — 
Sec.  198  of  the  Criminal  Procedure  Code  requires  that  no  case  under  s. 
124  A.  of  the  I.  P.  Code  shall  be  taken  cognizance  of  except  upon  com* 
laint  made  with  the  authority  of  the  Local  Qovernment.  When  the  letter 
of  authority  did  not  specify  the  name  of  the  accused  but  he  was  indica- 
te d  from  the  first  and  his  name  was  supplied  at  the  commencement  of 
the  Police  Court  proceedings,  held  it  was  a  sufficient  compliance  with  the 
sanction. 

The  person  who  signs  the  letter  of  authority  is  not  the  complain* 
ant  and  it  is  not  necessary  to  take  his  examination  under  the  law,  The 
person  who  armed  with  the  authority  makes  the  application  to  the  Court 
for  the  apprehension  of  the  accused  is  the  complainant  and  his  examina- 
tion is  to  be  taken.  A  presidency  Magistrate  need  not  at  this  stage  ad. 
minister  an  oath  to  the  complainant  nor  reduce  his  complaint  into 
writing, 

The  authority  under  sec.  196  need  not  in  the  case  of  the  case  of 
«  Local  Government'  be  signed  personally  by  the  Lieutenant  Governor,  i% 
is  enough  if  it  is  signed  by  one  of  his  accredited  and  gazetted  officers. 

Oaspersz  &  Chitty  J. 
Appurbi  V,  Emperor  7  C.  L,  J.  49 
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■Ss.  208,  267^  487 — Jurisdiction  of  District  Magistrate 
under  8.  437 — Order  directing  that  the  accused  sliouXd  "not  he  proceeded 
against  and  the  process  against  him  he  withdrawn — Legality  of  District 
Magistrate's  power  to  revise  such  order.  Where  ou  the  acquittal  'of  a  co 
accused,  the  other  accused  against  whom  process  of  arrest  had  been 
issued,  surrendered  before  the  Deputy  Magistrate  who  tried  the  co-accus- 
ed and  that  officer  passed  an  order  directing  that  the  accused  should  not 
be  proceeded  against  and  that  the  warrant  and  other  processes  issued 
against  him  be  withdrawn. 

Held,  that  this  order  of  the  Deputy  Magistrate  was  bad  in  law  and 
should  be  set  aside.  The  proper  course  for  him  was  to  send  notice  to  the 
complainant  requiring  him  to  proceed  with  the  case  and  then  dispose  of 
the  case  according  to  law. 

Heldy  further,  that  the  District  Magistrate  hed  !^no  iurisdiction  under 
S.  437,  Cr.  P.  C,  to  set  aside  the  order  and  direct  a  retrial  of  the  accus- 
ed, as  it  was  not  an  order  dismissing  a  complaint  or  discharging  the 
accused*  Mitra  &  Cox  J,  J. 

Pandhxt  Ghosh  v.  Khosdel  Sarkar,  12  C.  W.  N,  68. 

Ss.  288,  289,  439  and  58— Ji^tn^  trial  of  persons  accu- 
sed of  rioting — Opposite  fuctions — Held,  that  where  ^wo  parties  arc  arra- 
yed against  each  other  in  a  riot,  as  they  were  in  the  present  case,  it  can- 
not be  truly  predicated  that  the  offence  of  rioting  was  committed  by  both 
the  parties  in  the  «ame  transaction.  Obviously  the  offence  of  rioting  com- 
mitted by  each  side  forms  a  separate  transactirn,  and  Section  239  of  the 
Criminal  Procedure  Code  would,  therefore,  be  entirely  inapplicable. 

Alay  Deyankr  P.  L.  R.  (1907)  No.  IIG. 

Sb.  283  and  289 — Charges  Joinder  o/— Four  accused  were 

committed  to  the  Sessions  Court  on  the  charge  of  murdering  N.  The 
Sessions  Judge  recorded  all  the  evidence  for  the  prosecution  and  the 
statements  of  the  accused,  and  then  framed  another  charge  against  all  four 
accused,  of  causing  grievous  hurt  to  one  W.  It  Mas  contended  that  the 
trial  was  bad  for  misjoinder  of  charges.  It  was  found  by  the  Sessions 
Judge  that  some  persons  unknown  had  killed  N.,  and  that  so  ne  time 
after  three  of  the  accused  came  and  tried  to  carry  off  his  body,  when  W, 
tried  to  prevent  them  they  caused  him  grievous  hurt. 

Held,  that  the  contention  was  valid. 

Clarke  C.  J.  &  Reid  J.  ' 

Nawab  Singh  v.  The  Crown,  P.  L.  R.,  1907.  No  117. 

— — S.  256 — Magistrate  refusing  to  recall  prosecution  witnesses 
aftsr  charge  on  the  around  of   non-payment   of    necessary   expenses  fey 
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aaon9$d—IlUgal  Procedure.  Under  S.  256  of  tlie  CrimiBai  Procedure 
Cade  it  is  the  duty  of  a  Mag^rate,  if  the  accused  wishes,  te  recall  the 
piQseoation  witnesses  for  further  cross-examination.  The  accusad  cannot 
be  deprived  of  his  right  of  farther  cross-examination  on  the  ground  of 
non-payment  of  the  necessary  ezpenaes  by  him.  Shah  Din  J. 

Amin  v.  Empebob,  2  P.  W.  B.  91. 

So.  337,  380  and  34c2— Evidence  Act  1  of  187%    Section 

118 — Pardon  by  Local  Oovemment — Evidence — Accomplice^  StfiUemeni 
made  by — One  of  the  accused  during  the  course  of  the  trial  was  given 
pardon  by  Local  Qovemment,  and  was  subsequently  examined  as  a  wit- 
ness against  the  other  accused.  It  was  contended  that  the  statement 
made  by  him  was  inadmissible  in  evidence  on  the  ground  that  the  Local 
Qovomment  had  not  power  to  grant  pardon,  the  case  not  being  exclusively 
triable  by  a  Court  of  Session. 

Held,  that  the  statement  was  not  admissible  in  evidence  on  the  gro- 
and  that  the  pardon  was  given  after  the  commencement  of  the  trial,  and 
the  ground  urged  had  no  force.  "Eieid  &  Lalchand  J  J. 

Alladad  v.  The  Kino-Emperoii  op  Indu,  P.  L.  R.,  1907  No.  113. 

Sfl.  344 — Adjournment  of  criming  case — Coda  not  payor 
He  by  accused* — The  Criminal  Courts  have  no  power  to  order  an  accused 
person  to  pay  costs  of  an  adjournment  of  the  case  against  him. 

Clarke  G.  J.  &  Lalchand  J. 
Browne  v.  ChandaSingh,  P.  L.  R.,  1907  No.  114 

S&  346  and  63Z—GommAiment  made  under  S.  34j6,  Cr.  P. 

Code — De  novo  trial,  if  necessary.  Commitment  made  to  the  sessions 
by  a  Magistrate  acting  under  the  powers  conferred  by  S.  346  Cr.  P.  C.  is 
not  illegal  simply  because  he  has  not  examined  de  novo  the  witnesses  who 
were  examined  by  the  Magistrate  who  submitted  the  cfise  under  the  pror 
vision^  of  that  section. 

To  the  case  of  an  accused  thus  committed  to  the  Court  of  Sessions, 
S.  532  of  the  Code  of  Criminal  Procedure  has  no  sort  of  application. 

Caspersz  &  Chitty  J.  J. 

Kamini  Baubini  v.  Fakir  Chand,  12  C.  W.  N.  136. 

— — S.  346. — Uagistraie  permitting  compromise  of  the  qj^bnce 
cf  rioting,  S.  1^7,  Penal  Code-^Offence  not  compoundable—Magidrate'i 
p&rmission  ultra  vires.  A  Mi^strate  has  no  power  to  allow  the  non-com- 
pounable  oflfence  of  riotting  to  be  compounded.     Clarke  CJ.  cfe  SKah  Bin  J, 

Emperor  v.  Hiba  Singh,  2  P.  W.  R.  93. 


-3t  9W—'0^  noYo  trial— Qmisaion  toe^iamin^  afresh  prfr 
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McuMon  wUnesses-^Prejudice  to  the  accused.  Where  after  the  prosecu- 
tion witaesses  were  examined  before  a  Magistrate,  the  case  against  the 
accused  was  made  over  to  another  Magistrate  and  a  de  novo  trial  was 
commenced  before  th )  latter  in  which  the  prosecution  witnesses  were  not 
again  examined  but  they  were  only  cross-examined  by  the  defence  without 
any  objection. 

Held,  that  the  trial  was  not  in  due  compliance  with  the  provisions 'iif 
S,  350,  Cr.  P.  0.,  and  ought  to  be  set  eide.        Caapersz  &  Chatty  J.  J. 
SoBH  Nath  v.  The  Emperor,  12  C.  W.  N.  138. 

— ^ Sees.  435,  llQ^High    Court-^Bevmon-'Findinjs  of  fact 

how  for  conoludue — ^The  High  Court  acting  in  revision,  under  sec.  435 
•f  the  Criminal  Procedure  Code,  is  bound  to  accept  the  finding  of  the 
lower  Court  unless  there  is  any  error  of  law  or  procedure  vitiating  that 
finding  or  unless  there  are  any  special  circumstances  apparent  on  the 
record  to  show  that  in  arriving  at  its  conclusion  of  fact  the  lower  court 
misapprehended  the  evidence 

Emperor  v.  Narayan  9  Bom.  K  R.  1385. 

Sec.  ^QS^Revidon—Second  Class    Magistrate  ^Second  re* 

vision,  to  Sessioris  Judge--A.  Sessions  Judge  has  no  power  to  revise  an 
order  of  a  District  Magistrate  setting  aside  an  order  of  a  Third  Class  Ma- 
gistrate refusing  to  sanction  a  prosecution  under  sec.  211  of  the  :I.  P. 
Code.  The  only  court  to  which  an  appeal  lies  from  an  order  of  a  third 
class  Magistrate  is  the  District  Magistrate,  and  .  he  alone  can  revise  his 
orders.  Richards  J. 

Ram  Devi  v.  Nand  Lal  4  A.  L,  J.  805 

Ss.  439  and    637 — Iregwlarity-^Misjonder—no  prejudice 

The  revisional  jurisdiction  under  Section  439  of  the  Criminal  Procedure 
Code  is  by  its  terms  entirely  discretionary,  and  the  Chief  Court  is  not 
bound  to  interfere  with  an  order  of  conviction  passed  at  an  illegal  trial 
held  in  contravention  of  the  provisions  of  Section  239  of  the  Criminal 
Procedure  Code,  when  no  prejudice  is  shown  to  have  resulted  by  the  ille- 
gal trial.  Clarke  C.  J.'  &  LalcJiand  J. 

AlaDya  v.  King-Emperor,  P.  L.  R.,  1907.  No.  116. 

S&    488 — Maintenc(,nce—Wife^Applica;tion    for    enforce^ 

ment  of  order — Effect  of  decree  for  restitvMon  oj  conjugal  rights. — When 
a  decree  for  restitution  of  conjugal  rights,  subject  to  conditions  is  passed 
against  a  wife  who  has  obtained  au  order  for  maintenance  under  Seetion 
488  of  the  Criminal  Procedure  Code,  and  the  wifa  afoer  returning  to  the 
coustody  of  her  husband  leaves  it  and  -applies  for  enforcement  of  the 
<»r<i0r.fer  mf^int^BanW'— 
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Hdd,  that  non-complianoe  with  the  conditions  of  the  deoree  by  the 
husband  wonld  revive  the  right  of  the  wife  to  claim  maintenance  and  to 
have   the  order  enforced.  Reid  J. 

DeviDitta  v.  QangaDevi  P.   L.  R.,  1907  No.  115 


-Sec.    476 — Order    by    a    criminal    Court — Revision — An 


order  under  sea  47G  of  the  Code  of  Criminal  Procedure  made  by  a  Cri- 
minal Court  is  open  to  revision  by  the  High  Court.  Eranholi  Aithan 
V.  King  Emperor  26  Mad.  98  not  followed.  Kno3^  J. 

Mata  v.  Mahabir  4  A.  L.  J.  803 


Sec.  666—1.    P.    O.    8608.  467,    611— ffeW,    that  where 

either  the  previous  or  subsequent  cr  nviction  of  an  accused  person  is  under 
sec.  511  I,  P.  C.  for  an  attempt  to  commit  an  offence  punishable  for  a 
term  of  three  years  or  upwards  under  any  sections  specified  in  chapter 
XII  or  chapter  XVII  of  the  I.  P.  Code  the  Court  trying  the  case  has  no 
power  to  proceed  and  pass  an  order  against  him  under  sec.  5G5  Cr.  P. 
Code  1898.  Reid  J. 

Harnam  v.  The  Crown  2  P.  W.  R.  95 

Ezoi8e  Act  (Punjab)  1896,  Ss.  80,  81,  40  (c).  Rule  Z%.— Foreign 
liquor— Importation  of  its  small  (\uantity  for  private  consumption 
illegal.  Held,  that  the  importation  of  foreign  liquor  even  for  private  con- 
sumption into  the  territory  to  which  the  Excise  Act,  applies  and  which 
is  not  allowed  under  it,  is  an  offence  punishable  under  S.  46  (c)  of  that 
Aet.  Robertson  J. 

Sher  Singh  v.  The  Crown,  2  P.  W.  R.  117 

Gambling  Act,  (No.  Ill  of  1867)  Ss.  6  and  6— Warrant  for  search 
of  suspected  house — ''Credible  information*' — Procedure — Endorsement  of 
warrant  by  oJOcer  to  whom  it  was  issued — Warrants  issued  under  Act 
No.  Ill  of  18G7Jare  governed  by  those  provisions  of  the  Code  of  Criminal 
Procedure  which  provide  for  the  issue  and  execution  of  warrants  in 
general;  there  is,  therefore,  no  objection  to  the  officer  to  [^whom  such  a 
warrant  is  originally  issued  endorsing  it  to  another  officer,  provided  that 
the  latter  is  an  officer  to  whom  such  warrant  could  be  legally  issued  in 
the  firfct  instace.  Knox  J. 

Emperor  v.  Kashinath,  A.  W.  N.,  1908, 9. 

——Judgment  of  the  Appellate  Court— TTAo^  it  should  contain— 

Judgment  of  the  first  Court,  whether    may   be   read    as  supplementing 

'  "dgmsnt  of  the  Appellate  Court — Joint  trial  of  several    accused.      The 

pient  #f  an  Appellate  Court  dealing  with  th^  casQ  of  seyejal  accused 
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who  were  convicted  in  a  joint  triali  must  show  on  the  face  of  it  that  the 
case  of  each  accused  has  been  taken  into  consideration  and  should  state 
reasons  as  far  as  may  be  necessary  to  show  that  the  Appellate  Oourt  has 
devoted  judicial  attention  to  the  case  of  each  accused. 

An  Appellate  judgment  must  be  quite  independent  and  stand  by  itself. 
It  ought  not  to  be  read  in  connection  with  or  as  supplementary  to  the 
judgment  of  the  Court  of  first  instance  Caspersz  &  Chetty  J.  J. 

Jamait  v.  The  Emperor,  12  C.  W.  N.  134. 

Opitun  Act  (I  of  1878)  Seo.  Q-Bule  16,  Sea  14— Opium.  Possesion 
of -Search — Illegality, — It  was  contended  that  a  conviction  under  Section 
9  of  the  Opium  Act  was  illegal  on  the  ground  that  the  search  which 
resulted  in  the  discovery  of  the  opium  on  the  premises  of  the  accused 
was  illegal 

Held,  that  the  contention  had  no  force.— 37  PR.  1880  (Or.)  /Mowed. 

Clerk  0.  J.  &  B^rtson  J. 

Crown  V.  Nabu,  P.  L.  R.,  1907  No.  118. 

Penal  Code,  Sees.  21  (cl.  lO;,  143  cl  (5),  186— Unlawful  Aeeem- 
hly — Uee  of  Criminal  farce — Public  servant — District  Board. — The 
mere  use  of  criminal  force  or  show  of  criminal  force  by  any  person 
to  take  possession  of  any  property  is  n^t  sufficient  to  bring  a  case  within 
cl.  (5^  sec.  141  L  F.  C.  unless  criminal  intent  is  proved  against  the 
person  so  using  force  or  show  of  force. 

Where  a  District  Board  decided  to  replace  a  bridge  across  a  khal 
which  was  out  of  repair  by  means  of  a  road  with  pipes  passing  underaeath 
for  the  flow  of  water,  send  the  owners  of  the  bed  of  the  «khal  objected  to 
the  laying  of  the  pipes  on  the  ground  that  it  would  obstruct  the  lAoyr  of 
water  and  removed  the  pipes  placed  there  by  the  District  Board. 

ITeM-That  the  conviction  of  the  owners  under  sees.  143  and  186,  I. 
P.  C.  was  bad.  Caspersz  &  Chitty  J.  J. 

ADDAITA  V.  Kalidas  12  C.  W,  W.  96 

S.  124    A-^edition — RepMicaiion— Privilege — A  [news 
paper  was  prosecuted  for  sedition,     One  article  was  put    in  at  the    trial 
The  prosecution  intended  to  rely  upon  other  articles  also  in    support    of 
their  case  and  had  them  translated  and  the  translations  supplied    to    the 
accused  in  that  case.     They  were,  however,  never  brought  upon    the     re« 
cord  in  that  case.     Where  these  translations  were  reprinted  by    another 
newspaper  held,  that  the  republication  was    not  of  any    proceeding    of   a 
Court  of  Justice  and  not  therefore  privileged.    In  a  case    like  this,    the 
Court  shall  look  into  the  state  of  the  country  and  judge  whether    the     re- 
publication wf^  bona  fide  or  not.  ^ 
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The  person  who  subscriboB  to  the  declaration  under  the  printing  pro- 
cesfles  and  newspapers  Act  must  be  presumed  under  sec.  7  to  be  cog- 
nisant of  all  thati  he  was  printing  and  publishing  and  in  the  absence  of 
any  evidence  to  the  contrary,  hia  liability  in  the  matter  cannot  be  gain 
said.  Caspersz  &  Ghitty  J, 

Appurba  v.  Emperor  7  CS,  L.  J.  49 

Ss.  192,  193— Statement  made  to  police — admissibUity  in 
evidence — Sanction  to  prosecute  for  perjury — Criminal  Procedure  Code, 
S:  i7G-^R3vi8ioTU  Statcmeabs  made  to  police  officers  and  recorded  by 
them  in  the  diaries  cannot  be  used  in  evidence  except  for  the  sole  purpose 
of  contradicting  the  police  officer.  Queen  Empress  v.  Mannu  19  AIL 
300|  followed.  Where  a  person  denied  having  made  a  particular  statement 
to  a  police  officer  in  whose  diary  it  was  to  be  found. 

Held  that  prosecution  for  perjury  against .  that  person  could  not  suc- 
cessfully be  maintained. 

Held  further  that  fche  High  Court  has  power  to  interfere  in  revision 
in  a  case  where  the  Magistrate  sanctions  a  prosecution  tinder  the  above 
circumstances,  even  if  the  order  was  pa^  sed  under  S.  470,  Gc.  P,  Code. 

Knox  J. 

HuHAMMAD  v,  King  Emperor,  4  A.  L.  J.  8il. 

Sep.  2S7 ---Negligence — Machinery — Working  of— When  an 
owner  of  machinery  employs  a  competent  man  to  work  it  and  leaves  him 
unfettered,  the  owner  cannot  be  held  criminally  responsible  for  any  acci* 
dent  due  to  the  errors  of  his  employee. 

Held,  that  it  was  not  proved  that  the  machinery  was  worked  in  this 
case  in  an  unsafe  manner.  Clark  C.  J".  &  Robertson  J. 

Kibng-Emperor  v.  Kanhayalal,  p.  L  R.,  No.  112, 

; — S,  302 — Murder — Evidence  opposed  to  pi  obabUitieg — Whete 

a  girl  of  15  and  a  boy  of  13  years  deposed  to  having  seen  the  accused 
throw  the  deceased  down  more  than  once  and  did  not  state  the  fact  ttf 
persons  they  would  have  ordinarily  reported  to  and  further  with  held  the 
fact  from  the  police  and  the  magistray  for  along  time  afber  the  incident 
Held  acquitting  the  accused  that  the  matter  was  not  under  the  circum- 
stances free  from  no  doubt.  Benson  &  Miller  J.  /. 

Erikala  SuBBiDtr  1  Cr.  L.  Ra.  392 


—Sec  B79— Theft  of  cash— stolen  money  founded  se&Med 
and  %ffparaJkd  from  other  oash — Its  evidenciary  value — Wher^  the  ac* 
onsed  being  the  only  immate  of  the  complainants  compartment  was  found 
to  have  secreted  and  separated  exactly  the  lost  amount  in  his  trowser 
pocket.  Held  it  was  a  strong  circumstantial  evidence  shoeing  the  guilt 
of  the  aceused.  BodSam  3. 

Thk  Public  Pbosbcutob  v.  Saddayan*  1  Or.  L.  R».  894 
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Oritninat  Cases.  xxt 

— — Sees.  403,  ^OQ—Convictwii  f(yr  the  minor   offcnc6-^Claim 

to  be  tried  for  major  offence — Conviction  not  invalid — Where  a  public 
servant  was  convicted  by  a  2nd  class  Magistrate  on  a  charge  of  Cr.  Mis- 
appropriation but  the  evidence  seemed  to  disclose  to  the  Appellate  Court 
that  Criminal  Breach  of  Trust  by  a  public  servant  had  been  committen, 
Heldf  that  the  conviction  for  the  minor  offence  was  not  invalid  and  that 
it  was  not  expedient  for  requiring  prosecution  and  trial  in  respect  of  the 
graver  charge.      Case  reported  in  2  Weirs  fCr.  Ruilingsj  p.  482  followed. 

Subrahm^nia  Aiyar  J. 

Narayan  Naicken  v.  The  The  Tahsildar    of  Congeevaram  1   Cr. 

L  Re  391. 

———Sec.  411 — Jewels  stolen  in  dacoity — accused  in  possession'^ 
Idefiiification  by  owner — Presftimption — Onus — Ind/ian  Evidence  Acty 
sec,  114 — Where  some  articles  of  jewellery  were  stolen  in  a  dacoity,  and 
were  found  in  possession  of  the  accused  three  weeks  after. 

Held,  that  the  identification  of  the  jewels  by  the  owner  vid  his  wife 
and  daughter  who  were  in  the  habit  of  wearing  them  was  insufficient, 
and  unless  the  accused  could  show  he  obtained  possession  of  the  property 
the  natural  inference  from  all  these  facts  (warranted  by  sec.  114  of  the 
Evidence  Act)  was  that  the  accused  dishonestly  received  the  same  know« 
ing  or  having  reason  to  believe  that  they  were  stolen. 

Benson  &  Wallis  J.  J. 

Sen  Rata  v.  The  Public  Prosecutor  3  M.  L.  T.  30. 


Sea  494 — Bigamy — Marriage  of  a  Christian  wUh  a  Hindf, 

woman  according  to  Hindu  rites  while  Christian  wife  was.  Uving — Where* 
a  native  Christian  having  a  christian  wife  living  married  a  Hindu  woman 
according  to  Hindu  rites  without  renouncing  his  religion.  Held,  .uphold- 
ing the  conviction  that  the  second  marriage  of  the  accused  must  be  treated 
in  law  as  an  adulterous  union  and  therefore  void  within  the  terms  of  the 
section  by  reason  of  its  taking  place  during  the  life  time  of  the  first  wife, 
Oovenvnient  of  Bombay  v,  Oanga  4  Bom.  330  In  re  Millard  l&Mad.  218, 
In  re  Bamhim^ri  28  CaL  264  referred  to.  Benson  &  WaUis  J.  7. 

JosALi  Ammal  v.  Lazar  1  Cr.  L  Rep.  ^338,  2  M.  L.  T.  34S. 

-Sec.  ^9-^Evidenoe  Act,   sections  105   and  1S2 — Defwmor 


lion 'Wiiness—How  far  witness  protected   wh^n  giving  evidence^It  a 

witness  whilst  giving  evidence  makes  a  statement  concerning  any  person 
which  amount  to  defamation,  he  may  be  prosecuted  under  section  499  of 
the  Indian  Penal  Code  in  respect  of  such  statement,  and^  it    lies  upon  him 
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.  to  show  that  the  statement  which  he  has  made  falls  within  one  or  other 
of  the  exceptions  to  section  499  of  the  Code,  or  that  he  is  protected  from 
prosecution  by  the  proviso  to  section  132  of  the  Indian  Evidence  Act, 

So  held  by  Knox,  Acting  0.  J.  and  Aikman  J.,  Richarde  3.  disseiir 
tienaie. 

Per  Richards  J. — A  prosecution  for  defamation  under  section  499 
of  the  Indian  Penal  Code  will  not  lie  against  a  witness  in  respect  of  any 
statement  made  by  him  in  the  course  of  giving  evidence,  even  if  such 
statement  may  be  not  relevant  to  the  matter  under  inquiry.  Baboo  Oufir 
nesh  DuU  Singh  v.  Mugneeram  Ghowdhry,  11  B.  L.    R.  321  followed. 

Emperor  v.  Ganga  Prasad  29  All,  685. 

Practice — The  testimony  of  persons  who  have  been  compelled  to 
pay  illegal  gratification  has  much  greater  probative  force  than  that  of 
ordinary  accomplices.  Deonandan  v.  Empress  10  0.  W.  N.  669«83 
Calc.  649  (1906)  followed.  Mitra  &  Hdmwood  J.  J. 

The  Deputy  L.  R.  v.  Upendra  Kumar  12  C,  W,  N.  140 

— — — — Irregularity — Waiver  by  accused— Effect — Transfer  of  case 
— De  novo  trial — Criminal  Procedure  Code  sec.  350,  Except  when  the 
law  expressly  permits  waiver  the  rights  of  an  accused  should  not  be 
held  to  be  lost  by  his  consent  to  a  procedure  or  to  admission  of  evidence 
which  the  law  does  not  authorise. 

The  prisoner  on  bis  trial  can  consent  to  nothing.  It  is  the  duty  of 
Magistrates  and  all  Criminal  Courts  to  follow  the  procedure  prescribed  by 
law,  and  the  consent  of  the  accused  cannot  be  invoked  against  any  irregu- 
rity  in  procedure. 

Where  after  several  witnesses  were  examined  the  case  was  transferred 
to  another  Magistrate  the  latter  acted  withirregularity  in  convicting  the 
accused  on  evidence  partly  recorded  by  the  former  Magistrate,,  sec,  350  of 
the  Criminal  Procedure  Code  not  being  applicable  to    such    a    case. 

Where  the  accused  did  not  formally  plead  guilty  the  fact  that  he 
threw  himself  on  the  mercy  of  the  Court  should  not  prejudice  ^him.  Attor- 
ney General  of  New  SouJth  Wales  v.  Bertrand  36  L  J.  P,  C,  61,  L.  B,  I, 
P.  C.  620,  (1867)  The  Queen  v.  Bhola  Naih  2  Calc.  23  (1876),  The  Queen 
V.  Khan  Mahomed  24  W,  R.  Cr.  R.  53  (1875)  followed.  Purniessu/r  v. 
Sorop  Ahikaru  13  W,  K,  Cr.  40  (1870)  not  followed. 

Jditra  &  Hdmwood  J.  J. 
The  Deputy  L.  R.  v.  Upendra  12  C.  W.  N.  140, 
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Bombay  City  Poltee  Act  (Bombay  Act  IV  of  1902),  sec.  120.~ 

^^OtheTfJuise**  Ifderpreftath(m^''8oliciting  for  the  purpose  of  progtUution. — 
The  words  "or  otherwise  iu  s.  120  CI.  (aj  of  the  Bom.  City  Police  Act 
1902,  must  be  construed  as  having  a  limited  signification  followed  as  they 
do  words  of  a  limited  description.  They  mean  ''in  a  manner  similar  to 
that  of  words  or  gestures."  Therefore,  merely  sitting  at  the  window  with- 
out any  act  done  of  the  nature  indicated  in  the  section,  is  not  an  offence^ 

Chandavarkar  Knight  J.  J. 

Empebob  ▼•  Nashmibbai  10  Bom.  L  B.    92. 

Criminal  Frooadnra  Codie,  Ss.  110, 117— Ganeroi  reputs—Emdmo^ 
of—Svidence  of  person  who  are  not  neighboure — Evidence  testing  cf,  in 
cases  under  Chap.  VIII.  When  a  proceeding  under  S.  110  is  drairn  up 
against  a  parson  on  a  police  report  and  an  order  is  made  by  the  Magis- 
trate under  S,  112  requiring  the  person  to  show  cause  it  is  not  necessary 
to  give  a  list  of  witnesses  in  support  of  the  proceedieg  either  in  the 
report  or  in  the  order  under  S.  112.  In  dealing  with  cases  under  Chapter 
8  of  the  Cr.  P.  Code,  Magistrate  ought  especually  where  no  previous  con- 
viction is  proved  to  take  great  care  to  test  the  evidence  for  the  prosecu- 
tion. Wherein  consequence  of  a  series  of  dacoities  having  taken  place  in 
certain  villages,  a  proceeding  under  S.  110,  Cr.  P  Code  is  instituted 
against  a  person  for  being  a  robber  by  habit  the  evidence  of  general  repu- 
tation comii^  from  the  people  of  the  villages  where  dacoities  had  taken 
plac«  is  certainly  to  be  treated  as  evidence  of  general  repute  as  required  by 
Sb  117  Cr«  P.  Code,  although  that  person  did  not  live  amidst  those  people. 
Ititi  Prosed  23  Cal  621  distinguished.        Rampini  &  Sharfudin   J.J. 

Chintaman  Sing,  12  C.  W.  N.  301. 

So  12  axvd  118— FaiZwre  to  record  an  order  under  s.  118^ 
effect  of-^Irregularity  of  procedure— Held,  that  provisions  of  s.  112  of  the 
Code  of  Criminal  Procedure  are  merely  directory  the;  failure  to  record 
an  order  under  the  section  should  be  treated  as  a  mere  irregularity. 

Oreevan  J. 
Pbaqi  v.  Kino-Empkbob  10  O.  C.  365. 


B>  146— Om^Mton  of  Magistrate  to  state  grounds  for  passing 
order  is  an  irregularity  and  does  not  render  the  proceedings  vei4^  if  ^ 
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prejtuUce  caused  there  by — The  omission  of  a  Magistrate  in  his  order  ini- 
tiating a  proceeding  under  s.  145  of  the  Code  of  Criminal  Procedure,  to 
state  the  ground  ou  which  he  is  satisfied  that  there  was  a  dispute  likely 
to  cause  a  breach  of  the  peace,  is  an  irregularity  and  will  not  when  the 
party  is  not  prejudiced  in  the  conduct 'of  the  inquiry  by  such  omission, 
render  the  proceedings  of  the  Magistrate  void.  W&nt  of  notice  to  one 
party  in  prssession  can  not  be  set  up  by  another  party  who  had  notice  and 
who    appeared  in  the  proceedings. 

In  the  Matter  op  Chinnappudayan  30  Mad.,  548. 

S.  146 — Duty  of  taking  eviderhce — whether  first  doss  Ma- 
gistrate^ can  refer  to  another  subordinate  Magistrate, — S.  145  ("4)  of  the 
Cr.  P.  (yode  requires  that  the  Magistrate  taking  proceedings  under  that 
section  should  himself  receive  the  evidence  produced  by  the  parties;  if  a 
First  Class  Magistrate  refer  it  to  a  subordinate  Magistrate  to  take  evi- 
dence and  report,  and  then  passes  orders  thereoa  the  order  is  without  ju* 
risdiction.  Wallis  J. 

Mason  v.  Seni  Gomdan  3  M.  L.  T   108. 

8  Vi^, —Sub-section  ISTl— Indian  Penal  Code  (  Act  XLV  of 

1860)  sees,  99, 147'~'Public  servant  acting  without  authority. — ^If  a  cons- 
table goes  for  search  without  any  written  authority  he  does  not  under  sec. 
165,  sub-section  (3^  of  the  Criminal  Procedure  Code  lawfully  exercise  the 
power  of  a  public  seavant.  To  such  a  case,  sec.  99  of  the  I.  P.  Code  has 
no  application;  that  section  contemplates  certain  acts  against  which  their 
18  no  right  of  private  defence. 

The  essence  of  sec.  147    of  the  I.  P.  Code    is  that  the  public  servant 
should  exercise  the  power  lawfully. 

Casjpersz&  Chitty  J.  J. 

Idu  Mandal  v.  The  Emperob.  6  C.  L.  J.  753. 


Ss.  112, 110— Transfer  of  a  ease  under  5.    110— Power  of 

the  District  Magistrate  to  direct.  A  case  under  S.  110,  Cr.  P.  Code  can 
be  transferred  by  a  District  Magistrate  as  he  is  competent  under  S.  192 
Cr.  P.  Code  to  transfer  any  case  cognizable  by  a  Criminal  Court  and  his 
power  of  transfer  is  not  restricted  to  criminal  cases  only.  When  a  Magis- 
trate having  no  power  to  transfer  a  case  under  S.  110,  Cr.  P.  Code,  trans, 
fers  th6  case  erroneously  and  in  good  faith  to  another  Magistrate,  the  pro* 
ceeding  before  the  latter  Magistrate  will  not  be  void  as  such  transfer 
would  only  amount  to  an  irregularity  which  would  be  covered  by  the  pro- 
visions of  S.  529  (f),  Cr  P  Code.  Rampini  <6  Sharfudin  J.  /. 

OHINTAMANSINa  12  C.  W.  N.  299. 
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S.  \9b— Penal  Code  Ss.  188,  186,    and  355,  323— Offences 

UTuier  in  the  same  transaGtion-'Whether  sq^rvction  nesesaary  if  cornftplaiyA 
is  only  finder  Ss.  355  and  Z23,  L  P.  Code.  Where  9x1  oflfe^ce  punish- 
'  Able  under  S.  183  or  S.  18G  was  committed  jaud  in  committing  it,  offences 
under  Ss.  355  and  323  were  also  committed.  Held,  that  the  cpmplftioijknt 
can  institute  proceedings  under  Ss.  355,  3^3  without  obtaining  any  sanc- 
tion, which  would  be  required  in  the  case  of  offences  under  Ss,  183,  186, 
L  P.  Code.  Miller. J. 

Kbishna  Pillai  v.  Krishna,  3  M.  L.  T.  113. 


&  196 — Sanction  to  prpaecute — Jurisdiction  to  grant  or 
revoke  sanction.  Application  was  maje  under  S.  195  of  the  Code  pf 
Criminal  Procedure  to  a  Magistrate  of  the  3rd  class,  who  tried  the  original 
case,  for  sanction  to  prosecute  the  complainant.  This  application  was 
refused.  A  further  application  was  then  made  to  the  Distriot  Magistrate, 
who  granted  sanction.  Held,  that  the  Sessions  Judge  had  no  power  to 
set  aside  the  order  of  the  District  Magistrate  granting  sanction. 

Bicka/rds  J. 

Ram  Deni  v.  Nand  Lal  Eai,  A.  W.  N.,  1901,  28. 


S&  196,  476 — Sanction  toprosecvJte — Refusal  by  &abordi- 
note  Judge — District  Judge  can  direct  prosecution  under  8.  476,  on  ap^ 
peal — Procedure.  Where  a  Subordinate  Judge  refuses  to  grant  a  sanction 
under  S.  195  of  the  Criminal  Procedure  Code,  a  District  Judge  has,  on 
appeal,  jurisdiction  to  pass  an  order  under  S.  476  of  the  Code,  but  in 
doing  so,  be  should  himself  ppoceed  according  to  S.  195,  CI.  (b),  read 
with  S.  476  of  the  Code.  Begusingh  v.  Emperor,  34  Cal.  661,  F.  B., 
dissented  from.  Chandavoflrkar  &  KnAght  /.  /. 

In  re  Lakshmidas  Lalji,  10  Bom.  L.  B.  28. 


— — S.  202^Dismis9Ql  of  complaint— Further  inquiry  vjitfi,out 
notice  to  accused— Necessity  of  notice.  Where  a  District  Magistrate  or- 
dered further  inquiry  in  a  case  of  dismissal  of  a  complaint  by  a  Magistrate 
under  S.  202,  Cr.  P.  Code.  Hdd  that  no  notice  was  necessary,  the  pro- 
ceeding^) having  reached  no  further  stage  ?than  they  did. 

Fer  Knox  J.— It  is  impossible  to  lay  down  a  general  rule  that  in 
every  ease  the  Magistrate  exercises  a  wrong  discretion,  if  he  orders  fur- 
ther inquiry  without  notice  being  sent  to  the  accused.  The  safer  and 
mote  iCancvem^nt  QOt^rse  is  to  ^end  such  notice.  Knox  J. 

Muhammad  Mutaki  v.  King  E3ipj[»ob,  5  A.  L«  J.  74. 
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-S«.  221,  222,826,  534— P^turf  Cixfo,  &.  HI,  SSS—Sepa^ 


rate  sentences  under  them  not  allouei — Frame  and  joinder  of  charges^ 
Omission  to  s^cUe  tlrae,  place  and  common  dt^ect  when  fatal.  Hdd^  that 
in  atrial  for  rioting  the  charge  is  bonnd  to  estate  the  common  object  of  the 
assembly,  and  if  it  does  not,  the  omission  is  not  fatal  to  the  conviction,  if 
the  accused  have  in  no  way  been  prejudiced;  but  where  as  in  this  case 
it  is  shown  that  omission  to  state  in  the  charge  of  rioting,  the  time  and 
place  anfl  the  common  object  has  prejudiced  the  accused  in  their  defence 
the  conviction  is  liable  to  be  set  asida 

Held  also  that  when  an  offence  forms  an  ingredient  of  the  oflfence  of 
rioting  the  rioters  cannot  be  punished  both  for  rioting  and  the  other 
offence.    P.  R.  (Criminal)  No.  4  of  1901,  F.  B ,  followed. 

Glarke  C.  J.  dk  Ohattmji  J. 

GOWABDHAN  DaS  V.  ElCPEBOBi  2  P.  W.  B.  106. 


-88.  233|  637 — Joinder  of  ttoo  offences  in  one  carge,  legalUy 


— Differences — Trial,  separate.  A  joinder  in  one  charge  of  two  offences 
committed  on  one  and  the  same  date  is  an  illegality  which  vitiates  the 
trial  and  is  not  covered  by  S.  537  of  the  Or.  P.  Code.  John  v.  King 
Emperor,  2  C.  L.  J.  618  and  Chil  Mahomed  v.  Cheharti,  10  C.  W.  N.  63 
followed. 

That  there  should  be  a  separate  charge  for  each  distinct  offence,  is 
provided  by  S.  233  of  the  Criminal  P.  Code. 

Where  two  persons,  are  accused  of  different  offences,  committed  in 
different  transaction  relating  to  different  persons,  they  should  be  tried 
separately. 

Quare — Whether  the  rule  laid  down  in  SubrarMtnia  Aiyar  v.  King 
Emperor,  25  Mad.  61;  L.  B.  28  L  A«  257  is  not  carried  too  far  by  the 
decision  in  cases  of  Out  Mahomad  v.  Ohenar%  10  C.  W.  N.  53  and  Johan 
Subarma  v.  King  Emperor,  2  C.  L.  J.  618. 

Casperez  A  Ohitly  J.  J. 
TiLAKDABi  v.  The  Empebor,  6  C.  L.  J.  757. 


S.  266— Whether  applies  to  cases  under  S.  110  Or,  P.  Code. 

S.  256  of  the  Cr.  P.  Code  has  no  application  to  a  case  under  S.  210,  Cr.  P. 
Code  and  a  person  called  upon  to  show  cause  under  S.  110  has  no  right  to 
further  cross  examine  the  prosecution  witnesses  under  S.  256  Cr.  P,  Code. 

Bampini  &  Sharfuddin  J.  J. 
Chintaman  Sinoh  v.  Emperor,  12  01 W.  N.  299 


Digitized  by 


Googk 


Orrnv^  Ooiei.  .  xxyii 

88  287,  288  and  486—"  CommWinq  Magistrate*' -^''Order 

him  to  he  committed!* -^Meaning  of.  The  words  "Order  him  to  be  com- 
mitted" in  S.  436  of  the  Code  of  Criminal  Procedure  do  not  mc  an  more 
than  "pass  an  order  for  his  committar'  and  enable  the  District  Magis- 
trate himself,  to  make  a  committal  or  to  direct  a  Subordinate  Magistrate 
to  make  a  committal  Qtieen  Empreaa  v.  Kridina^  20  Bom,  319  and 
Queen  Empress  v.  Siurendra  Nath,  28  Cal.  397  approved. 

The  phrase  "committing  magistrate"  in  Ss.  287  and  288,  Cr.  P.  Code 
is  merely  a  comprehensive  way  of  referring  to  the  magistrate  or  magis- 
trates who  held  the  preliminary  inquiry  on  which  the  trial  was  maie. 

Benson  &  Boddam  J.  J. 
The  Sessions  Judge  Mangalore  v.  Malinja,  3  M.  L.  T,  25. 

Ss.  304,  Z9b— Sentence  of  whipping— Offevider  not  in  a 
fit  date  of  heath — Whipping  partly  carried  out-^Imprisonment  in  lieu 
of  bcUance — Legality,  K  was  found  guilty  of  theft  and  sentenced  by  a 
District  Magistrate  to  receive  20  stripes.  The  medical  officer  certified 
that  he  was  unfit  to  receive  20  stripes  but  was  fit  to  receive  6  stripes. 
This  was  inflicted  and  in  lieu  of  the  balance  of  14  stripes,  the  District 
Magistrate  sentenced  the  prisoner  under  S.  395  of  the  Criminal  Procedure 
Code  to  3  month's  rigorous  imprisonment. 

Held  that  there  is  no  provision  of  law  authorising  a  medical  officer  to 
give  such  a  certificate  as  was  given  in  this  case  before  the  whipping 
sommenced,  that  it  could  not  be  considered  to  have  been  granted  either 
under  S.  394,  CI.  (1)  or  CL  (2)  Cr.  P.  Code  and  as    such   S.  395    did  not 

The  sentence  of  imprisonment  was  therefore  set  aside,  and    the    pri- 
soner was  discharged.  Benson  &  Sankaram  Nair  J.  J. 
Mahomed  Kutti  v.  Thk  Public  Prosbcxttob,  3  M.  K  T.  31. 


■8,  476 — Time  for  making  order  under  the  seotion.  Per 
Chief  Justice  and  Wallis  J.  (Miller  J.  dissentiente).  An  order  under  S. 
476,  Cr.  P.  Code  should  be  made  either  at  the  close  of  the  proceeding  or 
90  shortly  thereafter  that  it  may  be  reasonably  said  that  the  order  is  part 
of  the  proceeding. 

Rahimtttlla  Sahib,  17  M.  L  J.  584. 

Sa>  476,  489 — Revision — Powers  of  Bijh  Court — Pr%ctice. 


Although  the  High  Court  has  power  in  revision  to  interfire  with  an  order 
passed  under  section  476  ofth")  Code  of  Criminal  Procedure,  yet  where 
such  an  order  is  oasped  advisedly,  and  the  Ma^strate  showf  ix^  bis  judg- 
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ment  thai  he  has  acted  with  oircTimspection  and  mature  deliberation,  the 
order  should  not  be  interfered  with.  Eromlidli  Athdn  v,  Ki^Empeitot 
26  Mad.  98  dissented  from.  •  Ktiox  J. 

Naubat  Singh  v.  Narain  Singh,  A.  W.  N^  1908,  27. 


— — S.  617— C(mvtc^i(W»  for  sedition — Confiecation  of  the  prm 

— Illegal — In  the  ease  of  cohviotion  under  s.  124  (A.)  P.  Code  the  press 
used  for  preventing  a  seditious  article  cannot  be  confiscated  under  6.  517 
Cr.  P.  Code.  aarke  C,  J.  &  Chatterji  J. 

PiNDiEfAS  V.  K.  Empebor  2  P.  W.  R  97 


&  687 — Summons,  issue  of^^Fresh  summons  issued  on  the 
sa/me  inform,ati(/n^Irregularity  in  proceedure — ^Where  on  an  informa- 
tion a  summons  is  issued  to  the  accused,  and  owing  to  its  disclosing  no 
offence,  a  fresh  summons  is  issued  wishout  any  fresh  or  supplemental 
information,  the  error,  omission  or  irregularity  in  the  fresh  summons^  is 
not  sufficient'  under  section  537  of  the  Criminal  Procedure  Code,  to 
upset  the  finding  and  sentence  unless  it  has  in  fact  occasicmed  "  a  failure 
of  justice, ''  that  is,  unless  it  has  fairly  affected  the  aecused's  defence  on 
the  raerita  Chandavarkar  &  Beaton  J.  /i 

Emperor  v.  Jivanji  31  Bom.  Gil. 


S.  640 — Witness  called  by  couvt-^Eoslent  of  cross  eo&amvMir 
Won — ^When  a  witness  is  called  by  the  court  under  s.  540  Cr.  P.  Code 
the  cross  e±amination  by  the  parties,  cannot  under  the  law,  be  restricted 
to  the  points  on  which  be  has  been  examined  by  the  Court. 

Chintaman  Singh,  12  C.  W.  N.  130. 

£migration  Aot,  (  21  of  1883    Amsnded  by  Ad  SO  of  1902  ),— 

Ss.  6,  110,  lll-^MagistratiR  id  CUdssin  8.  Ill  includes  Presidency  Magis' 

trate — Agreement  with  Native  of  Indda  to  depart  &id  of  India  by  sea  to 

work  as  an  artisan — Agreement  made   without  the  permission   of  the 

Protector  of  Emigrants — Liability  of  master  for  criminal  acts  done    by 

servant  on  the  rnaster's  behalf-^Master  liable  for  agreements  entered  in 

to  on  his  behalf  by  his  servant  in    violation  of    sec.    Ill — Protector  of 

Emigrants  has  power   to  impose    reasonable  terms  before  he  can  issue 

permission  applied  for — The  term  "  Magistrate  of  the  First  Class  "  used 

in  section  111  of  the  Indian  Emigration  Act,   1883    means  a    Magii^trate 

appointed  to  exercise  the  highest  Ma^^ist^^rial  powers  ordinarily  prescribed 

by  the  Criminal  Procedure    Code  within  his  jurisdiction    and  inoludee  a 

Pi^emdiDney  Magiatrate. 
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Sulhsection  (1)  6f  gection  111  of  the  Indiim  Emigmlicm  A6t  hits  it 
not  merely  entering  into  an  ftgr^ment  but  also  at  any  attempt  to  enter 
into  it.  An  attempt  conBists  in  some  external  act  which  shows  that  prog- 
ress is  made  in  the  direction  of  it  or  towards  maturing  and  effecting  it, 
that  is  something  tangible  and  ostensible  of  which  the  law  can  take  bold» 
which  can  be  alleged  and  proved* 

Where  penal  statnte  has  been  infringed  by  servants  and  criminal 
proceedings  are  taken  against  the  master,  although  it  lies  upon  the  proce* 
outer  to  establish  the  master's  liability,  yet  the  question  whether  he  is 
liable  turnip  necessarily  upon  what  is  the  true  construction  to  be  placed  upon 
the  statute.  The  statute  should  be  construed,  not  merely  with  reference 
to  its  Umgnage,  but  also  its  subject-matter  and  object. 

Sub  section  (1)  of  section  111  of  the  India  Emigration  Act,  1883,  does 
not  break  in  upon  the  rule  of  law  embodied  in  the  maxim  qui  per  alium 
facit  per  seipaum  facere  videtur.  The  word  "  whoever  "  in  the  clause 
means  whoever  either  by  himself  or  through  his  agent.  In  other  ii^ords, 
the  Act  leaves  untouched  the  right  of  every  person  to  enter  into  such 
agreements  through  an  agent  It  merely  provides  that  such  agreements 
shall  not  be  entered  into  without  the  previous  perinission  of  the  Local 
Government.  The  intention  of  the  section  is  to  hold  the  master  liable  for 
his  servant's  act,  provided  the  act  was  done  by  the  servant  so  as  to  bind 
the  master  according  to  the  law  of  contract. 

The  coupling  of  the  word  "  conditions  **  with  the  word  **terms  " .  in 
section  lOT  of  the  Act  shows  the  intention  of  the  Legislature  to  be  that 
the  officer  authorized  to  grant  the  permission  should  have  power  to  im- 
pose any  reasonable  terms  and  conditions  he  thinks  proper  as  conditions 
precedent  to  the  grant,  whether  they  relate  to  the  terai^  of  the  agree- 
ment itself  or  being  extraneous  to  it  relate  to  the  execution  or  other 
considerations  which  have  to  be  taken  into  account  in  order  to  protect 
the  interests  of  the  Native  of  India  departing  out  of  it  by  sea 

Section  29  of  the  Indian  Emigration  Hot,  1883,  makes  it  compulsory 
that  the  execution  of  the  agreement  therein  refeirred  to  should  be  in  the 
presence  of  the  Protector.  In  section  108  of  the  Act  the  p^wer  conferred 
on  the  Local  Government,  who  have  delegated  their  power  to  the  Pro- 
tector, is  discretionary,  and  it  is  left  to  that  Government  to  decide  whe- 
ther in  aay  particular  caise  any  agreement  referred  to  in  section  107  shall 
be  executed  or  not  in  its  presence  that  is,  in  the  presence  of  the  Protec- 
tor aetSng  as  its  delegated  authority.  The  two  sections  being  thus  dis^ 
tinguishable,  the  language  Df  one  o^umol  h^  invoked  to  aid  the  cokstnio- 
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tion  of  the  other,  especially  where    the  language  of  eaoh  is  plain. 

Chandavarkcbr  i&  Heatan  J.  J. 

Empbbob  v.  Jeevanji  31  Bom.  Gil. 

Factories  Act  (14  ofl881).  sees.  14,  16,  ir-^Fadory—Ooovpier 
-^Notice— Under  8. 14,  effect  of— liability  of  the  occupier  for  hrectiA  of  the 
Act — successor  of  the  occupier — The  substance  and  import  of  sec.  14  of  the 
Indian  Factories  Act,  1881,  are  that  the  occupier  of  a  factory  shall  send  the 
notice  prescribed,  within  one  month  after  his  occupation  has  commenced 
If  any  individual  sends  such  a  notice,  that  is  evidence  of  a  representation 
by  him  that  he  is  the  occupier;  but  there  is  nothing  in  the  Act  which 
makes  it  necessarily  conclusive  evidence.  The  Court  may  treat  the  evi* 
dense  of  the  notice  as  sufficient  to  discharge  the  onus  of  proof  lying 
on  the  prosecution  at  the  outest  and  to  shift  the  burden  on  to  the  person 
who  gave  the  notice.  The  Court  is  not  bound  to  treat  as  such.  Whether 
it  should  so  treat  it  or  not  must  depend  on  the  circumstances  of  each 
case. 

There  is  nothing  in  the  Act  to  make  the  mere  successor  in  office  of 
a  person  who  has  given  notice  under  section  14  an  occupier  himself  unless 
he  is  legally  in  occupation.  What  is  an  occupation  is  a  question  of  fact 
in  each  case,  to  be  determined  with  reference  to  some  well-known  prin- 
ciples of  law. 

The  question  who  is  the  occupier  of  the  factory  must  depend  a*nong 
others  upon  these  considerations,  namely,  who  alone  has  the  right  of 
using  the  factory  for  the  purposes  for  which  it  is  constructed  and  worked; 
who  has  the  right  of  regulating  and  controlling  it,  whose  is  the  predo- 
minant  possession  of  general  superintendence  over  it. 

Chandavarkar  &  Knight  J.  /. 
Ekperob  v.  Taylor  10  Bom.  L.  B.  38 

Gambling  Act,  (III  of  1867)— 5aarcA  warrant  issued  to  Police  Offi^ 
cer  by  MagiBtraie'^Such  Police  Officer  endorsing  it  for  execution  to  ano^ 
ther  Police  Officer — Legality  of  execution  of  settrch  by  the  Police  Officer — 
Search  warrants  issued  under  Act  No.  Ill  of  1867  (Gambling  Act)  are  govern- 
ed by  those  provisions  of  the  Code  of  Criminal  Procedure  which  provide 
for  the  issue  of  the  warrants  in  general.  Consequently,  a  search  warrant 
may  be  endorsed  by  a  Police  Officer  to  whom  it  was  originally  directed  to 
another  who  is  not  of  a  rank  below  that  authorised  under  the  Act  to 
enter  and  search.  ITtiM  /, 

JiAsm  Natb  v^  Knro  Ehpxrob  {!  A.  L.  J.  59, 
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ITadras  Town  Nenisanoe  Act,  (3  of  1889),  ss.    31  cL  <10)— 

Gambling  orb  pial  of  private  hotide — Gambling  on  the  pial  of  a  private 
house  is  not  an  offenr^.e  committed  in  any  public  ^street  road  or  through* 
fare  or  place  of  public  resort  within  the  meaning  of  s.  3^  cl.  (10)  of  Act 
3  of  1889.  8.  Nair  J: 

In  RE  Chennial  3  M.  L.  T.  137 

Penal  Code  Sees.  76>  114 — Previous  conviction— -AbetmentSibbee* 
qrient  offence — Enhancement  of  sentence-^  A  previous  convietion  for  aa 
offence,  cannot  be  taken  into  consideration  at  subsequent  ccmviction 
for  abetment  for  the  purposes  of  enhancing  punishment  under  section  75 
of  the  Indian  Penal  Code. 

The  effect  of  sec.  114  of  the  I.  P,  Code  is  that  if  a  man  is  present  at 
a  commiEsion  of  an  offence,  he  is  to  be  deemed  fco  have  committed  it,  not 
that  he  has  committed  it.  Rvssdl  J. 

Ei&EBOB  y.  Kashia  Aktoo  10  Bom.    L.  B.  26 

8Mti(mfria4  A»  and    ISO-^Intention-^mmpt^-Omfifia- 

eaiion  of  press  not  allowed — Premun^ption  of  Hindu  family  being  joimt. 
Where  P  in  the  issue  of  "  India  (  a  Vernacular  Weekly  Newspaper)  of 
24th  April  19t)7,  published  an  article  headed  ''  The  British  Qovemment 
Native  Forces,  Baade  Matram"  and  which  purported  to  be  a  letter  from  a 
sympathiser  of  native  soldiers  to  their  address  and  calculated  to  seduce 
soldiers  of  the  Indian  army  from  their  allegiance  and  their  duty  to  His 
Majesty  the  King  Emperor  of  India  and  O  abetted  the  same  by  printmg 
the  article  at  his  press. 

Held,  that  the  accused  were  rightly  convicted  under  section  124  A 
and  131  of  the  1.  P.  Code,  and  that  publishing  broadcast  some  3000 
copias  of  the  letter  which  was  bound  to  reach  them  is  clearly  an  act 
amounting  to  an  attempt,  and, 

Heldf  also  that  the  intention  mentioned  in  the  above  sections  is  to  be 
be  deduced  from  the  terms  of  the  seditious  article,  editorial  comments^ 
and  previous  writing  on  the  subject. 

Held  fuither  that  in  the  case  of  conviction  under  the  above  sections 
a  press  used  for  printing  seditious  article  cannot  be  confiscated  under 
sec.  517  of  the  Code  of  Criminal  Procedure, 

Calcutta  Weekly  Notes  Vol  VIII  p.  882    and  Vol  XIX  1046,  and 
P.  L.  B.  Na  4  of  1904  followed.        WUliam  Clarke  0.  J.  &  Ohatt&rji  J. 

PiNDiDAS  v.  The  Emo  Eicpsbob  2  P.  W.  R.  1907. 
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■  "'  ■  8*  441 — Trespass — UnLawfnl  osserMy-^Ownsr  of  land 
taking  away  crops  placed  by  a  thief---A  thief  who  places  crops  on  part 
of  a  oommoQ  thrashing  floor  does  not  by  that  act  obtain  legal  possession 
of  the  land  so  used  by  him;  and  an  entry  by  any  body  to  deprove  him 
of  such  crops  does  not  amount  in  law  to  a  trespass;  where  in  such  a 
case  the  owner  of  the  crop  assisted  by  a  number  of  persons  entered  the 
thrashing  floor  and  took  away  the  crop.  Eeld,  that  they  did  not  con- 
stitute an  unlawful  assembly.  In  this  case  is  discussed  the  nature  and 
extent  of  the  right  of  private  defence  for  the  recovery  of  stolen  goods. 

Jabha  Chahab  v.  SmiT  Ram  3  Nag.  L.  B.  177. 

&  494— -Ycrfiw    Ckristia/n   having  Christian   wife  living 

and  marrying  Hindu,  woman  guilty  of  bigamy  under  the  section — A 
Native  Christian,  who,  having  a  Christian  wife  living,  marries  a  Hindu 
woman  according  to  Hindu  rites  without  renouncing  his  religion,  is  guilty 
of  an  offence  under  section  491,  Indian  Penal  Code.  In  re  Millard,  (L 
L.  IL,  10  A/ad.,  218),  followed  in  principle.  In  re  Bam  Kumari  (18 
Calc.«  264 j,  followed  in  principle.  Proceedings  dated  8th  November  1866, 
(3  M,  H  0,  R.,  App.  VII),  not  followed.  OhUer:  It  will  make  no  cBfference 
even  if  he  had  renounced  the  Christian  religion  before  contracting  the 
sscond  marriage.  Benson  &  Wailis  J.  /• 

Ehpebor  v.  Lazab  30  Mad,  550. 

'PtMHoe-^Enhcmcement  cf  sentence — Conviction  treated  as  concUi- 
sycM— It  has  been  the  invariable  practice  of  the  Bombay  High  Court,  in 
cases  that  come  up  before  it  for  enhancement  of  sentence,  to  accept  the 
eoBviction  as  conclusive  and  to  consider  the  enhancement  of  sentence  on 
thai  basis*  Chandavarhar  &  Knight  J.  /• 

Ebcperob  v.  Chinto  10  Bom.  L.  R.  93 

CcrnnVfirr!  based  on  deposition  of  oocused^iLlegolSeld 
tbat  a  conviction  based  on  the  deposition  of  the  accused  taken  on  solemn 
afflzmation  can  not  be  upheld.  8.  Nair  J. 

AuTHANi  V.  Empbrob  3  ML  L.  T.  150 
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Part  II. 

DIGEST  OF  INDIAN  (CRIMINAL)  CASES 

Abkari  Act  (B^m.  Act  V  of  1878)  Sec  63 — Principle  tobe  applied 
to  cases  unfier  the  Act  Mens  rea^Masters  TAability  for  Servant's  defaults — 
The  priocipk  with  regard  to  the  Abkari  Act,  1878,  is  that  licenses  to  keep 
shops  are  only  granted  to  persons  of  gool  personal  character,  and  it  is 
obvious  that  the  object  of  so  restricting  the  grant  of  license  would  be  de- 
feated if  the  lic:nsed  person  could,  by  delegating  the  c  »ntrol  and  manage- 
ment of  the  hoa^  to  another  person  ^whi>  was  altogether  unfit  to  keep 
it,  free  himself  from  responsibility  for  the  manner  in  which  the  bhop  was 
conducted. 

Mens  rea  is  not  required  where  the  acts  prohibited  by  a  statute  are 
not  criminal  in  any  sense,  bat  are  prohibited  in  the  public  interest  under  a 
penalty.  This  principle  is  substantiaily  adopted  in  S.  53  of  the  Abkari  Act 
with  this  exception  that  it  is  open  to  the  license  holder,  according  to  the 
section,  to  prove  facts  to  show  thtit  he  is  not  lidkble  for  his  servant's  defaults 
or  acts.  Chandavarkar  &  Knight  J.  J. 

Emperor  v.  Waman.  10  Bom  L  R.  172. 

Arms  Act  (11  of  1878)  Ss.  14,  19  (f) --Temporary  possession  of  a 
gun  withovt  license.  The  temporary  possession  or  a  gun  is  not  the  posses- 
sioQ  contemplated  by  S.  14  of  the  Arms  Act.  The  mere  possession  of  a  gun 
i«  not  punishable  under  S  19  (f);  ^^  is  possession  contrary  to  the  provi- 
sioDS  of  S.  14  that  is  punishable.  Rampini  &  Sharfudin  J.  J. 

Prabhat  Cuandua  v.  Emp,  7  Cal.  L.  J.  242. 

* 

Calcutta  Municipal  Act  (3  of  1899;  Ss.  372,  383,  44:9— Corru- 
gated iron  shed  if  a  bmlding  -  Notice  when  a  condition  precedent.,  A  cor- 
rugated iron  hhed  is  a  building  as  defined  in  the  Calcutta  Municipal  Act. 
The  issue  of  a  notice  under  S  383  is  not  a  condition  precedent  to  a  proceed- 
ing under  S.  449  (1)  of  the  Act  for  the  demolition  of  a  buUdiog  erected 
without  sanction  in  contravention  of  the  provision  of  S.  372. 

Rampini  &  Sharfydin  J,  J. 

SUBARMOVB  V.  CALCUTTA  CORPORATION;  7  0.   L.  J.   243. 

Criminal  Procedure  Code,  Sees  112  ^nd  122 —Surety --Ability  to 
iftjluence  the  bad  character — Mere  solvency  not  sitjicienL  A  surety  execu- 
ting a  bond  in  terms  of  Form  XI,  Sche^iule  V  ot  the  Criminal  Procedure 
Code,  undertakes  thereby  to  guarantee  the  gocd  conduct  of  his  principal, 
and  bis  fitness  to  stand  as  surety  mubt  be  judged  chieflj  by    his  ability    tg 
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to  perform  his  contract  of  g^narantee  and  to  enforce  the  gool  behftviomr  of 
prindpal.  Thia  is  also  the  intention  of  the  provisionu  in  Section  1 12  Ciimi- 
nal  Procednre  Code,  empowering  the  Magintrate  to  specify  the  "  character 
and  class"  of  the  bnre  ties  ri  quired.  The  Magistrate  has  also  to  ctnsider 
the  question  of  the  ability  of  surety  to  influence  the  conduct  of  the  bad  cha- 
racter, as  relevant  to  his  fitness.  £ut  the  Magistrate  is  not  to  exerdae  bis 
power  arbitarily  nor  to  impose  impoRsible  restrictions  as  the  proviaioca  of 
Chapter  VIII  are  merely  preventive  and  not  penaL  Pratt  &  Cnmch  J.  J. 
Imperatoe  v.  Manu  wd  Mahommed  Paror,  1  Sind  L  R.  46- 

Ss.  146,  4sS6— Revision— Order  as  to  moveaJbleB  The  High 
Conrt  would  interf«^re  in  revision  with  an  order  under  S.  145,  Cr.  P.  Code 
made  without  jurisdiction,  a  g.  as  to  moveables.  Ha/rtnM  J. 

Vyranal  v.  Meyapa,  13  Bur.  L.  R.  372. 

— — — — Ss.  145,  439— R^vtaion— OriTniTioZ  Coaea— Z)iapufo  rdating 
to  immoveaUe  property.  The  Chief  Court  is  competent  to  revise  ord«ni 
passed  in  proceedings  held  under  S.  145  of  the  Cr.  P.*  Code  when  the*  pro- 
cednre prescribed  therefor  is  not  strictly  followed. 

The  Chief  Conrt  set  aside  the  proceedings  where  it  appeared  that  a 
copy  of  the  initiatory  order  was  neither  served  on  the  parties  nor  affixed  at 
or  near  the  subject  of  dispute  and  all  the  parties  interested  in  the  dispute 
were  not  heard.  Baitigam  J. 

Abdulla  Khak  v.  Gijnda,  9  P.  L.  R  No.  71. 

S.  164i— Evidence  Act,  S.  jS6— Confession  recorded  in  native 
territory.  A  confession  duly  recorded  hy  a  Magistrate  in  a  native  terri* 
tory  in  proceedings  under  the  provisions  of  the  Code  of  Criminal  Prooedore 
is  admissible  in  a  trial  in  British  India.  Reid  &  lihah  Din  J.^J. 

Bhola  y.  The  Crown,  9  P.  L.  R.  115. 

Ss.  190  (1),  191— ApplicabUity  to  appeal  Court.  A  Hagis* 
trate  passing  orders  for  the  issue  of  summons  against  the  accused  in  a  crioii- 
nal  case  placed  before  him  by  an  order  of  the  Collector  to  the  effect  that  the 
case  should  be  put  up  before  the  Magistrate  for  the  issue  of  necessary 
orders  takes  cognizance  under  S.  190  (1)  (c).  A  Subordinate  Mstgistrate  wbo 
took  cognizance  of  a  case  under  S.  190  (1)  (c)  could  not  after  beoomiog 
District  Magistrate  hear  an  appeal  from  a  conviction  in  the  case  which  was 
tried  by  another  Subordinate  Magistrate  without  f  blowing  the  procedure 
laid  dowu  by  S.  191,  Cr.  P.  C,  an  appeal  being  part  of  the  trial  t^  an 
oifciice.  Bampini  J:  Sliarfudin  J,  /• 

Bansi  Lal  v.  K.  Emp  ,  12  C.  W.  N,  438. 

S.  IdZ^Iran^er  of  oaae  to  Sub^Magidrat^^Dmimal^ 
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OrhMft&l  Oases.  v^doy 

ease  tsgainsi  one  accused — Summons  ogaiThet  others-^Jurisdiotion.  Where 
a  oemplamt  was  lodg«  d  against  several  accosed  persons  and  the  Magistrate 
after  ezamming  the  complainant  issued  summons  against  one  of  the  aceuseti 
only  and  transferred  the  case  for  trial  to  a  Subordinate  Ma^^istrate. 

i7e2a  that  the  whole  case  of  the  complainant  was  transferred  and  the 
Sab^lingistiate  could  discharge  the  accased  before  hitn  and  order  summons  to 
iflsoe  against  others  against  whom  the  complaint  seems  to  him  to  have  been 
well  founded.  Mookerjee  &  Coxe  J.  J, 

Azm  Sheikh.  7  C.  L.  J.  249. 

Sees.  196,  337—/.  P.  Code  sees.  196,  211—Convietum  for 
offences  wnder — Want  of  sanction-^Whether  material  irregularity:  Hdd 
that  a  oonviction  for  offences  under  Ss.  195  and  211 1.  P.  C.  k  not  illegal 
merdy  because  the  sanction  required  by  S..195  of  the  Cr.  P.  Code  is  not 
obtained.  Ismal  Rawther  v.  Shunvwgavem^  20  Mad.  149  approyed.  Baj 
Chunder  v.  Jowr  Okwnder,  22  Cal  176  dissented  from. 

Benson  &  Sankaran  Nair  J.  J, 
Ik  be  Ferumalla  Nayasu,  2  M.  L  3.  493. 

See.  196  (6)  and  {Q)--Fabricaiion  of  evidence  and  forgery 
— Document  forming  part  of  the  record  in  a  suit -^Sanction  of  the  CivH 
Court  necessary.  When  a  document  contended  to  be  a  fabrication  of 
evidenee  and  forgery  by  petition  was  filed  by  him  in  Civil  Court  and  was 
piodnoed  1^  him  before  the  arbitrator  to  whom  a  reference  had  been  mada 

Held,  that  the  sanction  of  the  Civil  Court  was  necessary  b^o^  even 
summons  can  be  issued  by  the  Ctiminal  Court.        Benson  &  WalUs  J.  •/« 

K.  PUTTIAH  CheTTY  V.  VEERaSAMY  MUDAEI,  2  M.  L  T.  496. 

— &  196, 439,  476 — Difference  between   sanction   and   oomp* 

laint  wnder  s.  195— Offences  against  public  justice  before  Court.  Where 
an  application  for  revision  was  made  against  an  order  of  a  Court  directing 
prosecution  of  sec.  476,  Cr.  Pro.  ;,for  offences  under  sec  191,  196,  L  P.  GL 
held  that  no  such  application  should  lie  against  such  order,  the  direction  of 
the  Court  being  equivalent  to  a  complaint  under  sec.  476  (2)  CrL  Pro.  (Yll 
Rom.  L  R.  84  XXIII  Bom.  205).  That  there  was  an  obvious  db- 
tinetion  between  an  order  of  a  court  granting  sanction  to  a  private  indivi* 
dual  or  to  a  public  servant,  and  a  direction  of  the  Court  that  a  certain  person 
should  bo  prosecuted,  because  private  individuals  might  be  actuated  by  un* 
worthy  or  vindictive  motives  and  public  servants  might  entertain  mistaken 
notions  or  act  upon  misguidad  impulse  whereas  no  motives  could  be  imputed 
to  a  Court  of  justice  whose  action  must  be  deemed  to  be  taken  in  the  into- 
MtBof  joitioe  alooe  and  after  judicial,  cansiderrtioi^  of  tbe  jsfgomi  mmah 
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stances  of  the  case  before  it  after  hearing  what  each  Bide  had  to   say  (XVII 
E.  L.  B.  305  distinguibhed);   and  that  accordingly    the    rule    was    thai    an 
^  order  granting,  refusing  or  revoking  sanction  was  subject    to  revision    bat 
a  complaint  was  not;  (XKllI  Mad.  205  XXVI  Mad,  98. 

SoNi  Lakhu  y.  AzAH,  17  E.  L  B  3IG. 

S.  197 — %awiiwn  to  proseciUe  pviblic  servant  like  chief  cons- 
table charged  under  s.  324,  and  S55  wo5  neeeeaary.  Where  a  coropIaiDt 
charging  a  Fovzdar  (Chief  Constable)  with  offtfuce  under  Sec,  324  and  355 
was  rejected  for  want  of  sanction  under  S.  197,  Cr.  P.  Code.  Held  that  the 
words  of  that  section  meant  to  relate  only  to  tho^e  acts  and  omissions  which 
were  believed  ti  be  olTences  under  the  Penal  law  when  they  were  committed 
by  a  public  servant,  that  it  would  ba  inexpsdiant  that  such  pu'ilic  servants 
as  here  mentioned,  should  be  exempted  from  critnina]  liability  for  all  ads 
amounting  to  offences  done  by  the»  unless  sanction  were  obhained  for  their 
prosecution  (7  Bom.  H.  C.  B.  61, 1.  L  B.  2  Bom.  481,  XXVI  Cal  832^  that 
s.  197  made  sanction  necessary  in  case  of  offences  peculiar  to  the  accused's 
position  as  a  public  servant,  in  other  words,  the  being  a  public  servant  was 
a  necessary  clement  in  and  the  gist  of  tho  offences  to  prosecute  which  saco- 
tion  was  necessary  and  that  the  charge  of  beating  or  assult  f^U  altogether 
outside  the  special  category  and  should  be  dealt  with  as  in  the  case  of  a 
private  individual 

Vaua  Muui  v.  Lathi  State,  17  E,  L.  B.  319. 

S  203 -Second  comptaint— first,  dismissed  summarily— 
Whether  second  barred — A.  Magistrate  is  not  pracladed  from  takmg  up  a 
complaint  on  the  facts  on  which  a  similar  complaint  had  been  summarily 
dismissed  on  a  former  occasion,  and  if  it  is  shown  that  the  complainant  has 
some  grounds  for  his  complaint,  the  Magistrate  should  admit  it.  Q'leenEm- 
wees  V.  Adam  Khan  I.  L.  B.  22  All.  108  distinguished.  Knox  J. 

Bhagwan  v.  Dibba  5  A.  L.  J.  137-1908,  A.  W.  N.  p.  67. 

sees.  234,  236,  480,  482,  637— Mi<i joinder  of  clarges—Dr(p- 
wing  up  of  proceedings  on  the  same  day  the  offence  is  committed — /.  P. 
Code  sees.  178,  179-Refvsing  to  take  an  oath-Refusing  to  answer  question. 
Oath,  refusal  to  take. — Where  at  the  same  trial  an  accused  person  is  char- 
ged with  two  offences  under  sec.  178  of  the  I.  P.  Code  and  two  offences 
under  Sea    179  of  the  I.  P.  Coda 

Held  the  case  was  not  governed  by  sec.  234  of  the  Criminal    Procedure 
Code  and  there  was  no  miBJoioder.  Moreover,  the  facts  havi  g  all  been  ad*  ' 
milted  and  the  sentence  passed  being  practically  for  only  one  of  the  otfeueas^ 
tba  acooeed  was  sot  pc^)udiodd  and  irjra^uladt^i  if  any,  was  oarc>ed.^  by  se^ 
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Orimindl  CoBes.  Kxxvli 

687  of  «he  C.  P.  Code.  SecHon  482  iloen  not  require  the  HajriMrote  fo  draw 
op  proceeding  on  the  same  day  that  the  ofTence  is  committed  The  section 
seed  not  be  read  along  with  eec.  480  cf  the  Criminal  P.  Coda 

Oiuxere.  Whether  a  persrn  who  has  once  committed  m  offence  under 
See  178  of  the  I.  P.  Code  can  be  held  to  have  committed  a  further  offence 
ander  see.  179  of  the  I.  P.  Code  when  he  refuses  to  answer  the  questions 
put  to  him.  Bampini  &  Sharfuddin  J.  J. 

Bu>iN  Chandra  Pal  v.  Empero  :.  7  C.  L.  J.  63. 


S>  266--Riqht  of  accused  to  recall  prosecution  witnesses  for 
cross  examination^deni  I  of-tr'.al  denoio. — 'J  h^  ac:  used  in  a  oiiminal  case 
has  a  right  under  S.  256  Cr.  l\  Cor'e  to  have  tb*^  wines^es  for  the  prose- 
cution recalled  and  cross  examioed  after  charge;  where  the  Magistrate  declined 
to  give  such  apportunity  and  passed  judgment  against  the  acoi:s(  d,  the  High 
Court  set  a  side  the  couviotion  and  ordered  retrial  before  another  Magistrate 
of  competent  jurisdiction.  Caspersz  &  Chitiy  J.  J^ 

ClOPAL  Shakh  v.  Em,^  7,  C.  L.  J.  24^ 


■  Sec  267—  Crofs  examination  of  prosecution  witnesses-^  Right 

of  accused. — It  is  the  duty  oi  the  Magistrate  to  re-summon  for  cross-^xami* 
nation,  after  charge  is  framed  against  the  accused,  all  or  any  of  the  prosecu- 
tion witnesses  thut  he  may  demand,  and  he  can  not  be  called  upon  to  pay 
expenses  of  the  witnesses.  Shah  Din  J. 

Chand  v.  Toe  Crowk  9  P.  L.  R.  118. 

-  &  271 — Statement  by  prisoner  when  called  upon  to  plead — 

Procedure — Practice. — In  cases  when  an  accused  person  when  called  upon  to 
plead  to  a  charge  before  a  Court  of  Session,  instead  of  pie  iding  guilty,  makes 
a  long  rambling  statement  more  or  less  admitting  guilt,  it  would  be  much 
safer  if  tl  e  Judge  recorded  a  formal  plea  of  '*  not  guilty  "  and  proceeded  to 
try  the  case  in  the  ordinary  way,  recording  the  evidence. 

Banneiji  &  Richards  J.  J. 
Emperor  v.  Deoki  5  A.  L  J.  157 « 1908,  A  W.  N.  p.  64. 

S  ^07  --Reference  to  Bifjh  Court — Sessions  Judcre— Paints  of 
reference.  In  ref birring  to  case  to  the  High  Cmrt  u?ider  8.  8C7  of  the  Cr. 
P.  Code,  the  Se^bions  Judge  must  say  in  his  reference  in  clear  and  unambi- 
guous terms  what  is  the  offence  which  has,  in  his  opition,  been  committed  by 
the  accused,  and  on  what  (grounds  in  that  respect,  he  differs  from  the  ji  ry. 
When  H  reference,  under  the  section,  is  m  ide  by  the  Sessions  Judge,  he 
should  state  with  some  fulness  his  vi<>w  of  the  evidence  and  the  credibility 
ofthcqaore  important  witnesfi^s,    because    not  being  in  a   position  to  pror 
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naoDpe  any  opinion  upon  the  demeanour  of  the  witnessee  the  Hig^  Coort  his 
to  attach  more  or  lees  weight  to  the  opinion  of  the  Judge  who  saw  and 
heard  the  witnesses.  Chaadavarkar  &  Kniyht  J  J. 

Empbhob  v.  Chandra,  10  Bom.  L.  B.  173. 

EL  342  and  86Z— Evidence,  recording  of,  in  petty  ocm»^ 
Magistrate  to  uee  discretion — Retrial — Transfer^  Section  362  of  the  Cr. 
P,  Co^e  does  not  mean  that  a  Presidency  Magistrate  can  act  arbitrarily 
and  record  nothiog  by  way  of  evidence  in  casts  in  which  he  is  not  bonnd 
to  take  down  evidence  in  the  manner  prehcried  in  the  section.  In  sodi 
cases  the  section  merely  gives  him  a  diicretion  to  take  down  the  evidence  or 
not,  and  the  discretion  should  be  exereised  judicially  in  a  reasonable  spirit 
and  not  arbitrarily.  There  may  be  no  necessity  to  record  any  evidenee 
in  ''morning  cases."  But  where  a  respectable  person  is  charged  with  an 
offence  reflecting  on  his  character  and  serious  allegations  are  levelled  against 
him,  there  ought  to  be  some  recorded  of  evidence  to  enable  him  in  case 
of  conviction  to  go  to  the  High  Court 

Even  in  a  summary  case  a  Magistrate  is  bound  to  record  a  smnmary 
of  the  accused's  examination  and  any  statement  in  the  course  of  that 
examination. 

S.  342,  Criminal  Procedure  Code,  makes  it  incumbent  upon  the  Magis- 
trate to  examine  the  accused  and  to  give  him  an  opportunity  of  explaining 
away  whatever  may  have  been  decided  against  him  in  the  evidence  for  the 
prosecution. 

Where  a  Presidency  Magistrate  had  made  up  His  mind  regarding  a  case 
the  High  Court  on  the  case  coming  under  its  revisional  jurisdiction  trans- 
ferred it  to  another  Magistrate  for  retrial.       Chandavo/rkar  &  Knight  JJ. 

EBfPEBOBV.  Habischandra,  10  Bom.  L.  R  201. 

Ss  367,  ^24e— Judgment  of  Crimxinal  Court  on  appeal-- 
Cantmta  of  ^Reformatory  Schools  Act,  Sea  16.  S.  16  of  Act  VIU  of  1897 
does  not  relieve  an  Appellate  Court  of  the  duty  of  seeing  whether  a  convic 
tion  or  sentence  is  legally  maintainable 

Held,  that  the  judgment  of  the  Appellate  Court  in  the  fcUowing  words 
did  not  comply  with  the  requirements  of  Ss  367  aud  424  of  the  Criminal 
Procedure  Code.  Kensington  J. 

Ram  Siva  v.  The  ChOWN,  9  P  L  R.  140. 

Sees,  436,  438,  ^39-- Revision-^  Practice — Sentence  rorftt- 
oed  by  Sessions  Court— Application  by  District  Magistrate  asking  for  en- 
hanoemsnt.  The  powers  given  to  a  Distr  ct  Migistrnte  to  make  a  refereoee 
pt>  the  High  Court,  relate  to  proceedmgs  before   an  inferior    Court,  and  do 
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CrmifM  Cases.  xx^ix 

not  empower  bim  to  question  the  propriety  of  a  judgment  or  sentence  par- 
sed by  a  superior  criminal  authority  as  the  Sessions  Judge.  In  cases  where 
he  feels  it  necessary  to  question  the  adequacy  of  sentence  by  a  superior 
Court,  he  should  not  instruct  but  inform  the  Police  Prosecutor,  who  might 
after  receiving  proper  instructions  from  the  local  government  lay  the  matter 
before  the  High  Court  on  his  own  initiative.  Though  imder  sec.  439,  Crimi- 
nal Procedure  Code,  the  High  Court  can  interfere  on  'information  derived 
from  any  source  whatsoever,  it  will  not  as  a  rule  entertain  a  reference  from 
the  District  Magistrate  under  sec.  438  or  a  revision  application  filed  by  the 
Public  Prosecutor  under  instructions  from  the  District  Magistrate,  which 
has  for  its  object  the  enhancement  of  a  sentence  reduced  by  the  Session  8 
Judge.  Crotvcfi  and  Knight  J.  /. 

The  Crown  v.  Shah  Nawar  wd.  Bachal,  1  Sind  L.  R.  40. 

Ss  437,  489— District  MagiatrcUe—Powers  of   revision-- 
Misappredation  of  evideTtce   by    sub  Magistrate  and   discharge — Where  a 
Court  competent  to  decide  whether  the  accused  is  guilty  or    not  holds    that 
he  is  not  guilty  on  consideration  cf  the  evidence  adduced  by  the   prosecution, 
that  finding  should  if  at  all  be  set  aside  only  by  a    Court  competent  to  set 
aside  such  a  finding  of  fact  i.  e.  by  the  High  Court  under  s.    439    Cr.   P.   C. 
The  District  Magistrate  is  not  entitled  to  come  to  a    conclusion  on    the  evi* 
dence  and  hold  that  a  prima  facie  c^se  has  been  made  out  and    order  fur- 
ther inquiry  by  another  Magistrate.    The  pr  ^per  course  for  the  District   Ma- 
gistrate to  take  is  to  refer  the  matter  to  the  High    Court.     It  may    be  dif- 
ferent when  he  exercisas  his  powers  for  reasons  other    then  mere  apprecia* 
tion  of  evidence.    The  proper  function  of  a  District  Magsstrate    is    criticism. 
He  ought  to  point  out  to  the  Subordinate  Magistrate  the  reasons  which    may 
have  led  him  to  an  incorrect  conclusion  but  not  dicliate  to  him    the  decision 
to  be  pronounced.  S,  Nair  J. 

Lakshminarasapa  v.  Vencatapa.  18  M.  L.  J.  57. 

S.  439. — Revision — Practice — Discretion  of  Court  as  to  enter* 
iainrruni  of  application  in  revision. — Hdd,  that  it  is  not  the  practice  of  the 
High  Court  to  entertain  an  application  for  revision  on  the  criminal  side, 
where  there  exists  a  lower  Court  having  concurrent  revisional  jurisdiction, 
unless  a  similar  application  has  first  been  made  to  the  lower  Court  ani  ha«) 
been  rejected.  Emperor  v.  Kali  Gharan  (  Weekly  Notes  1904,  p.  233 .) 
and  QuUy  v.  Bakar  Husobin  (  Weekly  Notes.  1905,  p  279  )  followed. 

Knox  J. 

Shafaqat-uxi^h  v.  Wau  Ahmvd  Khan,  A.  W.  N.  1908,  25. 

■  Sfl>  476,  439. — Revision^Powers  of  High  Court — Criminal 
Prcoednjun  Code,  sa  161,  IdS-^SUtemenbs  made  io  pdAce  offi^r$—*'Stage  of 
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xl  The  Lcmjfer. 

a  jtuiicial  proceeding.  — Edd  that  the  High  Court  has  jarisdietion  to  inter* 
fere  in  revision  with  an  order  passed  under  section  476  of  the  Code  of  Crnni- 
nal  Procedure.  Eeld  also  that  a  statement  made  to  an  investigating  police 
officer  under  section  161  and  recorded  by  him  under  the  provisions  of  section 
162  of  the  Code  cannot  be  made  the  foundation  of  an  order  for  the  prose- 
cution under  section  193  of  the  Indian  Penal  Code  of  the  person  m^^king  it. 

Knox  J. 
Emperoe  v.  Muhammad  Usman,  A.  W.  N.,  1908,  22. 

B.  487 — Presidency  Magiaerate— power  to  try  case  of  dieobe- 
diefnce  of  Kxe  own  order — Indian  Penal  Code  see.  180.  A  Preskkaoy 
Ma^trate  has  no  jurisdiction  to  try  a  case  under  sec  188  L  P.  Code,  when 
the  order  which  is  alleged  to  have  been  disobeyed  was  an  order  which  he 
bad  himself  passed.  Bampini  &  Sharfuddin  J.  J. 

Leaextt  Hussein  v.  Emherob,  7  C.  L.  J.  70. 

-Section  626 — Transfer— Bias— Evidenced  judidaJly 


ded  in  another  case^- opinion  formed  therefrom.  The  accused  applied 
for  a  transfer  of  his  case  on  the  ground  that  in  another  criminal  case 
arising  out  of  the  transaction,  the  Magistrate  expressed  decided  opinions, 
not  only  on  the  facts,  but  as  to  the  credibility  of  certain  witnesses,  and 
that  he  could  not  therefore  try  the  present  case  with  an   unbiasedmind. 

Held  that  interest  or  bias  is  not  to  be  inferred  from  the  opinions  form- 
ed on  evidence  judicially  recorded,  and  the  Magistrate  was  not  therefore  dis- 
qualified to  try  the  case.  Lucas  &d  Piatt  J.  C. 

The  Crown  v.  Kamil  wd.  Sobharao  1  Sind  L.  R  37 

Jury — Judge's  opinion  on  evidence.  It  is  a  misdirection  for  a  judge 
to  say  that  he  sees  no  reasons  to  disbelieve  a  particular  witness.  He  ought 
to  leave  the  question  of  believing  or  disbelieving  to  the  jury.  In  placing  a 
suggestion  made  by  the  crown  prosecutor  without  any  evidence  to  support 
it  before  the  jury,  the  judge  ought  to  point  out  that  there  is  no  evidence  to 
support  the  suggestion.  The  Judge  ought  to  tell  the  jury  that  the  evidence 
of  witnesses  taken  under  S  114,  Cr.  P.  Code  must  be  accepted  with  great 
deal  of  caution.  He  ought  to  point  out  that  it  is  not  always  proper  for  a 
police  officer  to  get  such  statements  recorded  for  the  purpose  of  penning  the 
witnesses  down  to  some  statement  when  they  are  not  entirely  free  from 
police  influence.  Mitra  &  Gaspersx  J*  J. 

Kalisingh  V  Emp.  7  Cal.  L.  J.  248. 

Penal  Code,  Ss.  99,  100,  147  and  14A—Rioiing— Right  of  private 
defence,  where  the  parties  of  the  complainant  &  accused  engaged  in  a  free 
-fight,  and  when  the  accuted  knew  that  they  would  be  resisted  in  their  aete^ 
Mrjft  misdirection  in  the  chobrge  ^.-^When  a  body  of  man  ^  oni  jona^ 
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to  exereifie  a  right  or  a  supposed  right,  knowing  that  they  will  be  resisted  by 
another  body  of  men,  in  their  act,  and  when  the  former  is  engaged  in  the 
ezMcise  of  that  right  or  supposed  right,  the  latter  resisting,  a  free  fight  en- 
sues between  the  rival  parties  in  defiance  of  the  remonstrance  of  Police  consta- 
ble present  on  the  spot  with  the  result  that  a  man  is  killed  and  others  wounds 
ed,  questions  of  right  and  who  are  the  aggressors  and  who  are  the  defending 
party  do  not  arise  for  consideration.  In  re  Kali  Baipari  L  C.  L.  B.  521 
(1878)  followed. 

No  persoa  has  the  right  to  take  the  law  into  his  own  hands  for  the  pro* 
tection  of  his  person  or  property,  if  there  is  a  reasonable  opportunity  of  re- 
dress by  recourse  to  the  public  authorities 

The  right  of  self-help  when  it  causes  or  is  likely  to  cause  damage  to 
the  person  or  property  of  another  person  must  be  restricted  and  recourse  to 
public  authorities  must  be  insisted  on,  Rampini  &  Sharfuddin  J.  J. 

Kabibuddin  v.  The  King  Emperor  12  C.  W.  N.  384. 

Ss.  256 — Possessing  implements  for   counterfeiting — Queen's 

coin — Evidence,  Where  the  accused  was  convicted  of  being  in  possesgion  of 
implements  for  counterfeiting  and  of  possessing  counterfeit  Queen's  coins  on 
the  evidence  of  (1)  a  person  who  now  denied  a  conflicting  statement  made 
by  him  on  oath  on  a  previous  occasion  and  (2)  of  a  person  who  by  his  dis- 
position showed  enmity  with  the  accused  and  (3)  a  station  house  officer 
whose  evidence  could  not  be  accepted  without  coroboration. 

Meld,  that  the  evidence  on  record  was  not  sufficient  to  support  the 
oonviotioa  Sankaran  Nair  J. 

In  be  Eummara  Qurunayya,  3  M.  L.  J.  140. 

Sec.  892 — Murder — Evidence  opposed  to  probabilities. 
When  a  girl  of  15  and  a  boy  of  13  years  deposed  to  having  seen  the 
accused  throw  the  deceased  down  more  than  once  and  did  not  state  the 
&ct  to  persons  they  would  have  ordinarily  reported  to  and  further  with- 
held %he  fact  from  the  police  and  the  magistracy  for  a  long  time  after 
the  incident. 

JJeld,  acquitting  the  accused  that  the  matter  was^not  under  the  cir- 
eumstances  firee  from  doubt.  Benson  &  Wallis  J,  J. 

In  re  Bbikala  Subbadu,  2  M,  L.  T,  476. 

Sg>  304,    3 '3 — Eurt— Culpable    hemici'ie—BenefU    of    a 
doubt — Police  pressure.    The  accused  was  convicted  on  an    offf  nee   under 
sec.  304  I.  P.  Code  for  having  Ptabbed  a  person  with  a  knif  5.     The  occur- 
rence took  place  between  8  and  9  p.  m.  in  alane  in  the    city  'of   Lahore. 
|t  wasdurk  except  for  a  street  lampin  the    neighbourhood,    It    appeared 
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that  there  were  at  least  five  men  struggling  with  deceased  and  it  was 
diflScult  to  be  sure  that  the  witness  could  in  fact  see  who  stabbed  the  de 
ceased.  It  was  found  that  great  pressure  had  been  brought  by  the  police 
to  bear  on  the  witnesses  to  make  them  give  evidence  as  ^®^^^®^,  ^^^ 
conviction  was  altered  to  one  under  s.  3-23  I.  P.  Code  giving  the  benetit 
of  the  doubt  to  the  accused.  Clarke  C.  J. 

Shib  Das  v.  Chabun,  9  P.  L.  R  No  47=3  P.  W.  R. 

S.  338— Operation  for  cataract— Failure    of  Operation-- 

'Negligence.  When  an  accused  in  good  faith  performed  an  operation  upon 
a  woman  with  her  consent  for  cataract  according  to  the  recognized  me- 
thod of  Indian  Eye  Surgery,  the  result  of  which  that  she  lost  her  eyesight. 
Held,  that  he  was  not  guilty  of  an  offence  under  S.  338,  I.  P.  Code, 

Aikman  J. 

SUBAJ  Bali  v.  Emp.  5  A.  L.  J.  155. 

S.  372— Essentiale  of    the    offence— Letting^  out  mvMyr  far 

single  act  of  intercourse.  The  words  'buys"  and  *hire,s"  in  S.  373  con- 
vey the  meaning  that  to  constitute  an  offence,  the  possession  of  the 
minor  must  have  been  obtained  under  a  distinct  arrangement  come  to 
between  the  partits  that  the  minor's  person  should  be  for  some  time 
completely  in  the  keeping  and  uwder  the  control  and  direction  of  the 
person  having  the  possession.  The  words  "otherwise  obtain  possesaion 
are  not  intended  to  do  more  than  include  other  modes  of  obtaining  the 
same  kind  of  possession  as  that  of  a  buyer  or  hirer.  Merely  letting  out 
for  a  Single  act  of  intercourse  is  not  suflBcient  to  constitute  an  offence 
under  S.  373, 1.  P.  Code.  Shaw  J.  C. 

Nga  Shwe  Thwe  v.  Emp.,  13  Bur.  L.  R.  389. 

&  379— Theft  of  cash— Stolen  money— Found  secreted  and 

separated  from  other  cash — Its  evidentiary  value  Where  the  accused 
being  the  only  inmate  of  the  complainant's  compartment  was  found  to 
have  secreted  acd  separated  exactly  the  lost  amount  in  his  trouser  pocket. 

Held,  it  was  a  strong  circumstantial  evidence  showing  the  guilt  of 
the  accused  Boddam  J, 

The  Public  Prosecutor  v.  Saddayan,  2  M.  L.  T.  49& 

Ss.  403,  409 — Conviction  for  the  miuor  offenco- claim  to 
he  tried  for  major  offence— conviction  not  invalid — Where  h  public  servant 
was  convicted  by  a  2nd  ( jiass  Magistrate  on  a  charge  of  Criminal  misap- 
propriation but  the  evidence  seemed  to  diselose  to  the  appellate  Court 
that  Criminal  breach  of  trust  by  a  public  servant  had  been  committed. 

Held  that  the  conviction  for  the  mmor  offence  was  not  invalid  and  that 
it  was  not  expedient  in  the  interests  of  Justice  to  require  prosecution 
and  trial  in  respect  of  the  graver  charge.  Case  reported  in  2  Weirs*  Or. 
Rulings  p.  482  followed.  Subrahmania  Aiyer  J. 

Nabatana  Naicken  v.  The  Tahsildar  op  Conjeevaram  2  M.L.T.  495. 

— — S.  ^09— Subject  matter  of  the  breach  of  trust,  not  Won^n? 
to  Oovemment — Criminal  Procedure  Code  Section  222  (2) — Inclusion  of 
various  itans  in  one  charge. — Held,  (I)  Section  409,  Indian  Penal  Code, 
does  not  require  the  property  in  respect  of  which  criminal  breach  of  trust 
is  committed,  to  be  the  property  of  Government,  but  only  requires  that  it 
shall  be  entrusted  to  a- public  servant  in  his  capacity  a^  such  public  servl^lt. 
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(2)  The  inclnsioQ  of  varionB  items,  in  respect  of  which  the  criminal 
breach  of  trust  was  alleged  to  have  been  committed,  in  one  charge  does 
not  vitiate  the  trial,  as  such  a  procedure  is  in  accordance  with  the  provi* 
sions  of  sec.  222  clause  2  of  the  Criminal  Procedure  Code. 

Imcos  &  PraM  J.  C. 

Thb  Cbown  v.  Ali  Bux.  1  Sind  L.  R  38. 

-Sea  423 — Faudulent    execution    of  deed  to    stave  off  pre- 


emption  suite.  The  accused  executed  a  fictitious  saledeed  in  favour  of 
other  persons  to  stave  off  pre*emption  by  suits  by  parties  entitled 
to  the  rieht  of  pre-emption* 

Held^  that  the  accused  was  guilty  of  an  offence  under  sec.  423    of  the 
I-  P*  Code.  Robertson  J. 

Laohhican  Das  v.  The  Cbown,  9  Pon.  L.  B.  138. 


See.  426— JfiscAie/— Removoi  of  earth  from  Odoi — No 
right  to  remove.  Held,  that  removal  of  earth  from  Odoi  m  such  a  manner 
as  to  cause  the  destruction  of  the  complaint's  band  without  wy  right  to 
do  so  amounted  to  mischief.  Watlis  /. 

In  re  Bappu  Beddi,  3  M.  L.  T,  117. 

Sea  4c80— Act  No.  XII  of{mO\  s.    70^Mischeif~Defi' 

nition.  Certain  persons  having  been  found  to  have  cut  through  the  bank 
of  a  canal  distributary  aud  irrigated  their  own  fields  therefrom,  it  was 
held  that  they  would  be  more  properly  convicted  of  an  offence  under 
section  70  of  Act  No.  VIII  of  1875  than  of  an  offence  under  section  430 
of  the  Indian  Penal  Code,  in  the  absence  of  evidence  that  by  the  act  done 
a  diminution  to  the  supply  of  water  for  agricultural  .purposes  had  been 
caused.  Knox  J. 

Emperor  v.  Taj-ud-din,  A.  W.  N,  1908,  66  =  5  A.  L  J.  159. 


S&  443,  447,  ^67— House  breaking    by  night — Attempt — 

Ooing  to  the  roof  of  a  house  with  a  stick  and  an  instrwment  used  for 
house  breaking,  neld,  that  a  person  who  goes  at  night  on  the  roof  of 
the  house  of  another  eerson  with  a  stick  and  an  instrument  used  for 
house  breaking  is  guilty  of  an  house  trespass  under  S.  447  of  the  I.  P. 
Code  and  uot  of  an  attempt  to  commit  house-breaking  by  night,  an 
offence  punishable  under  Ss.  457  and  511  of  the  Code. 

Johnstone  &  Lalchand  J.  J. 
Walidasv.  The  Crown,  9  P.  L.  R.  141. 

-S  447 — Claim    of    right.    Where    the  accused  acts    on  m 


belief  of  his  own  right  he  cannot  be  held  guilty  of  criminal  trespass. 

Stephen  &  Cox  J.  J. 
JuRAKHAN  Singh  v.  Emp.,  7  Cal.  L.  J.  238. 


S.  480,  482 — Selling  ones  oil  in  tins  of  another  Company 
— Tins  materially  altered  but  name  of  the  Company — embossed  on 
tin.  The  accused  refined  illuminant  oil  from  crude  petroleum  and 
put  it  into  tins  which  had  been  issued  by  the  Burma  Oil  Compaoy 
^Ued  with  its  own    oil.     The  tins  issued  by  it   qsed  \q  bear  its   txsA^ 
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n^k  and  name  pronunently  embassed  thereon.  The  accuged  took  off  the 
tins^  and  replaced  them  with  handles  not  bearing  the  Company's  name, 
changed  the  caps  and  aflSxed  a  paper  label  denoting  that  oil  was  manu- 
factured at  accused's  refinery.  Held,  that  the  accused  was  liable  under 
S.  480>  I.  P:  Code.  The  question  that  the  traders  in  the  oil  or  every 
wary  purchasers  would  not  ba  likely  to  believe  that  the  oil  sold  in  old 
tins  with  clumsy  handles  was  the  Company's  oil  is  immaterial,  the  question 
IB  whether  the  sale  of  the  accused's  oil  in  tins  bearing  the  Company's 
trademark  was  calculated  to  deceive  the  unwary  purchaser.  Fox  C-J. 

Emp  v.  Ngo  Po,  13  Burma  L.  R.  381. 

Foliee  Act  (5  of  1861)  Ss.  17, 19— Special  conatables^AppoirUment^ 
Circurrigtances  justifying-Disobedience  of  order  uTider  sec,  J7, — No  offence 
under  sec.  iP— The  circumstances  which  justify  the  appointment  of  special 
constables  under  sec  17  of  Act  V  of  1861  are  that  a  disturbance  of  peace 
is  apprehended  and  that  the  police  force  available  is  insufficient  to  preserve 
the  peace  and  protect  the  inhabitants  of  the  place  where  the  disturbance 
is  apprehended. 

In  the  absence  of  those  circumstances  an  order  under  Sec.  17  of  Act 
V  of  1861  is  improper  and  there  should  be  no  conviction  of  the  person 
appointed  special  constable  for  disobedience  of  the  same. 

Rarripini  <&  Sharfuddin,  J.  J. 

Beki  Madhal  v.  The  Empobor.  12  C.  W.  N.  366. 

Fraotioe — Sandion-grant  of-^eonflicting  ataiements — In  granting 
sanction  to  prosecute  a  witness  for  making  two  contradictory  statementfi,^ 
if  his  explanation,  which  is  correct,  is  not  put  forward  first  and  another 
considered  explanation  is  put  instead,  the  one  afterwards,  put  (thougb  true) 
must  be  considered  an  after  thought,  and  no  notice  should  be  taken  of  it, 
but  that  question  must  be  decided  by  the  trying  Magistrate,  and  all  pos- 
sible consideration  should  be  given  in  order  to  see  whether  they  cannot  be 
reconciled  and  whether  the  obvious  explanation  may  not  have  been  in 
some  way  delayed  by  a  confusion  of  mind  or  any  other  doubtful  circura- 
stances,  the  trying  Magistrate  being  the  proper  tribunal  to  consider  the 
argument  if  it  is  advanced  before  him. 

Yallas  Lalji  Bamji  v.  Sutab  Abjan  Punja,  17  E.  Iu  B.  20& 

PractiC6 — Magistirate — expkmation — Supplement  to  judgment  A 
Magistrate  can  not  supplement  his  judgment  by  his  explanation  to  the 
superior  Court;  of  there  are  no  material  findings  in  the  judgment  the  de- 
fect cannot  be  cttr^  by  the  Magistrate  s  explanation.  Stephen  b  Ooxe  J.J. 

JUBAKHAN  Singh,  7  CaL  L.  J  234. 

Revision — Criminal  case — Judicial  proceeding — Punjab  LawB  Act 
(IV  of  1872),  mc  ^5— Vagrant  Order  requiring  foreign  vagrants  to  leave 
district  Held,  that  an  order  passed  under  sec.  45  of  the  Punjab  Laws 
Act,  requiring  a  band  of  foreiga  vagrants  to  l^ave  a  district  being  an  sxe* 
cutive  order,  is  not  open  to  revision  by  Chief  Court 

Beid  &  Shah  Din  J.  I 
SuNDAB  v.  The  Ci^own,  9  Pua  L.  R.  109. 
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Part  II. 

DIGEST  OF  INDIAN  (CRIMINAD  CASES 

Abkari  Act— (Bomftay  Act  V  of  1878),  S.  le^CouTUry-liquor— 
Attachment  in  execution  of  a  mTney-decree — Sale.  Coimlry-Iiquor  is  not 
exempt  from  attachment  and  sale  in  execation  of  a  money- decree  passed  by 
a  Civil  Court, 

Under  section  16  of  the  Bombay  Abkari  Act  the  Collector's  permission 
is  necessary  for  the  sale,  but  it  is  not  necessary  to  the  attachment  so  for  as  the 
attachment  can  be  made  without  removal  of  the  liquor.  But  sale  without 
the  Collector's  permission  would  apparently  subject  the  seller  to  prosecution 
under  the  Bombay  Abkari  Acb  Jenkins  C.  J.  iSk  HeaJton  J. 

PUBSHOTTAM  V.  Balvant,  32  Bom.  157. 


occs.  47,  9,  Il—Kaju  liquor  country  liquor-^Poesearion 
of  the  liquor — Mere  possession  of  the  liquor  under  the  maximum  limits  is 
no  offence. — The  mere  possession  of  Eaju  liquor  on  which  no  duty  has  been 
paid,  but  which  is  under  the  quantity  fixed  by  sec  17  of  the  Abkari  Act, 
is  not  punistable  under  sec.  47  of  the  Act  (Bom.  Act  V  of  1878). 

Chandavarbar  &  Knight  J.  J« 

Emperor  v.  Datia  10  Bom.  L  R  284. 

Bombay  Gamblixig  Act  (IV  of  1887)— Section  6— Enquiry  by  the 
lAagistraJte— Money  faimd  on  the  person  of  accused— Condscation  of-^Held, 
(1)  Section  G  of  the  Gambling  Act  docs  not  make  it  obligatory  on  the  Ma- 
gistrate to  make  any  enquiry  before  issuing  a  warrant. 

(2)  Further  the  section  does  not  require  that  the  informant  should  have 
personal  knowledge  about  the  shambling.  It  is  sufficient,  if  he  testifies  to  a 
reasonable  suspicion  that  a  house,  room  or  place  is  used  as  a  common  gam* 
ing  house. 

(3)  Where  the  accused  are  convicted,  the  Magistrate  cannot  order  the 
money  found  on  their  person  to  be  confiscated.  Imperator  vs.  Walli  Mus* 
mji  26  Bom.  followed.  Pratt  <£  CrotuA  J.  C. 

Imperor  vs.  Hiro  I.  Sind  L.  R.  Cr.  64. 

Secs>  6  and  7— Warrant — Further  enquiry  by  Magistrate-^ 
Practice — Warrant  and  complaint— Production  of — Held   (1)  "  The  pre- 
sumptions under  section  7  of  the  Qambling  Act    will  not  arise  unless  it  is 
shown  that  the  warrant  is  iASued  under  the  Provisions  of  Section  6,  and  there- 
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fore  in  every  case  it  is  necessary  that  the  Magistrate  should  exhibit  and  bring 
on  tbe  record  the  complaint  on  oath  and  the  warrant" 

(2)  Where  a  complaint  has  been  made  to  a  Magistrate,  Section  6  of  th« 
Act  does  not  make  it  obligatory  on  him  to  make  any  farther  enqniry  before 
issuing  a  "warrant"  if  he  thinks  it  necessary  to  do  so. 

Imperor  vs,  Hiro.  I.  S.  L.  R.  Cr.  P.  04  followed. 

Pratt  &  Crouch  J.  C. 

Ihperor  vs.  Faman  1.  Sind  L.  B.  Cr.  67. 

Criminal  Procedure  Code,  S.  A  (r)^ Act  No.  XVIII  of  1879  (Legal 
PractiUoner*8  Act),  S,  9— MvJcktiara— Authority  of  Mukhtiar  to  practice  in 
Criminal  Courts.  A  mukhtiar  is  not  entitled  to  practise  generally  and  aa 
of  right  in  Criminal  Courts,  but  can  act  only  when  he  has  received  the  pe^ 
mission  of  the  Court  to  Act  in  any  particular  pcoeeeding.  (F.  B.) 

Anant  Bam,  Ib  the  matter  of  the  petition  of.  30  AIL  66. 

8ar>  110  Bnd:626.*^S€curity  for  good    hehamowr — Trem^fer. 


Hdd  that  proceedings  under  S.  110  of  the  Code  of  Criminal  Procedure 
not  be  transferred  to  any  Court  outside  the  district  within  which  such  pre- 
ceedinga  have  been  lawfully  instituted.  In  the  matter  of  the  peUii&n  of 
Ajnar  Singh^  16  All.  9,  and  In  tfie  matter  of  the  petition  of  Oudar  Singh, 
19  All.  291,  followed.  Banr^rji  &  Aikman  J.  J. 

EiiP£ROR  t;.  Mahendra  Singh,  30  All.  47. 

-Sec.  123.— Security  for  good.  behauiowr—Term  execeding  one 


yean'— Reference  to  Seseums  Judge--- Seseions  Judge's  power  to  go  into  the 
merits  and  to  consider  the  sufficiency  of  the  security.— Svib  sec.  (  3  )  of  sec. 
123  of  the  Criminal  Procedure  Code  contempli^esa  dedsion  by  tbeSeaakms 
Judge  on  the  merits  of  the  order  demanding  security  for  good  behaviour.  It 
does  not  authorise  the  Sessions  Judge  to  consider  the  suffioiency  of  the  ee- 
curity  offered.  Caspersz  &  Chitty  J.  J. 

Gangadas  v.  The  Emperor  12  C.  W,  N.  463. 

■  ■  See.  146  or  Sec.  107. — Dispute  relating  to  fishery-^proper 
section  to  proceed  utider.—ln  the  case  of  a^  bonafide  dispute  likely  to  cause 
a  breach  of  the  peace  existing  between  two  parties  relating  to  a  finery  right, 
the  proper  section  to  proceed  under  for  preventing  a  breach  of  the  peace  is 
sec.  145,  Cr.  P.  C,  and  not  sec.  107. 

The  words  of  sec  145  are  mandatory  while  those  of  sec.  107  arediacre- 
lionary.  Where  in  a  dispute  likely  to  Ciuse  a  breach  of  the  peace  arising  bet- 
ween two  parties  concerning  a  fishery,  the  Magistrate  drew  up  a  proceeding 
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under  sec.  107,  Cr.  P.  G,  with  theresult  that  one  of  the  parties  was  bound 
down  to  keep  the  peace. 

Held— That  the  order  under  sec.  107  Cr.  P.  0.^  is  bad  and  ought  to  be 
set  aside.  If  there  is  still  a  likelihood  of  a  breach  of  the  peace  the  Magistrate 
may  proceed  under  sec.  145,  Cr.  P.  C.  if  he  thinks  fib.  Dole  Qovind  v.  Dha- 
nukhan  25  CaL  559    followed. 

Mitra  &  Fletcher  J.  J. 

Balajit  v.  Bhoju  Ghose  12  G.  W.  N.  437. 

-S.  146 — Magistrate  holding  inquiry  under   section  145  can- 


not  direct  Svhordinate  Mag'istrate  to  take  evidence — o^'der  hosed  on  such 
evidence  void  as  made  without  jwrisdiction  )  A  Magistrate  holding  an  in- 
quiry as  to  possession  under  section  145,  clause  4  of  the  Code  of  Criminal 
Procedure,  is  bound  to  take  the  evidence  himself  and  cannot  delegate  to  a 
Subordinate  Magistrate  the  duty  of  recording  such  evidence.  An  order  of 
Buch  Magistrate  based  solely  and  substantially  on  evidence  recorded  by  a 
Subordinate  Magistrate  is  not  an  order  based  on  liegal  evidisnce  and  is  void 
as  made  without  jurisdiction,  Wdllis  J. 

Arumuga  govindan  v.  Venkatasubbier.  31  Mad.  82. 

S.  146,  436— Ciattse  5,  likely— Imminent  or  probable— Di^ 

scntion  of  TAagistratt*  in  fit  cases^Powers  of  the  Bevisional  Court— Reild 
per  Lucas  J.  C.  and  Crouch  A.  J.  C  Pratt,  A.  J.  C.  di8senting^)-(l)  The 
word  "likely"  in  Section  145  Cr.  Pro.  Code  does  not  imply  that  the  breach 
of  the  peace  complained  of  must  be  immient  or  likely  to  happen  immediatelji. 
It  simply  denotes,  that  there  should  be  a  probabUUy  or  likelihood  of  a  breach 
of  the  peace. 

(2)  The  intention  of  the  Legislaturft  in  enacting  this  Section  clearly 
was  to  leave  it  to  the  Magistrate's  discretion  to  determine  whether  not  the 
conditions  ptededent  to  the  exercise  of  his  jurisdiction,  as  laid  down  in  the 
section,  had  arisen,  but  where  he  held  that  such  conditions  did  exist,  he  haU 
no  option  of  refusing  to  exercise  his  jurisdiction.  The  word  **  shall  "  canndt 
be  interpreted  to  give  the  Magistrate?  discretion  to  refuse  tb  act  when  ,the 
conditions  precedent  to  the  exercise  of  his'  jurisdiction  hAve  been  com- 
plied with. 

Per  Pratt,  A.  J.  C— (1)  "The  breacli  of  the  peace  must  be  coincident 
with  the  present  existence  of  the  dispute.  The  breach  of  the  peiace  contem- 
plated by  the  section  is  one  that  is  imminent  or  likely  to  occur  in  the  pre- 
sent, and  not  one  that  is  remote  or  likely  to  occur  in  the  future." 

(2)  "Though  there  may  be  a  dispute  about  possession  and    the  apprehe* 
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nsion  of  an  imminent  breach  of  the  peace,  the  Magistrate  may,  if  he  finch 
one  party  already  in  possession  and  another  party  committing  act  of  aggres- 
sion, think  it  more  apprc^priate  to  take  action  against  the  aggressor  under 
Chapter  VIII  "  instead  cf  acting  under  this  section. 

(3)  The  word  "  shall  "  in  section  145,  Criminal  Procedure  Code,  is  not 
mandatory,  but  directory  and  leaves  it  to  the  discretion  of  the  Magistrate 
whether  he  will  act  or  not  under  this  section,  even  where  the  conditions 
precedent  to  the  exercise  of  his  jurisdiction  do  exist  and  that  it  being  dia- 
cretioa 

Per  Crouch,  A.  J. — The  words  "  mandatory  **  and  "directory**  are  arbi- 
trary terms  used  to  distinguish  those  oases  in  which  a  breach  of  a  rule  of  law 
has  fatal  results  and  those  in  which  it  has  no  such  fatal  results,  but  there  is 
no  authority  for  holding  that  when  a  rule  of  law  is  merely  directory,  an  o£B- 
oer  can  obey  or  disobey  the  same  at  his  discretion. 

Per  Lucas,  J.  C,  and  Pratt,  A.  J.  C. — In  view  of  section  435,  clause 
3,  Criminal  Procedure  Code,  the  Court  of  the  Judicial  Commissioner  has  no 
jurisdiction  to  revise  the  order  of  a  Magistrate  acting  or  refusing  to  act 
under  Chapter  YIII"  instead  of  acting  under  this  section.  J^.  B. 

Balmukand  Jaqanath  v8.  The  Crown,  I.  Sind  L  R.  Cr.  50 

Ss.  146,  436  and  637— Revision— Procedure— Irregutari- 

ty  not  prejudicial  to  either  party.  In  the  course  of  proceedings  commenced 
under  S.  107  of  the  Code  of  Criminal  Procedure  it  was  found  by  the  Magis- 
trate that  there  was  a  dispute  relating  to  land  and  likely  to  cause  a  breach 
of  the  peace  between  the  two  parties  before  him.  After  giving  both  an 
opportunity  of  being  heard,  the  Magistrate  passed  an  order  under  S.  145  of 
the  Code  maintaining  one  party  in  possession.  Held  that,  notwithstanding 
that  the  procedure  of  the  Magistrate  was  in  some  respects  defective,  there 
was  no  cause  for  the  exercise  of  the  revisional  jurisdiction  of  the  High 
Court,  inasmuch  as  the  parties  had  been  given  an  opportunity  of  represent- 
ing  their  respeotive  cases,  and  there  was  nothing  to  show  that  the  irregularis 
ties  in  procedure  which  had  occurred  had  caused  any  prejudice  to  either.  In 
the  matter  of  the  petition  of  T.  A.  Martin,  27  All  296,  referred  to. 

Bickards  J. 

Debi  Prasad  i;.  Sheodat  Bai,  30  All.  41. 

S.  162  —Bombay  City  Pdice  Act  (IV  of  1902)  S.  63^  Evis 

dence  Act,  Ss.  S4  and  167— Amended  Letters  Patent,  1865,  d.  $6— State- 
ment m^ade  by  a  witness  to  and  taken  down  in  writing  by  a  Police  officer— 
Admissibility  in  evidence — Confession  of  accused,  admissibility  of.  On  P, 
an  entry  clerk  in   the  General    Poet    Office,   Bombay,   was  charged  with 
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haTing  committed  theft  in  respect  of  a  registered  letter.  S.,  a  friend  of  the 
aooosed,  had  made  a  statement  to  a  Police  Officer  which  the  latter  had  taken 
down  in  writing.  At  the  trial  S.  denied  having  made  the  statement,  where* 
upon  the  Presiding  Judge  admitted  the  statement  in  evidence  both  to  dis* 
credit  S.  and  also  as  evidence  against  P.  in  that  it  contained  statements  made 
to  the  Police  corroboratiog  confessions  made  by  P.  These  confessions  were 
also  used  in  evidence  against  P.  On  the  application  by  P/s  Counsel,  the 
Advocate  General  certified  under  clause  26  of  the  Amended  Letters  Patent 
that  the  said  document  was  wrongly  admitted.  On  a  review  by  the  Full 
Bench. 

Hdd,  having  regaid  to  S.  162  of  the  Criminal  Procedure  Code  the  said 
document  ought  not  to  ;have  been  admitted  or  used  in  evidence  against  the 
accused. 

Per  Russell,  Ag.  C.  J. — The  document  might  be  used  to  contradict  the 
witness  not  by  patting  in  the  statement,  but  by  putting  it  in  the  hands  of 
the  Police  Officer  to  refresh  bis  memory  and  to  get  him  to  contradict  the 
statement  of  S. 

Per  GhxAThdavarha/r  J. — It  is  the  statement  contained  in  the  writing 
which  only  could  be  used  and  that  only  to  impeach  the  credit  of  such  wit- 
ness in  the  manner  provided  by  the  Indian  Evidence  Act. 

Per  Baity,  J. — The  writing  might  have  been  used  for  the  purpose  of 
refreshing  the  memory  of  the  witness  cross-examined  as  to  the  fact  of  the 
statement  either  on  behalf  of  the  prosecution  or  on  behalf  of  the  defence 
provided  that  it  was  treated  by  the  prosecution  only  for  the  purpose  of  im« 
peaching  the  credit  or  in  corroboration  of  the  witness  who  made  it. 

Per  Beaman  J.— The  writing  ought  not  to  have  been  admitted  at  all,  or 
its  contents  to  have  been  allowed  to  be  used  by  the  prosecution  for  the  no- 
minal purpose  of  contradicting  the  witness.  (F.  6.) 

Emferob  u  Nabayan  Baghunath  Patki,  82  Bom.  111. 


Sec.  196— /Sanction  to  prosecute— Penal  Code,  sees  196,  SU 
False  case— False  evidence.  Sanction  to  prosecute  under  sec.  211,  Indian 
Penal  Code,  should  only  be  given  where  the  case  is  deliberately  falls  on^ 
where  the  case  brought  is  not  false  in  substance,  but  is  bolstered  up  by 
false  evidence,  the  proper  section  to  give  sanction  to  prosecute  under  is  sec. 
196  of  the  Indian  Penal  Code.  Sampini  &  Stiarfvdin  J.  J. 

Bholanath  v.  Hari,  7  C.  L.  J.  167. 

Sccg.  196,  236— i^o  sanction  required  when  the  actual  of- 
/«noe  charged  is  not  Qnef<yr  which  sarhotion  is  necessity  under  s  195  of  the 
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Code  of  Oriminal  Procedure,  though  the  facta  aUeged  diisdoee  an  offence 
for  which  no  prosecution  can  be  entertained  without  sanction  under  ihat 
section.  The  agent  of  a  decree-holder  accompanied  an  Amin  to  execute  the 
decree  and  was  obstructed  and  assaulted  in  endeavouring  to  eflfect  execo- 
tion.  The  agent  applied  to  the  Court  for  sanction  to  prosecute  for  an  of- 
fence under  section  186,  Indian  Penal  Code,  and  on  the  sanation  being  re- 
fused, he  pregented  a  complaint  against  the  party  who  assaulted  him  for 
offences  under  sections  322  and  325  and  Indian  Penal  Code: — Hdd,  that 
no  sanction  uader  section  195  of  the  Code  of  Criminal  Procedure  was  neces- 
sary, although  the  facts  alleged  disclosed  an  offence  under  sec.  186  of  the 
Indian  Penal  Coda  Where  in  the  course  of  the  commission  of  an  offiBOOe 
for  which  no  prosecution  can  be  entertained  without  sanction,  other  offences, 
which  may  form  the  subject  of  separate  charges  under  section  235  of  the 
Code  of  Criminal  Procedure,  and  for  which  no  sanction  is  required,  are  com- 
mited,  a  complaint  in  respect  of  the  latter  oflences  can  be  entertained  with* 
ojit  sanction  being  obtained  for  the  former.  M^er  J. 

Kbistma  Pillai  v.  Krishna  Konan,  31  Mad.,  43. 

Sees.  196,  537 — No  sentence  of  competent  Court  to  be  re- 
versed for  want  of  sanction  under  s.  195.  The  words  •  subject  to  the  pro- 
visions herein  before  contained  '  in  section  537  of  the  Code  of  Criminal  Pro- 
cedure must  not  be  construed  in  such  a  way  as  to  nullify  the  provisipnp  of 
douse  (b)  of  the  same  section  ''that  no  sentence  of  a  Court  of  competeoit 
jurisdiction  shall  be  reversed  on  appeal  for  want  of  any  sanction  required  by 
sdction  196.  Want  of  sanction  under  section  195  is  no  ground  on  appeal 
for  setting  aside  a  conviction  after  trial  for  any  offence  mentioned  in  the  seo- 
tipp.  Benson  &  S  Nair  J.  J. 

Ferumalla  Nayadu  v.  Emperob,  31  Mad.,  80. 

Sees.  202,  204,  242,  244,  and  439— Cosa    being  tried  hy 

a  Magistrate  who  issued  process  on  complaint  without  inquiry  under  sec 
SOS,  Criminal  Procedu^x^  Code— District  Magistrate  ordering  the  pdioe 
subsequently  to  maJce  independent  investigation  even  as  head  of  Excise  Ad- 
ministration illegaZ-Interference  by  Chief  Court^Excise  ilct,  XII  of  1896. 
A  complaint  was  filed  on  behalf  of  the  Collector  in  Court  of  the  Magistrate 
lat  Class^against  S.  under  sec  49  of  Act  XII  of  1896;  process  was  issued  under 
sec.  204^  Cr.  P.  Code,  without  any  inquiry  under  S.  202  and  proceedings  un- 
der sec.  242  and  244  of  the  same  Code  were  also  taken  by  the  said  Court. 
Notwithstanding  this  the  said  Collector  who  also  was  the  -Distaict  Magis- 
trate ordered  the  police  to  make  independent  investigation  in  the  case.  Co 
being  asked  by  the  Chief  Court,  the  Pietrict  Magistrate  explained  tiuM^  b9 
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aeted  aa  Head  of  the  Exerase  AdmmiBtrati(Hi. 

Held,  that  the  proceedure  adopted  by  the  District  Magistrate  as  saeh  or 
48  a  Collector  was  wholly  illegal  and  vltra  vires. 

Hdd  also,  that  when  an  illegal  order  is  passed  and  action  taken  which 
involves  matters  coming  within  the  purview  of  law  and  jostice  and  within 
the  scope  of  authority  of  the  Courts,  such  authority  can  not  be  ousted  by 
the  mere  ipse  dixit  of  the  officer  in  bis  executive  cf^city  that  he  was  not 
acting  as  a  judicial  officer  but  the  High  Court  cin  in  such  cases  interfere  in 
revision.  Robertson  J. 

Shri  Nath  v.  The  Crown,  3  P,  W.  R.  No.  1. 


-Ss.  287,  288,  360  &  436— "Or^^r  him  to  he  commuted"^ 


''Con^mitting  magistrate"— mecming  o/— Held  that  the  words  "Order  him  to 
be  committed"  in  sec.  436  Cr.  P.  Code  do  not  mean  more  than  'pass  an  order 
for  his  committar  and  enable  the  District  Magistrate  himself,  to  make  a 
committal  or  to  direct  a  subordinate  I  Magistrslte  to  make  a  committal 
The  phrase  ^'committing  Magistrate"  in  Sees.  287,  288  is  iQerely  a  oompen* 
dious  way  of  referring  to  the  Magistrate  or  Magistrates  who  held  the  preli> 
minary  inquiry  on  which  the  committal  was  made.  Q  E,  V.  Krishna  Bhat  10 
Bom.  319  and  Q.E.  v.  Surendra  Nath  28  Cal.  397  referred  to  with  approval. 

Benson  &  Boddam  ^.  J. 
Sessions  Jcdqe  Mangalobe  v.  Malinqa  alias  Somappa  2  Cr.  L. 

RepL  69, 

-Sea.  207,  288.— Misdirection  to  the  Jury— Evidence    Act. 

Sea.  £7,  SO — statement  of  co-accused  leading  to  the  discovery  of  relevanfU  fact, 
when  evidence — statement  of  a  witness  before  investigating  Magistrate^  no 
evidence. — The  question  whether  a  persou  was  in  police  custody  wbil^  mak- 
ing a  confession  is  one  for  the  Judge  to  decide;  and  the  omission  of  the  Judge 
to  state  to  the  Jury  Lis  finding  on  the  point  that  a  person  was  in  police 
custody  is  not  a  misdirection.  Under  Sec.  27  and  30  of  the  Evidence  Act  the 
most  that  could  be  taken  into  consideration  in  the  statement  of  an  accused 
against  another  would  be  so  much  of  the  information  amounting  to  a  confess 
rioD  as  was  the  immediate  cause  of  the  discovery  of  some  relevant  fact  against 
the  person  making:  the  statement. 

A  statement  made  by  a  witness,  to  a  Police  Inspector  or  to  an  investigat- 
ing Magistrate  is  no  evidence  against  an  accused,  even  though  the  statement 
before  ttie  investigating  Magistrate  is  made  in  the  presence  of  the  accused; 
and  •  dicection  to  the  jury  that  such  evidence  is  stronflr  evidence  against  the 
ao^osad  ie  a  aeirioos  misdirection.  Benaon  it  MiUler  J.  J. 

SAirSAFiSA  Bai  18  If.  h  J.  $7. 
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-S6C.  360— Denovo  trial— Change  of  trying  Magietraie,-^ 


The  provifliona  of  see  350  Cr.  P.  C.  apply  to  all  cases  in  which  cases  are  tacana- 
ferred  for  whatever  reasons  from  the  file  of  one  Magistrate  to  that  another. 
When  a  case  is  transferred  under  sea  328,  Cr.  P.  C  from  the  file  of 
one  Magistrate  to  that  of  another,  the  former  ceases  to  exercise  jurisdiction 
in  the  caFe  and  is  succeeded  by  the  latter  in  the  exercise  of  the  Jurisdiction 
within  the  meaning  of  sec.  350,  Cr.  P.  C.  Deputy  Legal  Remembrancer  v. 
Upen  Dra  Kumar  12  0.  W.  N.  140  (190C) 

Rampini  &  Sharfuddin  J.  J. 

MoHESH  V.  The  Emperor  12  C.  W.  N.  416. 

..^ g.  394,  SQU-^HLagistrate  cannot  awa/rd    imprisonment  in 

lieu  of  whipping  when  on  certificate  of  the  Medical  officer  before  inflieticn 
of  whipping  is  reduced.  )  The  power  of  a  Magistrate  under  section  395  of 
the  Code  of  Criminal  Procedure  to  award  imprisonment  in  lieu  of  whipping 
is  confined  to  cases  in  which  under  section  394  a  sentence  of  whipping  is 
wholly  or  partially  prevent^  from  being  executed.  Such  power  only  exists 
when,  under  section  394  (\),  a  Medical  officer  present  certifies  that  the  oflfen- 
der  is  not  in  a  Ht  state  of  health  to  undergo  such  punishment  or  when  under 
section  394  (2)  duriug  the  execution  of  the  sentence  a  Medical  officer  oerti- 
fies  that  the  ofTencIer  is  not  in  a  fit  state  of  health  to  undergo  the  remainder 
of  the  sentence.  There  is  no  provision  of  law  which  authorifes  a  Medical 
officer  to  certify,  before  the  infliction  of  whipping,  that  the  prisoner  is  fit 
to  undergo  only  a  smaller  number  of  stripes  than  that  actually  ordered.  Wh- 
ere in  consequenee  of  such  a  certificate  a  smaller  number  of  stripes  is  infii* 
cted  the  Magistrate  has  ne  power  to  award  imprisonment  in  lieu  of  the 
whipping  not  inflicted.  Benson  &  8.  Nair  J.  J. 

The  Pubuc  Prosecutor,  31  Mad.,  84=2  Or.  L.  RepL  60. 

-S.  407 — Withdrawal  of  appeal — Part  hea/rd  appeal — WiOi 


dn^awal-omiesion  to  examine  witnesses  by  Court  from,  which  the  appeal  woe 
withdraum. — It  is  competent  to  a  District  Magistrate  to  withdraw  part-* 
heard  appeal  from  the  file  of  a  First  Class  Magistrate  subordinate  to  him 
under  Sec.  407,  Cr.  P  C. 

The  Court  to  which  an  appeal  is  transferred  for  disposal  is  not  bound 
by  any  opinion  as  to  the  necessity  for  taking  further  evidence  formed  by 
the  Court  from  which  the  appeal  was  still  drawn.    Benson  &  Miller  J.  J. 

Alagu  v.  Ambalam,  18  M.  L.  J.  89. 

S.  430. — Reference  to  High  Court — EnhanoemevU  of  am- 
Unce— Practice  of  ike  High  Court  to  accept  the  conviction  as  corusluaive. 
It  has  been  the  invariable  practice  of  the  Bombay  High  Court,  in  oases  that 
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come  before  it  for  enhancement  of  sentence,  to  accept  the  conviction  as 
conclusive  and  to  consider  the  question  of  enhancement  of  sentence  on  that 
^^^  Chandavarkar  &  Knight  J.  J, 

Emperor  v.  Chinto.  32  Bom.  162. 

Emigration  Act  (XXI  of  1883)  S.  107.— Servant  offending  under 
the  Act  in  the  cou/rae  of  his  master's  employment  for  his  master's  benefit- 
Master's  liability  ^Artizan — Engine  driver  on  board  a  steams.  If  a  ser- 
vant having  been  appointed  as  an  agent  for  a  particular  business  by  his 
master,  enters  into  an  agreement  in  connection  with  that  business  every 
thing  which  he  does  within  the  scope  of  his  employment  for  that  purpose 
will  be  binding  upon  the  master  and  the  master  will  be  criminally  liable  for 
such  act  of  the  servant  under  the  Indian  Emigration  Act  In  such  a  case 
the  master's  express  knowledge  of  or  consent  to  the  act  is  not  necessary, 
because  by  the  very  fact  of  the  appointment  of  the  servant  as  an  agent  in 
such  a  business,  the  master's  Jsinowledge  of  or  consent  to  every  act  done  by 
the  servant  or  agent  within  the  scope  of  his  employment  is  implied  by  law. 

A  person  engaged  to  drive  an  engine  on  board  a  steamer  is  an  artizan 
within  the  meaning  of  the  term  as  used  in  S.  107  of  the  Indian  Emigration 
Act,  1883.  Chandavarkar  A  Knight,  J.  J, 

Ehperor  v.  Haji  Shaik  Mahomed,  32  Bom.  10. 

Evidence  Act,  Ss.  24,  1&7— Criminal  Procedure  Code,  8.  IGg— 
Bamhay  City  Police  Act  (IV  of  190^)  8.  61— Amended  LetUrs  Patent, 
1865,  cL  26  -Statement  made  by  a  witness  to  and  taken  down  in  writing 
by  a  Fdice  Officer — Admissibility  in  evidence —Confession  of  accused,  ad- 
missibility  of.  One  P,  an  entry  clerk  in  the  General  Post  Office,  Bombay, 
was  charged  with  having  committed  theft  in  respect  of  a  registered  letter. 
S,  a  friend  of  the  accused,  had  made  a  statement  to  a  Police  officer  which 
the  latter  had  taken  down  in  writing.  At  the  trial  S  denied  having  made 
the  statement  whereupon  the  Presiding  Judge  admitted  the  statement  in 
evidence  both  to  discredit  S  and  also  as  evidence  against  P  in  that  it  con« 
tained  statements  made  to  the  Police  corroborating  confessions  made  by  P. 
These  confessions  were  also  used  in  evidence  against  P.  On  the  application 
by  Fs  Counsel  the  Advocate  General  certified  under  clause  26  of  the  Amen- 
ded Letters  Patent  that  the  said  document  was  wrongly  admitted.  On  a 
review  by  the  Full  Bench. 

Held,  having  regard  to  S.  162  of  the  Criminal  Procedure  Code  the  said 
document  ought  not  to  have  been  admitted  or  used  in  evidence  against  the 
aoeused. 

The  farther  question  was  raised  by  Counsel  for  the  accused  whether  the 
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confessions  of  the  accased  were  irrelevanfc    under  Seotion    24  of  t^e  lodiftn 

Evidence  Act. 

Hdd^  the  confessions  were  rightly  admitted  in  evidence. 

Per  Batty f  J.— It  is  not  sufficient  to  render  a  confession  irrelevant 
under  section  24  that  there  may  have  been  added  to  it  a  statement  which 
has  been  improperly  induced  by  threat  or  proxaise.  In  order  to  make  a 
confession  irrelevant  it  must  be  shown  that  the  confession  itself  was  impro* 
perly  induced. 

Per  Bavar  J.— -In  the  absence  cf  the  point  being  reserved  or  certified 
by  the  Advocate  General  the  Full  Bench  has  no  right  to  sit  in  appeal  on  the 
decision  that  the  confession  was  legally  admissible  in  evidence.  (F.  B) 

Emperor  u  Narayan  Raghunath  Patki,  32  Bom.  111. 

I  Ss.  86,  2Q— Admission  before  Pdice^InformaJtion  given  by 

Ist  accused  upon  which  2nd  accused  was  questioned — Stolen  property  r& 
covered.  Where  the  only  evidence  against  the  1st  accused  in  a  case  is  that  in 
oonsequenoe  of  information  given  by  him  the  2nd  accused  was  questioned  and 
produced  the  stolen  property  and  that  the  Ist  accused  also  admitted  that  he 
also  comnutted  theft  Held  that  the  evidence  was  insufficient  to  conVict  him 
and  that  the  confession  was  irrelevant  as  it  did  not  lead  directly  to  the 
recovery  of  the  property.  Benson  &  Munro,  J.  J. 

Ippari  Ramalingam  v.  Emperor,  2  Or.  L.  Repl  G2. 

Excise  Act  (Bengal  Act  7  of  1878),  Ss.  53,  50,  61— Offence 
under  8s.  53  and  64— License  for  sale  aTid  possession  ai  a  certain  place — 
Sale  at  a  different  place — S.  59  of  the  Excise  Act,  offence  under'^Servanfs 
liability  for  the  master's  act.  The  servant  who  delivers  ganjb  to  purchasers 
at  the  bidding  of  his  master  who  sells  it  and  receives  the  price  cannot  be 
convicted  of  offences  under  Ss.  53  and  61  of  the  Excise  Act.  When  a  per- 
son having  a  license  for  the  sale  and  possession  of  ganja  at  a  certain  place, 
sells  it  at  a  different  place,  he  commits  an  offence  under  S.  59  and  not  under 
S&  53  and  61  of  the  Excise  Act.  Rampini  &  Sharfudin,  J.  /. 

GosHTA  V.  Empebob,  12  C.  W.  N.  461. 

Extradition  Act  (XV  of  1903)  8.  8— Warrant  issued  by  PdUical 
Agent,  endorsement  on — Jurisdi^ion  of  Magistrate  to  release  arreded  per' 
son  on  bail,  where  no  such  endorsement  Where  a  peimn  was  arretted 
upon  a  warrant  issued  by  a  Political  Agent  under  the  Indian  Extradition 
Aet,  and  is  placed  before  a  Magistrate,  and  such  Magistrate  passed  an  order 
rdleanng  him  on  bail  and  directing  him  to  appear  before  the  Political  Ageot 
on  a  certain  date  although  there  was  no  endorsement  on  the  warrant  giving 
th^  Magistrate  power  to  pass  such  an  order. 
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Hdd  that  ia  the  absence  of  such  an  endorsement  nnder  S.  8  of  the  Act, 
ihe  Magistrate  had  no  authority  to  pass  such  an  order. 

Rampini  &  SJiarfudini  J.  J. 

Raj  Kumar  v.  Tothal,  7  C.  L  J.  171. 

Joint  trial — Theft  and  disposal  of  proceeds.  Ordinarily  theft  and  the 
disposal  of  the  proceeds  would  be  parts  of  the  same  transaction  and  as  proxi* 
mity  of  time  between  the  acts  does  not  necessarily  constitute  them  parts  of 
the  same  transacbion,  so  an  appreciable  interval  of  time  between  the  two 
Acts  does  not  prevent  them  from  continuing  to  be  parts  of  the  same  series 
of  connected  events  and  it  is  not  necessary  to  show  that  the  theft  and  dis* 
po^al  occurred  within  a  few  hours  or  a  few  days  of  each  other.    Shaw  J.  0. 

Nga  Nyo  v.  Emp.  14  Bur.  L.  R.  38. 

Oambling  Act  (3  of  1867)  secB.  6  and  6~Warrant  for  search  of 
suspectedhovse  ~  'Credible  in  formation** — Procedure — Endorsement  ofwar^ 
rant  by  officer  to  whom  it  was  issued. — Warrants  issued  under  Act  No.  Ill 
of  1867  are  governed  by  those  provisions  of  the  Code  of  Criminal  Procedure 
which  provide  for  the  issue  and  execution  of  warrants  in  geceral:  there  is, 
therefore,  no  objection  to  the  officer  to  whom  such  a  warrant  is  originally 
issued  endorsing  it  to  another  officer,  provided  that  the  latter  is  an  officer  to 
whom  such  warrant  could  be  legally  issued  in  the  first  instance. 

Kncx  J. 

Emperor  v.  Kashinath,  30  All  60. 

Penal  Code,  sees.  182,  211.— Criminal  Procedure  Code,  section  196 
— Information  given  to  ihe  police  alleged  to  be  false — Procedwre — Notice. — 
Where  a  District  Magistrate,  upon  a  report  made  by  the  police  that  informa- 
tion given  to  them  charging  a  person  with  a  specific  crime  is  false,  orders 
ihe  person  giving  such  information  to  be  prosecuted  under  section  211  of  the 
Indian  Penal  Code,  such  order  is  not  an  order  to  which  section  195  (b)  of  the 
Code  of  Criminal  Procedure  applies,  neither  is  the  order  passed  without  juris- 
diction  if  no  previous  notice  to  show  cause  is  given  to  the  accused  ''The  more 
proper  course,  however,  would  be  to  let  the  informant  bring  his  witnesses  in- 
to Court,  hear  them  out,  and  then,  if  the  case  was  considered  to  be  a  false  case, 
to  pass  an  order  that  the  informant  should  be  tried  under  section  211  of  the 
Indian  Penal  Code.  Queen  Empress  v.  Ganga  Ram,  8  AIL,  38,  Emperor  v. 
Tula,  29  Att,  587  and  Haibut  Khan  v.  King  Emperor,  33  Cala,  31,  distin- 
guished. Knox  J. 

Emperor  v.  Tabarak  Zaman  Khan,  30  AIL  52. 

^— Sco.  379,  14:3,— Conviction  under— Recognizance  to  keep  peace 
where  justijlMe.  A  conviction  under  sec.  143  or  under  sec  379,  L  P.  C. 
W  aot  of  itself  suffiqienti  tp  sqstcw  ^n  Qi4er  im4cir  sep.  106,  Cr.  P.    G.,    qq- 
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1608  it  is  clearly  found  that  there  was  force  employed,   or    that   there  wew 
armed  men  present. 

Kia/uyre  v.  K,  E.  C.  W.  N.  517.  Sheo    v.  Mmawi,  27    Cal.  983.    and 
Baidya  v.  Nimbran,  30  Cal.  followed.  Rampini  &  Sharfv-ddin  J.  J. 

Chandra  v.  Ebiperor,  7  C.  L  J.  172. 

Sec.  406 — Breach  of  trust— Case  of  civil  natv/r&—Magi8traU 
Duty  of  Where  in  a  case  of  breach  of  trust  the  trying  Magistrate  came  to 
the  conclusion  that  the  case  became  one  of  a  civil  nature  from  a  receipt  and 
an  affidavit  filed  in  the  case.  Held  that  the  Magistrate  ought  not  to  have 
confined  himself  to  the  affidavit  and  the  receipt  He  must  form  his  opinion 
on  the  whole  evidence  produced  by  the  prosecution.         Sankaran  Nair  J. 

CmNNAPPA  BuTHEN,  V.  RuTHMA  Gramany,  2  Cr-  L.  Repl.  61. 

Section  ^ll^Stden  property— Joint  occupancy  of  room-^ 
Presumption  from  nature  of  the  property  — Three  bags  of  grain,  alleged  to 
be  stolen  property,  were  found  in  a^^room  which  were  in  the  occupation  of  two 
persons,  and  was  locked  at  the  time  of  the  search.  Both  of  them  were  con- 
victed for  being  in  posfession  of  stolen  property.  Held,  ihfii  the  accused  bad 
been  rightly  convicted.  Looking  to  the  nature  of  the  stolen  property,  both  the 
accused  must  have  known  that  the  grain  was  in  their  room,  and  the  presum- 
ption is  that  they  were  both  accomplices  and  in  poss^saion  of  the  property. 

Pratt  &}  Hayward  J.  C. 

Imperatob  vs.  Jumo  I.  Sind  L.  R.  Cr.  G6. 

Sec.  441— Criminai  trespass— Joint  otvner— possession.  A 
joint  owner  of  property  is  •entitled  to  have  joint  possession  restored  to  him 
in  a  Civil  Court  but  he  is  not  justified  to  take  the  law  into  his  own  hands 
to  recover  the  possession  and  if  he  does  so,  he  becomes  liable  for  criminal 
trespass.  Chandavarka/r  &  Knight  J.  J. 

ibCF^OR  V.  QoPALRAO,  10  Bom.  L.  R  285. 

Practice — Criminal  Procedure  Code,  sec.  439— Reference  to  High 
Court— Enhancement  of  section — Practice  of  the  High  Court  to  accept  tin 
convictian  as  conclusive.  It  has  been  the  invaritable  practice  of  the  Bom- 
t)ay  High  Court,  in  eases  that  come  before  it  for  enhancement  of  sentence,  to 
accept  the  conviction  as  cenclusive  and  to  consider  the  question  of  enhance- 
ment of  sentense  on  that  side. 

Ghandavarkar  &  Knight,  J.  J. 
Emperor  v.  Chinto,  32  Bom.  162. 

Property— Taken  out  of  Accused's  possession.      Held,  that 

the  property  taken  out  of  the  possession  of  the  accused  who  are  acquitted 
should  be  handed  over  to  them  in  the  absence  of  a  finding  in  the  case  that  it 
belongs  to  any  body  dse.  Sankaran,  Nair  J. 

GopARAJA  V.  Emperor,  2  Or,  L  RepL  62. 
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DIGEST  OF  INDIAN  (CRIMINAL)  CASES- 

Arms  Act  s:  13,  16. — Possession  of  a  gun  received  at  presents^ 
A  Sub-Inspector  of  Police  not  of  the  Ist  grade  who  has  been  presented  by 
Government  with  a  revolver,  commits  no  oiFence  by  possessing  and  going 
armed  with  a  dagger. 

Nga  Kaing  v.  Emperob.  1908  U.  B.  Cr.  R.  9-11-07  =  7  Cr.  L.  J,  245. 

Arms  Act  (XI  of  1878)  88. 14  and  19  (/.  )--Temporary  possession 
of  a  gun.  Section  10  (f)  of  the  Arms  Act  does  not  make  the  mere 
possession  of  a  gnn  punishable  thereunder,  but  a  possession  contrary  to  s.  14 
of  the  Act.  The  temporary  possession  of  a  gun  by  a  man  who  has  snatch- 
ed it  up  to  fire  at  a  mad  dog  which  had  entered  his  premises^  is  not  con* 
templated  by  s.  14.  Rampini  &  Snarfudin  J.  /. 

Prabhat  Chandba  Chowdhry  v.  Emperor,  35  Calc  219. 


Possession  of  ^eapon^  requiring  repairs. — 

Revolver  out  of  repair-^Acquitial  Appeal  by  Local  Gouemrmnt  Sections 
Jh  13  and  19 — Held,  that  an  arm,  even  out  of  order  comes  within  its  defi- 
nition given  in  Section  4  of  the  Indian  Arms  Act  XI  of  1878;  conse* 
quently  possession  of  a  revolver  requiring  some  repairs  without  a  liceDse 
18  punishable  under  Section  19  clause  {e)  of  the  Act.  The  test  is  not 
whether  a  particular  weapon  is  serviceable,  but  whether  it  comes  within 
the  legal  definition  of  an  arm.  Robertson  and  Kensington  J.  J. 

The  Crown  v.  Samiullah  3  P.  W.  R  28. 

Charge. —  Defect  in-charge.  omission  to  fravie— conviction,  vaU- 
aUy  of— Embezzlement, — Penal  Code  Sees.  40G  and  IIG. 

Where  the  charge  against  tho  accused  was  to  the  effect  that  he  on  or 
before  the  2l8t  day  of  June  1907  committed  breach  .  of  trust  in  respect  of 
some  deeds  which  he  took  from  the  complainant  and  was  theri:by  guilty 
of  an  offence  punishable  under  Sec.  406  I.  P.  G.  but  at  the  trial  be  was 
coavicted  of  embezzling  not  the  deeds  but  amounts  obtained  by  dealing 
with  those  deeds, — Held.  That  the  conviction  is  and  ought  to  be  set 
aside. 

Where  an  accused,  who  was  tried  with  the  other  accused  against 
whom  the  above  mentioned  charge  was  framed,  was  convicted  under  Sec. 
406  read  with  See.  IIC,  I,  P.  C.  without  any  specific  charge  baling  beoa 
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framed  against  him,  but  it  appeared  that  he  knew  of  the  charge  as  he 
put  in  a  written  statement  denying  it.  Held,  that  his  convietion  ie  also 
bad  and  ought  to  be  set  aside.  Bampini  and  Sharfudin  J  J. 

BiPRA  Das  Zbm  v.  Niradamoni  Bawa,  12  C.  W,  N.  647, 

Criminal  F.  Code  S.  103. — Construction — Burma  OanMing  Ad 
1  of  1899  &  6. — ^The  real  sense  of  the  language  used  in  sub-section  1  of 
8. 103  of  the  Cr.  P.  Code  involves  it  being  obligatory  on  an  officer  about 
to  execute  a  search  warrant  to  call  upon  and  get  two  or  more  respectable 
inhabitants  of  the  locality  to  attend  to  witness  the  search,  before  he  does 
his  first  act  under  the  authority  of  the  warrant  in  entering  the  place  to 
be  searched,  A  house  cannot  therefore  be  deemed  to  have  been 
^  entered  "  under  S.  6  of  the  Gambling  Act  unless  the  officer  authorised 
by  the  warrant  be  accompanied  by  two  respectable  inhabitants  of  the  loca- 
lity within  the  meaning  of  S.  103  Cr.  P.  Code.  (F.  B.) 

K.  Eicp.  ▼.  twE  Shaw— 14,  Bur.  L.  R.  81. 


S>  106 — Seeurity  to  keep  the  peace — Unlawful  oMenMy— 
Penal  Code  8.  US. — An  order  under  s.  106  of  the  Criminal  Procedure 
Code  upon  a  conviction  under  s.  143  of  the  Penal  Code  is  illegal 

Bampimi  and  Sharfudin  J.  /, 

Baj  Nabain  Bot  t;.  Bhaoabat  Chundeb  Nandi,  35  Calc.  315. 


S.  126,  107,  ^89.— Secwrity  to  keep  peace^Extent  nf  Dii- 
trict  Magistrate's  power  to  cancel  security  hond.—Hdd,  that  the  power 
conferred  on  a  district  Magistrate  by  Section  125  of  the  Code  of  Crimi 
nal  Procedure,  is  not  limited  to  cases  in  which  the  District  Magistrate 
finds  that  a  bond  is  no  longer  necessary  but  extends  also  to  those  in  which 
he  fthe  District  Magistrate,)  thinks  that  bond  ought  not  to  have  been 
required  ;  and  for  this  purpose  he  has  full  discretion  to  consider  the  evi* 
denoe  and  can  set  aside  the  order  of  security  on  the  merits. 

BeidJ. 
MuDiTTiANAND  V  The  Cbown,  8  P.  W.  R.  P.  25. 

Fishery— Dispute  relating  to  a  fishery— Whether  proceedings 
should  be  under  s.  107  or  s.  Jf-^,— Where  there  is  a  bona  fide  dispute  re- 
lating to  a  fishery  right,  the  proper  course  for  the  Magistrate  to  adopt  is  to 
proceed  under  &  145,  Provisions  of  s.  145  are  mandatory,  while  the  language 
of  s.  107  is  discretionary.  Dolegcbin  I  Chowdhry  v.  Dhanu  Khan,  85 
Calc.  559,  followed.  Mittra  and  Fletcher.  J.  J 

Balajit  Singh  v.  Bhoju  Ohose  35  Calc.  117. 
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Ss,  107  (8)  and  (4)  lU,— District  Magidrate  ordering  de- 
tention under  107  (4) — person  not  sent  before  him  under  s.  107  (5) — Ju- 
risdictian — Where  the  accused  were  not  Bent  before  the  District  Magis 
trate  by  any  other  Magistrate  under  s.  107  (3)  of  the  Criminal  Procedure 
Code,  the  case  did  not  come  under  107  0)  of  the  Code  and  the  order  by 
the  District  Magistrate  detaining  the  accused  in  custody  was  made  without 
jurisdiction. 

Even  if  s.  36  of  the  Code  can  be  construed  as  giving  powers  not  spe- 
cifically referred  to  in  Sch.  Ill  of  the  Code,  the  power  is  not  one  which 
can  vest  in  the  Magistrate  to  whom  the  person  is  to  be  sent 

An  order  made  according  to  the  procedure  of  s.  107  (4)  of  the  Code 
cannot  be  supported  under  s.  114  of  the  Code. 

( Full  Bench  ). 

In  V,  O.  Chithabcbaram  Pillat,  3,  M.  L.  T.  311, 


— — Ss.  110,  HI,  117,  107,  266— Security  for  good  behaviour 
— Order  embodying  substance  of  information — Transfer — Refusal  to  re- 
cM  prosecution  witnesses  for  cross-examination — Limitation  of  time  for 
examinaifon  of  defence  witnesses-^Restriction  of  counsel's  addre$B — Right 
to  eroes-examdne  witnesses  called  by  the  Court — Evidence  of  general,  re* 
pute — Assocuxtion  with  bad  characters — The  setting  forbh  of  the  informa- 
tion  reoeived  from  a  police  officer  in  the  order  under  s.  112  of  the  Crimi- 
nal Procedure  Code  in  terms  of  clause  (a)  to  (/)  of  section  110  is  a  suf« 
ficient  statement  of  the  substance  of  the  information  as  required  by  the 
former  section.  It  is  not  necessary  to  give  a  list  of  the  prosecution  wit- 
nessoe  in  such  order.  Section  192  cl.  (1)  is  not  resuricted  to  cases  of 
officers  only,  but  is  wide  enough  to  include  cases  under  Chapter  VIII  of 
the  Code.  Even  if  there  was  no  power  under  the  section  to  transfer 
such  cases,  the  whole  proceedings  would  not,  by  reason  of  s.  529  (/),  be 
void.  Akbar  Ali  Khan  v.  Domi  Lai,  4  C:  W.  N.  821,  followed.  Section 
256  of  the  Code  does  not  apply  to  an  inquiry  under  s.  117.  The  prosecu- 
tor and  the  accused  are  both  equally  entitled  to  a  full  cross-examination 
of  witnesses  called  by  the  Court  under  s.  549  on  matters  relevant  to  the 
enquiry.  The  Court  cannot  restrict  the  cross-examinations  of  such  wit- 
nesses by  either  party  to  the  subjects  on  which  it  had  examined  them. 
Where  an  attempt  was  being  made  to  protract  the  examination-in-chief 
of  the  defence  witnesses  to  a  most  unnecessary  extent  so  as  to  delay  if 
not  to  prevent,  the  final  termination  of  the  case,  and  the  address  of  the 
case,  and  the  address  of  counsel  had  proceeded  for  fifteen  days  it  was 
held  that  the  Magistrate  was  not  unreasonable  in  fixing  a  time  limit    for 
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the  examination-in*chief  of  the  remaining  witnesses,  and  for  the  ciosc  of 
the  address.  In  dealing  with  cases  uader  chapter  VIII  of  the  Code  the 
Magistrate  onght,  especially  where  no  previous  conviction  is  proved^  to 
test  the  pros<*cution  evidence  with  great  care.  Evidence  of  association  with 
bad  oharacters,  who  were  always  suspected  of  being  concerned  in  dacoi* 
ties  and  many  of  whom  were  doing  the  period  of  association  bound  down 
under  s.  110  of  the  Code  or  convicted  of  dacoity  and  theft,  at  various 
times  and  especially  in  most  cases  shortly  before,  and  near  the  place  of, 
a  dacoity,  is  a  sufficient  basis    for  an   order    under  &    110.    Evidence  of 

witnesses  from  villages  where  dacoities  had  occured,  but  which  were  at 
some  distance  from  the  village  where  a  person  resided,  as  to  his  character 

in  connection  the  d«coities,  is  admissible    as    evidence  of   general  repute 

under  s.  117  of  the  Code.    Isri  Prasad,  23  Cal.  621  folio  wed 

'Rampini  &  Sharfuddin  J,  /. 

Chintaman  Singh,  35  Cal,  243. 


-S.  188. — Public  Nuisance — Claim  of  tUle  to  land — Bona  fide 


of  claim — Limitation,  question  of — Where  a  party,  against  whom  a  condi- 
tional order  s.  133  of  the  Criminal  Procedure  Code  is  passed  for  an  alleg- 
ed obstruction  or  nuisance  on  land,  raises  a  claim  of  title  to  such  land,  the 
Magistrate  must  come  to  a  proper  finding  as  to  the  question  of  bona  fides 
of  the  claim;  and  he  is  not  competent  to  decide  whether  it  is  barred  by 
limitation.  Rampini  &  ^hanfuddin  J.  J» 

Kamini  Kumar  Biswas  v.  Empebob,  I.  L.  B  35  Calc.  283. 


M  146,  869. — Jurisdiction — Review. — A  Magistrate  has  no 
jurisdiction  to  review  a  final  order  passed  by  himself  under  s.  145  of  the 
Criminal  Procedure  Code. 

Rampini  &  Shpirfudin  J.  J. 

Pabbati  Chaban  Roy  v,  Sajjad  Ahmad  Chowdhxjry  35  Calc  350. 


S»  146 — Title — Possession — Handing  over  profits  to  party. — 
In  a  case  under  sec.  145,  the  Magistrate  has  no  jurisdiction  to  enquire  in* 
to  the  rights  of  parties.  What  he  has  got  to  look  to  is  the  fact  of  posse- 
ssion only. 

A  Magistrate  in  a  case  under  Sea  145  passed  the  following  order: — 
**I  further  order  that  if  any  fruit  has  been  gathered  on  any  of  the  said  land 
attached  by  order  of  this  Court,  the  proceeds  of  such  fruit,  minus  ex- 
penses, shall  be  handed  over  to  A." 

Held,  there  is  no  authority  in  sec  146  or  any  other  section  to  justify 
such  an  order.  Rampini  &  Sharfuddin  J. 

Abju  Mea  v.  Abmax  Me  a  7  C,  L.  J.  369. 

Digitized  by  LjOOQIC 


Orimmal  Omcs.  Ixi 

-g.   195— jTatu^ion  to  pro9eouie-^ur%ddiction   to  grcMt    or 


revoke  sanction. — Application  was  made  under  section  195  of  the  Code 
of  Criminal  Procednre  to  a  Magistrate  of  the  3rd  class,  who  tried  the  on- 
ginal  case,  for  sanction  to  prosecute  the  complainant.  This  application  was 
refused.  A  farther  application  was  then  made  to  the  District  Magistrate, 
who  granted  sanction.  Held  that  the  Sessions  Judge  had  no  power  set  aside 
the  order  of  the  District  Magistrate  granting  sanction. 

Bichards  J. 

Bam  Deny  v.  Band  Lal  Rai,  30  All.,  109. 

—  S.  196— Sanc6ton  to  prosecute — Revision — Fewer  of  District 

Magistrate.  Application  was  made  by  an  accused  person  who  had  been 
discharged  to  the  trying  Magistrate— a  Magistrate  of  the  first  class— for 
sanction  to  prosecute  the  complainant  under  section  193  of  the  Indian  Penal 
Code.  That  application  was  refused  The  applicant  then  applied  for  8ano> 
tion  to  the  Magistrate  of  the  District.  On  this  the  Magistrate  of  the  Dis* 
trict  directed  the  prosecution  of  the  complainant  under  section  211  of  the 
Indian  Penal  Code.  Held  that  the  Magistrate  of  the  District  had  no  juris- 
diction to  pass  such  an  order,  either  under  section  195  or  section  476  of 
the  Code  of  Criminal  Procedure.  Knox  J. 

MiHi  Lal  t.  Dareti  Phasad,  A.  W.  N.,  1908,  74. 


Ss.  196  (b)  and  476— £Fanction  to  prosecute— Instigating  the 
chowkidar  in  lodging  information — Sessions  Judge's  power  to  grant  sane* 
tion— Penal  Code  sec.  211.  A  chowkidar  lodged  an  information  at  the 
thana  of  the  murder  of  a  girl.  On  the  Police  Report  the  Magistrate  en- 
tered the  case  as  false  and  declined  to  issue  process  against  the  accused  and 
directed  that  the  chowkidar  alone  should  be  first  prosecuted  under  sees. 
182  and  211  I.  P.  C.  and  not  his  instigators.  On  an  application  being  made 
to  the  Sessions  Judge  with  the  view  of  obtaining  sanction  for  the  prose- 
cution of  tho  instigators,  the  Sessions  Judge  granted  the  sanction. 

Held — ^That  the  Sessions  Judge  had  no  jurisdiction  either  under  sea 
195  or  44G  Cr.  P.  C.  as  the  offence  if  any  of  the  alleged  instigators  was  com* 
mitted  by  those  persons  before  the  Police  and  not  before  any  Court  or 
in  the  course  os  any  judicial  proceeding  in  any  Court 

Ramjnm  <fc  Sharfuddin  J,  /. 

Dhakmdab  Kewar  v.  The  Emperob,  12  C.  W.  N.  575  »  7  CaL  L  J.  873 


———868.  106-480— i^(M£«r  of  High  Court — Order  by  Judge  r«- 
fusing  ty  set  aside  an  order  sanction  prosecution — Revision — Order  not 
specifying  the  place  or  occasion  of  offence-defective.— ^Vf  hen  f^  Session^  Jqdge 
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refuses  to  interfere  with  the  order  of  a  Magistrate  sanctioning  prosecution, 
the  High  Court  has  power  to  call  for  and  examine  the  record  and  pass 
su^.b  orders  as  a  Court  of  appeal  could  have  passed  under  section  195  of 
the  Code  of  Crtminal  Procedure.        Aikman,  Karamai  &  Husain  J.  J. 

Serh  mal  v.  Baoion  Prasad  5  AL  L.  J.  247  =  1908,  A,  W.  N.  102  247. 


SS«  4  (h),    106,    200— <Ste<Ji<i<m— Gowmm^frf 

audiority  for  prosecution — Sufficiency  of  authority -^Complaint — Regula- 
rity of  proceedings'^Presumptian  of  regularity  of  official  acts^  Evidence 
Aii(I  of  1819)  e.lH'-'BC'publicatum  of  seditious  articles ^Penod  Code 
(Act  XLV  of  1860)  83.  lU  A,  499,  Exception  (4)— Printer,  liability  of-- 
Aot  XXV  of  1867,  8.  7.— Orders  under  s,  196  of  the  Criminal  Procedure 
Code  should  be  expressed  with  sufficient  particularls  and  with  strict  adhe- 
rence to  the  language  of  the  section.  But  the  real  question  in  such  cases 
is  whether  the  prosecution  was  instituted  under  the  authority  of  Qovem- 
ment.  An  order  purported  to  accord  sanction  to  prosecute  the  editor,  mana- 
ger and  the  printer  of  a  newspaper  under  s.  124  of  the  Indian  Penal  Code 
without  specifying  their  names,  and  containing  a  misdescription  of  the  se- 
ditious article.  A  police  officer  received  it  from  the  Commissioner  of  Police 
and  under  his  directions  applied  for  and  obtained  warrants  from  the  Chief 
Presidency  Magistrate  against  the  accused.  He  was  examined  by  the  Magis- 
trate, but  not  on  oath,  and  his  deposition  was  not  recorded.  On  the  day  of 
the  trial  the  same  police  officer  filed  an  amended  order  under  s.  196  of  the 
Criminal  Procedure  Code  correcting  the  error  in  the  name  of  the  article 
in  the  previous  orders:  Held,  (i)  that  the  prosecution  was  regularly  institu- 
ted, (ii)  That  the  order  under  s.  196  of  the  Criminal  Procedure  Code  was 
not  a  "complaint"  within  s.  4  (h),  but  that  the  application  of  the  police  of- 
ficer for  warrants  in  respect  of  an  offence  under  s.  124  A  of  the  Indian 
Penal  Code,  coupled  with  his  oral  allegations,  though  not  made  on  oath 
nor  recorded,  amounted,  to  a  **complaint^*'  Queen-Empress  v.  Sham  Loll, 
14  Calc.  707,  followed.  (  iii  )  That  the  presumption  ■  under  s.  114  of 
the  Evidence  Act  supplied  any  ommission  either  as  to  the  method  of  the 
communication  of  the  order  to  the  prosecuting  officer,  or  in  the  order-sheet 
of  the  Magistrate,  (iv)  That  the  article  in  question  was  incompatible  with 
the  continuance  of  the  Government  established  by  law,  and  was  seditious. 
It  is  the  duty  of  every  citizen  to  support  the  Government  established  by 
law,  and  to  express  with  moderation  any  disapprobation  he  may  feel  of  its 
acts  and  measure,  (v)  That  the  re-publication  of  seditious  articles  from 
another  newspaper,  one  of  which  only  was  filed  as  an  exhibit  by  the  prose- 
cution and  used  in  the  case  against  the  editor  of  that  paper  on  his  trial  for 
^edition,  wi^s  not  a  report  of  the  proceedings  of  f^  Court  of  justice,  i^d  w|9 
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not  justifiable  under  the  circumtances  (vi)  That  the  presumption  contain- 
ed in  s.  7  of  Act  XXV  of  1867,  in  the  absence  of  evidence  to  the  contrary, 
rendered  the  printer  liable  for  seditious  matters  published  in  his  paper. 

Caapersz  &  Chitty  J.  /. 

Apurba  Krishna  Bose  v.  Emperor,  35  Cala  141. 

• Ss.  196,  637  (a),  and  481— Aftssncc  of  formal    complain% 

immaterial — h.ccti8ed  when  not  prejudiced  where  trial  concluded  soon — 
High  Court's  power  of  Revision  as  regards  finding  on  facts,  S,  was 
prosecated  under  section  505  P.  C.  on  the  strength  of  a  letter  from  the 
Commissioner  to  the  Deputy  Commissioner  coaveying  sanction  of  the  Lo- 
cal Government  under  section  196;  Criminal  Procedure  Code  to  prose- 
cute S.  and  W.  but  no  formal  complaint  was  filed. 

Held,  that  the  proper  and  regular  course  to  have  been  pursued  undoubt- 
edly would  have  been  for  the  Deputy  Commissioner  either  to  have  made 
a  complaint  himself  before  some  other  Magistrate  or  to  have  had  comp- 
laint  made  by  some  person  authorised  under  section  196  Criminal  Pro- 
cednre  Code,  to  make  the  complaint;  but  his  failure  to  do  so  was  a 
mere  irregularity  cured  by  section  537  (a)  of  the  Code. 

'Robertson  &  Kensington  J.  /. 

SwAMiDYAL  V.  The  Crown,  3  P.  W.  R.  30. 


88.  233,234,  2Zb— Misjoinder  of  charges—Distinct  offev^ses 

on  different  dates  during  same  trial — Presidency  Magistrates-^ BefudOfl 
to  talce  oath  or  answer  questions --Penal  Code  ss.  178  and  179.  Where 
the  accused  was  charged  under  two  heads,  first  with  ofienoe  under,  s.  178 
of  the  Penal  Code  committed  on  the  26th  and  the  29th  August  respectively; 
and  secondly,  with  offences  under  s.  179  of  the  Penal  Code  committed  on 
the  above  dates  during  the  course  of  the  same  trial! — Held  per  Bampini  J., 
that  the  trial  was  under  the  special  procedure  provided  for  Presidency 
Magistrates,  that  no  charge  sheet  was  required  to  be  drawn  up,  that  there 
was  no  trial  in  the  sense  of  an  investigation  of  the  facts,  that  the  petiti- 
oner had  been  convicted  only  of  three  offences,  two  of  which  were  of  the 
same  kind,  and  that  s.  234  of  the  Criminal  Procedure  Code  had  not  been 
contravened.  Subrahmania  Ayyar  v,  King  Emperor,  25  Mad  61,  distingu- 
ished, Held,  further,  that  a  Court  acting  under  s.  482  of  the  Criminal 
Procedure  Code  is  not  bound  to  take  procedings  on  the  same  day,  as  it  is 
when  acting  under  s.  480.  Per  Shaarfudin  J.,  that  the  accused  was  not 
charged  with,  nor  tried  at  one  and  the  same  trial  for  more  than  three 
offences  of  the  same  kind,  and  that  s.    234  did   not,  therefore,    apply,  but 
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that  the  case  fell  within  s.  285,  and  that  theie  was,  therefore,  ro  misjo- 
inner  of  charges.  Bampini  &  Shatfudin.  J.  J. 

Bipm  Chandra  Pal  v.  Emperor  86  Calc.  161. 

88.  267,  687 — Refusal  of  Magistrateto iestie  process  to  wii'Msses 

where  none  of  the  ground  vnentianed  in  s.  257  exists  is  iUegaL  The  re- 
fusal of  a  Magistrate  to  issue  pi-ocess  to  witnesses  named  by  the  accused, 
when  such  refusal,  in  regard  to  any  particular  witness,  is  not  based  on  any 
of  the  grounds  mentioned  in  section  257  of  the  Code  of  Criminal  Procedure, 
is  an  illegality  which  cannot  be  cured  by  section  537  of  the  Code.  A  con« 
yiotion  under  such  circumstances  is  illegal  and  will  be  set  aside.  Emperor 
V.  Purushottamy  26  Bom.,  418,  followed. 

Miller  &  Munou.  J.  J, 

Narayana  MuDaLY  v.  BMPEiioa  31  Mad  131. 


-88.  887,  889 — WUh  drawal  or  revoeati&n  and    forfeUwre 


of  pardon — When  the  question  of  forfeiture  should  he  taken  up  and  the 
approver  tried — Impropriety  of  putting  (he  approver  hack  into  the  dock 
and  commibing  him  for  trial  in  the  same  proceedings  with  his  co-acoimd, 
Qeld — ^That  a  pardon  is  forfeited  by  the  approver's  own  act  in  concealing 
a  material  fact  or  giving  false  evidence;  that  if  this  is  clearly  established 
after  he  has  been  examined  before  the  committing  Magistrate  it  is  not  ne- 
cessary that  he  should  examined  as  a  witness  in  the  trial,  but  that  ordina- 
rily proceedings  against  an  approver  who  has  forfeited  his  pardon  should 
be  taken  after  hia  co-accused  have  been  tried. 

To  convict  an  approver  on  evidence  taken  before  he  was  pot 
back  into  the  dock,  is  an  irregularity  calculated  to  prejudice  him;  and 
where  the  particular  points  which  it  was  alleged  that  an  approver  had 
given  false  evidence  and  so  foreited  his  pardon  were  not  clearly  put  be- 
fore him,  so  as  to  give  a  fair  opportunity  of  meeting  the  allegati(Hu 
Held — that  he  was  prejudiced  in  his  defence 

Nqapohnan  v.  Ebcperor  1908  (U.  B.  R.,;  17-10-07.  =  7  Cr.  L.  J.  245; 

— 88.    867,  ^2^— Judgment    of  Appellate   Court— Defective 

judgToent — Appellate  Cmrfs— not  supplvmentary  to  that  of  first  Court 
The  Judgment  of  an  Appellate  Court  must  show  on  the  face  of  it  that 
the  case  of  each  accused  has  been  taken  into  consideration,  and  reasons 
should  be  given,  as  far  as  may  be  necesscry,  to  indicate  that  the  Court 
has  directed  judicial  attention  to  the  case  of  each  accused.  The  q)pellat6 
Court's  judgment  cannot  be  read  in  connection  with,  and  as  supplemen- 
^y  to,  the  judgment  of  the  Court  of  first  instance,  but  must  be    quite  in* 
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dependent  and  stand  by  itself.  Ga&persz  <k  OhiUy  J.  J* 

Jamiat  Mdlliok  y.  Emperor,  35  Calo.  188. 


— Sa  428  and  489 — Conviction  of  two   offences — Appeal — 

One  of  the  convictions  set  aside^Sentence  ncft  reduced.  Where  an  appeal 
from  a  conviction  for  two  offences,  the  conviction  for  one  offence  was, 
set  aside  and  that  for  the  other  retained, 

Heldf  that  to  retain  the  same  sentence  in  appeal  amounts  to  enhance 
ment  of  the  sentence  and  is  contrary  to  law  and  the  sentence  should 
therefore  be  reduced.    Paramsiva  v.   Emperor,  30  Mad.,  44  followed. 

White  G.  J.  ikMiUerii 

Rk  Somasundrum,  3  M.  L.  T.  312. 


SS.  486,  487,  489t— District  Magistrate  cannot  under  s. 
437  set  aside  an  order  of  discharge  on  the  ground  that  the  lower  Court 
had  not  appreciated  the  evidence  properly.  Where  a  District  Magistra|te 
taking  action  under  section  437  of  the  Code  of  Criminal  Proceduce  c^mes 
to  the  conclusion  that  the  evidence  for  the  prosecution  is  reliable,  and 
that  the  lower  Court  has  erred  in  disbelieving  such  evidence  and 
discharging  the  proper  course  for  him  is  to  refer  the  matter  for  orders  to 
the  High  Court,  which  can  deal  with  it  under  section  439.  It  is  not  open 
to  him  to  set  aside  the  order  of  discharge  himself  on  the  ground  that  the 
lower  Court  had  misappreciated  the  evidence.  Queen-Empress  v.  Amir 
Khan,  (  8  Mad ,  377  ),  followed.  Haredass  Sanyal  v.  SarittUla,  (15  Calc. 
621),  followed.  When  a  Court  competent  to  decide  whether  the  accused 
ii  guilt  J  or  holds  that  he  is  not  guilty  on  a  consideration  of  the  evidence 
adduced  by  the  prosecution,  that  finding  should,  if  at  all,  be  set  [aside  only 
by  a  Court  competent  to  set  aside  such  finding  of  fact,  that  is  by  the  High 
Court  under  section  439  of  the  Code  of  Criminal  Procedure  read  with 
section  428.  Sanharan  Nair  J. 

Lakshbunarasappa    v.     Mbeala    Ybnkatappa.     31  Mad.,   138=3. 

M.  L  T.  281. 


S.  487,  202,  204 — Notcie—DiamisBol  of  complaint — Order 
of  further,  inquiry  wiihovt  notice  to  the  accused. — Held,  that  no  notice 
to  the  accused  person  is  necessary  where  the  Court  of  Revision  acting  un* 
der  section  437,  Criminal  Procedure  Code,  directs  further  inquiry 
to  be  made  into  any  complaint  which  has  been  dismissed  under  section 
208,  or  Sub-section  8  of  section  204  of  the  said  Code. 

Rattigan  J, 
QBA^Asmon  V.  The  Crown  3  P.  W,  E.  P.  25. 
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BB.  489 — 'Reviiion — Practice — Diwretion  of  Court  as  to 
efUertaiwnent  of  application  in  revision*  )  HM  that  it  is  not  the  pra- 
ctice of  the  High  Court  to  entertain  an  application  for  revision  on  the 
criminal  side,  where  there  exists  a  lower  Court  having  concurrent  revisi- 
onal  jurisdiction,  unless  a  similar  application  has  first  been  made  to  the 
lower  Court  and  has  been  rejected.  Emperor  v.  Kali  Qharan,  Weekly 
Notes  1904,  p.  238  and  Chillay  v.  Dakar  Huaain,  28  All.,  268,  followed. 

Knox  /• 

Shafaqat-ul-lah  v.  Wali  Ahmad  Khan,  30    AIL  llQt 

-St.  476 — ?rodectUion,  order  for — Indian  Penal  Code^  ss.  Hi, 


119^  193  and  910 — Cognizance  in  the  course  of  a  judicial  proceeding^ 
Jurisdiction-Judicial  proceedings — Eg^cution  proceedings  The  powers 
conferred  by  section  476  of  the  Criminal  Procedure  Code  can  only  be 
exercised  if  the  offences  in  respect  of  which  a  prosecution  is  ordered  have 
come  to  the  cognizance  of  the  Court  in  a  judicial  proceeding.  Execution 
proc63diogs  subsequent  to  the  triftl  of  a  suit  are  not  judicial  proceedings. 
Hara  Ckaran  Mocker jee  v.  Ewiperor,  32  Calc.  867,  followed 

Rampini  &  Sharfudtn,  J.  J. 

Eantoa  Bam  Das  v.  Qobardhan  Das,  35  Calc.  133. 

SB.  476 — Prosecution  for  offence  committed  before  predecessor 
in  office — Practice.  The  petitioner  swore  an  affidavit,  making  certiiQ 
allegations  against  a  peon,  id  a  suit  pending  in  the  Court  of  the  Additional 
Munsif  of  R.,  who  ordered  an  enquiry.  On  the  transfer  of  that  officer,  the 
suit  was  made  over  to  the  2nd  Munsif,  and  the  enquiry  was  continued  by 
the  Ist  Munsif  of  the  place  who  under  section  476  of  the  Criminal 
Procedure  Code  ordered  the  prosecution  of  the  petitioner  for  making  a 
false  affidavit: — Held,  that  the  affidavit  having  been  filed  before  the 
additional  Munsif  the  1st  Munsif  had  no  jurisdiction  to  make  the  order.  Begu 
Singh  v.Emperor^  34  Cala  551,  followed.  "Runga  Ayyar  v.  {Emperor 
29Mad,831,  not  followed.  Bampini  &  Sharfudin. 

Eabtik  Bam  Bhakat  v.  Empefob,  35  Calc.  144 

S.  4:76— Order  for  prosecution— Penal  Code,  sec  Sll— False 
charge,  laying  of  charge  laid  before  the  police  report,  directing  charge 
as  false — Judddal  enquiry,  order  directing — Procedure.  A  criminal 
proceeding  was  instituted  by  a  person  before  the  police  who  reported  the 
case  to  be  false,  and  the  matter  coming  on  before  a  Magistrate  empowered 
to  dispose  of  police  reports  he  made  an  order  making  over  the  case  to  ano- 
tUer  Magistrate  for    judicial  in(^uiry.    Thi^  Magistri^te    aft^r    holding  a 
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jndieial  inquiry  as  directed  Bubmitted  a  report,  upon  which  the  other  Ma- 
gistrate made  an  order  to  the  following  effect,  .'viz. — fFhe  complainant's 
charge  has  been  established  to  be  false  and  hence  no  process  shall  be  issued 
i^nst  the  accused  and  the  complaicant  shall  be  proceeded  with  under 
sec.  211,  L  P.  Code''  and  upon  prosecution  of  the  complainant  she  was 
convicted  under  sec.  211  of  the  ?•  Code. 

Held,  that  the  offence  of  institating  a  false  complaint  not  having  been 
committed  before  the  Magistrate  who  ordered  the  piosecution  of  the  pe- 
titioner was  bad  and  contrary  to  law  and  the  proceedings  must  be  quas- 
tioned. 

Hdd  also  that  the  proper  course,  in  such  a  case,  should  have  been 
to  direct  the  police  to  lodge  a  complaint,  Haibat  v.  The  Emp§ror,  (1905^ 
33  Calc  20  followed.  Caspersz  &  ChUty  J.  /. 

Abdul  v  The  Emperor,  7  C,  L.  J.  371. 


Seos,  489,  476 Revision^Criminal    cdsea— Sanction  to 

proeeoute — Powers  of  Chief  Court  when  order  of  prosecution  is  passed 
by  Revenue  OivU  Court  It  is  competent  to  the  Chief  Court  to  revise 
under  section  439  of  the  Criminal  Procedure  Code  an  order  passed  by  any 
Court,  Civil,  Criminal  or  Revenue^  either  under  asction  476  of  the  Crimi- 
nal Procedure  Code.  Full  Bench. 
BisHEN  SmaH  v.  Ahritsaria,  9  P.  L.  B.  317. 

Sea  488—'  May" — Discretion.    The  use  of  the  word  "may' 
in  seo.  488,  Cr.  P.  C.  shows  that  a  Magistrata  has  a  discretion  ;to    decide 
in  what  cases  the  award  of  maintenance  may  properly  be  made,  though 
the  discretion  must  be  exercised  judicially  and  reasonably  and  ;not    capri- 
ciously. 

Held  also  that  the  refusal  to  make  an  order  for  maintenance  against 
the  husband  on  the  ground  of  the  woman  living  in  adultery  with  a  low- 
caste  man,  was  a  proper  exercise  of  the  discretion  vested  in  the  Magistrate. 

Benson  &  Miller  J.  J. 

PouNAYU  V.  Perita  Moop  Pan,  18  M.  L.  J.  150  =  3  M.L.  T.  269. 

Jnry— Misdirection  to --Confession — Evidence  Act,  ss,  S7  and  50— 
Confession  of  an  accused  person,  which  is  not  the  immediate  cause  of  the 
discovery  of  stolen  property  in  the  house  of  another  accused  cannot,  under 
s.  SO  of  ihe  Evidence  Act,  be  considered  as  against  such  other  accused-^ 
Statement  made  by  a  witness  to  a  Police  Inspector  or  to  an  investigating 
Magistrate  who  is  n4)t  the  Committing  Magistrate,  though  in  the  presence 
of  ihe  acQUsed,  not  admissible  as  ^v^^no^.— Und^r    segtions   27  and  30  of 
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thd'  Efidenoe  Act,  a  oonfession  made  by  one  aocused  oao  be  taken  into 
conBideration  against  another  aeoused  when  such  oonfeseion  is  the  imme- 
(tiateoaoee  of  the  discovery  of  some  fact  relevant  as  against  such  other 
accused;  and  a  direction  to  the  jury  to  take  such  confession  into  conside- 
ration, when  it  is  not  the  immediate  cause  of  any  such  discovery,  is  a  mis- 
direction; it  is  also  a  misdirection  to  ask  the  jury  to  take  into  coneideration 
against  the  accused  a.  statement  made  by  a  witness  before  a  Poli^  Inspector 
or  before  a  Magistrate  who,  though  an  investigating  Magistrate,  is  not 
the  Committing  Magistrate,  when  such  statement  is  withdrawn  before  the 
Committing  Magistrate  and  before  the  Court  of  Sesson. 

Benson  &  MiUer  3*  J. 
Sankappa  Rai  v.  Emperor  81  Mad.,  =3  M,  L.  T.  270. 


Evidence  act,  See.  S5  &  96— New  trial  orderaA— Where  ai  wit- 
ness for  the  prosecution  was  allowed  to  give  hear  say  evidence  as  to  the 
guilt  of  one  of  the  accused  and  statements  made  by  the  accused  when  they 
were  in  polioe  custody  were  recorded  ae  confessions  and  the  jury  was  mis- 
directed by  being  told  that  confessions  to  the  police  if  followed  up  by  the 
pteduetion  of  stolen  property  were  admissible  and  the  judge  did  not  warn 
the  jury  to  take  the  case  of  each  accused  separately  and  that  a  confession 
by  one  aocnsed  involving  himself  alone,  could  not  be  used  against  the  other 
accused.  Held  that  a  new  trial  must  be  ordered. 

Pallia  &  Mnnra  J.  J. 

In  r£  Acchabba  3  M.  L.  T.  263« 

Kathiawar— Penal  Code  sec.  497i  4:9S— Special  rules  passed  in 
Malia  State  in  1878  for  adultery  and  co-habitation  with  other's  wife, — The 
special  Rules  (called  the  salmon  Rules)  passed  in  Malia  state  in  1878  re- 
gafding  adultery  and  co*habitation  with  another's  wife,  do  not  oust  the  ap- 
plication of  the  ordinary  criminal  law,  as  they  do  not  expressly  exclude  the 
right  of  an  ii^wed  husband  to  make  a  Criminal  complaint  and  seem  to  go- 
vern a  civil  plaint  in  order  to  save  lengthy  civil  procedings  (  which  would 
tend  to  aggravate  to  create  a  breach  of  the  pubUc  peace),  and  if  their 
intention  were,  as  the  Rules  say,  to  follow  that  procedure  in  all  Buch 
cases,  and  to  prevent  a  criminal  complaint,  it  would  be  quite  uUra  vires, 

MowAR  Baikal  v.  Crown  17  C.  L.  R. 

Penal  Oode  es.  28,  231 — Courterfeiteng  coin — DeJinitian—IntmHon. 
In  order  to  constitute  the  offence  defined  by  section  231  of  the  Indian 
Penal  Oode,  it  is  not  necessary  that  a  counterfeit  coin  should  be  made 
ydik  the  primary  intention  of  its  being  passed  as  genuine:    it  is  su^oient 
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if  the  resemblance  to  genuine  coin  is  so  close  that  it  is  capable    of  being 
passed  as  snch,  Bannerji  &  Aikman  J.  J. 

Emperob  v.  Qadib  Bakhsh,  so  AIL  93. 

Sea  84 — Common  iifUentiotk  To  render  a  pc^s^n  liable 
under  sec.  34,  the  common  intention  must  cover  the  act  done  by  all  the 
several  persons.  Shaw  J, 

Nga  Tun  Bow  y.  Emperor,  7  Cr.  L.  J.  205,  (U.  B.  R.  Or.  1907). 

S.  62— Cases  when  forfeiture  of  property  advisable.  Held 
that,  sentence  of  forfeiture  of  the  property  of  a  criminal,  under  section 
62  is  not  advisable  in  cases  of  private  crime,  but  such  like  severe  measures 
are  justifiable  only  in  the  caseR  in  which  are  omitted  offences  of  a  poli« 
tical  nature  against  the  State  or  affecting  the  safety  of  the  pablio  or  some 
section  of  it.  Robertson  and  Kensington  J.  J. 

IfAGHARSINQH  V.   ThE  EiNG  EmPEROR,  3  P.   W.  B.  26. 


Sea  76 — Ten  year's  interval  between  previous  and  subse- 
quent convictions  for  petty  offences— Convict  of  advancedage.  Held,  that 
sections  75  I.  P.  C.  should  not  be  applied  mechanically  in  a  case  where 
the  previous  convictions  lor  petty  offencss  are  10  years  old  and  the  sub- 
sequent one  is  also  for  a  very  similar  offence  the  convict  has  .adopted  re- 
gular work  for  earning  his  livelihood  since  his  release  from  jail,  is  of  ad« 
vaaced  age  and  a  large  family  depends  upon  him  for  support. 

Sentence  of  seven  years'  transportation  for  life  reduced  to  one    year's 
rigorous  imprisonment.  Kensington  J. 

Easimam  t.  The  Crown,  3  P,  W.  R.  243. 


H98.  99  147,  — Entry  on  land    in  possesion   of  another — 


Temporary  occupaiion— Unlawful  assembly — Privaie  defence,  right  of 
ss.  99,  101,  104,  ^47,  The  petitioners  went  with  three  ploughs  on  land 
to  which  the  complainant  had  the  right  of  possession,  and  of  which  be  was 
in  possession  rill  such  entry,  and  began  to  plough  up  the  land,  to  uproot 
some  castor  plants  and  throw  them  away,  while  they  were  thus  in  actual 
but  temporary  occupation,  the  Complainant  and  hi^  party  went  on  the  land 
and  tried  to  unyoke  the  cattle,  wherupon  a  riot  took  place: — Heli,  that 
the  petitioners  were  not  justified  in  entering  on  the  land,  in  ploughing  it, 
uprooting  the  plants  and  throwing  them  away,  that  they  were  members  of 
an  unlawful  assembly  the  common  object  of  which  was  to  enforce  a  right 
or  supposed  right  for  the  exercise  of  which  they  were  prepared  to  use 
force  and  that  their  action  in  beating  the  complainant's    party   was  not 
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justified  by  the  fact  of  their  having  obtainedi    emporary  ocupcation.    The 
right  of  private  defence  of  property  is  a  restricted  one. 

MUtra  &  Carpersz  J  J. 

JaiKAK  Mahton  v.  Emperor  35Calc.  103. 

-Sees.  99,  147  -Right  of  private  defence— Tirm  to  have  reco- 


uree  to  thepwblie  authorities— Person  in  possession  of  property — Rioting 
There  is  no  right  of  private  defence  where  there  is  time  to  have  recourse 
to  the  public  authorities. 

When  both  parties  arm  themselves  for  a  fight  to  enforce  their  right 
or  supported  right  and  deliberately  engage  in  very  largenumbers  in  • 
pitched  battle,  killing  one  man  and  wounding  others,  the  questions  as  to 
who  began  the  attack  and  who  were  in  possession  of  the  property  do 
not  arise. 

The  law  does  not  delegate  to  any  private  individual  the  functions  of 
those  public  officers  who  are  specially  charged  with  the  protection  of  life 
and  property. 

No  one  has  a  right  to  assemble  in  large  numbers  and  court  an  attack 
by  aa  opposing  party.  In  such  a  case  the  right  of  private  defence  does 
not  exist.  Rampini  &  Sharfuddin  J.  J. 

Kabiruddin  v.  King  Ebipbror  7  C.  L  J,  359  =  12  C.  W.  N.  379. 


-sec  178 — Refusal  to  give   evidence  on  the  ground  of  twm- 


payment  of  expenses. — A  withness  in  a  Civil  case  is  entitled  to  payment 
of  his  expenses  before  he  gives  evidence.  If  he  is  not  paid  he  is  not  bound 
to  appear  at  all  in  answer  to  the  summons,  and  it  is  no  offence  to  refuse 
to  give  e7idence  on  the  ground  of  insufficient  payment  of  expenses  before 
the  Judge  has  decided  that  the  payment  made  was  sufficient. 

Shaw  J. 

Nga  Pyv  V,  Empbror  7  Cr.  L.  J.  P.  208  (U.  B.  R.  Cr.)  1907. 

198 — Prosecutions  in  alternative  in  respect  of  siatements 


made  under  s.  16 i  of  the  Criminal  Procedure  Code  and  svhsequenUy  as 
a  witness  in  Court  Criminal  Procedure  Code,  s.  164 — A  complaint  was 
made  to  the  police  charging  T,  S  and  a  third  person  with  having  commit- 
ted an  offence  under  section  420  of  the  Indian  Penal  Code.  During  the 
investigation  T  was  examined  on  oath  by  a  Magistrate  under  the 
provisions  of  section  164  of  the  Code  of  Criminal  procedure.  As  the 
result  of  the  police  investigation  S  was  placed  on  his  trial 
and  T  appeared  as  a  prosecution  witness  and  made  a  statement  which  ap- 
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peaied  to  the  Court  to  be  oontradictory  of  his  statement  previously  made 
nnder  section  164.  Held  that  there  was  no  legal  objection,  if  the  two 
statements  were  in  fact  contradictory,  to  the  prosecution  of  T  on  a  charge 
in  the  alternative  under  section  193  of  the  Indian  Penal  Code.  Queen^ 
Smpress  v.  Khem  22  All,,  115  followed.  Knox  J. 

Empsbob  v.  Tasadduk  Husain,  a.  W.  N.,  1908,  73. 

8.  216— Object  of.  S.  205  of  the  I.  P.  Code  is  not  in- 
tended to  apply  to  the  actual  thief.  It  means  that  any  one  who  takes 
a  gratification  under  pretence  or  on  account  of  helping  the  owner  to  re- 
cover the  goods,  commits  an  offence  at  the  time  he  takes  the 
gratification;  but  he  may  condone  the  offence  and  avoid  punishment  by 
using  all  means  in  his  power  to  cause  the  offender  who  took  the  property 
and  convicted  of  the  offence  committed.  F.  B. 

Nga  Twet  Pe  v.  K  EBiP,  14  Bur.  L.  R.  97. 

Ss>  861,  868 — A  female  minor  leaving  parents  aa  pre  ar^ 
ranged  of  her  own  accord — Accused  meeting  and  doping.  Where  a  fe- 
male minor,  by  the  concerted  arrangement  with  the  accused  left  the  house 
of  her  parents  of  her  own  accord  intending  not  to  return  and  went  to  the 
accused  at  a  place  appointed  and  eloped  with  him  willingly. 

Held,  that  the  accused  was  an  actual  participator  in  the  minor's  leav* 
ing  her  parent's  house  and  therefore  was  rightly  convicted  of  kidnapping 
from  lawful  gaardianship.  Shaw  3. 

Nga  Tb  Hla  v.  Empbbor  Cr.  L.  J.  R.  210  (1907,  U.  B.  R.  Cr.) 

sec.  826 — QrievouB   hurt — Eeeance  of  offence — Jury — Ver- 

dust  of  •*  guiJIiy  hut  not  voluntarily^  '*  meaning  of-^Sec.  SS8,  conviction 
under — Causing  grievous  hurt  by  rash  and  negligent  act — Criminal  Pro- 
cedure Code  Sees,  237,  288. — To  constitute  an  offence  under  sec.  826  of 
the  Penal  Code,  the  act  must  have  been  done  "voluntarily" — that  is  of  the 
very  essence  of  the  effence. 

When  an  accused  person  was  charged  with  commiting  offences  under 
sees.  ^04  and  326  of  the  Penal  Code,  and  tried  before  a  jury,  and  thelat- 
ter  found  him  not  guilty  under  sec.  304,  but  returned  a  verdict  of  "guilty 
but  not  voluntarily"  under  sec,  326,  and  the  Judge  without  asking  the  jury 
to  explain  the  verdict  discharged  them  and  then  convicted  and  sentenced 
the  accused  under  aec.  338  of  the  Penal  Code. 

Held,  that  the  verdict  on  the  charge  under  sec.  326  was  in  effect  a 
verdict  of  ''not  guily"  and  the  accused  was  entitled  to  an  acquittal 

The  Emperob  v.  KnuDuaAM  Dass  12  0-  W.  N.  630. 
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sees,  879  and  430— TAc/*  of  water  running   through  an 

a/rUficial  channel — Mischief  by  causing  adiminution  of  the  supply  of 
wat&r  for  agricultural  purposes — Bond  fide  claim  of  right,  facts  negati- 
ving.— ^Water  running  freely  from  a  river  through  a  chwinel  made  and 
maintained  by  a  person  cannot  be  the  subject  of  theft  (Ferens  v.  O'  Brien 
11  Q.  B.  21  diftinguifihed).  Where  the  accused  took  water  that  ^as  run- 
lUttg  fir^ely  from  a  river  through  a  pyne  made  and  maintaintd  by  another 
Cor  i^igation  purpofijDS  aad  it  was  found  that  the  accused  were  not  acting 
under  abonft  fide  daitn  of  right  and  their  act  oaugpd  adiminution  of  the 
supply  of  water  for  agricultural  purposes, 

Held — That  the  accused  commited  an  offence  under  sec,  430  I.  P.  C. 
even  though  there  was  no  evidence  to  prove  that  the  accused  knew  at  the 
time  they  took  the  water  that  any  lands  were  being  actually  irrigated  with 
the  water  of  the  pyne. 

Held  further  (Woodroffe  J.  dubituntes)—Thht  under  the  circumstan- 
ces of  the  case  and  having  regard  to  the  history  of  the  pyne,  the  accused 
were  not  under  a  bona  fide  belief  that  they  were  entitled  to  take  the 
water.  Oeidt  and  Woodroffe  J.  J. 

Emperor  v.  ShbikhA.ripf,  12  C.  W,  N.  P.  584. 

S60S*  417,  611 — Attempt  to  cheat — False  represintaiion 
to  pleader — Damage  or  harm  in  rmnd,  reputation-Complainant,  position 
of. — Where  A  falsely  representing  himself  to  be  a  member  of  the  firm  of 
B,  which  firm  were  clients  of  a  pleader  C,  went  to  the  pleader  and  ins- 
tn^ted  }xim  to  writo  a  letter  oo  behalf  of  B,  cancelling  a  o^rtain  contract 
and  where  C  wrote  the  letter  bnt  instead  of  dispatching  it  to  the  addressee 
sent  it  to  B's  shop  where  the  fraud  was  discovered.  Held,  the  despatching 
of  thp  letter  would  have  caused  injury  to  the  pleader  in  mind  and  reputa- 
tiop,  k»  would  certainly  have  been  likely  to  lose  reputation,  and  perbftps 
business,  if  it  appeard  that  he  had  been  negligent  apd  had  been  readily  4^ 
ceived.  Held,  therefore,  that  A — was  rightly  convicted  of  attempt  at  cheat* 
ing.  The  prosecutor  in  all  Criminal  cases  is  really  the  crown;  the  complai- 
nant merely  sets  the  machinery  of  the  Court  in  motion.  In  a  case  of  chea- 
ting, it  is  not  necessary  that  the  complainant  should  have  been  the  person 
deceived.  Bampini  &  Sharfuddin  /.  J- 

Mahadbo  Lal  King  Empkiior  7  C.  L.  J.  375. 

Workmen's  Breach  of  Contract  Aot  (Act  XI  n  of  i860),  sec.  2. 
Jurisdiction  of  Magistrate  to  order  delivery, — Held  that  under  sec.  2  of 
Act  XIII  of  1859,  a  Magistrate  has  no  power  to  order  delivery  of  a  jewel 
contracted  to  be  made.  Munro  &  Oankaran  Natr  /.  /. 

MuNuswAMi  V.  Strunivasube  3  M.  li.  T.  292, 
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DIGEST  OF  INDIAN  (CRIMINAL)  CASES- 

Anns  Aot,  1878,  B.  i32.— Scope  o/— DaWvery  of  gv.n  to  servont 
Section  22  of  the  Indian  Arms  Act,  has  no  application  where  a  master 
delivers  a  gon  to  his  servant  in  order  that  the  latter,  though  not  licensed 
under  section  13,  may  shoot  with  it.  The  word  "  possession  "  in  the 
former  section  means  something  different  from  the  mere  control  which  is 
devolved  by  such  delivery, 

Empkbob  v.  Mukunda,  4  Nag.  L.  R.  78. 

Boiler  Inspection  Aot,  (2  of  1891)  sec.  29  (1),  (b)-lfeanttifli 
of  «  inivred  and  immediaU  mana^emtmt  <vnd  charge.  "  The  words 
«  indirect  and  immediate  management  and  charge,  "  in  snb-seoUon  (1)  (b) 
of  section  29  of  the  Bombay  Boiler  Inspecfcion  Act  II  of  1891,  (as  applied 
to  Berar)  expUined.  It  is  a  question  to  be  decided  from  the  dronmstanoee 
of  eaoh  case  whether  the  Engineer  can  ba  said  to  have  been  indirect  and 
immediate  charge  of  the  boiler,  and  the  words  do  not  neeeeswily  mean  that 
|he  Engineer  is  to  have  his  eyes  fixed  on  the  boiler  all  day. 

BMPEROb  V.  Ranu  Bbhaeilai.  IV  N.  L.  R.  95. 

Burma  Gambling  Aot  (1897),  sec.  Q-Seairoh-Evtry-Pro. 
mimvplwn  from.  dMoowry  of  the  tentmt$  of  gaming  common  gaming  house 
lid  ofHiiim  mzeA  in  seardir-Oriminal  Proeedme  Gode,  1898,  8.  m. 
No  lieenmption  arises  nniersec.  7  of  the  Burma  Gambling  Act  nnle«i 
the  search,  as  well  as  the  entry,  ie  made  in  accordance  with  the  provisions 
of  section  6,  and  cons^inently  in  accordance  with  the  provisions  of  sec- 
tions ^102  (3)  and  103  of  the  Orimmal  Procedure  CJode.  Where  a  list  of 
artielw  seized  in  a  house  entered  under  section  6  of  the  Gambling  Aot  was 
wHtten  on  three  sheets  of  paper,  the  first  of  which  only  was  signed  by 
the  witnesses  it  was  held  that  only  the  articles  mentioned  on  the  firat 
sheet  had  been  seized  in  accordance  with  the  provisions  of  sec  103  of  the 
Criminal  Procedure  Code,  and  as  no  instrument  of  gaming  were  mentioned 
in  that  sheet,  it  followed  that  no  instrument  of  gaming  h«i  been  sei»d 
»k  a  search  made  in  accordance  with  the  provisions  of  sectaon  6  of  the 
Gambling  Act,  and  that  therefore  the  piesumption    provided^  ^eec  7 

*'  '^"'L^  SING  v.  EMFEBOB.  4  L.  B.  R.  184-7  Grim.  L.  J.  411. ' 
Criminal  Prpcednre  Code-/«m«c(i<?n-S«?ttnty  to  keep  the  yeooe-r 
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DUtrid  M.ag%8trat6 — Appellate  Cofirt  power  of,  to  direct  seowrity  to  keep  the 
peoM^emmklion  by  a  second  or  third  dose  Magirirate.  An  appellate 
Court  cannot  exerdse  the  power  given  by  section  106  (8)  of  the  Criminal 
PioMdire  Gb^e,  where  the  eonviotion  has  not  been  by  a  Conrt  specified  in 
snb-seetioB  fl),  Rampini  &  Sharfudin  J.  J. 

EllPKROR  V.  MOMIN  MALiATA,  35  Calc.  484  =  7  C.L.J.  602 » 12  C.W.N.  752. 

i.  118 — Surety.  Fitneee  of— Inability  to  control  person  bou^nd 
down.  The  test  of  the  fitness  of  a  surety  is  not  whether  he  can  snper^e 
the  person  bound  down,  but  whether  he  is  a  person  of  sufficient  substance 
to  warrant  his  being  accepted.  Abinaeh  Malaker  v.  Empress.  4  C.  W.  N. 
797  Ram  Pershad  v.  King-Emperor,  6  C.  W.  N.  563,  followed.  (^VLten^ 
Empress  v.  Tom  (1895)  AIL  W.  N.  143  and  Queen-Empress  v.  Rahim  Baksh 
20  All.  206,  dissented  from.  Rampini  &  Sharfudin  J.  J. 

Adam  Sheikh  r.  Emperob,  85  Calc.  400. 

section  123  (and  2),  897— Detain  in  custody— failing  to 
give  security — NnUure  of  imprisonment— Second  spUence—how  to  be  ear^ 
ried  into  effect — The  words  "committed  to  prixm"  used  in  section  123  (1\ 
Code  of  Criminal  Procedure,  1898,  are  equivalent  to  a  sentence  of  imprison- 
ment,  and  do  not  merely  mean  commited  to  custody.  The  words,  ''detained 
in  prison,"  in  subsection  (2)  have  also  a  similar  meanmg. 

A  person  failing  to  give  security  for  his  good  behavinar  is  liable  to 
imprisonment  and  the  imprisonment  takes  effect  from  the  day  on  which  the 
warrant  of  the  Magistrate  directing  detension   in  prison  has  been  executed. 

I  wa9  required  to  furnish  security  to  be  of  good  behaviour  or  be  rigor- 
ously imprisoned  for  three  years.  The  order  was  submitted  to  the  SessioBs 
Jodge^  and  I  was  ordered  to  be  rigorously  imprisoned,  pending  the  order  of 
the  Sessions  Judge.  In  the  meantime  I  was  convicted  for  another  offence 
by  another  lEagistrate.  Held,  that  the  former  sentence  should  by  carried 
out  first  {FuU  Bench) 

Kino  Empbrob  ▼.  Julakhan  5  A.  U  J.  B.  318  s  1908  A,  W.  N.  133. 


Sfl.  118, 129,  860. — Security  proceedings-^eventvie  sectiane- 
order  on  evidence  recorded  by  predecevsor  security  for  more  than  one  year 
suJbmission  of  proceedings  to  Sessions  Judge-order  of  Sessions  Judge— pe- 
riod of  imprisonment  in  default  of  security.— Vfhen  a  Magistrate  makes 
an  order  under  section  118  of  the  Criminal  Procedure  Code  requiring  an  ac- 
cused person  to  give  security  for  more  than  one  year,  the  Magistrate  himself 
has  no  power  to  pass  any  order  for  imprisonment  in  default  of  the  security 
being  given.  He  can  only  issue  a  warrant  for  the  detention  of  the  accused 
pentfing  tha  orders  of  sasnons  Judg^e. 
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The  proeeedingB  in  such  a  case  are  not  liud  before  the  Seisions  Judge 
for  confirmation  of  an  order  bat  for  the  purpose  of  his  passing  an  order 
himself  under  section  123  (3)  of  the  Criminal  Procednre  Cbde.  The  period 
for  whieh  imprisonment  in  d^ault    of  giving  security  is  ordered  must  co- 

iodde  with  the  period  for  which  security  is  demanded. 

Fox  a  J. 
Emperor  v.  Myataungs*  L.  B.  R.  135  c  7  Grim.  L.  J.  412. 


Sa    133 —Procedure^Obstruotion    to  puUie     way^^ 

Jury ^  White,  at  the  request  of  a  person  upon  whom  a  notice  has  been  serv- 
ed under  section  183  of  the  Code  of  Criminal  Procedure  a  jury  is  appointed 
under  section  133  of  the  Code,  it  is  within  the  competence  of  the  jury  to  de* 
cide  as  to  the  validity  of  an  objection  thai  the  way  alleged  to  have  been  obs- 
tructed is  not  a  public  way.  It  is  not  for  the  Magistrate  to  decide  whetiier 
such  an  objection  is  raised  bona  fide  before  referring  it  to  the  jury. 

Held  also  that  there  is  do  special  procedure  laid  down  by  the  Code  to 
be  adopted  by  a  jury  appointed  under  section  183  in  coming  to  a  finding 
on  the  questions  submitted  to  them.  Qwen-Empresa  v,  KhushcUi  Bcim  (  I. 
L.  R.,  18  AU.  158)  referred  to. 

Hdd  also  that  a  person  who  has  applied  for  a  jury  under  section  138 
is  bound  by  the  verdict  of  the  jury,  and  cannot  afterwards  raise  sucA  a 
plea  as  that  the  obstruction  was  caused  in  the  exercise  of  a  bona  fide  claim  of 
right.  In  the  matter  of  the  petition  of  Lachman  (Weekly  Notes  1900,  p.  180^ 
followed.  Knox  J. 

Emperor  v.  Bam  Bila,  A.  W.  N ,  1908,  151. 


seo.  146  — Trial  as  in  a  dvU  smt-^HttUment  proeeeding^ 
order  in,  if  to  be  given  effect  to — The  Magintrate  should  not  deal  with  a  pro- 
ceeding under  sec.  145»  Cr.  P.  C.^  as  if  it  is  a  civil  suit. 

Wh^e  the  Magistrate  tried  a  case  under  sec.  145,  Cr.  P.  C,  as  if  it  was 
a  civil  suit,  framed  several  issues  and  discussed  them  at  length,  but  did  not 
deal  with  the  question  of  poscession  except  that  in  only  one  passage  in  his 
judgment  he  observed  that  the  oral  evidence  as  to  actual  possession  was  in 
favour  of  the  second  party  but  in  his  final  order  declared  the  first  pirty  to 
be  in  possession  in  order  to  give  efiect  to  a  certain  order  of  the  settlement 
department, 

Held — that  the  Majistrate's  order  was  without  jurisdiction.  The  only 
question  the  Majistrate  had  to  decide  in  the  case  was  who  was  in  actual 
possession  of  the  land  in  dispute  and  as  he  had  not  done  so^  his  order  was 
entirely  without  jurisdictioa  Rampini  &  Sharfuddin  J.  J. 

KocHAi  Fakir  v.  Bomeshchandfa  Biswas,  12  0.  W.  Jf.  778. 
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—Sec.  148— Omwston  to  examine  witness  and  ifiquire  into  Hie 

question  of  poseession-Absence  of  a  partySigfiaiiire  of  thejvdicial  ojfficer 
in  ajvdicial  order. — Where  in  a  proceediDg  under  see.  145,  Cr.  P.  C,  one 
of  the  parties  being  absent  though  served  with  notice,  the  Magistrate  on  the 
written  (tat ernes  t  of  the  other  party  declared  them  to  be  in  possession, 
Held— That  the  order  of  the  Magistrate  was  without  jurisdidioo.  It  was 
his  duty  to  inquire  into  the  question  of  poeeession  and  in  the  absence  of  the 
parties,  he  would  have  been  well  advised  to  abstain  from  passing  any  order 
under  see.  145,  Cr.  P.  0. 

A  Magistrate  should  sign  his  name  in  full  in  a  judicial  order  made  under 
sea  146  Cr.  P.  C.  and  should  also  note  his  offidal  position. 

Rampini  &  Sharfuddin,  J.  J. 
NoJEW  MiRDHA,  V.  Jamaloli  BLhatifa,    12  C.  W.  N.  771. 

——8.  190— Power  of  Magistrate  to  order  prosectUion  of  offender 

not  arreded  by  poUce— first  informaiion  report— final  report— In  a  ease 
sent  up  by  the  Police,  the  Magistrate  acquitted  the  accused,  but  ordered  that 
another  person  should  be  sent  up  for  trial.  The  Magistrate  was  not  empow- 
ered under  section  190  (1)  (c)  of  the  Criminal  Procedure  Code  to  take  cogni- 
zance of  offences  of  his  own  motion.  Held,  that  the  Magistrate,  although  not 
so  empowered,  was  competent  to  order  the  prosecution  of  any  person  impli- 
cated on  receipt  of  the  first  information  report  from  the  Police  and  a  for- 
tiori after  having  received  the  final  report)  and  having  himself  examined 
witnessea  Jrwin  J. 

Haeima  Alii  v.  Emperor  4  L.  B.  R.  137  » 7  Crim.  L.  J.  414. 


••  196— Application  for  sartction  to  prosemte—Dismssal  of 

the  appUcation  for  default— Appellate  Court  camiot  grant  on  appeal— 
Dismissal  of  application  for  default  not  permissible— Revieiv  of  ord&r  not 
permissible  under  the  Code.  An  application  was  made  by  the  Public  Pro- 
secutor of  Be[gaum  to  the  Subordinate  Judge  of  Qokak  for  sanction  to 
prosecute  one  G  for  offences  committed  in  his  Court.  The  Public  Persecutor 
failed  to  appear  in  the  Court  on  the  day  and  at  the  hour  fixed  for  the 
hearing  of  the  application.  The  Subordinate  Judge  dismissed  the  application 
as  for  default.  On  an  appUcaUon  being  made  to  review  this  order,  the  Sab- 
ordinate  Judge  decUned  to  do  sa  On  appeal,  however,  the  District  Judge 
granted  the  sanction  under  sec.  195  of  the  Criminal  Procedure  Code  of  18f8> 

Held  that  the  District  Judge  had  no  jurisdiction  to  accord  the  sanction 
on  appeal,  under  section  195  of  the  Criminal  Procedure  Code  inasmuoh  as 
there  was  no  sanction  given  or  refused  by  the  Subordinate  Judge.  The  only 
jurisdiction  which  the  District  Judge  had  under  the   ciroumstancee    was  ^ 
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revise  the  order  passed  by  the  Subordinate  Judge  dismissing  the  applications 
as  for  de&ult. 

Edd,  further,  that  there  was  nD  provision  in  the  Criminal  Procedure 
Code  which  warranted  the  Subordinate  Judge  in  rejecting  or  dismissing  the 
application  of  the  Public  Prosecutor  because  of  his  failure  to  appear  at  the 
time  the  application  was  called  on  for  dismissal.  The  Subordinate  Judge  was 
bound  to  consider  the  application  on  its  merits,  even  though  the  party  who 
made  it  was  not  there  to  help  the  Court. 

Held,  also,  that  Subordinate  Judge  had  no  power  to  review  his  order 
because  the  Criminal  Procedure  C^de  contained  no  provision  giving  jurisdio* 
tion  to  a  Court  to  review  orders  parsed  under  it. 

Chandavarher  &  Knight  J.   J 

In  se  Gopal  Siddeshwab.  32  Bom.  203. 


s.  196,  4:76— Iniian  Venal    Code  sees.    198,  210— Sotidton 

to  prosecute — Refusal  by  Subordinate  Judge  District  Judge  on  appeal 
may  instUuie  proceedings  under  sec.  ^IQ—Comi— Interpretation.  )  An 
application  was  made  to  a  Subordinate  Judge  for  sanction  to  prosecute  L 
for  offences  punishable  under  sections  198  and  210  of  the  Indian  Penal  Code 
The  Subordinate  Judge  refused  to  grant  the  .sanction.  On  appeal,  the 
District  Judge  varied  the  order  and  directed  the  lower  Court  to  prosecute 
L  for  an  offence  under  section  210  of  the  Indian  Penal  Cede. 

Hdd,  that  the  District  Jud^^e  had  jurisdiction  to  pass  an  order  under 
section  476  of  the  Criminal  Procedure  Code;  that  it  was  not  competent  to 
him  to  direct  the  Subordinate  Judge  to  prosecute  L  for  an  offence  under  section 
210  of  the  Indian  Penal  Code  and  that  he  should  himself  have  prooeeded 
according  to  clause  (&)  of  section  195  read  with  section  476  of  the  Criminal 
Procedure  Code. 

The  word  "Court"  in  s action  476  of  the  Criminal  Procedure  Code 
indndes  within  its  scope  the  obher  Courts  to  which  such  Court  is  subordinate 
referred  to  in  section  196  of  the  Code.  "Regu  Singh  v.  Emperor  34  Calc. 
661,  dissented  from.  Chandavarhar  &  Knight.  J.  J. 

IN  RE  LAKsmnDAS  Laui,  32  Bom.  184 

8.  198— "Person  aggrieved^* — Bigamy— Complainl  by  a    bro. 

iher  of  (ke  husband— Penal  Code,  a.  495.  )  Eeld,  that  a  brother  of  the 
husband  of  the  woman  who  committed  bigamy  is  not  as  such,  a  person  ag« 
grieved  within  the  meaning  of  s.  198  Criminal  Procedure  Code  upon  whose 
complaint  the  Court  could  take  cognizance  of  an  offence  of  bigamy. 

Evans  J.  0. 

Hakxthak  v.  KinG  Emperor  ( 11  O.  C.  14a  ) 
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See.  108— Penal  CoAt  Seo.  SOO—DefamcUion—TermifiabUm 
of  profecution  on  death  of  complainant.  The  death  of  the  complainant 
daring  the  oonne  of  criminal  prooeediog  for  defamation  has  the  etfeet  of 
terminating  ihoie  procdedin£i:\    I.  L  B  XXKI  Calc  993  (F.  6.)  referrel  ta 

Clark   0.  X  &  Rrtd  J. 

Ibhar  Das  v.  The  King  Emperor,  9  P.  L.  R.  353. 

...-H96S.  2QZ—'' Accused!*  who  is—righJt    of    person   eompLavnei 

againkt  tj  intervene  if  no  process  is  issued.  A  person  against  whom  a 
oomplainu  is  preferred  does  not  become  an  **  accused  person  "  for  the  par- 
poses  of  sectiiB  31^0,  Code  of  Criminal  Procedure,  until  the  Magistrate 
acting  under  chapter  XVI  of  the  Code  has  decided  to  issue  process  against 
him.  CoQsequently  he  is  not  entitled  to  iotervena  in  a  preliminary  inquiry 
held  under  sub-section  (1),  section  202  as  if  he  were  a  party  to  the 
proceedings,  though  he  may,  if  he  chooses,  watch  them  like  any  othw  mem- 
ber of  the  publie. 

Sheikh  Oetnd  v.  MxHOifED  Hakif,  4.  Nag.  U  R.  81. 

284,  2B6^Charge — Misjoinder  of  charges— lUegdLii/y.  Ab 
accused  person  was  charged  with  and  tried  for,  first,  three  separate  aeta  of 
criminal  misappropriation  committed  within  a  year,  and,  secondly,  two  se- 
parate ofiences  of  forgery  with  intent  to  conceal  two  of  such  acts  of  orimi* 
nal  misapprsinriation.  Held  that  this  was  an  illegality  not  covered  by  the 
provisions  of  section  537  of  the  Code  of  Criminal  Procedure. 

Knox  &  AiJcman  J.  J. 
Emperor  t.  Mata  Prasad.  A.  W.  N.,  1908, 162. 

See,  229— Joint    trial -^Irregularity    if  fatal.    The  joint 
trial  of  several  offenders,  except  in  cases    strictly  covered    by  section  239 
of  the  Code  of  Criminal  Prooedura  is   fatal  to   the    validity    of  the  triaL 
Emperor  v.  BAiiWANTSiNFH,  4  Nag.  L.  R.  71. 

■  ■  s.  860  and  628— -Transfer^^ilagietnxte—Suceession  of  Magi' 
sbratei^Transfer  of  ease  from  one  Magistrate  to  another-^Be  novo  trial-^ 
Practice.  Section  860  of  the  Criminal  Procedure  Code  is  not  limited  to 
cases  in  which  Magistrates  succeed  each  other  in  their  offices,  but  aiq[>lieaalso 
toallcaaes  transferred  from  the  file  of  one  Magistrate  to  that  of  another  under 
section  528  of  the  Coda  Deputy  Legal  Remembrancer  v.  Upendra  Kumar 
Ohose,  12,  In  re  Baghoo  Varsrah,  19  W.  R.  Cr.  28,  Damri  Fhahur  v. 
Bhwxhni  Sahoo,  Calo^  194,  Queen-Empress  v.  Bashir  Kh%n,  I.  L.  R.  14  All. 
S46,  distinguished,  Queen  v.  Hurnath  Ouho  Thakwrta,  24  W.  R.  Cr.  52. 
Queen-Empress  v.  Angnu,  (1889)  All.  W.  N.  180  not  followed. 

Bampini  dk  Sha/rfudin  J.  J. 
Mohesh  Chandra  Saha  v.  Emperor,  86  Calc.  457=»7  C.  L.  J.  488. 
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s.  626,  1^— Transfer  of  dm  under   Secli(m  l4A^0rifim^ 

nal  frocedwre  Code — **Grim%nal  Cofitf."  Held,  that  proceedinga  under 
■.  146  of  the  Code  of  Orimuial  Frocedare  are  "Crimiaal  cages'*  witbio  the 
meaninjt  of  the  words  as  used  in  s,  526  of  the  Code  and  therefore  s.  526 
applies  to  such  proceedings.  (  Arumuga  Tegundan  26  Mad.  188.  followed,  ) 

Oreeven  J.  G 

Sabdar  Eabam  SiQgh  v.  L.  HEARsey  ( 11  0.  61). 

Ezoise  Act,  (No.  XIX  of  1806)  s.   44  (2\  :48  and  67— Dijinition 
Exoiee  Ojgioer — Jwriedidion.    Hdd,  that    a    head  constable    is  an    Excise 
offioer  within  the  meaning  of  section  57  of  the  Excise    Act,    1896,   Qusen- 
Empress  v.  MaJeunda  (  20  All  70  )  followed.         Krhox  &  Aikman.  J.  J. 
Ebiperor  v.   Lachmi  Narain,  a.  W.  N.,  1908. 157. 

Jxay-^Oharge  to  the  jury -^Misdirection — Culpable  homioide'—OmiS' 
sion  to  ask  the  jury  to  consider  the  intention  or  knowledge  of  the  accused 
— Omission  to  tell  the  jury  to  consider  the  question  of  aUbi — FaotSf  expres* 
sion  of  Ses8on*B  Judges  opinio^i  on  first  information — omisrion  to  place 
lefore  the  jury — Indian  Penal  Code,  sees,  WJ^^  SO4II48, 147.  Where  the 
S€8sion8;  Judge  in  his  charge  to  the  jury  observed  that  the  jury  in  dealing 
with  a  chargeof  culpable  homicide  had  to  consider  whether  a  man  was 
dead  and  whether  he  met  with  a  violent  death  and  whether  the  accused  had 
any  hand  in  causmg  the  death  but  he  did  not  specifically  ask  the  jury 
to  consider  whether  in  causing  the  death  or  such  injury  as  was  likely  to 
cause   death  or    the  knowledge    that  he  was  likely  to  cause  death. 

Held — That  this  was  a  very  material  misdirecfcion  and  the  ujisdirection 
was  not  cured  by  the  fact  that  the  Sessions  Judge  in  the  first  part  of  fais 
charge  explained  the  sections  of  the  Penal  Code  deflmug  murder  and  cul- 
pable homicide  and  pointed  to  them  the  diatinctioa  between  the  twoi 

Where  the  accused  pleaded  alibi  and  the  Sessons  Judge  in  the  bq;iii- 
mng  of  his  charge  to  the  jury  referred  to  the  plea  of  the  accused  but  omit- 
ted all  the  reference  to  it  in  the  subsequent  part  of  his  charge. 

Held — ^That  this  was  a  misdirection,  the  Sessions  Judge  ought  to  ^ave 
told  the  jury  that  before  they  could  convict  the  accused  they  must  find  thtit 
the  abcused  were    present  at    the  occurance. 

When  the  Sessions  Judge  in  his  charge  to  the  jury  expressed  his  opi- 
nion on  various  questions  of  fact  arising  in  the  casa  without  telliog  the 
jury  that  his  opinion  was  not  binding  on  them  and  that  they  were  the 
sole  judges  of  fact. 

ffdd — ^That  the  charge  was  unsatisfactory.  The  Sessions  Judge  was 
not  justified  in  bis  charge  to  the  jury  in  making  Qomments*oQ  the  first;  iq- 
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fonnation  without  plaeing  it  as  a  whole  before  the  jury. 

Qeidt  &  Waodroffe  J.  3. 
Natobar  Ohosh  V  The  King  Emperor,  12  O.WN.  774=7  Calc,  L.  J.  599, 

Letters  Patent  (Amended),  1866,  cL  26— Criminal  Procedure 
ColU  (Act  r  of  1898),  860  16S— Bombay  OUy  Police  kct  (IV  of  I90ey  see. 
6S— Indian  Evidence  Act  (I  of  187S),  sees.  2  and  167— Statement  made 
by  a  wiinese  to  and  taken  down  in  writing  by  a  Police  officer — ^dmisri- 
bilUy  in  evidence — Confeaaion  of  accueed,  admiseibilMy  of, — One  P.,  an  en- 
try clerk  m  the  General  Post  Office,  Bombay,  was  charged  with  havii^  com- 
mitted theft  in  respect  of  a  registered  letter,  S.,  a  friend  of  the  accased,  had 
made  a  statement  to  a  Police  Officer  which  the  latter  had  taken  down  in  wri* 
ting.  At  the  trial  S.  denied  having  made  the  statement  whereupon  the  Presi- 
ding Judge  admitted  the  statement  in  evidence  to  discredit  S.  fand  also  as 
evidence  against  P.  in  that  it  contained  statements  made  to  the  Police  corro- 
borating confessions  made  by  P.  These  confessions  were  also  used  in  evidence 
agaiost  P.  On  the  application  by  P.'s  Counsel  the  Advocate  Qeneral  certified 
under  clause  26  of  the  Amended  Letters  Patent  that  the  said  document  was 
wrongly  admitted.  On  a  review  by  the  Full  Bench. 

Held,  having  regard  to  section  162  of  the  Criminal  Procedure  Code  tie 
said  document  ought  not  to  have  been  admitted  or  used  in  evidence  againit 
the  accused 

The  question  was  also  raised  by  Cbnnsel  for  the  Crown  whether  ui  der 
clause  26  of  the  Letters  Patent  the  Court  had  power  to  review  the  case  only 
qua,  the  wrongly  admitted  evidence  or  had  power  to  review  all  the  resi  of 
the  case. 

Hdd  by  RvbB^lf  Ag.  0.  J.  Chandavarkar  and  Batty,  JJ.  (  Davar 
and  Beaman,  J  J*  dissenting  )  that  the  Court  has  power  to  review  the 
whole  oale. 

Per  Davar,  J. : — Under  clause  26  the  Court  is  at  liberty  to  review  the 
case  or  part  of  the  case  for  the  purpose  of  determining  the  point  or  points 
of  law  which  are  either  reserved  for  its  opinion  or  certified  by  the  Advocate 
Qeneral  to  be  wrongly  decided.  It  is  not  open  to  the  Court  in  review  to  go 
behind  the  record  of  the  case  and  enter  into  an  elaborate  investigation  as  to 
whether  each  particular  piece  of  evidence  recorded  by  the  Judge  was  or  was 
not  rightly  admitted. 

Per  Beaman,  /.:— If  the  party  did  not  object,  did  not  ask  for  a  certifi- 
cate in  respect  of  evidence  which  is  challenged  for  the  first  time  after  the 
trial  at  the  hearing  before  the  Court  of  Reference,  the  objection  comes 
too  late. 

Kbot»or  V,  Naratait  RAGHT7NAT^  Patoi  (1907 J  82  Bow.  Ill, 
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N.  W.  F.  Manioipalities  Act  (1  of  1900)  s.  168.  121— Or  ier   to 

Vacate  Land  Conviction  on  Failure  to  Comply  with — Daily  fine,  legality 
of.  Held,  that  section  161  of  the  N.-W.  Province  and  Ondh  Monicipalities  Act 
( I  of  1900)  does  not  authorize  the  imposition  of  a  daily  fine. 

Chamier  &  Evans.  J.  G. 
Ram  Jas  v.  Municipal  Board  Lucknow.  110.  C,  121. 


s.  132  and  147  and  Rule  (2)  of  s.  128  and  ISS^Con- 

viction  for  failure  to  Remove  Certain  BuHdiifig— ^Sentence  of  daily  fine 
on  second  conviction  for  failure  to  remove  the  structure-Prospective  fine. 
Heldf  that  the  imposition  of  a  prospective  fine  is  illegal. 

Hdd  further,  that  the  words  "first  conviction"  in  sections  132  and  147 
of  the  N.  W.  P.  and  Oudh  Municipalities  Act  make  it  clear  that  the  Legis- 
lature contemplated  a  conviction  for  an  original  offience  or  disobedience  or 
a  lawful  order  and  sibsequent  convictions  for  a  continuation  of  or  persistence 
in  an  original  offience  or  disobedience.  (  Sri  Dhar  v.  K.  E.  8  O.  G.  S49 
explained  and  dissented  from.  Ghamier  &  Evans,  J,  C. 

Mahadeo  Pershad  v.  Municipal  Board.  11  0.  C.  122. 

Penal  Code.  s.  96-106 — Private  defence,  right    of—Gom/mon  cbject 

as  fouThd  by  Trying  and  appellate  Gourts,    No    right    of  private  defence 

arises  where  a  large  body  of  men  go  armed  and  prepared  for  a  fight,  and 
attack  the  opposite  party  with  intent  to  enforce  their  right  or  supposed  right 
to  certain  land.    The  petitioners  numbering  from  forty  to  sixty,  armed  with 

lathis,  spears  and  heavy  billets  of  wood,  preceeded  to  the  dieputed  land,  atta- 
cked the  complainant  and  his  father,  and  destroyed  the  crops  groynng 
thercn.     Both  parties  claimed  the  land  as  having  fallen  to    their    shares  on 

partition.  The  Magistrate  found  that  the  complainant  was  in  possession  and 
had  grown  the  crops : — Held,  that  the  right  of  private  defence  did  not  arise, 
as  there  was  no  invasion  ot  the  petitioner's  rights  on  the  day    of  occurrence, 

and,  in  any  case,  that  they  had  ample  time  to  have  recourse  to  the  autho- 
rities for  the  protection  of  their  rights     Where    the   accused  were  charged 

with  rioting  with  intent  to  dispossess  the  complainant,  buli    the  Appellate 

Court  thought  the  question  of  possession  not  clear  and  found  them  guilty  of 

rioting  ?nth  the  intention  of  enforcing  their  right  or  supposed  right: — Held^ 

that  both  common  objects  raised  the  same  questions,  and    that  the  accused 

were  in  no  way  prejudiced.  Rampini  &  Sharfudin.  J.  J, 

Maniruddin  v.  Emperor,  35  Calc.  384. 


Seo.  96  to  106 — Private  defence,  Right,-— Assembly  of  armed 
men  prepared  for  fight — Misdirection  to  Jury.  There  is  no  right  of  privat) 
defence  where  two  partie)  arm  themielves  for  a  fight  to  enforce  tlieir  right  or 
supposed  right,  and  deliberately  engage  in  large  number  in  a  fight.  In  such 
a  case,  if  it  is  not  shown  that  the  accused  were  acting  within  the  legal  limits 
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of  the  right  of  private  defence,  it  does  not  matter  which  party  wai  the 
first  to  attack.  In  re  Kalee  Beparee,  i  Q  L.  R.  521,  and  Jairm  Mahton 
V.  Emperor,  86  Oalc.  103,  followed.  Rampini  &    Sharfudin.  J.  J. 

Eabibuddin  v.  Ebcpsbor,  35  Gala  368. 


Ss.    96      to    106,    U7,  3g6lH9.^Private   defence,    rigkb 

of—RioUng — Attack  by  a  large  body  of  armed   men  prepared   to  fight. 

The  complainant's  party,  conaisting  of  twelve    or    thirteen    persons,    went 

with  kodalia  to  a  bund  erected  on  the  hind  of  the   master    of  the    aoeosed 

in  order  to  ont,  as  it  obetmcted  the  flow  of  water    from  their   lands    and 

destroyed  their  crops.    The  aoeosed  hearing  of  this  at   once    assembled    to 

thh  number  of  50  or  60,  armed  themselves    with    lathie  and    proceeded  to 

the  bund.    At  this  time  the  complainant's    partp  [hsA    either    finished  the 

cutting  sr  ceased  to  do  so,  when  they  saw  the  accused    approadung.    The 

later  attacked  the  complaint' i  party  and  drove  them  to    their    village.    One 

or  more  of  the  assistants  also  beat  a  man,  who  was  not  connected    with  the 

cutting  of  the  bund,  both  in  the  firsb  attack  and  when  they    returned  from 

the  chase,  and  fractured  his  skull,  in  consequence  of  which  he  died  shortly 
after: — Held  that  the  accueed  were  members  of  an  unlawful    assembty  from 

the  beginning,  as  they  armed  with  loithia  and  in  large  numbers  to  enforoe 
their  rights  at  all  hazards,  that  if  not  so  at  the  beginning,  they  be  came  an 
unlawful  assembly,  and  had  no  right  of  private  defdnce,  when  the  oppo- 
site party  had  ceased  cutting  the  bund,  and  that,  even  if  they  had,  they 
eiceeded  their  right  by  attacking  opponents  and  chasing  them  and  beating 

the  deceased.  Shunker  Singh  v.  Burmah  Mahto,  23  W.  R  Cr.  26.  Paohkawri 
V.  Queen  Empreta  24  Gala,  686  distinguished.  KaMruddin  v.  Emperor,  35 
Oalc ,  868  followed.  Rampini  &  Sharfudin  J.  /. 

EuPEaoB  y.  Ambika  Lal,  36  Oalc.  443. 


-S8.SS6,  ass,  and  B79— Rescue  from    lawful  cudody— 


AeeauU  to  deter  public  servant  from  duty-^'Arrest  by   duffedar  for  iheft 

not  commkiUed  in  hie  presence — Theft  whether  a  continuing  offence-VU- 

lage  Ohaukidari  Act,  (Beng.  VI  of  1970)  s.  39,   cl.  {2)    The   arrest  by  a 

duffadar  of  a  person  for  the(t  on  complaint  made  by  him,  but  not  commit- > 

ted  in  his  presence,  i%  illegal  under  sec.  39  (2j  of  Bengal  Act  of  VI  of  1870); 

and  neither  the  rescue  of  such  person  from  his  custody  nor  the   threat   to 

beat  him  does  amount  to  any  offence  under  sec.  226  or  a  353  of  the  Penal 

Oode.    The  offence  of  theft  is  not  a  "continuing"  one. 

Rampini  d  Sharfudin  J.  J. 
BoLAi  De  v.  Bicpbror,  36  Gale.  361. 


seet.  278— Food— Sale  of  food  unfit  for  use  by  human  be- 
vngs-^Sale  for  ammoJs.— Held,  that  section  273  of  the  Indian  Penal  Oode 
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does  not  make  sale  as  horse's  food  of  grain  or  fodder,  unfit  for  a  horse  to  eat, 
aii  offcnibe  punishable  noder  the  section  The  word  '-public"  in  Chapter  XIV  of 
the  Coda  means  hnman  beines  in  general  and  does  not  include  anuifials. 

SiTARAM  V.  The  Crown  IX  P.  L  R  423, 


88  379,  480.— rAe/t-Miw*4qr— iJutitrnifif    vxOer—O^JiMi'ng 

emhanhment  of  chwinel  and  diverting  running  water — Where  the  acoused 
eut  the  embankment  of  a  pyns  and  drew  the  water  to  their  own  lands  and 
were  eonvioted  of  theft  and  mischief  under  ss.  379  and  430  of  the  Penal 
Code: — Held,  that  running  water  not  reduced  into  possession  could  not  be  the 
subject  of  theft.  Per  Geidt  J.  (Woodroffe  J.  dubitante)  that  the  cutting  of 
the  embankment  constituted  an  offence  under  s  430  of  the  Penal  Code. 
Ferens  v.  (TBrien,  11  Q.  B.  D.  21  distinguished. 

Oeidt  &  Woodroffe  J.  /. 
Emperor  v.  Sheikh  Arif  35  Calc.  437. 


—Sec.  411 — Thief  himself  caTmot  be  convicted  under  $e6.  ill. 
No  disposal  of  stolen  property  by  a  person  who  is  found  at  the  trial  to  be 
original  thief,  can  be  made  the  basis  of  his  conviction  under  section  414, 
Indian  Penal  Code, 

Emperor  v.  Balwant  Sinqh,  4  Nag.  L.  B.  71. 


—8   477  A. — Falsijloation  of  Accounts — Intention  to  defraud 

'-—False  entries  mad6  to  conceal  previous  embezzlement — The  making  of 
false  entries  io  a  book  or  register  by  any  person  in  order  to  conceal  apre« 
viouB  fraudulent  or  dishonest  act  falls  within  the  purview  of  s.  477  A  of  the 

Penal  Code,  inasmuch  as  the  intention  is  to  defraud.  LolU  iHohan  Sarkc^ 
V.  Queen-Empress,  22  Calc.  313.  In  re  Annasami  Ayyangar,  1  Weir  564 
followed.  Empress  v.  Jiwanand  5  All.  221,  Queenr-Empress  u  Ovrdhari 
Lai  8  All.  653  and  Abdul    Hamid  v.  Empress,  13  Calc.  849,  dissented 

from*  Oeidt  &  Woodroffe  J.  J. 

Empkror  v.  Bash  Behari  Das,  35  Calc.  450. 

Police  Act    (V  of  1881)    88.  17,  19.— Special  ConstaUes^Orounds 
of  appoinment — The  circumstances,  which  justify  an  order  under  s.  17  of 

the  Police  Act  (V  of  1861}.  are  that  a  disturbance  of  the  peace  is  appre« 
bended,  and  that  the  poUce  force  available  is  insufiScient  to  preserve  the 

peace  and  protect  the  inhabitants  of  the  place,  where  the  disturbances  are 
apprehended.    Where  upon  the  report  of  a  Sub-Inspector  of  Police  that 

there  was  a  dispute  about  certain  land,  in  which  the  petitioners  were  con- 
cerned, which  was  likely  to  lead  to  a  breach  of  the  peace,  th)  Magistrate 
appointed  them  special  constables  under  s.  17  of  Act  V  of  1861,  and  they 
refused  to  receive  their  letters  of  appointment,  but  were  afterwards  told 
that  their  services  would  not  be  necessary: — Held,  thht  the  order  of  appo- 
intment of  the  petitioners  under  a  17  and  their  convictions  imd^r  s,  19, 
were  illegal.  Rampini  dk  Sharfvddin  J.  J. 

JUasda  Kbhors  Sjngh  v.  BMPiaofi,  35  C^lc  454=1?  C.  W.  N.  787, 
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Fraotioe— i26^rta{  cm  the  ground  of  misjoinder—ThQ  duty  of  an  Ap- 
pellate or  ^Revisional  Court,  as  to  ordering  the  retrial  of  a  pereon,  whose 
conviction  has  bee  set  aside  by  such  Court  on  the  ground  of  irregularity 
in  his  trial,  discussed. 

Empsbob  V,  Balwant  Sinqh  4  Nag.  L.  R.  71. 

Proof  of  previous  connection — Finder  prints^-'finger  tmprcs- 
non  dip-^proof  of  previous  conviction — identification  cerfijlcate    of  offir 

eer  incharge  of  finger  print  Bureau-^admiaaibUity  in  evidence. — ^Tha 
accused  was  charged  with  theft  after  three  previous  convictions  under 
Chapter  XVII  of  the  Indian  Penal  Code.  To  prove  these  conviction 
which  the  accused  denied,  certain  "Finger  Impression  Slips"  were  prodao* 
ed,  together  with  statements  signed  by  the  officer  in  charge  of  the  Finger 
print  Bureau  to  the  effect  that  the  impressions  appearing  thereon  were 
those  of  the  person  against  whom  the  specified  convictions  had  been  had. 
An  officer  of  the  Finger  print  Bureau  took  imprassions  of  the  accused's 
fingers  in  court  and  identified  him  as  the  person  whose  finger  prints  ap- 
peared on  the  "Finger  Impression  slips " 

Held,  that  the  previous  convictions  of  the  accussed  stated  on  the 
slips  were  not  proved  merely    by  the  production  of  such  slips* 

Fox  J. 

HuLOST  V.  Emperor.  4  L.  B.  R«VII  Crim.  L.  J.  406. 

Prosecution — Abatement  of-^Defamation — Abatement  of  proeecuiion 
on  the  death  of  complainant — Held,  that,  the  death  of  the  complainant  da- 
ring the  Course  of  Criminal  Proceedings  for  defamation  necessarily  termi- 
nates those  proceedings.  Glarke  C.  /.  &  Raid  J. 

IsHAR  V.  Emperor  3  P.  W.  R  21. 

Beviflion — Duty  of  High  Court  inrevision — omission  to  examine  the 
aeoused — ^It  is  not  imperative  on  the  High  Court  to  set  aside  every  void 
order  that  comes  to  its  notice,  when  the  person  aggrieved  does  not  move 
the  court  to  do  so. 

Where  certain  persons  were  convicted  without  being  duly  examined 
under  section  342  of  the  Criminal  Procedure  Code,  but  ib  nevertheless  ap- 
peared from  the  record  that  they  had  not  been  prejudiced  by  the  omb- 
sion,  and  they  had  not  appealed  although  an  appeal  lay, 

Held, — ^that  though  the  conviction  was  bad  it  was  not  necessary  for  the 
High  Court  to  set  it  aside.  Irunn  J. 

BipsROR  V.  B4P?  AND  OTHERS  4  I^.  R  R.  143:^  VJI.  Crim.  L,  J,  »•  422, 
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DIGEST  OF  INDIAN  (CRIMINAL)  CASES- 

Arms  Act  (Xt  of  1878)  S,  IS—ArmB—Ooinrj  armed  wUhout  a 
license — Acquittal — Appeal  againat  ^Disposal  of  confiscatei  arm.  Since 
the  word  "arm"  inolades  the  words  *'parts  of  arm"  with  the  meaniag  of 
S.  4  of  the  Arms  Act  a  revolver  clogged  from  disuse  fails  within  the  defi* 
niiioii.  On  conviction  dangerous  weapons  should  not  be  sold  by  auction 
and  eare  should  be  taken  in  orders  of  the  kind  to  avoid  risk  of  dangeroui 
weapons  passing  into  improper  hands. 

The  Chief  Court  set  aside  on  appeal  the  aaquittal  of  the  accused  of  an 
offence  under  S.  13  of  the  Arms  Act.  Robertson  &  Kensington  J.  /• 

The  Crown  v.  Samiullah,  9  P.  L.  R.  446. 

Bombay  Distiiot  Munioipal  Aot— III  of  1901— S^^na  ISS  and 
161 — Prosecution  launched  yvithout  sanction  of  the  Municipality — legality 
of  ^offence  falling  under  two  davses-^applicability  of^Held,{l)Seciion  161 
of  the  Bombay  District  Municipal  Aot  merely  empowers  the  Municipality 
to  expend  Municipal  funds  on  prosecutions  for  Municipal  offences,  but  nei- 
ther this  section  nor  any  other  section  of  the  Act  either  directly  or  indi- 
rectly takes  away  the  power  of  the  members  of  the  public,  having  kno- 
wledge  of  the  commission  of  an  offence,  to  set  the  law  in  motion  by  a 
complaint.  And  though  i',  may  be  desirable  that  a  Municipality  should 
sot  delegate  to  its  Secretary,  a  general  power  to  ptosecute  people,  a  con* 
▼iction  based  on  such  a  prosecution  is  not    thereby  rendered  illegal* 

(2)  The  offence  of  building  a  landbi  on  a  public  road  without  permis* 
sion  falls  under  the  per  view  both  of  clauses  1  and  3  of  section  122  of  the 
Act — the  wording  of  clause  1  being  more  specific  than  that  of  clause  3  the 
aeeused  should  be  convicted  under  clause  1  and  not  under  clause  8  of  section 
122  of  the  Act  1  Bind  L.  R.  188. 

Impebatob  v.  HASomAL  wd  Shamdas  88. 

Bombay  VUla^^e  FoUoe  Aot  (VIH  of  1867)  Ss.  6,  1^—PoUae 
?atd—Judioial  proceedings  before  the  Police  Patel— District  Magistrate's 
power  to  transfer  the  case  to  anther  Court— Trcmsfer  of  case— High 
Court— Snperintendenee— Letters  patent,  els.  S6,  ^7-  The  duties  which  are 
enumerated  in  S.  6  of  the  Village  Police  Act,  1867,  are  the  executive  duties 
ef  the  Police  Patel.  They  are  duties  imposed  upon  him  quite  independently 
of  the  authority  which  he  has  given  to  him  under  S.  14  to  try  and  punish 
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in  eases  of  petty  assault  and  abase.  The  authority  given  to  him  by  S.  14 
is  a  judicial  and  not  an  executive  authority.  S.  6,  therefore,  does  not  jus- 
tify the  District  Magistrate  in  stopping  the  judicial  proceeding  which  u 
already  in  progress  before  the  Police  Fatel. 

Apart  from  the  power  expressly  conferred  by  the  Act  upon  the  Magis- 
trate in  that  connection  the  ocly  right  of  superintendence  over  the  judicial 
functions  of  the  Police  Patel  created  by  the  Village  Police  Act,  is  vested  io 
the  High  Court  by  clauses  26  and  27  of  the  Letters  Patent. 

Scott  C.  J.  &  Knight  J. 

In  re  Dayal  Kanji,  10  Bom.  L.  R.  630. 

Burma  Lower  Village  Act,  1889.  S.  9  (2)— Refusal  or  neglect  to 
comply  with  requisition  of  headman^^Order  of  headman -^Failure  to  pay 
revenue  demanded  criminal  offence  ^Burma  Land  Revenue  Act,  1876. 
The  accused  were  ordered  by  the  headman  of  their  village  on  the  request 
of  the  circle  thugyi  to  pay  their  capitation-tax  at  a  certain  place.  This 
they  failed  to  do  and  they  were  consequently  convicted  under  S.  9  (2)  of 
the  Lower  Burma  Village  Act,  of  having  neglected  to  comply  with  the 
headman's  requisition. 

Held,  that  the  provisions  of  this  section  do  not  apply  to  the  failure  of 
a  villager  to  pay  revenue  demanded  from  him,  the  coeroeive  procedure  for 
enforcing  payment  being  prescribed  in  the  Land  and  Revenue  Act.  Irwin  /. 

Ebcpkkor  v.  Lu  Pe,  4  L.  B.  R  150  =  7  Or.  L  J.  450. 

Criminal  Frocedore  Code,  8.76  ani  204.  Cancellation  of  warrant 
Diecretion, — Where  a  Magistrate  has  iesued  a  warrant  against  the  accused 
in  the  first  instance,  he  can  in  exercise  of  his  discretion  vested  in  him  by 
section  204,  Criminal  Procedure  Code,  cancel  the  same  and  issue  summons 
instead  if  sufficient  reasons  are  shown  to  him. 

Ibipebator  t;.  Mussamal  Janat  and  Anotheb,  1  Sind.  L.  R.  69. 

Sees.  113, 137.— Bonafide  claim— Dispute  to    be    settled  by 

Civil  Courts— Magiitrate—Junriidietion.—Whea,  in  the  course  of  proceed- 
ings under  sec.  133  dk  137  of  the  Criminal  Procedure  Code,  a  daim  of  owner 
ship  is  set  up  by  the  petitioner,  the  Magistrate  has  to  see  whether  it  is  a 
bonafide  daim  on  the  p^rt  of  the  maker,  or  is  a  mere  pretence  to  oust  lus 
jurisdiction.  In  the  latter  case,  the  jurisdiction  will  not  be  ousted;  but  in  the 
former  case  the  Magistrate's  proper  course  is  to  stay  his  hand  and  to  allow 
the  dispute  to  be  settled  in  the  Civil  Courts.  The  question  is  not  whither 
the  daim  is  established  to  the  Magistrate's  satisfaction,  but  whether  it  is 
advanced  in  good  faith  and  is  supported    by  prima  facie   respectable  evi- 
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denee.  Luckhu  Naratn  v.  Bamkumar  ( 1888  )  I.  L.  R.  15  Cal  564  followed. 

Batchdar  &  HecUan  J.  J. 
In  re  Musa  Bagas  10  Bom.  L.  R.  563. 


S&  195  (6),  489.— Pote;er  of  High  Court  in  revisian^ju- 
risdiction^reviaion  of  Givil  Courts  sanction  to  prosecute. — The  District 
Court  eanetioned  the  prosecution  of  the  applicant  for  gi^ng  false  evidence. 
He  thereupon  applied  to  the  Chief  Court  on  the  Criminal  side  to  revise  the 
order  of  the  District  Court  in  exercise  of  the  powers  conferred  by  section 
439  of  the  Criminal  Procedure  Code. 

Held — that  this  section  did  not  confer  jurisdiction  to    interfere    with 
the  order  of  a  Civil  Court.  Irwin^  J. 

Ramtan  Alli  v.  Opporno  Charan  Chowdry    (^4  L.  B.  R,  188.)= 

VII.  C  L.  J.  R.  416. 


-Ss.  196,  687— Penai  Oodtf,    8,    505  (b)—Complaint'^Wani 


of  order  authorising  filing  of  complaint^ Irregularity — Revision — Owni- 
nal  cases — Facts,  The  accused  were  arrested  on  the  9th  May  and  tried  on 
the  10th  and  11th  May  and  convicted  of  an  offence  under  S.  505  (b^  of  the 
Indian  Penal  Code.  On  revision  it  was  urged  that  in  the  absence  of  a 
complaint  under  section  196  of  the  Criminal  Procedure  Code,  the  Magistrate 
had  no  jurisdiction  to  try  the  accused  and  section  537  of  the  CrimiDal 
Procedure  Code  is  not  applicable  to  such  cases.  There  was  a  letter  on  the 
record  from  the  Commissioner  of  the  Division  authorizing  the  prosecution 
of  the  accused  with  reference  to  S.  196  of  the  Criminal  Procedure  Code  as 
sanctioned  by  his  Honour  the  Lieutenant  Governor  under  S.  505  of  the 
Indian  Penal  Code. 

Held,  that  even  if  the  letter  did  not  amount  in  itself  to  a  complaint 
bat  merely  authorising  one^  the  defect  of  procedure  was  cured  by  S.  537(a) 
of  the  Criminal  Procedure  Code.  Robertson  &  Kensington  J,  J. 

SwAMi  Dayal  v.  K.  Emp.  9  p.  L.  R.  448. 


-S.  199 — Complaint  instituted  by  hueband  under  section  498 


Indian  Penal  Code-^Subseqv^nt  decUh  of  husband — Effect  o/— Where  a 
complaint  under  section  498,  Indian  Penal  Code,  has  been  properly  insti- 
tuted,  the  Courts  is  vested  with  jurisdiction  to  try  the  same,  and  the 
subsequent  death  of  the  husband  cannot  have  the  effect  of  destroying  that 
jurisdiction.  There  can  be  no  abatement  of  a  criminal  prosecutioa 
Imperator  v.  Nur  Mahomed  wd  Kadan.  1  Sind  L,  R.  72. 


-8.  298,  238;  234|  286— three  distinet  offences  of  criminal 
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misappropriaium  ani  two  diatinct  ones  of  forgery  cannot  be  tried  to  gethor. 
The  accused  was  charged  with  hftviog  oommitited  three  separate  aet«  of 
misappropriation  within  one  year.  He  was  also  charged  with  having 
comitted  two  separate  offences  of  forgery,  all  these  five  offences  were  tria^. 
together  at  one  and  the  fame  Irial  Held,  that  the  joint  trial  ocold  not  be 
supported,  as  the  series  of  acts  charged  did  not  form  the  same  transactioiL 

Knox  &  Aikman  J.  J. 
Mata  Prasad  v.  King  Emperor.  ( 5  A,  L.  I.  page  400. ) 


-S  289— Mi^oinder  of  parties— Same  transaction,  m^.aning 


of— Prejudice  to  th9  c^ccused— Where  accused  1  to  3  W3re  charged  nnder 
Section  802  Indian  Penal  Code  for  murder  and  accused  was  farther  charged 
in  the  alternative  under  S.  201  Indian  penal  Code  for  helping  acoused  I 
and  2  in  disposing  of  the  corpses  with  the  intention  of  screening  the  offenders. 
Held,  that  the  trial  was  not  illegal  for  misjoinder  of  charges  and  persons. 

Per  Crouch,  A.  J.  C— (1)  By  Sections  452  to  458  of  Act  X  of  1872, 
which  are  reproduced  with  slight  mcdiBcatiocs  in  the  present  Act  V  of 
1898,  the  legislature  has  considerably  widened  the  powers  of  the  trying 
court  as  regards  joinder  of  charges  and  joinder  of  defendant?,  the  object  being 
to  avoid  the  same  witnesses  being  troabhi  to  give  the  same  evidence 
over  again. 

The  expresion  "  same  transaction  "  used  in  Sections  235  and  2)9  has 
not  been  defined  in  the  Code,  but  the  illustrations  to  the  Sections  make 
the  intention  of  the  legislature  sufficiently  clear.  If  a  series  of  acts  are  so 
eonnected  together  by  proximity  of  time,  community  of  criminal  intent, 
continuity  of  action  and  purpose,  or  by  the  relation  of  cause  and  effect, 
then  the  accused  may  be  charged  with,  and  tried  at  one  trial  for  every 
offence  committed  in  such  series  of  acts.  If  more  persons  than  one  are  aeeu- 
sed  of  offences,  committed  in  a  series  of  acts  so  connected,  they  may  lie 
tried  together. 

(2)  All  the  criminal  acts  which  are  by  English  and  Indian  Law  reg- 
furded  as  subsidiary  to  an  offence  are  included  in  the  same  transaction  as 
the  offence.  Instances  of  such  acts  aro  in  the  case  of  theft,  the  disposing  of 
stolen  property  and  handing  it  over  to  a  receiver,  and  in  case  of  murder,  the 
eoneeafanent  of  the  body. 

(3)  However,  even  where  several  acts  can  be  included  in  the  same 
transaction,  no  joinder  of  charges  or  trials  Hhould  be  permitted  whidi 
will  result  in  bewildering  any    of  the  accused. 

Crown  v.    Gi?ulam  wJ  Saranq.  1  ^nd  L  R.,  73, 
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Sec.  247. — Summons  case-abaence  of   complainant.    Order 

of  ''struck  off"  by  Magistrate — second  complaint  order  of  acquittal  and 
discharge  Fractioe  and  procedure, — A  summoni  case  was  owing  to  the 
absence  of  the  complainant  ordered  to  be  sttuck  off  by  the  Magistrate  un- 
der S.  247  of  the  Criminal  Procedure  Co  Je,  A  fresh  complaint  was  filed,  bat 
the  Magistrate  acceded  to  the  argument  that  he  oould  not  entertain  it  as  he 
had  already  once  passed  an  order  under  S.  247  in  the  case,  and  acquitted 
and  discharged  the  accused. 

Held,  that  neither  order  was  correct  in  form.  The  Magistrate  was  not 
entitled  under  S  247  to  record  the  order  '^  struck  off"  nor  was  he  in  a  case 
which  he  had  not  tried,  entitled  to  record  the  order  oi  acquittal  on  the  se- 
cond complaint.  The  most  he  oould  do  would  be  to  record  an  order  of  di- 
charge.  Scott  C.  J.  &  Chaubal  J. 

In  ke  S.  E.  Dubash  10  Bom.  L.  R.  628. 

S.  208 — evidence  adduced  through  prosecution  witnesses — 
Right  of  reply — Held,  that  where  the  defence  leads  evidence  in  formal 
exercise  of  its  rights  under  section  289,  Criminal  Procedure  Code,  section 
292,  Criminal  Procedure  Code  has  a  direct  application  and  confers  an  unqu- 
estionable right  of  reply  on  the  prosecution.  But,  where  the  defence  only 
elicits  facts  from,  or  puts  in  evidence  documents  through,    the    prosecution 

witnesses  in  support  of  its  case,  it  is  for  the  Court  to  decida  whether  the 
evidence  so  adduced  is  f^uch  as  to  take  the  prosecution  by  surprise  and  to 
assign  the  right  of  reply  accordingly.  In  assigning  the  right  of  reply  in 
each  instances,  the  Couit  will  exercise  its  discretion  cautiously  and  sparingly 

and  in  determining  whether  the  prosecution  was  taken  by  surprise  or  not, 
the  Court  will  presume  that  the  prosecution  had  no:ice  of  all  relevant  facts 
'witiiin  the  knowledge  of  its  own  witnesses. 

Crown  v,  Bhuro  wd  Qulbeg  1  Sind,  L  R.  91. 

S.  807— Semons  Judge  ^Jury-Difference  between  judge  and 
jury — High  Court  not  confined  to  points  of  difference,  but  can  consider 
the  whole  case — Penal  Code  S,  S95—Daco%ty — Essentials  of  the  offence.  In 
hearing  a  case,  which  is  referred  to  the  High  Court  under  S.  307  of  the 
Oriminal  Procedure  Code,  the  Court  is  not  to  be  confined  to  points  of  dif- 
ference between  the  judge  and  the  jury  but  the  whohcase  is  thrown  open 
to  the  Court,  and  it  must  be  decided  after  giving  due  weight  to  the  opin'ons 
of  the  Judge  and  the  jury. 

The  essentials  of  the  offence  of  dacoity  are  that  the  theft  should  be 
pet petrated  by  means  either  of  actual  violence  or  of  threatened  violence. 
The  threatened  violence  may  be  implied  in  the  conduct  and  character  of 
the  mob.  It  is  not  necessary  that  the  force  of  menace  should  be  display- 
ed by  any  overt  act.  It  cannot  assist  the  accueed  or  reduce  the  gravity  of 
tbeir  offeace  that  no  actual  hurb  was  caused  for  the  reason  that  no  one 
dared  to  resist  the  overwhelming  show    of  force  which    was    suf&cient  to 
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terrify  apd  did  in  facfe  terrify  those  whoee  business  it  was  to  proteot  the 
property.  Batchelor  &  Knight  J.  J. 

Emperor  v.  Chandra  Krishna,  10  Bom.  L.  R.  632. 

— — — S.  388  (1) — Fine —ReJ ease  on  security — Svspension  of  sen- 
fence  of  imprisonment  in  default  of  payment  of  fine — Distress  warrant 
A  secteDce  of  imprisonment  in  default  of  payment  of  a  fine  cannot  be  sus- 
pended  unless  a  distrees  warrant  for  the  levy  of  fine  is  issued  at  the  same 
time.  '  Irwin  J. 

Emperor  v.  The  My,  4  L.  B.  R.  151  =  7  Or.  L  J.  452. 

Sec.  428 — Charge  to  Jury  Misdirection  in  the  charge.  Heads 
qf  charge.— The  High  Court  is  not  authorised  by  S.  423  of  the  Criminal 
Procedure  Code  to  alter  or  reverse  the  verdict  of  the  jury  unless  it  is  of  op- 
nion  that  that  verdict  is  erroneous  owing  to  a  misdirection  by  the  juoge. 
If  it  comes  to  that  opinion  then  it  has  the  power  to  reverse  the  verdict,  but 
that  power  ought  not  to  be  lightly  exercised.  It  is  manifeetly  the  intention 
of  the  legislature  that  the  power  of  interference  conferred  on  the  High  Court 
should  be  exercised  on  occasions. 

The  expression  ''heads  of  charge"  in  S.  307  of  the  Criminal  Procedure 
Code  must  be  construed  reasonably,  and  most  be  held  to  include  such  state- 
ment on  the  part  of  the  Sessions  Judge  as  will  enable  the  appellate  court  to 
decide  whether  the  evidence  has  been  properly  laid  before  the  jurf  or  whe- 
ther there  has  been  any  misdirection  b  the  charge. 

Batchelor  &  Heaton  J.  J. 

In  re  Shambhulal  Jivandas  10  Bom.  L.  R.  P.  565. 

-/S.  486 — Discharge — Commmitment  by  District  Magistrate — 


Case  not  *'  triable  exclusively  by  the  Court  of  Session  " — JurisiicUofL 
Held  that  a  case  does  not  come  within  the  purview  of  section  436  of 
the  Code  of  Criminal  Procedure  merely  because  in  the  opinion  of  the  District 
Magistrate  the  offence  alleged  to  have  been  committed  could  not  be  ade- 
quately punished  by  a  Magistrate.  ilifcmon  J. 
Emperor  v.  Debi  Prasad,  A.  W.  N.  1908.  189. 

Ss.  476 — nearest  Magistrate  of  the  First  CloM-Directory — 

Trial  by  another  Magistrate  a  mere  irregular-ity, — Held, — that  the  pro- 
visions of  section  476,  Criminal  Procedure  Code,  requiring  the  offender  to 
be  sent  to  the    nearest  Magistrate  of  the  First  Class  are  merely  directory 

and  not  mandatory,  and  a  trial  of    the  offender  by  a  Magistrate    of  the 
First  Class  having    local  jurisdicbion,  whe   is  not  the  nearest    Magistrmte, 
is  a  mere  irregularity  curable  under  section  537  (6)  Criminal  Procedure  Code. 
Imperator  v.  Newand  wd  Sadhu.  1  Sind  Z.  B   81 

■    S.  498 — Bail  in  non  bailable  offences— DiscretionSxercia- 
ed  by  the  judge.    Section  498  of  the  Code  of  Criminal  Procedure,  gives  the 
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Court  of  Soflsions  and  HiQ:h  Ooart  very  wide  powers  to  admit  an  aocseed 
to  bail  even  when  he  is  charged  with  a  con- bailable  offence.  The  admission 
to  bail  is  a  matter  within  the  discretion  of  the  Sessions  Judge.  In  this  case 
the  Judge  baying  exercised  hi§  discretion  with  proper  care,  the  High  Court 
refused  to  interfere  Aikman  J, 

K.  Emp.  v.  Badri  Prasad,  5  A.  L  J.  419. 

S.  526 — Apprehension  that  fair   and    impartial    trial  can 

not  be  had — Local  inquiry  accompanied  oy  a  partisan  of  the  complainant 
— Transfer.  Where  during  the  pendency  of  a  case  against  the  accused  for 
the  alleged  cutting  of  a  bund,  the  Magistrate  went  to  the  scene  of  occur- 
rence accompanied  by  a  partisan  of  complainant  and  held  a  local  inquiry  into 
a  matter  which  though  not  the  subject  oE  complaint  against  th9  accused 
could  nevertheless  be  imagined  by  the  accused  to  be  such« 

Held,  that  though  there  were  no  reasons  to  suppose,  on  the 
materials  before  the  Court,  that  the  Magistrate  would  not  bring  to  the  trial 
of  the  case  against  the  accused  a  fair  and  impartial  mind,  still  under  the 
circumstances  of  the  case  it  was  desirable  that  the  trial  should  be  hold  by 
aome  other  Magistrate.  Oeidt  &  Woodroffe  J.  J. 

Karban  Ullah  and  others  v.  Azmat  Mahi,  12  C.  W.  N.  748. 


— — S.  662 — "Eiefer ence  to  superior  Magi^ttr ate— Power  of  Magis- 

traie  under  S.  380,  Criminal  Procedure  Code — Disposal  of  case,  A  second 
Class  Magistrate  found  the  accused  guilty  of  an  offenco  under  S.  325  Indian 
Penal  Code,  and  submitted  the  proceedings  to  the  District  Magistrate  under 
the  proviso  to  S.  562,  Code  of  Criminal  Procedure.  The  District  Magistrate 
returned  the  case  to  the  second  class  Magistrate,  pointing  out  that  S.  562 
oould  not  be  applied. 

Hdd,  that  the  District  Magistrate's  action  was  illegal  in  view  of  the 
terms  of  S.  880,  Code  of  Criminal  Procedure.  Irwin  J. 

Emppror  v.  Abdul  Lal  Shjein,  4  L.  B.  R.  150  =  7  Cr.  L  J.  449. 

Evidence  Act  (1  of  1873)  S«  Z7— Confession — Accused  pointing  out 
stolen  property  concealed  in  a  pond.  The  accused  pointed  out  the  place 
in  the  pond  where  the  bundle  of  stolen  ornaments  was  recovered.  The 
proeecutioa  alleged  that  the  accused  had  said  to  the  police  that  he  had 
buried  the  things  in  the  pond. 

Hdd,  that  the  statement  of  the  accused  was  inadmissible  in  evidence. 

Chevis  /. 

Kaka  Singh  v.  Kikg  Emperor,  9  P.  L.  R.  490. 

Excise  Act  (XII  of  1890)  Ss.  44  (2),  48,  67— Sub-Inspector— Ex- 
cise  Officer.  When  the  police  arrested  a  men  with  18  tolas  of  charas  and 
through  their  official  superior  brought  the  accused  before  Magistrate,  held, 
that  there  was  sufficient  compliance  with  the  provisions  of  Sections  44 
and  57  of  the  Excise  Act,  and  the  accused  oould  be  tried  by  such  a  Magis- 
trate. Knox  &  Aikman  J".  /, 

K.  Blip.  V.  Lachmi  Narain,  5  A,  L.  J.  44^^. 
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Opium  Act  (I  of  1878)  Ss.  P  and  d.—BvZes  framed  under  the 
Act — License  in  farm  preserved  by  the  Commissioner — Breach  of.  S.  5 
clause  (  f  )  of  the  Indian  Opiam  Act  I  of  1878  aathoiizes  the  Local  Gov- 
ernment to  frame  rales  for  regalating  the  sale  of  opium,   and    S.  9  makes 

it  an  offence  to  cell  opium  in  oontravention  of  the  Act  or  the  rales  so 
framed.    The  Looal  Qovernment  cannot,  however,    delegate    this   power  of 

making  the  rule  3  to  the  Commissioner  in  Sind,  and  therafore  the  last 
words  of  rales  39  ''or  in  such  form  as  the  Commissioner  from  time  to 
time  prescribes"  are  ultra  vires. 

A  breach  of  the  terms  of  a  license  which  is  not  in  the  form  E  as  pre- 
scribdd  by  the  Act  bat  in  the  form  approved  of  by  the  Commissioner  in 
Sind  cannot  be  punished  under  the  Acb. 

Crown  v.  Veui  Lakhamsi,  1  Sind  L.  R  70. 

Penal  Code  S.  ^06.— What  is.      Where    the  alleged  facts  were  that 

the  accused  hypothecated  to  the  complainant  by  a  written  contract,  all  his 
claims  as  a  contractor  against  Qovernment  in  respect  of  work  done  and 
materials  supplied  to  the  Executive  Engineer,  and  undertook  regularly  and 
without  fail  to  convey  and  make  over  to  applicant  all  cheques    drawn    by 

the  Executive  Eogineer  in  his  favour  and  subsequently,  in  violation  of  the 
said  contract,  cashed  two  such  cheques  and  appropriated  the  proceeds. 

Hdd,  that  these  facts  constituted  Criminal  Breach  of  Trust.    Shaw  J. 

Shuduthroy  v.  Aqama.  1908,  N.  B.  Or.  Rg.  =  8  Cr.  L.  J.  24. 

— — Ss.  417  and  611 — Attempt  to  cheat-^Camplainant  in  a  pro- 
secution for  attempt  to  cheoit.  The  accused  without  any  authority  arranged 
a  contract  for  the  delivery  of  goods  to  the  complainant's  firm  by  Messrs. 
Birkmyre  Brothers.  On  the  repudiation  of  the  contract  by  the  latter,  the 
former  pressed  their  claim  under  the   contract  and  instructed  their  pleader 

to  write  to  the  latter  Srm  and  demand  fulfilment  of  the  contract  The 
accused  then  went  to  the  pleader,  falsely  represented  himself  to  be  a  member 

of  the  complainant's  firm  and  instructed  the  pleader  to  write  a  letter  in  the 
name  of  the  complainant's  firm  to  Messrs.  Birkmyre  Brothers  stating  that 
the  contract  had  been  cancelled  by  the   complainant's    firm.      The    pleader 

wrote  the  letter  but  on  reference  to  the  complainant's  firm  refrained  from 
despatching  it.  On  the  prosecution  of  the  accused  by  the  complainant 
under  Ss,  417/511, 1.  P.  0. 

Held,  that  the  accused  committed  the  offence  under    Sections  417-511, 
I.  F.  0.,  as  he  fraudulently  induced  the  pleader  to  write  the  letter  which 

he  would  not  have  otherwise  done,  and  as  if  the  fraud'  had  been  successfal 
it  must  necessarily  have  caused  injury  to  the  pleader  in  mind,  reputation 
and  perhaps  in  his  business  and  might  have  involved  him  in  litigation. 

That  in  a  prosecution  on  a  charge  of  attempting    to    cheat   a    certain 
p  erson,  that  person  need  not  be  the  complainant. 

Rampini  &  Sharfuddin  J.  J. 

Mahadeo  Lal  Petitioner  v.  Dhonraj  Maisri,  12  a  W.  If,  750, 
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DIGEST  OF  INDIAN  (CRIMINAL)  CASES- 

Criminal  Procedure  Code,  s.  106  (3)— Order  to  furnish  eeetirity 
— Appetdr^Court  An  order  for  security  under  sec.  106  (8),  Cr.  B. 
Code  may  be  made  in  appeal  whether  the  original  court  had  jurisdictittt 
to  pass  such  an  order  or  not.  The  word  "  also  "  in  the  section  plainly 
implies  that  the  order  may  be  independently  msde  by  an  appel- 
late Court  or  by  a  Court  in  revision,  as  well  as  by  the  original  Courts 
specified  in  the  first  clause;  and  it  is  not  implied  that  the  powers  of  the 
original  Court  in  any  way  control  or  limit  those  of  the  appellate  or  revislo- 
nal  authority.  21  CaL,  622,  29  Mad.,  190,  and  30  Mad.,  48  dissented  from. 
SO  Mad ,  182  approved.  Scott  0.  J.  &  Knight  J. 

Emp.  v.  Bhausing,  10  Bom.  L.  R.   759. 

Criminal  Frocedore  Code,  S.  107, 117— Order  pamed  on  coneeni 
of  a  party  to  be  bound  down  without  evidence  taken.  The  proceeding 
under  section  107  of  the  Criminal  Procedure  Code  i«  a  precautionary 
measure  and  not  a  trial  for  an  offence,  and  in  such  a  proceeding  no  one 
should  be  bound  down,  unless  it  shown  that  he  is  about  to  commit  a 
breach  of  the  peace.  Where,  therefore,  a  person,  called  upon  to  show  caufle 
wby  he  should  not  be  bound  down  under  the  section,  appeared  before  the 
Magistrate  and  agreed  down,  whereupon  tke  Magistrate  directed  him  to 
execute  a  bond  without  taking  any  evidence  at  all.  Held,  that  the  order 
wns  illegal.  Bampini  &  Sharfudin  J.  J. 

Bam  Chandra  Haldab  v.  Emperor,    35  Calc.  644. 

Section  133. — Application  for  jv/ry-^^Verdictbinding. — One 
P..  was  called  upon  under  section  133  of  the  Criminal  Procedure  Code  to 
show  cause  why  an  obstruction  should  not  be  removed  from  a  public  way. 
Hie  mukhtar  appeared  and  nominated  certain  persons  to  be  jurors 
who  were  accepted  by  the  Magistrate.  They  passed  a  verdict  against  R. 
viz.  that  the  land  obstructed  was  a  public  way.  Held  that  the  objection 
was  sach  as  could  be  left  to  the  jury  to  decide.  Knox  J. 

Bam  Bilas  v.  King  Emperor.  (5  A.  L.  J.  488.) 

— — -Ss.  133  and  l^O.— Order  directing  accuezd  to  protect  his 
weU  according,  to  the  instructions  of  the  Local  Furhd  Overseer— Valid/iiy. 
Ifotice  under  s.  140  Whether  condition  precedent  to  punishment  for  dis 
obedience  of  order  under  s.  133. — A  Magistrate  made  ai^  order  directing 
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the  aconsed  to  protect  his  well  as    being    dangerous  to    the  public.   The 
aoeuaed  disobeyed. 

Held  that  no  notice  under  S.  140  was  necessary  before  the  accused 
might  be  punished  fer  tihe  disobedience.  Whenever  the  time  fixed  in  the 
order  under  S.  133  has  been  allowed  by  the  person  agiunst  wkam  that  or- 
der is  made  to  pass  without  compliance  with  the  order  or  protest  against 
it,  the  liability  to  the  punishment  attaches  at  once  to  that  person  and  may 
be  enforced  irrespective  of  S.  140.  MiUer  J. 

In  re  Aluvala  Qubatuh  (^  M.  L  T.  403). 

Boa  146. — Irregularity  amounting  to— want  of  juriadie- 
tion^ Interference  by  the  High  Court. — A  Magistrate  drew  up  a  proceed- 
ing under  sec.  145  Cr.  P.  C.  but  he  did  not  serve  any  notice  upon  the  first 
party  in  accordance  with  sub  sec.  (8)  of  sec.  145,  Cr.  P.  0.  nor  did  he  fix 
a  notice  on  some  conspicuous  place  at  or  near  the  subject  of  dispute,  nor 
receive  a  written  statement  firom  either  party  before  he  passed  his  final 
order  under  see.  145.  GRiere  was  no  appearance  on  behalf  of  the  ficst  party 
and  no  opportunity  was  given  to  cite  witnesses  or  to  put  in  any  documen- 
tary  evidence.  But  on  examining  one  witness  on  behalf  of  the  second  party 
the  Magistrate  held  that  there  was  a  likelihood  of  a  breach  of  the  peace 
and  declared  the  second  party  to  be  in  possession. 

Heldj  this  was  had  in  law  and  the  order  must  be  set  aside. 

Bampini  &  Sharfuddin  J.  J. 

Sajjad  v.  Pabbatiohaban  12  C.  W.  N.  848. 

Boos.  146,  146  and  l^S.— Refusal  to  grant  time  for  regu- 
lar inweedings  to  be  followed-attaohTnenit  under  see,  H6  when  the  parties 
did  not  file  wriXten  daJtements  or  produce  evidence  — Illegality. — ^In  a  pro- 
ceeding under  sec.  145  Or.  P.  0.  the  parties  appeared  on  the  day  of 
hearing  but  did  not  file  any  written  statements,  or  produce  any  evidence 
They  prayed  for  time  which  the  Magistrate  did  not  grant.  He  then  heard 
the  parties  and  being  unable  to  satisfy  himself  as  to  which  of  them  was  in 
possession,  attached  the  subject  of  dispute  under  sec.  146. 

Held  that  the  Magistrate  in  so  doing  refused  to  exercise  jurisdiction 
He  ought  to  have  granted  time  to  allow  regular  proceedings  to  be  follow- 
ed, or  he  might  have  informed  himself  of  the  facts  of  the  case  either  by 
local  enquiry  under  sec.  148,  Or.  P.  C.  or  in  other  ways;  as  he  did  neither, 
his  order  under  sec.  146  is  bad  in  law  and  ought  to  be  set  aside. 

Stephen  &  Holmwood  J. 

Shukh  Mansebau  v.  Matiallah  112  C.  W«  N.  896. 
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■860. 196— Sancton  to  prosecute  given  by  an  appellate 
Oowrt — Power ^of  revoking  it.  Held  that  '^rhether  a  Court  grants  saQO- 
tit>n  to  prosecute  on  the  original  or  appellate  side  it  can  be  revoked 
under  section  196  (7;  (a)  of  Act  V  of  1898  by  the  Court  to  which  ap- 
peals ordinarily  lie  from  the  order  of  the  Court  granting  the  sanction, 
so  the  Sessions  Judge  has  jurisdiction  to  ent^tain  an  application  to 
revoke  a  sanction  granted  by  the  District  Magistrate  in  his  appellate  ca- 
pacity. Clerk  G.  J.  &  BattiganJ. 

Ram  Eishan  v.  Meabam,  3  P.  W.  B.  64. 


B.  106— Sanction  to  ProeectUe — By  whom  appHsaUon  for 
mmetion  Toay  he  made.  There  is  nothing  in  law  to  prevent  the  Oovem* 
meat  Pleader  on  instructions  from  the  District  Magistrate  applying  for 
sanction  to  prosecute  in  respect  of  an  offence  alleged  to  have  been  com- 
mitted in  connection  with  a  Civil  suit.  In  the  matter  of  Chandra  Kanta 
Qhorn  (  3  0.  W.  N.  3  )  distinguished.  Aikman  J. 

Emperob  v.  Bam  Adhar  Bai,  A.  W.  N.,  1901,  209. 


Sec,  196  439— Sanction  to  proaecute^Bevieion — Powers  of 
High  Court.  An  application  under  section  195  of  the  Code  of  Criminal 
Procedure  for  sanction  to  prosecite  was  made  to  and  granted  by  a  Magis- 
trate of  the  first  class.  A  further  application  ueder  section  195  of  the 
Code  to  revoke  the  sanction  was  made  to  the  Sessions  Judge,  bat  was 
rejected.  Held  that  the  High  Court  had  power  to  send  for  the  record 
of  the  case  under  section  435  and  to  interfere,  if  necessary,  under  secticn 
439  of  the  Code  of  Criminal  Procedure  with  these  orders.  Kusal  v.  Bad' 
ri.  Weekly  Notes,  1907,  p.  283,  overruled. 

Aikman  &  K.  Hussain  J. 

Empebob  v.  Sbbh  mal,  30  AIL,  243. 

■     I  B.  206. — Pardah  woman^ — Her  personal  appearance  when 

to  he  dispensed  with— Issue  of  summons  in  warrant  case — Magistrate's 
power  to  eaneel  warrant  and  substitute  summoi%s — Personal  appear* 
anee  when  to  be  enforced.  Held  that  unless  and  until  a  Magistrate  has 
good  reason  to  believe  that  there  is  a  strong  Ukelihood  of  the  charge 
being  proved,  an  accused,  if  she  be  really  a  Pardah  woman  of  good 
portion  should  not  ordinarily  be  compelled  to  appear  in  person  in  the 
fitflt  instance. 

Held  also  that  although  a  case  may  be  one  in  which  a  warrant  may 
be  issued  in  the  Is  t  instance  it  is  no^  necessary  for  the  Magistrate  to 
do  so  and  fhat  under  section  75  (2^  of  the  Code  of  the  Criminal    Pro- 
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cedure  Code  1898,  he  is  at  full  liberty  to  canoel  at  any  ^time  a  warrant 
and  subfltitate  a  Bummone. 

Hdd  further  that  if  a  Magistrate  sees  fit  to  issue  a  summons  he 
can  act  under  section  205  Criminal  Froceedure  Code  1898,  and  dispense 
with  the  personal  appearance  of  the  accused  until  he  considers  that  the 
case  has  reached  a  stage  at  which  the  presence  of  the  aoeused  is  neces- 
sary when  he  can  compel  it  by  proper  process.  Rdberlaon  /. 

MussAMUT  Prem  Kaur  v.  Mai  Sham  Nath  (3  P.  W.  R.  51.) 

Sec.  487. — Notice  to  the  accused — Forgery — sanction  of  the 
OivU  Court  to  prosecute  Proceedings  under  the  Begistration  Act  arising 
out  of  the  same  transaction^  if  good  without  sanction — The  accused  was 
placed  on  his  trial  for  oflFences  under  sees.  422,  4G7,  L  P.  0.  and  sec  82 
Indian  Registration  Act  on  the  allegation  that  he  had  abetted  the  fabri- 
cation of  a  forged  bond,  but  was  discharged.  The  District  >  Magistrate 
under  sec.  437  directed  a  further  inquiry  into  the  ca«e;  but  before  the  pro- 
ceeding under  s.  487  commenced  a  OivJI  Court  had  decided  that  the  bond 
haa  a  forged  one. 

.  ^  Held. — That  the  case  against  the  accused  cannoD  proceed  as  regards 
the  charge  of  forgery  or  abetment  of  forgery  without  the  sanction  of  the 
Civil  Court. 

^  .  That  with  regard  to  the  charges  under  sec.  423  I.  P.  C.  and  sec.  82 
of  the  Indian  Registration  Act,  which  did  not  require  any  sanction,   the 

;,accused  should  not  be  prosecuted  till  the  Civil  Court  sanctioned  his  pro- 
secution for  forgery  as  it  was  not  desirable  that  the  case  should  pro- 
ceed against  him  piecemeal.  That  an  order  for  further  inquiry  under 
sec.  437  Cr.  P.  C.  without  giving  a  previous  notice  to  the  accused  to  show 
cause  against  the  application  for  further  inquiry  must  be  set  aside.  Ha- 
ridas  v.  ShrituUa  15  Cal.  608  Wah%d  Ali  v.  Emperor  32  Cal.  10 JO 
followed.  Rampini  &  Sarfudin  J.  J. 

GiBDHARi  V.  Thb  Emperor  12  C.  W.  N.  822. 

———Sees.  4:30^^17, —Acquittal— Revision  on  facts  as  well  ae 
Law—High  Court  power  to  expunge  damaging  remarks  against  witnesses 
Appnwers  prosecution  for  forgery  when  allowed.— Hdd  that  provisions 
of  sees.  439  (1)  and  (4)  clearly  empower  the  High  Courts  to  revise  an 
acquittal  and  set  it  aside  both  on  facts  and  Law,  though  .in  doing  so -it 
cannot  then  and  there  convict  but  can  only  order  a  new  trial;  and  t|iat 
it  is  not  barred  from  excercising  this  power  simply  on  the  ground  th»t 
the  Government  has  a  right  of  appeal;  the  meaning  of  sub-section  (5)  is 
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only  that  the  Government  not  having  appealed  'cannot    aek    the    High 
Court  to'revise  an  acquittal, 

Bat  such  a  power  should  be  exercised  only  in  .'exceptional  cases  so 
as  not  to  encourage  revision  of  acquittals. 

Keiudifigton  A  JohmAone  J.  J. 
ViBU  Mal  v.  Sadu  8  P-  W.  R.  53. 

S>  476 — Order  under  section  must  be  male  dwring  or  im*, 
mediatelfi  after  the  conclusion  of  the  procedings.  On  a  reference  to  the 
Foil  Fench  whether  a  Magistrate  has  jorisdiciion  to  take  action  suo  molu 
nuder  section  476  of  the  Code  of  Criuiinal  Procedure  more  than  two  months^ 
after  the  termination  of  the  procedings  before  such  Magistrate.  Hetd^ 
(Milleri  J.,  dissenting),  that  it  was  the  intention  of  the  Legislature  in 
enacting  section  476  that  an  order  under  the  section  should  be  made  either 
at  the  close  of  the  proceedings  so  shortly  there  after  that  it  may  reasonably 
be  said  that  the  order  is  part  of  the  preceding.  Begu  Singh  v.  Emperor^ 
84  Calc,  551,  followed.  In  re  Subbaraya  Vathiar,  (  15  M.  L.  J.,489; 
followed.  The  earlier  enactments  and  corresponding  English  Acts  on  the 
subject  oonsidered  and  discassed.  {F.  B.) 

Rahimadulla  Sahib  v.  Empbbob.  31  Mad.,  140. 

B.  488 — Magistrate  has^  a  discretionary  power  in  granting 
maintenance— Refusal  to  grant  when  guilty  of  adultery  with  one  of 
lower  caste  not  a  wrong  exercise  of  such  discretion )  Under  section  488 
of  the  Code  of  Criminal  Procedure,  the  Magistrate  has  a  discretionary 
power  to  award  maintenance,  and  such  discretion  is  not  wrongly  exercised 
when  a  Magistrate  refuses  maintenance  to  woman  who  for  adultery  with 
one  of  a  lower  caste,  is  expelled  from  caste  and  has  thus  made  it  impossi* 
ble  for  her  husband  to  live  with  her.  Benson  d  Miller  J.  J. 

FoNNAYBE  V.  Periya  Mooppan,  31  Mad.,  186. 

S*  ^9Q— Bail— Discretion  of  Sessions  Judge  in  admitting 
to  bail '  a  person  charged  with  a  nonbailaUe  offence.  In  this  case  the 
High  Court  declined  to  interfere  ander  the  circumstances  stated  in  its  order 
with  the  diioretion  of  the  Court  of  Session  in  admitting  to  bail  a  person 
who  stood  committed  to  that  Court  on  a  charge  under  section  802  read 
with  section  109  of  the  Indian  Penal  Code.  AUcman  J. 

Empbbob  v.  Badbi  Prasad,  A.  W.  N.,  1908, 195. 

Sec.  662— Pano?    Code,  section  ^0.  Held    that 

section  662,   Criminal    Procedure    Code    is  not     applicable    to    oonvic* 
tions  under  section  480  Indian  Penal  Code.    The  word    *  cheating  "  used 
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in  f  action  662  Criminal  Procedure  Code  coverB  only  simple  cheatii^ 
and  not  the  more  aggravated  forms  of  cheating  for  which  the  higher 
punishments  are  provided  in  the  Indian  Penal  Code.  Ohevia  J, 

The  Crown  v.  Neki  Ram,  3  F.  W.  R.  62. 

Jurisdiction— i^e/erencd  to  mbordinate  tlagietrate—Loeal  inqu,iry 
— Right  of  sfjLpeirior  Magistrate,  Where  a  Deputy  Magistrate  referred 
a  case  to  his  snhordinate  without  pointing  out  how  any  .local  enqniq^  is 
necessary  and  merely  because  there  was  a  criminal  trespass    ease. 

Held,  that  the  first  class  Magistrate  had  no  right  to  refer  the  case 
to  his  subordinate.  Miller  J. 

In  re  Bamarwami  Netakeu,  3  M.  L.  T.  402. 

Jtury. — Trial  by — Miadirection^Oulpable  Jiomieide — Proper  ekwfge 
in  ease  of  culpable  homicide — Direction  as  to  trv4h  of  plea  of  accused^ 
Mierepreeentation  ae  to  the  effect  of  medical  evidence — Expresgion  of  ^ 
nion  by  Jtt(2gf6.— The  omission  by  the  Judge  to  lay  specifically  before  the 
Jury,  in  a  case  of  culpable  homicide,  the  que&tion  whether  in  causing  death 
the  accused  had  the  intention  to  cause  death  or  such  injury  m  was  likely 
to  cause  death,  or  the  knowledge  that  he  was  likely  to  do  so,  thoqgh  in 
the  earlier  part  of  the  charge  he  had  explained  generally  the  terms 
'border''  and  ''culpable"  and  culpable  homicide*'  and  had  pointtd  out  dis- 
tinction, is  a  material  misdirection.  The  omission  to  direct  the  Jury  to 
eonsider  the  truth  of  the  plea  of  some  of  the  accused  that  they  were  not 
|Mresent  at  the  occurrence,  before  convicting  them,  is  a  misdirection.  Misre* 
jpreeentation  of  the  medical  evidence  is  a  misdirection.  It  is  a  misdiieo- 
idem  fer  the  Judge  to  express  his  opinion  on  various  questions  of  fact 
without  telling  the  Jury  that  his  opinion  is  not  binding  on  them  and 
that  they  are  the  sole  judges  of  fact.  Oeidt  &  Wodroffe  J.  J. 

Matabab  Qhosb  v.  Emperor,  35  Calc.  581. 

Fenal  Code  Sectiops  21,  ISe^PuUie  servant  A  clerk  in  the  om 
oqUection  department  of  a  District  Municipality  under  the  Bombay 
District  Municipal  Act  of  1901  is  a  public  seruant  within  tha  mA^^tg 
of  S.  21  of  the  Penal; Code;  offering  any  obstruction  to  him  is  an  offence 
under  S.  186  of  the  Cede.  ScoU  C.  J.  &  Heaton  J. 

Emperor  v.  Babulaj-,  10  Bom.  L  R.  761. 

Penal  Code  Sec*  Sb^Previoualy  convicted.  Treviously  convicted'  means 
i^Mivipted  before  the  commission  of  the  second  offence.      Shaw  J.  G. 
Kma  Empbrob  y.  La  Sma,  14  Bur.  L.  R,  186. 
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8.  1^7— Several  altenmtive  Qommotk  cbjfiois  chiVPg^flr^'^ 

gment  of  appellate  Court — Omission  to  find  whether  the  cAar^  tww  8i/k$f 
tainable  and  which  common  object  has  been  proved.  Where  a  charge,  as 
drawn  up  by  the  Magistrate,  alleges  several  a}jbe«iiative  common  objects  of 
the  unlaivful  assembly,  it  is  incumbent  on  the  appellate  Court  to  deter- 
mine, whether  it  is  sustainable,  and  if  so,  which  of  the  common  objects 
stated  has  been  made  out.  Woodroffe  &  Ooxe  J.  J. 

Manabuddi  v.  Emperoe,  35  Calc.  718. 

Seo.  1^7— Common  object— No  express  fi/nding  a«  to  cwvmoni^ 
object  does  not  vitiate  conviction  when  accused  ncA  prejudiced^  In  ^  t«i^ 
of  the  accused  for  an  oQence  under  sec.  147,  I.  F.  C^,  the  qqipphqa  iK)^fi(ik 
stated  in  the  charge  was  to  ^'enforce  a  right  or  opposed  right"  but  as 
there  was  no  contest  in  either  of  the  loffer  (Courts  f^i^  ^e  pi^ji^mon 
object;  those  Courts  did  not  discuss  the  question  of  th^  compion  olgect 
and  come  to  any  express  finding  on  the  point  but  it  wg^  (^e,ar  th^  1)9tb 
tjto  Courts  impliedly  found  that  the  comaxon  object  WW  <^s  si^d  jn  dhe 
charge.  Held,  the  conviction  was  9Mt  bad  for  ii^  aecMed  were  m# 
prejudiced  thereby.  Bampini  &  Marfuddin  J.  J. 

D4SARATH  MoHAPATRA  V.  Bahu  Sahu,  12  C.  W.  N.  944. 

Seo.  193— False  staievneni  m,ade    in    i^  depo^iti^n    vfhich 

toa8  not  read  over  the  witness  in  presence  of  the  acQi^f^  or  his 
pliee4er  Criminal  Procedure  OodeSec.  360,  non  e^mplianoe  with, 
effect  (^—Indian  Evidence  Act,  sees.  91  and  SO— Proof  of  state- 
Toent  A  witness  cannot  be  convictsd  under  sec.  193,  I.  P,  C,,  for 
having  made  false  statements  in  his  deposition  before  a  Criminal  Qptirt 
when  the  deposition  was  not  read  over  to  him  in  tiie  presence  of  tbiQ  ac- 
cmed  or  his  pleader  in  accoroauce  with^e  provisions  of  sec.  3W,  ^r.  VJ^ 
Kamatchivathan  v.  Emperor,   28  Mad.,  308  (1904^,  (oUowQcJ. 

Where  the  deposition  of  a  witness  in  a  criminal  trial  ia  not  read  over 
to  him  in  the  presence  of  the  accused  or  his  pleader  in  accoxd^ce  ;«rith 
the  provisions  of  sec.  360,  Cr.  P.  C,  it  is  not  aiJwasiWe  im  ^vldes^e  and 
no  other  evidence  is  admiwble  in  proof  ^f  tbe  st^ttmente  ma^  there- 
in Oeidi  &  Wo9Aroffe  J.  /. 

If  AHBKDBA  V.  Itac  Emperor,  12  C.  W.  N.  846. 

. sec.   W^— Pointing    out    stolen   propcT^^-^f^dnmsi!. 

lity  of  admission  of  having  concealed  it.   Held,  that  aa  ^rq^s^  pw^ons, 

merely  pointing  out  the  place  where  son\e  of  the  ^tole^i    piK^partj  i«    r^. 

cavared  wid  hia  making  admission  before  tiae  police  of  having    conc^^l^ 

it  there  which  admission  is  not  admissible  in  evidence,  are   not    suffiqient 
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for  cenvioting  him  tinder  Bee,  414  I.  P.  C,  in  the  absence    of   any    other 
independent  proof  convecting  him  with  the  commission  of  the  crime. 

Ghevis  J. 
Kaka  Singh  v.  The  King  Emperor,  3  P.  W.  R.,  52. 

Eevision— Practice— Pttwjafe  Chief  Oofirt.  In  dealing  with  an  ap- 
plication for  revision  on  facts  the  correct  principle  is  to  refuse  interference 
when  there  is  no  evidence  on  the  record  which  is  adequate  and  which,  if 
believed  justifies  the  conviction  When  two  Courts  have  agreed  on  the 
ta^U  the  mere  fact  that  a  single  or  division  Bench  of  the  Chief  Court 
might  have  come  or  would  have  come  to  a  different  decision  on  the  facts, 
would  not  except  in  the  rarest  cases  justify  interference  by  the    Court, 

Robertson  &  Kenrifigton  J.  J. 

SwAMi  Datal  y.  The  Bsown,  9  Punj.  L.  R.  448. 

'ReyiAon— Criminal  cases.  Acquittal  on  facte^  Diecraion—Ecopfin' 
ging  findings  from  jvdgment — Sanction  to  prosecute— Approver-^Pairdon 
—  Withdrawal  of .  Held,  that  the  re  visional  powers  of  the  Chief  Comrt 
f^rainst  orders  of  acquittal  are  not  confined  to  points  of  law  but  extend  in 
exceptional  cases  to  questions  of  fact  also;  though  the  Court  in  doing  ao 
cannot  then  and  there  convict  but  can  only  order  a  new  trial. 

Kensington  &  JohnsUme  J.  %/". 

ViRU  Mal  v.  Sadhu,  1  p.  L.  R,  507. 

Sentence — BaU  of  commencement  of  sentence  of  imprisonment  an- 
tsdating  sentence— Nominal  sentence— Detention  under  trial— Cudody. 
An  accused  person  after  having  been  in  custody  for  a  week,  and  was 
sentenced  "  to  undergo  the  imprisonment  he  had  already  suffered.  ** 

Held,  that  the  sentence  was  illegal.  Irwin  3. 

Emperor  v,  Tha  Hman,  4  L.  B.  R.;652«7  Cr.  L.  J.   p.  453. 

Workmen  Artiflcers  Act  (XIII  of  1869),  sees.  2  and  6— Exten- 
sion of  the  act  under  gee.  6— Effect — Money  advanced,  whether  reeoveror 
Ue  mien  contract  expired.  When  Act  XIII  of  1859  is  extended  to  a 
certain  place  under  the  provisions  of  sec.  6  of  the  Act  a  master  or  employer 
reidding  or  carrying  on  business  in  the  place  has  the  same  rights  as  are 
conferred  by  the  act  on  masters  or  employers  resident  or  carrying  on  busi- 
ness in  any  Presidenoy  town. 

Per  Stephen  J.— Under  sec.  2  of  Act  XIII  of  1869,  a  master  or 
employer  can  sue  for  the  repayment  of  the  money  advanced  by  a 
proceeding  vnder  the  Act  even  after  the  term  of  the  contract  has  expired. 

Queen  Empress  v.  Konda,  16  Mad.,  717  <1893)  followed.  Khoda  v. 
MctUal,  11  0.  W.  N.  247  (1906)  dissented  from. 

Per  Hclmwood  J.  (contra)— When  the  term  of  the  contract  has 
expired,  a  master  or  employer  cannot  enforce  the  repayment  of  the 
money  advmced  by  a  proceeding  under  Act  III  of  1859.  Khoda  v.  McU 
Lain  aw.  N.  247  (1906)  affirmed.  Stephen  A  HoLmwood  J.  J. 

NARama  Prosad  v.  The  King  Ebipsror,  12  C.  W.  N.  869. 
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DIGEST  OF  INDIAN  (CRIMINAL)  CASES- 

Arms  Act  Ss.  19  (e)  (t),  20. — Sanction  to  prosecute — UlegcUposaee' 
nan  of  Jwe-arms-previous  sanction  institution  of  proceedings-charge  Cfri- 
minal  Procedure  Code  Ss.  190,  196,  5S5,  557  ("6).— The  accused  was  sent 
np  by  the  police  for  trial  under  section  19  (e)  of  the  Arms  Act  for  illAgally 
going  armed.  After  hearing  the  prosecation  the  Ifagistrate  charged  him  in 
the  alternative  with  this  offence  and  with  illegal  possession  of  an  arm  under 
section  19.  (f)  The  sanction  of  the  District  Magistrate,  required  under  section 
29,  was  not  obtained  till  after  the  framing  of  the  charge.  The  accused  was 
finally  convicted  under  section  19  (t). 

Held,  that  as  the  police  sent  up  the  case  under  claose  (a)  of  section  19 
proceedings  under  clause  (f)  were  not  instituted  until  the  Magistrate  framed 
the  charge  under  that  clause  although  the  charge  was  actually  framed  with 
jurisdiction,  the  Magistrate  mi^ht  have  instituted  proceedings  afresh,  after 
receiving  sanction,  by  framing  a  fresh  charge  and  as  the  accused  had  not  been 
m  any  way  prejudiced  by  the  procedure  adopted,  the  absence  of  a  fresh 
charge  after  the  receipt  of  sanction  was  cured  by  section  535  of  the  Code  of 
Chriminal  Procedure;  section  537(b)  of  the  Code  oE  Criminal  Procedure  does 
not  cure  the  want  of  sanction  in  any  c%se  except  when  the  sanction  is  requir- 
ed under  section  195  of  the  Code.  Irwin  C.  J. 

Eaka  v.  Emperor  4  L  B.  R.  247  »  8  Crim.  L  J.  R.  65 

Oriminal.  F.  Code— Sees.  108  and  1\S.— Order  binding  down 
a  party  without  separate  finding  in  regard  to  each  member  of  the  party-- 
Illegality. "Vfh^te  in  a  proceeding  under  sec.  107  Cr.  P.  C.  against  a  party 
eonsisting  of  17  persons,  the  Magistrate  bound  down  all  of  them  without 
coming  to  a    separate  finding  as  regards  each  of  them  individually. 

Held. — ^The  order  is  bad  in  law  and  ought  to  be  set  aside. 

Stephen  &  Holmwood  J.  J. 

Ajodhya  Prasad  Singh  v.  The  Emperor  12  0.  W.  N.  992. 

g.  117  (  4  )^  Parties  in  confiot  with  one 
another  cannot  be  dedt  with  in  one  enquiry ^Such  joinder  illegal,]  Two 
or  more  persons  are  not  '^aesocistpd  together  in  the  matter  under  enquiry'' 
within  ihe  mcaLing  of  section  117  ^4)  of  Cnmioal  Procedure  Codo  when 
there  is  a  conflict  between  them,  and  they    cannot  thereforg  ba    dealt  with 
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in  the  same  euqiiiry  under  the  provisions  of  that  section.  Such  joinder  is 
not  a  mere  irregularity    bat  an  illegality  which  will  vitiate  the  prooeedings. 

WcdUJ. 

Oanapathi  Bhatta  v.  Ehpeeob,  31  Mad.  276. 

. S.  118— Order  aheduie   at   variance   v>Uh  ike   eondiHonal 

ordcr^  legality  of—Itiquiry  about  auretiee — Pdice  report,  procedure  cmt 
Magistrate  cannot  vary  the  condiiional  order  made  under  a,  112  of  the  Oct* 
minal  Procedure  Cede  by  enforciog  farther  conditions  in  the   order   absolute. 

'     A  Magistrate  ought  not  to    reject  sureties  merely  on  the  repcrt  of  the 
Police  without  making  any  inquiry  hiiLsalf.  Evans  J.  0. 

Ramanand  Singh  v.  Kixg  Emperor,  [  110.  C.  267] 

S.  133,  136, 140— TFAere  order  under  s.   139  not  oomptmi 

with,  proeecution  sustainable  undtr  s,  136  without  notice  under  a.  HO — 
Order  under  a.  133  cannot  direct  works  to  be  done  which  are  not  neoesac^v^ 
for  the  safety  of  the  public]  Where  an  order  issued  by  a  \Iagi^trate  undes 
section  133  of  the  Criminal  Pr<  C3  lure  Cjde  is  not  complied  witb  or  piotes;^ 
against  within  the  time  fixed  by  the  order,  <i  probecudjti  of  the  peraoo  disa* 
be} iDg  under  sesian  136|  is  sisuinible  with'm^i  u)tice  under  section  140Lr 
Where  a  well  a(3joining  a  road  is  dange^ois  to  the  public  as  well  as  to  the. 
existence  of  the  road,  an  order  uodar  sccJon  133  ou  directs  the  oonstroetioib 
of  ^uch  works  on^y  as  are  recf'ssiiry  for  the  safety  of  ihe  pull  c  and  not  oC 
works  necessary  for  tha  safety  of  the  road.  Queen^Empress  v.  Bishumber 
Lai,  (IS  AH.,  577),  approved.  Metier  J. 

Aluvala  Guruviah  y.  Emperor,  31  Mad.,  280 

Sec.  146. — Api^licability,  to  disputes  as  to  poesession  between 

manager  and  member  of  a  joint  Hindu  family, — The  possession  of  the  map 
eager  of  a  joint  Hindu  family  as  against  another  member  can  be  protected 
by  proceedings  uoder  sec.  145  Cr.  P.  C.  Benson  &  Boddam  J.  J. 

Bhaskaeuni  Chalapatibayabu  18  M.  L.  J.  343. 

B»  196.— Object  o/.— Among  the  objects  of  section  195  of  (be 
Criminal  Procedure  Code,  two  are  uninub  edly  the  protection  of  persons 
from  being  prosecuted  on  iDsufBcieot  grouods  and  from  malice  or  ill-wilt, 
and  the  prevention  of  prosecutions  wh^re  the  public  interest  ^nmrt  be 
served. 

The  object  of  giving  the  power  to  sanction  is  to  secure  as  far  ss  poesi* 
ble  that  no  man  shall  be  prosecuted,  unless  the  court  hearing  the  case  or  a 
superior  court  is  satisfied  that  it  is  a  proper  case  to  put  a  pai^  ov  his  Mik 
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A  jadioiAl  officer  to  whom  an  applicaiion  for  sanotioB  ii  made,  ahoiikl 
pot  lumself  ia  the  place  of  applicant  and  oonoider,  **If  I  were  proeeeatiog 
tliiaoaae  myself,  am  I  in  a  position  to  }. reduce  such  evidence  ae,  if  unvebat* 
ted  wonld  support  a  oonviotion. 

Saootioi^  therefore  shoold  not  be  given  for  a  prosecution  for  givingf 
firise  evidence,  unless  there  are  good  and  reasonable  grounds  for  conaidefb 
iag  that  the  prosecution  will  be  successful. 

A  Magistrate  in  deciding  whether  to  a  sanction  under  section  195  of  the 
grant  Criminal  P.  Code  a  prosecution  for  giving  false  evidence  has  po- 
wer to  hold  an  enquiry  and  record  other  evidence  besides  that  in  the  ease 
kefluM  him  in  the  course  of  whteb  the  offooee  is  sux^poeed  to  hav«  been 
committed.  E(M¥tiMU  J. 

SiTCK  Sew  v.  Bain  eeb  14  Burma  L  R.  S07. 


S.  107,  627 — Power  of  Local  Oovernment  to  specify  Court 
of  trial  of  public  servant  local  jurisdiction  magietrate.  The  Local  Gove* 
mmeut  aotirg  under,  section  197  of  the  Code  of  Criminal  Prccedure,  sanctioned 
the  prosecution  of  A.  a  public  servant  for  an  effience  committed  in  Upper 
Burma,  and  specified  the  Court  of  a  magisirate  in  Lower  Burama  as  thai 
before  which  the  trial  was  to  be  held. 

Held,  tkat  the  magistrate  so  specified  had  power  to  take  oognizanoe  of 
oflRBcce  although  it  was  alleged  to  have  been  committed  within  the  local 
jurisdiction  of  the  Judicial  Commissioner  of  Upper  Burma,  while  the  magisfe- 
rateCa  own  jurisdiction  was  within  the  limits  of  the  jurisdiction  of  the  Ohief 
CSourt  of  Lower  Burma  .  Moore  /. 

Emperor  v.  Uaunq  Ba.»4  L.  B.  B.  2G5. 


Sec.  848  and  847. — Commitment  to  the  Court  of  Seeeione 
wnder  eec.  347  not  controlled  by  sec.  WS^-Hvjh  Court's  criminal  appdlcUe 
juriediction-^Power  to  quash  commitment  to  the  High  Court  Sessions.  Sec. 
347  Cr  P.  C,  is  not  to  be  read  as  subject  to  the  provisions  of  sec.  208 
Or.  P.  C.^and  it  is  not  itnperative  on  the  Magistrate'  after  1»be  proeeeution 
baa  closed  i^caae  and  the  Magistrate  has  deoided  ta  comout  the  aconsed 
for  trial  to  the  Court  of  Sessions  in  exercise  of  his  powers  under  bee  347 
Or.  P.  C,  to  allow  the  accused  to  cross-examine  the  witnesses  for  the  pro* 
secation  or  to  call  witness  in  his  defence.  Brett  &  Byve^  J. 

Fhaxandra  Nauh  MrrBA  v.  The  Kino  Empebor,  12  0.  W.  N.,  1014. 

— ^eea    223»  838,  234,   236,  286  and    287— Joinifer  cf 

oharg^^Penal  Code.  sees.  184  A  a^^  ^^3;  A.*^Puhlication  in  sedition. 
The  aeeused  watooavioted  of  offsncee  underss.  124  A  and    ISfr  A   of  tiie 
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Indian  Penal  Code  in  respect  of  each  of  the  two  artidee  that  appeared  in  hia 
newspaper.  The  Magietrate  who  tried  the  case  had  framed  a  charge,  with  two 
heads,  one  being  on  each  article  and  each  had  mentioned  that  the  aooosed 
was  punishable  nnder  sec  124  A  and  153 A  for  publishing  the  article.  It  was 
contended  on  behalf  of  theacoosed  (I;  that  the  receipt  of  his  p^per  by  Oivera- 
ment  seivants  in  their  capacity  as  such  servants  was  no  publication  (2)  that 
each  of  the  offences  ought  to  have  been  charged  separately  (3)  that  from  the 
articles  passages  which  offended  against  sec.  124A  and  those  against  153A 
ought  to  have  been  distinctly  pointed  out  in  separate  charges,  and  (4)  that 
the  trial  of  four  offences  at  one  trial  was  illegal. 

Held  (1)  that  it  is  a  sufficient  publication  if  a  newspaper  containing  a 
seditious  article  has  been  received  by  a  Qovernment  servant 

(2)  That  the  accused  had  distinct  notice*  of  the  charges  he  had  to 
answer  and  the  informal  mode,  if  any,  in  which  the  charges  were  drawn 
up,  was  cured  by  sec.  224  of  the  Oriminal  Procedure  Code. 

(3)  That  as  each  of  the  two  articles  taken  as  a  whole  brought  the  act 
of  the  accused  within  each  of  the  ss.  124  A,  and  153 A  no  specification  of 
particular  passages  was  necessary. 

(4)  That  as  the  charge  under  seo^  124 A  in  respect  of  one  article  could 
have  been  legally  joined  with  a  charge  under  sec.  124 A  in  respect  of  the 
other  article  and  as  the  accused  could  have  been  convicted  under  sec.  153A 
by  the  application  of  ss.  236  and  237  of  t  e  Criminal  Procedure  Cede  even 
though  s.  153A  was  not  the  subject  oaa  ,er  of  the  charge  a  addition  of  s. 
153A  in  the  charge  was  not  illegal.  kandavirkar  &  Heaton  J.  /. 

Empebob  v.  Tbibhovandat  p.  Mangrol  vdJa,  10  Bom.  L.  B«  81. 


Section  269. — Accused  dUcharged— jurisdiction  to  enter- 
tain fresh  complaint, — A  Magistrate  who  has  discharged  an  accosed  person 
under  sec.  254,  Criminal  Procedure  Code  can  reenteratain  a  fresh  complaint 
on  the  same  facts.  Munro,  <t  Sanibotun  Nair  J.  J^ 

In  be  Bxjdba  Goud  4  Mad  L.  T.  140. 


——Sec.  271  (2),  842— ilcctwwJ  pleading  guilty— Procedwrt 
postponing  conviction  to  allow  confession  to  be  considered  against  co-aoeus 
ed — Oeneral  examination  of  the  accused, — When  an  accused  person  pleads 
guilty  the  court  should  record  the  confession  and  forthwith  convict  him 
thereon.  If  there  are  other  persons  being  tried  with  him  for  the  same  offeim 
the  court  should  not  postpone  his  conviction  merely  for  the  purpose  o£  allow- 
ing the  statements  he  may  have  made  to  be  considered  against  the  oo-aooa- 
Msd.  It  is  against  the  spirit  of  law  to  postpone  the  conviction  so  that  the  per 
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•on  who  has  pleaded  guilty  may  technically  be  said  to  be  tried  Jointly  for 
the  same  offence.  Bieharc^,  &  Karamat  Uuaain  J.  J. 

Ehbobaj  v.  Emo  Ebiperob.  5  A.  L.  J.  505. 


g.  337  (8),  389 — Aeouaed  to  whom  pardon  ia  tendered  ought 
ought  to  be  examined  as  a  vriinees  and  not  be  ptU  into  the  dook  at  once.  ) 
An  accosed  person  to  whom  pardon  has  been  tendered  and  who  has  accepted 
soeh  pardon,  ought  not^  when  be  sliows  an  inteniion  not  to  give  the  avidenoe 
which  ha  has  led  the  prosecution  to  expect,  to  be  put  back  into  the  dock 
without  being  examined  as  a  witness.  He  should,  under  such  drcumstanoes, 
be  examined  as  a  witness  as  directed  by  section  337  (2)  of  the  Criminal 
Procedure  Code,  and  then  dealt  with  under  section  339  of  the  Code.  Such  a 
person  should,  if  tried,  be  tried  separately  and  after  the  trial  of  the  other 
aoeosedovor. 

WalUs  &  Munro  J.  3, 

Arunaohellam  v.  EiiBBROB,  31  Mad.,  272. 

B.  84t2— Scope  of.  The  general  examination  of  the  accused 
provided  for  by  section  342  can  be  made  only  for  the  purpose  of  enabling 
the  accused  to  explain  the  circumstances  appearing  against  him  in  evidence. 
The  court  should  not  ask  a  confessing  accused  ^who  were  with  him  in  the 
dacdty/'  Richards  Kararthat  Huaain  J.  /. 

Ehbobaj  v.  Einq  Emprob,  5  A.  L.  J.  505 


S.  407,  428— i)w^ri(rf  Maagiatrate  may  withdraw  part 
hsard  appeala—8fich  Magistrate  not  bound  to  examine  vntneaaen  anmmoned. 
Section  407  of  the  Criminal  Procedure  Code  places  no  restriction  on  the 
power  of  the  District  Magistrate  to  withdraw  appeals  from  Subordinate  Ma- 
giatrate,  and  it  is  competent  to  him  to  withdraw  partheard  appeals.  Ther« 
18  nothing  in  section  428  of  the  Code  which  renders  it  obligatory  on  the 
IMsArict  Magistrate  so  withdrawing  an  appeal  to  examine  witnessess  sununo- 
ned  by  the  Snbordinate  Magistrate  from  whom  the  appeal  is  withdrawn. 

Benson  &  Miller  J.  J. 
Alaqu  Ambalam  v.  Empbob,  31  Mad.  277. 

S.  S03  and  437 — Complaint,  Orcundafor  Dinmiaaal  of-^ 
Order  for  further  inquiry  ^Notice  to. the  accuaed,  not  esaential.  Where 
m  complaint  had  been  dismissed  under  a  203  of  the  Code  of  Crimiaal  Proce- 
dure, the  Sessions  Judge  is  not  bound  to  issue  notece  to  the  accused  before 
oidering  further  inquiry  under  S.  437,  Criminal  Procedure  Code.  Oiriah 
Chwider  Ohose  v.  Emperor  29  Cal  457,followed.  A  person  bringing  a  complaint 
in  a  criminal  Court  is  entitled  to  produce  evidence  is   support  of  it   subject 
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only  to  two  conditions,  viz.y  (a)  that  the  facts  alleged  constitute  an  ofiRBtiee 
and  (h)  that  there  are  no  circumstances  apparent  on  the  examina*  ion  of  ttie 
complainant,  such  as  to  jostify  the  Court  io  comiag  to  the  oonokuion  that 
the  complaint  is  false.  Pigot  J.  C 

Muhammad  Salamat  ul-lah  v.  LALa  Sital  Prasad  (11  O.  G  261) 

Acoise  Act — Burma  illegal  searoh-effeot  o/— Persons  who  make  a 
aeareh  illegally  under  the  Excise  Act  of  1899  render  themsflilvef)  liable  to  Im 
Med  for  damages;  but  this  illegal  sction  does  not  afft^ct  the  question  whether 
ttie  persoti  "v^hoee  hon^e  was  illegally  searched  has  committed  an  off«*tiee  nt* 
dertbe  Exeise  Act.  EattnM  J. 

Mi  Hauk  v.  King  Empebor  14  Burma  L.  B.  208. 

Penal  Code  Ss.  78,  79,  S^^.^Gmtody  of  dvU  prisoner,  oomwit- 
ment  of  dvil  prieoner  to  jaU-wrongfal  confinement-^ral  order  of  Judge-- 
mistake  of  law-mistake  of  fact.-Civil  Procedure  Code  Ss.  478,  481. — A  was 
arrested  under  section  478  of  the  Code  of  Civil  Procedure  on  his  being 
heoQjght  before  the  court  tiie  Judge  orally  ordered  the  bailiff  ie  Jseep  Um  in 
.GOBtody.  The  bailiff  in  turn  orally  ordered  a  prooess-^gerrer  to  iiake  duofB 
of  hkn  and  this  was  done. 

The  bailiff  and  process-server  were  subsequently  prosecuted  and  oonfie* 
ted  under  fleetion  344  of  the  Indian  Penal  Code,  of  wrongful  confinement. 

Held,  that  section  78  of  the  Indian  Penal  Code  does  not  extend  to  ihe 
^ral  order  of  a  Judge,  that  as  section  481  of  the  Code  of  Civil  Procedore 
only  authorises  a  Judge  %o  commit  persons  to  jail,  the  mistake  of  the  bajliiE 
and  the  procesj^-server  in  believing  that  their  oral  orders  justified  tbw  » 
tion  was  purely  a  mistake  of  law  and  not  of    fact,  and  that  therefore  \Jb^ 

wa00  rightly  oonvieted.  /riMft  0.  J. 

MAeHO  Ptr,  V.  BMRBfiOB.  4  L.  &  B.  283=8  Cr.  L.  J.  Res. 

■  8ec>  176— Omission  to  produce  documefd  by  an  aceuM  tpk 
trial^Criminal  Procedure  Code  see.  d^  The  provistons  of  sec.  94  (3r.  f, 
0 ,  eannot  be  taken  to  apply  to  the  case  of  an  accused  person  on  his  trial 
to  whom  a  notice  has  been  issued  to  produce  an  inoriininaftiiig  docoment. 

Where  an  accused  while  on  his  trial  for  offence  under  sees  471  and  19S 
L  P.  C,  being  directed  to  produce  a  certain  incriminating  document  did  not 
produce  the  documedt  and  in  C9n8equence  prosecuted  and  convicted  under 
S.  175, 1.  P.  C. 

Held — The  accused  could  not  be  convicted  under  sec.  175  I.  P.  C.  for 
bis  omission  to  produce  the  document  Bhett&  RyvesJ.J. 

l8HW4Bq9ANPBA  Ghoshal  v.  Ths  Emperob,  12  CI  W.  N,  1014. 
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■S.  226-B — Offence  v^er  section  commited  when  a  prisoner 
sseapea  while  the  peon  having  custory  '/  him  ia  asleep  A  man  legally 
•nested  for  an  offence  siusfe  submit  to  be  tried  aad  dealt  with  aecordiog  to 
law.  A  person  who  escapes,  after  he  is  arrested  and  before  he  is  tried  by 
due  oourse  of  law,  owiog  to  the  neglect  or  oonsdnt  of  the  person  having  him 
in  custody,  is  guilty  of  an  oflfence  under  secliion  225-B  of  the    Penal  Coda 

Benson  &  Boddam  J.  J. 
Th«  Public  Pbosecutor  v.  Ramaswami  Konan,  31  Mad.  271. 

Sec  841 — WrongfiiL  restravnJt,  Mere  direction  or  demons* 
tration  will  not  construe  wrongful  restraint  Boiiam  J. 

In  re  Suba  Row,  5  Mad.  L.  T.  141. 


'Soc.  879  and  408— rA^/S— CWminoi  misapj^opfriation— 
Finding  properly  in  crowded  plao^  and  retaining  it  for  a  short  time^No 
P^^  of  dishonest  intention  -Previous  conviction.  Held  that  whera  m 
person  in  a  crowded  gathering  picks  up  from  the  floor  of  a  temple  a  purae 
containing  aiticled  of  appreciable  value,  places  it  in  his  waist  cloth,  has  not 
taken  action  to  discover  its  owner  and  is  arrested  a  short  time  after  by 
the  Police,  he  is  neither  ijuilty  of  theft  under  sec.  379  I.  P.  0.,  iu  the  sb« 
sence  of  any  clear  proof  to  that  effect,  nor  of  criminal  miaappropriation 
under  sec  403, 1.  P.  C,  as  these  drcumatances  alone  cannot  establish  that 
ttiA  person  intended  to  appropriate  or  covert  the  property  to  his  own  use. 
Held  also  that  when  determining  whether  a  person  has  committed  an 
offimce  his  previous  connectioas  should  altogether  be  out  of  consideration 
and  he  should  be  supposedof  unblemished  character. 

Clarke  C.  J.  Beid  &  Ohatt&rji  J. 
Phuman  v.  The  Crown,  3  P.  W.  R.  72. 

Praotioe— Privafe  VoMls-^ppearance  of-Discretion  of  Court.  A  Magi- 
atrate  cnnnot  pass  a  general  order  prohibiliting  a  private  Vakil  from  appea- 
ling and  practising  in  all  cases  before  him.  WalUs  J. 

In  bx  Rakqa  Row.»4  M.  K  T.  91. 

Punjab  IlilitaryTraDsport  Animals  kof^Punjab  Act  l  of)  190S, 
sections  i?7, 119  SO  a'nd  iJuZcs  VIII,  XI,  XII  ani  XIII  thcrcunier^non 
prodtiction  of  animal  when  an  offence— Crimir  a'^  Prooeiure  Code  sections 
ess  to  S36,2S9,iSo  and  4S9.— Held— thtkt  before  owner  of  animals  can 
be  made  criminallj  liable  under  section  29  (h)  of  the  Punjab  Act  1  of  1903 
for  failing  to  produce  apicnals  i^t  ai|  inspection  the  Promotion  mast  show 
^earl^. 
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oviii  Criminal  Ceases. 

(i)  not  only  tha^  the  inspeotion  was  of  a  kind  at  which  ownen  eoold  k- 
gally  be  required  to  prodaoe  their  animals  bat  also  that  owners  had  noti^* 
that  the  inspection  was  of  this  particular  kind. 

(ii)  That  the  notice  was  properly  drawn  up  and  duly  seived  in  strict  con* 
pttwce  with  the  provisions  of  section  27  of  the  Act  and  the  rules  fraoiMl 
thereunder. 

(iii)  That  anu^als  of  a  particular  age  and  descripbion  were  registered  and 
that  copies  of  the  entries  were  given  to  the  owners  as  required  by  rule  XL 

(iv)  That  the  commissioner's  previous  sancbion  to  prosecute  as  required 
under  section  30  of  the  Act  and  the  rules  thereunder  had  been  obtained. 

Held  also  that  a  joint  trial  of  several  persons  accused  under  section  29 
(  b  )  of  the  act  is  not  covered  by  section  234,  235,  236  and  239  of  Act  V  of 
1898,  and  being  contrary  to  ^he  piovistons  of  section  233  is  illegal. 

Reid  J. 

Mangal  Singh  v.  Thb  Obown  8  Punj.  W.  R.  66. 

Fingab  Mnnioipal  Act  (ZI  of  1891)  seo.  12S— Retaining  waU  or 
hamk  an  a  HiU  Station — Mttmoipo^  Committee  povcer  dir&sting  its  remo^ 
vdl-^RenewcA  falls  wOkin  repairs.  Held  that  where  the  owner  or  occupi^* 
of  a  house  on  a  hill  station  builds  a  retaining  wall  or  bank  which  is 
dangerous,  the  Municipal  Committee  can,  under  section  128  of  the  Mu- 
nwpftl  Act  of  1891,  compel  him  to  build  a  new  wall  of  specified  dimen- 
tims  and  character  in  its  stead  as  the  word  "^  ranewAl  "  can  come  within  the 
purview  of  the  word  '^pairs"  used  in  the  said  section. 

Ohatterji  &  Robertson  /.  J, 

Devi  Saban  v.  Thb  Cbown,  3  Pun.  W.R.  79, 

Practice— Criminai  trial— Waiver  of  provisions  regulating  the  trial 
lUegality — accused  cannot  waive.  An  accused  person  caunot  in  ^  crimioal 
trial  waive  the  benefit  of  the  legal  provisions  regulating  the  trial.  A  miir 
joinder  of  charges  vitiates  the  trial  and  no  waiver  of  the  irregularity  by 
the  accused  can  cure  it.  Wallds  J. 

Rangasawmi  Chettt  v.  Empebob  18  M.  L.  J.  330. 

Bevision — Pf^actice.  No  definite  rules  can  fetter  the  action  of  the 
High  Courts  in  the  use  of  their  revisional  powers  Technical  flaws  and  minor 
errors  in  the  procedure  of  tne  Lower  Courts  and  even  mistake  in  the  appre-! 
elation  of  portions  of  evidence  are  good  grounds  for  interference  where  they 
have  resulted  in  substantial  prejudice  or  injustice  to  the  accused. 

Clarke  C.  J.  Rei4  cfe  Ckatterfi  J 

Ppuman  v.  Tbb  Bbown.8  Pun.  W.  R.  72, 
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PaH  11. 

DIGEST  OF  INDIAN  (CRIMINAD  CASES- 

Arms  Act — District  MagistroUe  if  a  Cowrt.  When  receiving  appli- 
cations for  licences  nnder  the  Indian  Arms  Act,  1871,  a  District  Magistrate 
is  not  acting  as  a  Oriminal  Court  bat  as  an  ezecative  officer.  Conseqnently 
he  is  not  empowered  to  fine  under  snb  sec.  8  of  the  Central  Provinces  Court 
Act,  1904,  a  person  who  writes  sach  an  application  for  hire  as  though  that 
had  contravened  a  rule  made  nnder  clause  (a^  of  snb  sec.  (I)  ibid.  Such 
roles  apply  only  when  the  act  oompltnned  of  is  done  in  a  Court  subordinate 
to  the  Court  of  the  Judicial  Commissioner  or  in  the  later  Court  itself. 

SuBAJ  v.  Emperor,  4  Nag.  L.  B.  134. 

Cr.  P.  Code,  sec  30 — Jurisdiotion  to  try  offence  under  sec,  S04, 1. 
P.  C.  Heldj  also  that  a  Magistrate  invested  with  powers  under  sec.  30,  has 
no  jurisdiction  to  try  an  offence  prima  facie  falling  under  the  1st  clause  of 
sec.  304,  Indian  Penal  Coda  Ohatterji  J. 

Hazaba  v.  Rishen,  3  P.  W.  R.  84. 

Sfl*  96,  6S7.'-Defective  tvarrant  not  owed.  Sec.  537  cannot 
give  l^al  effect  to  a  defective  warrant.  The  Disbriet  Magistrate  on  receiv- 
ing information  of  the  commissicn  of  an  offence  cannot  issue  a  warrant  under 
sec.  96  (1)  Cr.  P.  Code,  before  he  has  acted  judicially  upon  the  information 
so  received.  Stephen  &  Holmwood  J.  J, 

Rash  fiEHARiLAL  Mondel  v.  The  Kma  Emperor,  12  C.  W.  N*  1076 


Sec.  107,  36 — Magistrate  to  whom  person  is  not  sent  under 
s.  107  (S)  cannot  exercise  the  power  of  committing  to  custody  under  sec. 
107  (4) — Section  36  does  not  confer  such  power.  A  Magistrate  has  no  juris- 
diction to  remand  a  person  to  custody  under  section  107  (4)  of  the  Crimi- 
nal Procedure  Code  when  such  person  is  not  sent  to  him  by  another  Magis- 
trate under  section  107  (3).  Section  36  of  the  Code  cannot,  when  read 
with  section  107  (3),  be  construed  as  conferring  such  jurisdiction  on  a  Dis- 
trict Judge.  F.  B. 

Chidaiibaram  Pillai  V*  EBfPEROR,  31  Mad.  315. 

— Ss.  107,  US^  Security  to  keep  the  Peace— Joint  inquiry  against 
several  persons — Necessity  of  specific  findings  against  each.  Where  a  joint 
inquiry ^has  bee  i  held  against  several  persons,  who  were  called  upon  to  furnish 
security  to  keep  the  peace  under  s.  107  of  the  Criminal  Procedure  Code,  there 
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mufit  be  a  specific  findiDg  against  each  person  cf  acts  rendering  him  indm* 
doaUy  liable  under  the  section  before  an  order  can  be  passed  binding  him 
down.  Stephen  &  Holmwood.  J.  J. 

Ajodhya  Prasad  Singh  v.  Ehpebob,  K  Gale.  dS9. 


Seo8. 117,  bbe—Appeal   he(¥rd   by   ihe  Didtiet  Magidrcue 

iJbho  directed  ike  prosecution — Waiver  by  acotieed — LegaUty  cf^-Trcmsfer 
cf  eaee  under  Ohapier  VIII  owlaide  local  JuriadieUon.  Where  a  Distoict 
Magistrate  was  not  only  actively  eoncemed  in  the  inetitntion  of  prooeedtogs 
under  Chapter  VIII,  Criminal  Pro.  Code,  but  where  those  prooeedings  orij^a- 
ted  in,  and  with  him  in  the  disdiarge  of  his  dotiis  as  executive  head,  hdd, 
itet  sec  556,  Or.  P.  C,  ¥ras  a  bar  to  his  enfeertaiBing  the  appeal  and  that 
mere  waiver  on  the  part  of  the  aocused  oould  not  vest  him  with  jnisdiakion. 

Held  further,  that  prooeedings  under  section  lkO,<3r.^P.  Code,  ean  be 
outaide  the  local  limits  of  the  district  within  which  such  prooeecUngs  have 
.been  lawfully  instituted.    In  Be  Amar  Sing,  16  AIL,  9  dissetnted  from. 

Qbown  v.  Mahomsd  Shah  Kahil^  1  Sind ,  L.  B  98. 

Sec.  128. — Security  for  good  behaviour -^''un/W'-^Disoretion 
of  Magistrate. — The  unfitness  of  a  surety  under  section^  122  CtimiiHil  Pro- 
cedure Code  is  not  limited  to  pecuniary  unfitoess. 

The  question  as  to  whether  a  particular  person  is  'fit'  or  not,  is  for  the 
llagistrate  to  decide.  The  matter  is  left  to  his  direction,  which  is  not  fetter- 
ed in  any  way.  Oeidt  &  Woodroff  J.  J. 

In  be  Jalil  8  C.  L.  J.  243. 


-Se08.  133,  138, 140,  and  141— Jurj^  failing  to  return    the 


verdict — AppointTMnt  of  a  fresh  jury — Magietroitf^e  discretion. — Where  in 
a  proceeding  under  sec.  133  Cr.  P.  C.  the  jury  appointed  under  sec.  138 
fiaiUng  to  return  the  verdict  on  account  of  certain  causes,  the  Petitioner  ap* 
peared  before  the  Magistrate  and  prayed  for  the  appointment  of  a  fresh  jury, 
but  the  Magietrate  refused  the  prayer  aLd  proceeding  under  sec.  141  Cr.  P. 
C»  made  his  original  order  absolute. 

ff^ — ^That  the  Magistrate  in  so  doing  did  not  exercise  a.  pi^oper^^is- 
cretion.  He  ought  to  have  in  the  exercise  of  his  discretion  appointed  a  fresh 
jury  incompliance  with  the  prayer  of  the  Petitioner. 

Brett  &  Byvee  J.  J. 
Shib  Chandra  v.  Hbidat  Chandba  12  C.  W.  N.  1047. 

860, 261— Summary  trial'-Juriadietion  of  ihe  Court  to  hoUL^ 
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Haw  to  be  determined — ^In  deteinnixiiiig  whether  a  earn  is  triable  samraariigr 
nnder  the  proviaiotis  of  the  Oriminal  Frooedure  Code,  the  facte  stated  in 
the  petition  of  complaint  a(r  well  as  the  sworn  statemeots  ot  the  cemplaiot 
mnst  be  taken  into  oohsideration.  BiAu  v.  Saber  MoUah  39  OaL  409 
explained.  Br^  ^  Byvee  J.  J. 

Phanindra  Natb  v.  The  Emperor,  12  C.  W.  N.  1041. 

SeO|  144 — Breach  of  the  peaoe,  apprehended — Power  of  a 
Griminal  Oourt  tt>  take  propeftty  in  dispute  into  ouetody-proceeding  under 
^^c.  144r^Bi^  Oouni's  power  to  interfere— Beetoration  of  moMere  to.  the 
original  condition.  Where  disputes  and  differences  having  arisen  between 
head  members  of  a  church  and  its  secretary,  the  Magistrate  drew  np  a  p90* 
oeedinii;  nnder  sec  144  Cr.  P.  0.,  and  passed  an  order  forbidding  anything 
that  might  tend  to^  dietorb  poblic  tranqoilitj  at  the  same  time,  dkecktd  w^ 
the  oonsent  of  both  parties  that  certain  articles  oonofuniog  wJiich  the 
parties  were  in  dispute  be  removed  into  the  cueto dy  of  the  Court'  and  should 
remain  there  for  two  months  or  until  the  decision  of  a  civil  a«it  regarding 
before  the  High  Court. 

jgelei—That  the  Court's  custody  of  the  articles  was  Wholfy  WlthMt  jU* 
risdictiba  ahd  the  High  Court  has  power  to  order  ttmt  mdlter^  sfaould  be 
restored  to  exaetiy  th^  same  condition  as  the  Magistrate  found  them  bsfcufe 
he  passed  the  order  remormg  titem  into  Court's  custody. 

Holmwood  &  Ryves  J  /. 

Leonq  Nuw  v.  TEftiM  CJkuN,  12  0.  W.  N.  1049. 

fled,  liti— Division  of  drope— Magistral— Jurisdietton  of. 
A  Ma^strate  has  iio  jtiriadictioii  to  order  adWisiou  of  thdcrt)ps  on  the  land 
subje^-inittet  6!  ptoceedlhgs  under  section  145,  Criniihal  Procedure  Code 
between  the  parties.  ^^i<^^  &  Caaperaz  J.  J. 

Bah  Nabain  Sahu  v.  Kailash  Singh,  8  CaL  L.  J.  242. 

Qce.  146— Possdssum — Dispute  concerning  land — JuriedicHan 
of  Magistrate — Proper  question  for  determination— DootriiM  based  not  an 
oral  evidence,  but  on  settlement  proceedings.  The  only  question,  which  a 
Magistrate  has  to  decide  in  a  proceeding  under  sea  145  of  the  Criininal 
Procedure  Code  is,  as  to  who  is  in  actual  possESsion  of  the  dispute  land. 
Where  the  Magistrate,  while  holding  that  the  oral  evidence  of  actual  posses- 
sion was  in  favour  of  one  parly,  proceeeded  to  diecuFs  and  decide  as  to  the 
legal  effect^  under  the  Bengal  Survey  Act,  of  a  recent  order  of  an  Assistant 
Srttlement  Officer,  passed  in  an  inquiry  into  a  boundary  dispute  between 
the  parties,  awai^fng  possession  to  the  opposite  party,  and  also   aij    to    ^l^e 
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maintaiDability  under  the  cironmstances  of  proceedings  onder  sec  145  of 
the  Code,  the  civil  remedies  available  to  the  defeated  party,  the  legality  cf 
the  above  order  and  his  power  to  net  the  .same  aside,  and  directed  the  first 
party  to  be  maintained  in  posseeeion  in  accordance' with  snch  or Aet>^Hdi^ 
that  the  Magistrate  had  acted  without  jurisdiction  in  goin<;  into  these  mat- 
ters instead  of  d<:.terminiQg  the  question  of  actual  possession  on  the  evidence 
in  the  case.  Rampim  &  Sha/rfuddin  J.  J. 

KooHAi  Fakir  v.  Bomesh  Ohandra  Biswas,  35  Cal.  795. 

Dispute  relating  to  land — Jurisdiction  of  Magistrate — Irre* 
gvlarities  in  procedure  ^Omision  of  personal  and  local  notices — Filing  of 
written  staiemenis — Ex  parte  Order — No  opportunity  given  to  a  party  cf 
oddAkcing  evidence.  Where  the  Magistrate  drew  up  a  proceeding  under  sec. 
146  of  the  Criminal  Procedure  Code  in  the  presence  of  the  representatives 
of  the  parties  and  fixed  a  day  for  the  hearing  of  the  case,  but  there  was  no 
personal  service  of  notices  on  the  parties  nor  local  publication  thereof  and 
neiUier  party  filed  written  statements,  and  the  Megistrate,  after  taking  the 
evidence  of  one  witness  on  behalf  of  tbe  second  party,  declared  him  to  be 
oititled  to  poseeesion:— 

Held^  thet  the  proceedings  were  extremely  irregular  and  had  prejudiced 
the  first  party,  and  that  the  irregularitiee  were  so  great  as  to  amount  to  a 
want  of  jurisdiction,  such  as  would  justify  the  interference  of  the  High  Court. 

Rampini  &  SJiarfuddin  J.  J. 
Ahmed  Chowdhbt  v  Pabbati  Chaban  Hot,  35  CaK  774. 


— —  ^ 8ale-ceriijioate — No  possession  either  actvMl  or   symbolic 

caL  Held  that  where  there  was  neither  actual  nor  symbolical  delivery  of 
pos9e6s:on  but  only  the  issue  of  a  sale-certificate,  the  right  of  the  certificate 
holder  cannot  be  protected  by  procdedings  under  s?c  145  of  the  Criminal 
Procedure  Code.  Munro  &  Sankaran  Ndvr  J.  /. 

Baghava  Uyanqab  v.  Ebishna  Sabh  Aiteb,  4  M.  L.  T.  180. 


-S.  146, — Possession  by  the  manager  of  a  joint  Hindu  family 


can  he  ryrotected  by  a  Magistrate  by  proceedings  under  s,  14-5  of  the  Code. 
The  managing  member  of  a  coparcenary  governed  by  the  Mitakshara  law 
has  a  recognised  position  o(  superiority  with  well-defined  rights  of  manag- 
ment  and  possession  independent  of  the  consent  of  the  other  members  of  the 
coparcenary.  A  Magistrate  has  jurisdiction  to  protect  a  manager  in  such 
possession  by  proceedings  under  section  145,  Criminal  Procedure  code. 

Benson  &  Boddam  J.  J. 
Phaskai^i  KAS4vABA7UDy  V.  PHASBf ARAM  Chalapatibatudu  31  Ma^.,  313, 
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■" — — Ss.  145,  d.  1 — Frel'miniry  orde^t  fleteitive^'^'Oind'^  for 
likelihool  of  a  Ireick  of  the  )yaci  not  set  fo^th.  Held  thas  where  the  pre- 
limioary  order  under  S.  145  (1),  Crininal  Vt  c>dare  Cod3  does  not  Fet  f  >r  b 
the  groaods  L^poo  which  the  Ma^ietrate  is  satisfied  that  there  is  a  dispute 
l^ely  to  cau^e  abroach  of  the  peace,  the  Magistrate  ha^  act;ed  without 
juriediction.  Munro  &  Sanharam  Nair  J.  J. 

PcsuKA  V.  Taudalgara,  4  M  L.  T,  213. 


S   190,  192  and  Zblt-^Cogn'zance    ly  District    Ma.isir  ti 

with,  ut  a  cor..}  I  tint^Validity  o/— Oae  F  sent  an  application  to  the  D  strit 
Magistrate  statingj  that  the  accused  had  takei  from  him  Ks  30  for  bubinsr  a 
Uagistrate  before  whom  a  prosecution  was  pea Uog  against  F,  and  that  tho 
accused  hai  declared  that  he  had  paid  the  amount  to  the  magistrate,  which  a ; 
a  matter  of  fact  he  had  not  done.  The  District  Magistrate  after  recordin  ; 
the  statementR  of  F.  and  examining  some  of  his  witnesses,  transferred  th^^ 
papers  under  section  192  Cr.  P.  0.,  to  the  Resident  Magistrate  for  proceeding  7} 
under  section  G12,  I.  P.O.  fie/' i,  that  the  proceediogs  were  not  bad  on  tha 
ground  that  there  was  no  complaint  made  before  tho  District  Magistrate  by 
some  person  having  a  personal  knowledge  of  the  fact  t^at  a  bribe  was  o  Vered. 
The  District  Macristra^e  could  take  cognizauce  of  the  offenca  <'therw  63 
t.  aa  on  a  complaint,  and  sections  190  192  and  234,  Gr.  P.  C,  valdateJ 
th?  proceedings 

E.  1  MP.  Allaqwabayo  wd.  Ehudadaesh.  1  Sim.  L.  K  119. 


S»  190  (B)  (Cy-Cognizmce  under.  The  question  referred  to 
the  F  lU  Berch  was  '  hen  a  c^^mplap  t  as  definei  in  sec  4  of  the  Criminal  P. 
oedure  Code  is  presented  by  the  complainant  to  a  Magistrat^^,  and  the  Magi^ 
jhrat"^  rccordR  on  it  that  he  tak^s  coiuizanc^  of  the  cxse  U'ders^  190  c: 
of  t^e  Cfitninal  Procedure  Ode,  ban  the  Ma  is^rate  taken  c^gnizince  of  it 
ncder  clause  (a)  .or  c-ause  (c)  of  subsec  ion  «»f  section  '9 ).  Per  Orwoyyi  J.  If 
the  Magistrate  had  jurisd  ction  to  take  cognizance  of  tSe  offence  either  unlsr 
clause  ft)  or  clause  (c^  he  must  be  deemed  to  have  taken  cogQizinc3  of  the 
oSTence  under  clause  (a\  But  the  fac*i  that  a  complaint  has  been  submitted  to 
a  M<igistrate  does  not  preclude  the  Magistrate  from  taking  cognizance  of 
the  offence  under  clause  ((i)  provided  he  exercises  a  sound  discretion. 

In  the  present  case  the  Magistrate,  under  the  Municipal  Act  has  no 
jurisdicticn  to  take  cDgnizance  of  the  offence  under  clause  f^c).  la  thesa  cir^ 
cumBtinc  a  the  Magistrate  must  be  deemed  to  have  taken  cognizance  uadet 
dause  (a).  Irwin  C.  J.  HartnoU  &  Ormond  J.  J. 

Mxsan>i  V.  This  IBUkSOoXS^  Umt<stBAL  CouHirrfiE  U  Bur.  L.  B.  250 
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-Sec.  190  CO— iio' on   un''er—prelim%n%ri-8^To    instify  a 


Migtsbra^e  in  *akiDg  cor*  zanoa  <>f  aa  oTeaea  and«^r  seo   ^90    G),  ^r.  P.  0. 
upon  information  reof  ived  from  any  person    ofcber  thai  a  (oliod  officer,  ihe 
Information  need  not  oont^ain  all    tho  alio  ations  reeasAary    to   be   proved 
to  aatablish  the  offence;  it  is  Buffioient  if  enough  is  alleged  to  justify  the  Ha 
gistrate  in  dealing  judicially  with  the  matter. 

^bat  allegations  or  how  much  of  the  information  shonld  be  ri  corded 
by  the  Magistrate  in  saoh  a  case  it  i*  diffi  :alt  to  lay  down  in  general  terms, 
but  when  it  is  found  that  the  recorded  information  is  suf  Hoient  to  justify 
ttle  Magistrate  in  considering  that  a  prima  facie  casA  has  been  made  out  the 
High  Court  will  not  interfere  with  the  Magistrate's  action  in  taking  cogni- 
Siaoe  under  sec.  190  (c).  Stephen  Holmwood  J.  J. 

Bash  Behabi  Lal  Moxdal  v.  The  King  Empekor  12  C  W.  N.  1075. 
S.  19R  (B)'^Sanot%on  to  prosecute— Villnge  Mwnsiff  whether 


StubordiTiate  to  Siib* Magistrate.  Held,  that  a  Village  Mausft  i*  not  an 
officer  Subordinate  to  the  Sub.Magiitrate  within  the  meaning  of  Sea  195. 
Qu9m  V*  Periannan,  4  Mad.  241,  not  followed. 

Munro  <&  Abdur  Bahim  •/«  /. 

A,  VfiNkATASAMl  V.  A  Narasmhayta;  4M  L,  T. 

-St  196,  cl.  (Q)^'Appeal  Court  granting  sanation   if  refused 


hy  first  C  urt.  EveryCourt  holding  a  proceeding  under  a  power  conferreSl 
on  it  by  the  Code  of  Criminal  Procedure  in  India,  exercises  a  criminal  juris* 
diction,  either  ort^inary  For  special  and  irrespective  of  its  appellate  and 
imd  ordinary  business,  is  a  ''Criminal  Court"  in  respect  of  such  proceeding, 
within  the  meaning  of  that  taim  in  S.  435  of  the  Code  of  Criminal 
Piocedurei 

An  order  under  S.  195,  eub*seotion  (6)  of  the  said  Code,  once  made  by 
a  competent  Court,  exhausts  the  power  of  that  sub  sectioo,  and  such  order 
aiBBOt  itself  be  made  the  subject  of  further  revision  under  the  same  sob* 
deoticm* 

Such  an  order,  when  made  by  what  is  a  Civil  or   Revenue    Court  with 

deference  to  the  nature  cf  its  ordinary  busin  ss,  can  only  be  revised  by  the 

High  Court  under  S.  489  of  the  Code  of   Criminal    Procedure      The  pow4r 

«oenferred  by  sub-section  (fi)  aforesaid  should  ba  most   sparingly    used  espe^ 

^Uy  in  the  direction  of  grajtiog  asanctioa  to  prosecute    which  has  baen 

lifosed  by  the  lower  Court  on  reasonable  grounds. 

ShanaAR  Ba)  v.  Shaikh,  4  Nag.  L.  H.  40. 

'^SH.  i09f^99^QQ/MfM^firfJ  ^Majiet^a.^^Uk  fikMii^m  of 
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inquiring  iifdo  a  €a%^  triable  by  a  Court  of  8^»p%on.  HM^  that,  where 
there  is  credible  evidence,  which,  if  believed,  prima  facie  shows  grounds  fbr 
tbinklDg  that  the  accused  ha«^  ommitted  an  offenoe  triable  b^  the  Court  of 
Session,  it  is  the  Magistrate's  duty  to  conmit  him  t)  that  tribunal,  and 
that  the  Mbgi^crate  exercises  wrong  disoretioa  if  he  takes  npon  himself  to 
discharge  the  accused— the  jrords  "sufficient  groiods"  in  S.  209,  Cr  Pro. 
Code,  do  not  mean  sufficient  grounds  for  convioion.  Ohatterji  J. 

Hazaba  v.  Bishen,  3  P.  W.  B.  84. 


— 8,  2Q3— Charges  under  Sa.  l^A  aivA  153  A,  1.  P.  Vode  at 

ihe  trial.  The  accused  was  charged  under  S.  124  A,  L  P.  Code,  in  respeet 
of  one  article,  and  separately  charged  under  Ss.  124  A  and  163  A,  L  P.  Code 
in  respect  of  another  article,  held  that  he  could  be  tried  at  one  trial  on  both 
the  charges.  Davar  J. 

Emperor  v.  Bal.  G.  Tilak,  10  Bom.  L.  R  848. 


Ss.  284,  ZZ6—0hjfct  of— Alternative.      Ss.  234  and  235  (X) 

o^  the  Criminal  Procedure  Code  a^e  intended  to  be  alternative  and  not 
cumulative  in  tht-ir  operation  that  i^^  three  sets  of  offence ),  each  set  being 
Quconnscted  with  the  other  set^  but  comprising  different  ofit»nces  connected 
together  so  as  to  form  one  trr  sactioo,  though  the  offerees  io  each  sat  are  of 
the  same  kind  as  the  offences  in  the  other  setc,  ctDUot  be  joined  together  in 
one  trial.  The  trial  was  held  illegel  owing  to  the  joinder  of  sii  cbargee^- 
viz^  cue  urder  S  201  and  two  und  rS.  193  relitiog  to  a  report  ande?i* 
dence  about  the  death  of  Po  Thine  and  one  under  S.  201  and  two  un^W 
Si  193  relating  to  the  report  ani  evidenci  about  the  death  of  Pan  Qaiog? 

Irwin  0.  3.  &  Ormond  J. 

S.  P.  Chattjsrji  v.  Empieroe,  14  Qor.  L.  B.  242. 


3s.  860  and  861 — Nummary  trial— Jurisdiction  of  the 
Churt  to  hold — How  to  be  determined.  In  determining  whether  a  case  is 
triable  summarily  under  the  pravisions  of  thd  Criminal  Procedure  Code^  the 
&eta  stated  in  the  paiiti'm  of  omplaint  as  well  as  tt)esw;ro  st>item^nts  of -the 
oomphinaot  must  be  takea  into  ooan  leration.  Brett  &  Hyaes  J  J, 

Phanindra  Nath  Chaterji  v.  The  Emperor,  12  C.  W.  N.  1011. 


S  842— O^^jtfd  of.    Held,  that  the  exiinination   of  an  ae3Q9ed 

is  for  ^e  purpose  of  eaabliag  hitn  to  explain  any  circumstauces  appearing  upt 
eTidence  agaiast  him,  and  not  for  the  purpose  of  filling  up  a  gap  for  the  pro- 
aecntion ;  tha!i  the  coufesaion  was  clearly  Inadmissible  and  that,  therefore  tbf 
ficoused  should  not  have  been  questioned  about  ^t. 
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The  Sessions  Jnclge  held  thsttbe  confopsion  was  oorrob^r\t«d  by  tbe 
accnsed  having  pointed  out  to  the  pnbce  tbe  phces  where  certaia  actR  were 
committed.  Held,  that  the  effect  of  the  accused  having  done  bo  was  me-^ly 
to  aooentuate  or  particulariae  his  verbal  statements  oaade  to  thn  same  efftct ; 
that  bis  conduct  in  doing  so  was  nothing  more  thao  making  a  6tat<^meut  by 
Bigns  instead  of  words  acd  should  be  treated  as  part  of  hi8  statement  and 
that,  if  the  prosecution  relied  on  which  stetemeota  as  V^eing  true,  th  it  is  to 
Bhow  that  the  accused  had  an  accurate  knowledgo  of  the  circumstances  such 
statements  were  incrimioatirig  statements  in  the  nature  of  confession  and 
tberefore,  ina4mi6slble  in  evidence.  Irwin  C.  /.  &  Ormovd  Jt 

Gauxq  v.  KiNa  EMi»BttOa,  14  Bur.  L.  R.  233. 

8  348.  cl.  2— Exemption  under-- Vduntary  aJUflavU  in 
f.upport  of  a  transfer  applic  ttion — Lndifin  Penal  Cjde,  Ss  1H2  and  211. 
Wiiere  the  accrsed  applied  t5  the  Dizstrict  Mugiatrite  for  a  tranwfer  of  the 
proceedings  pending  against  him  in  the  Court  of  a  Subordiiate  Magistrate^ 
and  supported  bis  application  by  an  affidavit  making  false  allegations 
agaicst  the  trying  Magistrate. 

Eeld,  that  he  oonld  not  claim  exemption  under  S.  342,  clause  2,  Criminal 
Procedure  Code. 

And  that  the  offence  committed  by  him  fell  under  S.  182|  Indian  Penal 
Code»  and  not  S.  211,  Indian  1  enal  Code. 

Impebator  v.  Khan  Mahomed^  1  Sind  L,  B.  124. 

———8s.  397, 188— /m/)n8onment  under-^effect  of  A  person  com- 
mitted to  prison  under  S,  123,  Criminal  Procedure  Code  is  not  undergoing  a 
sentence  of  imprisonment  within  the  meaning  of  S.  397  of  the  Criminal  Pro- 
cedure Code;  so  where  s  person  undergoing  imprisonment  under  S  123  was 
convicted  under  8.  176«  and  fentenoed. 

Held,  that  the  sentence  of  imprisonment  for  the  offence  under  S.  176 
should  be  ordered  to  commence  from  the  date  of  the  order. 

Sankaran  Nair  J 
In  re  Joghi,  4  M.  L.  T.  223. 


Ss  489,  88 — High  Court* s  power  to  revise  order  pofisfd  by  a 
MagiB'rati  inveUiga^ing  a  daim  of  a  third  j^aHy  to  the  attachm^.nt  of  the 
property  of  an  ahsoonliug  fffnlor.  Hdd,  that  with  regard  to  the  am  a- 
cied  definition  of  the  term  'Judicial  proceedings"  j^iven  ii  S  1  (m)  of  the 
Code  of  Criminal  Procedure,  the  order  pa889d  by  a  Magistra^/e  ia  the  inves- 
tigation of  the  claim  by  a  third  party  to  the  property  of  an  absconding 
offender  attached  ^nder  S.  88  of  the  Qode  is  open  a  levinon    by  the  EigU 
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Goart  under  Sa  435, 439  of  tbe  saH  Code.  Clark  C.  J  &  Jkid  J. 

Ilamdin  V  The  Crown,  3  P.  W  R.  81. 

— —  — S  ^76^  Prosecution  fir  giving  fiUe  evideuce.  b^x  weeks  after 
the  allege  I  comviia^ion  of  'he  off'ence — Legildy  ihefcof  The  d  cision  of 
th«  Full  BfDch  repirted  io  3  M»d.  L  T.  79  thac  an  ordf»r  under  S.  476 
sioa'd  be  made  either  at  tho  close  of  the  proctedingg  or  so  shortly  there- 
after that  it  a  ay  be  reasonably  eaid  that  the  order  is  part  f^i  theproceed* 
inge,  ooQbidered  and  doubled.  Ben8on  &  Alunro  J. «/. 

/n  re  R?MUH  Naik,  4  M.  L  T.  269. 

■  ■  ■■  Sec.  488— Bca  judicata— Effeet  of  previous  order.  The 
parties  were  husband  and  wife,  liviig  apart,  Oa  the  2ad  Miroh  the 
reBp"»nddQt  applied  to  the  Subdivisi  nal  U  igistrata  for  an  order  for  the 
applicant  to  piy  an  aUowance  for  the  support  of  their  child.  Tho  Magis* 
t^ate  wrote  "*  B^^spondent  offers  to  maintain  the  complainant  in  a  separate 
house,  but  he  refuses  to  accept  the  offer.  She  alleges  no  ill  treatment.  I 
have  coneequently  no  power  to  interfere.     Case  dismissed.  " 

This  Magistrate  was  transferred  and  on  the  6th  April  the  respondent 
applied  to  his  successor  for  an  order  for  maintenance  for  the  child.  The 
case  was  doly  heard  and  an  order  made  to  pay  Bs.  5  per  month.  This 
application  was  made  on  the  ground  that  the  order  dismissing  the  first 
petition  was  a  bar  to  the  seco>.d,  and  that  th^re  was  no  evidence  that  the 
petitioner  had  any  means.  On  behalf  of  the  applicant  reliance  was  placed 
on  Lariaei  v  Ram  Dialf  5  AlU  224. 

Held  th^t  res  judicata  does  not  bar  any  procesdings  on  general  prin« 
ciple  but  only  by  special  enactment,  as  contained  in  sec,  13  of  the  Civil 
Pro.  Code  &  sec.  408  of  the  Cr.  Pro  Code. 

Held  also  that,  where  a  Magistrate  to  whom  an  application  ]»  made, 
knows  or  has  reason  to  believe  that  a  similar  application  on  the  8am«'  face 
has  been  adjudicated  on,  he  ought  not  to  act  on  the  application  without 
considering  tho  previous  decision,  but  that,  when  he  does  so,  he  is  not 
v/Tong  in  law,  nor  are  his  proceedings  bad  and  void,  regardl«S8  of  the  merit. 

Irwin  0.  J. 
Mouxa  Po  V.  Ma  Kajin,  18  Bur.  L-  B.  260. 


S.  476 — Jurisdicfwn    of    High  Court— C'vU  jarisrliction^^ 

Civil  Prcaedure  Code  «.  622— Charter  Ad  (  24  and  25  Vict  C  IO4 ),  s.  16 
Mature  of  High  Courtis  revisional  jurisdiction^Criminal  procezdvngst  stay 
of^  pending  dvil  appeal— Stay  not  justifiable,  when  it  would  defeat  ends 
of  justice.    Where  tbe  Distriqt  Judge  b^s  iaitiatod  proceedings  under   s,  476 
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of  tie  Criminal  Procedure  Code,— fltf  rf,  firsb,  that  it  i>  drub^fnl,  if  the  High 
Coart  exercising  civil  jorsdiction  has  power  to  stay  the  criminal  proce> 
ding»;  Hdd,  secondly,  that  the  provisions  of  p.  15  of  the  Charter  Act  of 
1861  do  not  appear  to  give  the  High  Court  power  to  interfere  in  the  ca<^ 
It^  Kumari  Debt  v.  Bam%  Sandari  DpM  23  Oalc,  610,  followed. 
Held,  tbTily,  that  the  High  Court  must  have  regard  to  the  ratore  of  the 
revisional  jurisdiction  and  must  not  allow  what  would  virtu^^lly  be  an  appeal 
from  the  order;  In  re  Alamdar  Husain  2  \  All  249,  followed  in  principlep 
Held,  lastly,  that  when  on  the  evidence  in  a  case,  the  Court  below  is  of 
opinion  that  it  is  io  the  h  gh  st  deg'-e^  desirable  that  the  cq'nry  should 
be  conducted  both  in  th3  latere ^^-^  of  justice  as  well  as  of  the  acca<)edatid 
of  all  parties  coneernel  as  spe  Hy  as  possible  the  Hij/h  Court  would  not 
be  justified  in  staying  prooeedings,  merely  because  a  civil  appeal  from  the 
judgment,  out  of  which  the  criminal  proceedi:  ga  were  initiated,  it  pending 
in  the  High  Court   In  re  Bal  Oangadhar    Tilak,  26  Bom.  785,  foUowei 

Rampini  0.  J.  Ryvea  J. 
Hbm  Chanpba  Bay  v.  Atal  Fehari  Ray,    35,  Calc.  909, 

■■  Seo>  AS8.— Reason  for  refusing  to  live  with    husband   Tho 

applicant's  wif  ,  with  his  a{iproYU  w  nt  to  ptay  f*)r  a  while  with  her 
mother,  and  while  she  was  th  r-*,  a  as  a*  us  qua^rf*!  took  place,  which  resul- 
ted in  Mrs.  Qarraty  rcf'ising  to  return  to  her  husband.- 

Applicant  early  ia  1907  took  a  woman  to  live  with  him  as  his  mistress, 
and  she  Uvel  with  him  up  to  the  ti'ne  when  hift  case  came  on  hearing 
before  th  >  Magistrate  in  March  1908,  the  application  for  mainteuance 
bViO^  been  filed  ou  the  19th  of  that  month. 

Before  the  Magietnite  Mrs.  Garraty  agreed,  to  return  to  her  husband 
within  a  we  k  on  his  putting  away  his  mistress  and  promising  to  have 
nothing  more  to  do  with  her,  but  subsequently  she  refused  to  abide  by 
that  airangement. 

^  Ht!d  that,  at  the  date  of  the  application, tMrs.  Qarraty  had  an  unaii* 
Bwerabld  reason  for  refusin  •  to  live  with  her  husband,  and  t'lat  her  ri^ht 
to  refuse  was  not  demolished  by  the  fact,  even  if  it  be  a  fact,  that  the 
husband  was  driven  to  concubinage  by  his  wife's  eotitiuual  refusal  to  live 
with  him.  Mavng  v.  Ma  On  Bwin,  2  L.  R.  R.  46.,  Ma  Nyein  v.  Maung, 
U.  B.  R.  190i  Crim.  Pro.  P   7  approved 

Held  that,  an  offer  made  in  Courb  by  the  husband  to  give  up  his  mis- 
tress does  not  deprive  the  wife  of  her  right  of  refusal  to  live  with  her 
husband.  Jrtmn  0*  /. 

:    E.  a.  V.  Ruth,  14  Bur.  h  R.  240. 
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■■  Sec.  528 — Tramfei'   »/(»9e  hy  District  Magin*rat^.-^^a'*e  re- 

fnavdei  hy  F^e  sioris  Judge — N''  tee  to  anow^B  I  persm.  The  District  Magin- 
trate  has  no  jariBfliction  to  transfer  a  case  from  the  file  of  a  Sab'^rdioate 
Magistrate  to  whom  it  has  been  remanded  by  the  Sessions  Judge  for 
farther  enquiry  and  less  so  if  he  gives  no  notice  to  'he  other  side. 

Stephen  &  Hclmwood  J.  J. 

Akhil  Dome  v.  Ram  Chandra  Mandel,  8  Cal  L.  J.  241. 

Madras  Salt  Aot,  seo  87 — Gontr%ct  to  transport  Oommment  Salt — 
Deduction  of  certain  amounts  due-^  Suit  to  recover  the  amounts-^Whether 
statutory  bar.  BeLd,  that  sec.  S7  of  the  Salt  Ac^  is  no  staiiutory  bar  to  an 
action  on  a  contract  brought  against  the  Secretary  of  State  to  recover  cer- 
tain amounts  deducted  with  reference  to  that  contract,  and  also  other 
sums  spent  in  carrying  out  the  contract,  if  the  amouots  are  otherwise  re- 
coverable. Sankaran  Nair  &  Ahdur  Bahim  J. 

R.  M.  M.  R.  M.  V.  The  Secretary  of  State,  4  M.  L.  T. 

Municipality ^j&/icra4cAm6n£  upon  Municipal  :land—Act  XX  of 
189lt  sec.  96 — Evidence^Blyth's  map  of  Amr%^  a**  Municipality  Held, 
that,  in  the  absence  of  auy  direct  evidence  of  encroaching  upon,  the  land 
of  a  Municipal  Committee  a  conviction  under  seo.  95  of  Act  XX  of  1891 
is  illegal. 

The  evidence  of  an  official  who  has  got  no  personal  knowledge,  based 
upon  a  comparison  of  some  old  Municipal  maps  is,  after  all,  a  mere  opinion 

Ohatterji  /. 
MOHAMMAD  V.  TLE  CrOWN,  3  P.  W.  R.  88. 

Penal  Code  Sees.  184  A,  16S  A^SediHon-^^tntsntion^attempt 
— Ortm»naJ  Procedure  Code.  Sec%  233,  234,  235,  Joinder  of  Charges 
— flfp6ciaZ  Jury—AppJdcatioth  /or,— The  essence  of  the  crime  of 
Seditiin  consists  in  the  intention  with  which  the  language  is  used.  But 
this  intention  must  be  judged  mainly  by  the  language  itself.  Inten- 
tion for  this  purpose  is  really  no  more  than  meaning.  When  a  man  is 
charged  in  respect  of  any  thing  he  has  written  or  said,  the  meaning  of 
irhat  he  said  er  wrote  must  be  taken  tobe  his  meaning,  and  that  meaning 
is  what  his  language  wonld  be  understood  to  mean  by  the  people  to 
Trhom  it  is  addressed. 

Exposition  of  Sec.  124  A.  I.  ?•  0*  as  laid  down  in  Q.  ^.  F  Jogeendra 
(  1891 )  19  Oal.  35,  Q.  S.  v,  Amba  Prasad  19  All.  56,  Q.  E.^y.  laxman 
2  Bom.  L.  B.  28G»  an4  ^*  ^.  v.  Vinay^ki  B«nL  L.  ]&»  3^4  9p|^yed  of 
and  ^foll^Wed.  .,       .         . 
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E^ola-ationp  *>  m"*  ^  to  S.  124  A.  L  P.  C  are  intended  *o  prrte?^  Criti- 
cism <f .(  ovenm  nt  mfasurep,  and  of  administrative  aud  <  xecutivj  action 
of  Government,  anl  they  gi/e  a  pi^rfdct.  fiAedom  to  joarriatsts,  to  public 
citt«,  r.i.  orat  rs  an  I  pu»luj  B^jea'^*^'  s,  to  discuss  the  measures  and  a  mi'ii^* 
brative  aobs  cf  Governtnenf,  to  disapprove  cf  them,  to  attack  th  m«  aad 
to  use  fircible  and  a'.r*  ng  Unguaje  if  necessary,  and  to  do  every  thing 
I^itina^'*  »«n  i  ho  ft  in  b'.ngiii^  b  f  »r«^  the  publn  or  the  Governmei  *•• 
the  fact  that)  thtir  measarss  <»r  their  actions  are  disapproved  by  a  section 
of  the  pulli)  0/  by  that  particnhr  speaker  or  journalifit.  But  no  puUi- 
cist,  no  journalist,  no  speaker  has  any  right  to  attribute  dishonest  or 
immoral  motives  to  Governm  'iit.  CritisiFmi  though  harsh  and  nncompromi 
sing,  must  be  free  from  the  taint  of  1  ingaage  which  is  likely  to  arouse 
or  calculated  to  engender  feciiags  of  enmity,  hatred,  or  dibloyalty  against 
Governaent. 

A  man  is  supposed  to  attempt  some  thing  which  would  be  the  natu* 
ral  and  reascnaV^la  consequences  of  his  act.  If  he  fails  he  does  not  fail 
be  cause  ho  did  not  attempt  but  he  fails  from  other  causes.  Whether  he 
fails  or  whether  he  succeedF,  the  law  says  no  attempt  should  be  made  to 
ezite  feelings  of  ]  atred,  c  nt  mi>t,  or  disaSeckion.  In  judging  articles 
which  are  charged  as  sedi&ions  due  allowaoce  should  be  made  for 
oriental  modes  of  thought;^and  ezpres8i<^>n,  and  for  high  flown  or  classical 
language.  Davar  J. 

Empers  V,  Pal.  Q.  Tjlvk  10  Fon.  L.  R,  848. 


'  Sa  168  A — vneamng  o/^Sec.  153  A,  Indian  Penal  Code, 
means  tbat  no  subject  of  the  Grown  iaeatitled  to  write  or  say  or  do  any 
thing  whereby  the  feelings  of  one  cliss  of  His  Majesty's  subjects  •will 
be  inflamed  against    another  class  cf  his  sulgects.  De,va/r  J. 

Emperor  ▼.  BalGangadhab  Tilak,  10  Bom.  L.  B.  848. 


Sea  17 d-^Intentionally  omitting  to  produce  a  document 
acousei  perAon-Incriminiiing  document— Liability  top'oduce--Grivd7%al 
Procedure  Code  Sec.  94— An  accused  person  cannot  be  called  upon  under 
section  94  cf  the  Criminal  Procedure  Code,  to  produce  a  document  which 
would  iacriminate  himself.  His  failure  to  do  so  is  not  an  offence  under 
section  175    of  the  Indian    Penal  Code. 

Brettf  and  Ryves  J.  J. 
KswAE  Chandra  Qhosh al  v.  Tlie  Emperor  8  Cal.  U  8  320. 

i  Sff  S99|  304— >^«a^/y  blew  preMmption^lt  cannot  always 

te  dnramd  thai,  win*  &  mon  s^ttAjB  a  K<hi^  da  %}ti  h^ad,  life  bMxrdt 
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to  cause  death  or  injury  suflScieat  to  cauje  death  (  Muifder,  Sec.  300  of 
the  Penal  Code  ),  or  euch  injury  as  i8;likely  to  cause  death  (  Culpable 
homicide  Sec.  299.  )  Shaw  C.  J. 

NgaTun  v.  Ehperob  14  Bur.  L.  R.  264. 


— Sec.  342  ^Pdi  ieman  charg  ^d — Ooo  i  faith.    In  formation    of 

n  cognizable  anJ  Doa  bailable  oflfenoe  was  laid  down  at  the  police  station, 
and  the  ap^Iioaat  wai  depated  to  investigate.  T|ie  fi^pplicaqt  flid  bo,  and 
finding  the  cfiiuce  proved,  arrested  the  accused  (Potbew),  handcuffed 
him  in  spite  of  protest,  took  hitn  to  the  police  station,  and  refused  to 
release  him  on  bail.  The  applicant  was  convicted  of  wrongful  confineinent, 
the  ground  of  the  conviction  being  that  Po  Tham  had  not  committed  the 
offence  complained  of  but  only  a  non-cognizable  offence. 

Held  that,  when  a  policeman  acts  under  colour  of  his  office  and  appa* 
rently  in  good  faith,  he  should  not  be  convijDtdd  without  clear  proof  that 
his  action  was  illegal.  Irwin  G.  /. 

Mauxo  Aung  v.  Emperor,  14  Bur.  L.  R.  202. 

*— — — S€0«  Qbd-'Essentiali  o^.  An  accused  person  may  be  guilty  of 
kidnapping  a  minor  from  lawful  guardianships  even  where  there  is  no  evi« 
dence  of  the  accused  having  in  any  way  enti^d  the  minor  away  uad  where 
the  evidence  is  that  the  minor  of  her  own  motion  If  ft  her  gaardian's 
keeping  and  proposed  elopment  to  the  aecuspd,  aod  went  ytjth  him  of  her 
own  free  will.  Shaw  J. 

Nag  Te  Hla  v.  Empehob,  14  Bur.  L,  R  202. 


— — Section  363— Parent— legal  keeping  of— intention  to  make 

unlawful  use  of  the  m  nor — Misdirection. — The  evidence  for  the  prosecu- 
tion proved  that  on  a  certain  day  the  minor  daughter  of  the  complai- 
nant was  dressed  up  in  her  bast  clothes  and  ornaments,  that  in  the 
morning  the  mother  of  the  child  saw  her  go  to  the  house  of  the  accused, 
that  in  the  afternoon  the  accused  and  the  child  were  seen  going  together, 
that  in  the  evening  the  child  coold  not  be  found  t^ongh  a  search  was 
made  for  her  and  the  accused  questioned  about  her,  and  that  a  few 
daysthereafter  the  body  of  the  diild  was  fpand  frpm  some  bushes 
near  the  accused's  dwelling  in  a  dqcompojsed  sti^te  covered  up  in 
sack,  with  all  her  ornamenti  on  her  bidy  except  one  small  silver 
necklace* 

Held,  that  the  accused  had  tern  rightly  convioted  of  an  offence  under 
fe^tion  363,  I.  P.  C,  b it  Ihat  there  was  net  suffic'eit  ciUn-^e  to  support 
the  conviction  of  murder  under  section  302  !•  P.  (X 
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Per  Eayward,  A.  J.  0.—**  If  a  girl  goes  on  a  visi!)  with  or  without 
the  knowledge  cf the  guardian  she  is  still  in  the  Igal  keeping  of  her 
parent,  and  farther,  that  it  is  not  necessary  that  there  should  ba  any 
intention  to  make  an  unlawful  use  of  the  minor  to  constitute  an  offence 
of  kidnapping,  " 

Imperator    vs.  Jetho,    G    Bom,   L.   R.   785    followed. 

Imperator  V,  ViLAiTALi  SflAH  1  Sind  L.  R.  104. 


Sec.  463  &  471 — Forgery  and  ueitig  a  forged  document — 
Dishonest  or  fraudulent  intention,  necessity  of  proving^False  receipt — 
Preparation  or  use,  of  an  offence.  Where  the  accused  a  tahsildar  of  an 
estate  prepared  a  false  receipt  acknowledging  on  the  part  of  hie  employer 
the  receipt  of  certain  papers  and  it  was  proved  that  some  of  those  papers 
were  in  the  office  of  the  estate  but  as  to  the  rest  the  prosecution  failed 
to  prove  that  they  were  not  also  in  the  office  of  the  estate. 

Held — That  the  accused  could  not  be  convicted  of  an  ofiFenoe  under 
sec  471, 1.  P.  C.^  as  the  prosecution  had  failed  to  prove  any  dishonest  or 
fraudulent  intention  on  the  part  of  the  acou3ed  in  making  use  of  the  re* 
ceipt.  The  preparation  of  a  false  receipt  acknowledging  on  the  part  of  a 
certain  person  the  receipt  of  certain  documents,  after  having  made  over 
those  documents  to  that  person,  does  not  amount  to  an  offence  under  sec 
463  I.  P.  C,  nor  does  the  use  of  such  a  receipt  constitute  an  offence  under 
see.  479  I.  P.  Code.  BreU  ilk  Byves  J.  J.    , 

Ram  Pbasad  v.  The  Emperor,  12  C.  W.  N,  113. 

— Sfl.  4i7i— Forgery— Dishonestly  using  as  genuine    a  forged 

documefnt-^User — Filing  document,  but  not  tendering  it  in  evidence — 
The  mere  filing  of  a  document  in  Court  without  tendering  the  same  in 
evidence  does  not  constitute  user  of  it  within  section  471  of  the  Penal 
Code.  Stephen  &  Eolmwood  J.  J. 

Ahbika  Prasad  Singh  v.^Empbbor,  35  Calc.  820. 

Penal  Code^Sedition — Incitement  to  insurrection — Reasonable  orU 
ticiem  of  Qoveinm^nt — Admissibility  of  seditious  articUi  not  forming  the 
subject  of  the  charge — Liability  of  printer  f^r  teii^i^ws  master  in  a  neivoB^ 
paper — Act  XXV  of  1S67,  s.  7—k  leasonable  criticism  of  the  astion  of 
Government  in  a  paiticular  matter  without  any  attempt  to  create  hatred 
or  contempt  against  it  is  not  seditioo,  but  an  incioement  to  it  surjection  &ll8 
within  the  scope  of  S  124  A  of  the  Penal  Code.  Seditious  articles  pabli« 
she i  in  the  ^aue  newspaper,  not  formin,'  the  subject  of  the  charges,  on 
whch  the  pii^o  er  is  leipg. tried  at  the  time,  ae  admissible  to  s  ow  the 
intention  of  the  person^  who  printed  or  i  aUiabed  ttie  lal^r.   Swotircta  ^  of 


Digitized  by 


Googk 


Oirminal  Oases.  cxxiii 

Aefe  X^V  of  1867  makes  the  printer  or  publisher  reaponBible  for  every 
thing  appearing  Iq  the  newspaper,  whoever  the  author  of  the  seditious 
articles  may  be,  unless  he  can  prove  absence  from  the  office  of  the  paper 
in  good  faith  and  without  knowledge  that  during  his  absence  seditious 
matter  would  ba  pTiblished.  It  is  not  absence  in  good  faith  for  the  printer 
to  go  away,  but  with  full  knowledge  of  what  is  going  to  happen  in  his 
absence  and  for  the  purpose  of  shirking  his  liability.  Queen  Empress  v. 
Bal  Oangadhar  Tilak,  22  Bom.  112.  dissented  from.  Ramasami  v. 
Jiohanada,  9  Mad.  887,  approved  ot  Bampini  0. 3. 

Bmpbror  v.  PHANBNDRi  Nath  MrTTER,  35  Calc.  945 


-  '  "S*  471— JDuAotierfiy  or  fraudulently  vsing  as  genuine  a 
forged  document^Dishonest  or  fraudulent  intentioT^— Receipt  for  docu- 
ments actually  bound^Forgery.  Accused  was  charged  with  having  Jfrau- 
dulently  or  dishonestly  used  a  document  which  purported  to  be  a  receipt 
granted  to  him  by  the  manager  cf  a  Ward's  Estate  for  certain  papers  and 
which  receipt  was  alleged  to  be  falsa  Subsequently  some  of  the  papers 
mentioned  in  the  receipt  where  on  seaich  found  in  the  estate  office  while 
the  other  papers  had  not  been  searched  for. 

Held  that  these  facts  were  not  sufficient  to  show  that  user  of  the 
document  was  fraudulent  or  dishonest  or  that  the  accused  had  committed 
any  offence. 

Eeld  further,  If  the  papers  bad  actually  been  deposited  in  the  offica  and 
the  accused  had  subsequently  prepared  a  false  receipt  for  them,  it  would  not 
be  forgery,  Brett  &  Ryves  J.  J. 

Bah  Prasad  Maitt  v.  The  Emperor,  8  C.  L.  J.  317. 

Vnotioe— Charter  Act,  S.  15— Letters  Patent,  Ss.  S8  and  XQ-^Powers 
of  High  Court  to  stay  proceedings  in  Criminal  Courts^Some  matter  in 
appeal.  Held  that  the  High  Court  has  jurisdiction  to  direct  criminal  pro- 
eeedings  ordered  by  the  Civil  Court  to  be  n^tayed  till  the  oisposal  of  the 
appeal  from  that  Civil  Court.    Sankaran  Kair  &  Abiur  Rahim  J.  J 

In  re  L  Jogiatc,  4,  M.  L.  T.  18G. 

Committing  Magiatrates^-^RespomibUities. — Committing  Ma- 
gistrates  should  not  shirk  their  responsibilities  of  deciding  doubtful  cases  by 
making  unnecessary  committals  to  the  Sessions. 

Crown  v.  Ahmed  Shah,  1  Sind  L.  R  103. 

Workman's  Breach  of  Contract  Act  (XIII  of  1869)— Residence 
of  master  or  complainant — Outside  Presidency  Towns — Expiry  of  term  of 
coniraot— Enforcing  contra,ct—Retwn  of  money  advanced— Punishment 
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for  Ty^n  return.  The  provisions  of  Workman's  Breach  of  Contract  Act 
apply  to  areas  to  which  the  Act  ha^  been  extended  by  S.  6,  and  this  not* 
withsltanding  that  the  master  or  complainant  may  not  reside  or  carry  on 
business  in  a  Fresidenpy  Town. 

Heid  farther  (St^n  J.  dnUtante).  The  remedies  under  S.  2  of  the 
Act  are  interlocked  and  interdependent.  Kone  has  lapsed,  the  other  has 
lapsed  also.  The  master  has  the  option  of  enforcing  the  retom  of  tht  mo- 
ney advanced  or  the  performance  of  the  Contract.  If  the  option  hm1» 
oome  impossible  by  the  expiry  of  the  term,  the  Magistrate's  jorisdiotion  is 
gone.  Stephen  <Sc  Holtnwood  J*  J* 

KABciiNOH  Fbasad  Sikqh  v.  Eikq  Emfebob,  8  CaL  L.  J.  812. 

Notice  to  aocused— Complaint  under  S.  182,  I.  V.Oode 
When  a  ooibplaint  of  an  offence  under  S.  182  or  S.  211  of  the  I.  P.  Code 
(duly  sanctioned  or  not  requiring  sanction  is  presented  to  a  Magistrate,  it 
should  fce  distK>sed  of  according  to  law,  and  there  is  no  provision  of  law 
requiring  bin  to  first  give  the  aocused  person  an  opportunity  of  proving  the 
truth  of  the  charge  he  had  made.  Empress  v.  Oangarm,  7  C.  P.  L.  B.  ( 
distiDguifhed. 

Emfebob  y.  GhansbiMi  4  Nag.  L.  B.  186. 
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DIGEST  OF  INDIAN  (CRIMINAD  CASES- 

Cantonment  Code,  (1899),  sec.  66  (l)—Oan'y%'ng  mea'  exposed  to 
ptbblie  view^Servant'e  offence— Master's  liability.  The  oflTeilces  aimed  at 
by  860.  66  (1)  of  the  Cantonmeat  Code  are  personal  offencds  ^nd  not  oSen- 
oes  whioh  can  be  oommitted  by  delegation. 

Henee  a  master  oaunot  bo  pnnished  under  the  section  for  an  act  of  hid 
servant  in  carrying  meat  in  a  bullock  cart  exposed  to  public  view,  which  is 
not  proved  to  be  oommitted  with  his  knowledge  or-authority. 

Basil  8oM  0.  J.  &  Gha^i^damrkar  J. 

Ehperob  v.  Jaffab  Haji  Ismail,  10  Bom.  L  B.  1052, 

Crlniinal  Fro.  Code,  sec&  36,  65,  107,(8)  and  (4\  lU.  344.— 
Dielriet  Magisttate  ordering  detention  under  107  (4) — Person  not  sent  he* 
fore  him  under  sees.  107  (S)— Jurisdiction.  Where  the  accused  was  not  sent 
before  the  District  Magistrate  by  any  other  Magistrate  under  sec  107  (3)  of  the 
C  P.  Code,  the  ca^e  did  not  come  under  107  (3j  and  the  order  by  the  District 
Magistrate  detainiogthe  accused  in  custody  Was  made  without  jurisdiction.  Even 
if  sec  36  of  the  Code  can  be  constroed  as  giving  powers  not  specifically  referred 
to  in  Scb.  Ill  Cr  Pro.,  the  power  is  not  one  which  can  vest  in  the  Magis- 
trftte  to  wbom  the  person  is  to  be  sent.  An  order  made  under  the  provisfons 
of  sea  167  (4i)  of  the  Code  cannot  be  supported  under  see.  114  of  the  Code. 

F.B^ 

In  re  V.  0.  ChitbhambarabIi  2  Cr.  L.  BepL  209. 

Seo.  88-- Attachment  of  etcouael's  uvdlvidel  interest  in 
joint  property ^Abtn'onding  after  heing  aeeused  of  murder.  Held  that 
the  interest  of  the  accused  in  undivided  property  cannot  be  attached  under 
866.  88  Cr.  Pro.  Code,  for  absconding.  Miller  J. 

Bmperob  v  CniNNA,  2  Cr.  L.  BepL 


■See  117  {^y^Assodated  togOher— Joining  of  persons  wiik 
cc^flicting  intereH,  Where  in  an  inquiry  under  sec.  117  (4)  parties  who 
hav6  been  in  conflict  with  one  another  have  been  joined  together.  Hdd 
that  the  joinder  was  an  authorized  and  illegal  one  as  such  parties  cannot  be 
said  to  have  been  associated  together  in  tl^e  matter^  under  enqoiiy' within 
the  rQeaning  of  sec  117  (4)  Cr.  r'ro.  Code.  Kam^t  v.  Emperor,  11  C.  W. 
K.'  472,  Suthramania  Aiyar*s  case,  20  Wad,  61  referred  to.        WaUis  J, 
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a  128  and  B97—Act  No.  IX  of  1894  {Priwn  Act)   section 

3  (S) — Sectirity  for  good  behaviour — Imprieonmeuit  on  failure  to  And  aecvir 
rity-^'Setience.")  Hell  that  where  a  peraoo  in  ordered  by  a  Magistrate  to 
le  ''deta'ned  in  prison'*  peodiog  the  orders  of  the  sessioos  Jadge  under  see* 
tion  128  of  the  Code  of  Crimiaal  Procedare  such  person  most  be  considered 
as  a  person  undergoing  a  sentenee  of  imprisonment  and  not  merely  as  an 
under-trial  prisoner  detained  in  costcdy 

Held^  also  that  an  order  for  imprisonment  on  failure  to  furnish  security 
for  good  behaviour  is  a  "sentence''  withia  the  meaning  of  section  397  of  the 
Code  of  Criminal  Procedure.  (  ^-  £  ) 

Emperob  V.  Tula  Khan,  30  AU.  834. 


-S.  \ZZ— Procedure— Ohetrwlion   to   a  piMie'way-^ury.  ) 


Where,  at  the  request  of  a  person  upon  whom  notice  has  been  served  under 
settion  183  of  the  Code  of  CrimiDsl  Procedure  a  jury  is  appointed  under  sec* 
tion  13^  of  the  Code,  it  is  within  the  competence  of  thejary  to  decide  as  to 
the  validity  of  an  objection  that  the  way  alleged  to  have  been  obstructed  is 
not  a  public  way.  It  is  not  for  the  Magistrate  to  decide  whether  euch 
an  object  on  is  raised  bona  fide  before  referring  it  to  the  jury*  Held 
also  that  there  is  no  special  procedure  laid  down  by  the  Code  to  be 
adopted  by  jury  appointed  under  section  138  in  coming  to  a  finding  oo 
the  questions  submitted  to  them. 

Held  odeo  that  a  person  who  has  applied  for  a  jury  under  section  138 
is  bound  by  the  verdict  of  the  jury,  and  cannot  afterwards  raise  such  a  plea 
as  that  the  obstruction  was  caused  in  the  ezercisa  of  a  bana  fide  claim  of 
right.  In  the  matter  of  the  petition  of  Lachman,  Weekly  Notes,  1900,  p. 
180  followed.  Knox  J, 

Emperob  v.  Bam  Bilas,  30  All.  364. 


— -  8.  1^6— Attachment  and  releaee— Revision  petition   agaimt 

the  order— Requctt  to  reattach  pending  diepoeal  of  the  review  petUian. 
There  is  no  provision  in  the  Cri  ninal  Procedare  Code  which  authorises  a 
Magistrate's  Court  to  reattach  (he  subject  of  dispute  pendiog  the  disposal  of 
a  revision  petitio  i  agai.  st  its  order.  The  object  of  allowing  attachment  by 
the  Magistrate  under  S  145,  Cr.  Pro,  Code  is  to  prevent  an  imminent  breach 
of  the  peace,  Munro  J. 

Feediqa  v;  Huugamma,  2  Cr.  L.  Bepl.  237. 


——8.  196 — Sanction^Ofnminal  Proceedingc^Gognizance  of  a 
case  by  the  Magietrate.  Where  the  complaint  hating  been  filed  and  a  sane* 
4m  mbieqiMrtly  dbtiiiwd,  any  aioti<m  tekan  l^^  the  Msy^istrate  brfore  tiie 
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giant  of  the  sanction  is  illegal;    bat    that  does  not  prevent    the  M»giatrate 
from  taking  cognizance  of  the  complaint  after  the  sanction  has  been  obtained. 

Chandavarkar  &  Heaton  J.  J. 
In  re  Magninath  Shivnath,  10  Bom.  L  R.  1053. 


-S8.    203,    263,  259 -Penal     Coie.    8.   3S3 "Dismissal 


ofcaic  undsr  S.  S59 — ReenUertainment  of  a  fr  sh  complaint  on  the  same 
fckcU.  Held  that  a  Magistrate  who  has  discharged  an  accased  p-rson  under 
S.  259,  Cr.  Pra  Code  can  re-entertain  a  fres^  complaint  on  the  same  facts. 
OhinnaJthiiruhi  i\  Salla,  28  Mad.  8 10  foUowe  1  aad  Emperor  v.  China  29 
Mad.  128  referre  I  to.  #  Munro  &  Sankaran  J.  J. 

In  re  Budra  Goundan,  3  Cr.  L   BepL  239. 

-S.  234  and  236— Charge— Misjoinder   of  eJiarges— Illega- 


lity).   An  aconsed  person   was  charged  with  and  tried  for,  first,  three  sepa« 

rate  acts  of  eriminal  misappropriation  commited  within  a  year,  and  secondly. 

two  separate  offences  of  forgery  with  intent  to  conceal  two  of  snob  actsof  cri* 

minal  misappropriation.    Held^  that  this  was  an  illegality    not   covered    by 

the  provisions  of  section  537  of  the  Code  of  Criminal  Procedure. 

Knox  cfe  Aikman  J.  J. 
Empebob  v»  Mata  Prasad,  80  All.  851. 

88.  234,  236,  286— Scope  of.     Sections    234,  235,  236  and 

239  of  the  Criminal  Pro.  Code  referred  to  as  exceptions  in  S.  233,  are  not 
mntnally  exclasive;  otherwise  the  provisions  of  S  236  or  237  can  never  be 
invoked  to  prevent  a  miscarriage  of  justice  arising  from  a  failure  to  make 
good  all  the  details  of  a  charge  joined  with  two  other  charges  under  S.  234. 
The  Legislature  hardly  intended  that  a  joint  trial  of  three  offences  under 
S  234  should  prevent  the  prosecution  from  establishing  at  the  same  trial 
the  minor  or  alternative  degrees  of  criminality  involved  in  the  acts  complain- 
ei  of;  Ss.  235  and  236  may  be  restorted  to  in  framing  adaitional  charges 
where  the  trial  is,  under  S.  234  of  the  offcLces  of  the  same  kind  committed 
with  a  year.  Scott  C.  J.  &  Batchelor  J. 

In  re  Bal  Qangadhar,  10  Bern.  L.  B  773. 

Sflt  260,  34:6— False  or  vexatious  charge  ^Comjyounding  of 
offenees— Procedure,  An  inquiry  as  to  whether  a  charge  is  not  frivolous  or 
vaxatious  under  S.  250  of  the  Criminal  Proceduree  Code  can  only  be  insti- 
tuted  for  the  purpose  of  deciding  whether  compensation  should  be  paid  to  the 
accused  person. 

Proceedings  under  S.  250  are  inapplicable  where  the  aoeused  person  has 
himseit  \3f  agreement  with  the  prosecutor  arrived  at  a  aettlemeiit  and  been 
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%  patty  to  the  oomiKiaiHlnig  of  oiffeaces.  9coU  0.  J.  4k  Otk^ndavarkofr  J, 

In  re  Hakkishandis  Habidas,  10  Bom.  L.  B,  1056. 


— S&  434  and  439 — Gonvictian  of  two  offences  ^app$al — One 

of  the  convict  tone  set  cuiie— Su»me  sentence  retained  —EahancemetU  Waere 
on  appeal  from  oooviction  for  two  otfenc^s.  the  coavictioo  for  one  offence 
Wi^  866  atiide  aod  that  for  the  othar  retaioad.  Hsld  that  to  retain  the  Btqie 
aentenee  io  appeal  amounts  to  aahaoeement  of  the  aeotenee  aod  is  conirafy 
to  law.    PararnMViwiM  u  Ei^peror,  30  liad  48  followed. 

WhiU  &  Miller  J.  J. 
In  re  So(»iAflUNDARAil|  2  Cr.  L.  Bapl.  211. 

Sees.  497,  M8.^Explosives  act  (VI  of  1903)-BaU  when  to 

he  grant^d^Likeltkood  of  abscinding — E^idenoeof  compliciJty'-whai  emdcn- 
oe  sufftGient'' Police — officer  sweari  xg  to  existence  oj  evidence^Delay  in  pro- 
duction of  evidence^Bemand — Bail'-cancdLation  o/^On  aqnebtioo  wheth«r 
bi^il  should  be  granted  by  the  High  Court  to  certain  per^ODS  uodorgoing  trial 
imddr  the  Expolsives  Act  (VI  of  1908)  Held  that  the  decibions  of  English 
Courts  are  not  neceesuily  a  safe  guide  in  interpreting  the  section  of  the  On* 
minal  Procedure  Code. 

It  is  not  correct  to  say  that  in  exerdsing  its  diEoretion  under  sec  498 
of  the  code  in  granting  bail  to  under  trial  prifH>ners  the  High  Court  should 
confine  its  attention  only  to  the  question  whether  the  prisoner  is  or  is  not 
likely  to  abscond. 

There  may  be  other  circnmstaBces  aleo  whidi  may  effect  the  qneation  of 
gtanting  bail  to  accused  persons  who  are*  alleged  to  have  committed  crimes 
of  a  grave  and  serious  nature.  It  is  the  right  of  an  accused  person  to  deooand 
that  the  charge  againat  him  should  be  triad  without  any  uniaasonaUe  deUiy 
and  sncb  delay  will  dispose  the  Court  to  grant  bail. 

Under  s  167  of  the  Code  a  magistrate  on  the  mere  perusal  of  the  entries 
in  the  police  diaries  relating  to  the  case  to  which  the  accused  have  no  access 
may  from  time  to  time  autboriae  the  detention  of  the  accused  in  custody  for 
a  term  not  exceeding  13  days  on  the  whole.  Thereafter  he  can  under  sec 
S94  by  a  warrant  rerrand  an  accused  for  any  term  not  exceedmg  15  days  at 
a  time  if  suffident  evidence  has  baen  obtained  to  raise  a  suspicion  that  the 
accuted  may  have  i  ommitted  an  offeree  and  it  appears  likely  that  further 
evidence  may  be  obtai  ed  by  puch  remand. 

Where  on  the  accused  being  placed  for  trial  a  police  officer  of  sup^to 
rank  swore  to  the  existence  of  evidence  implicating  the  accused  and  it  did  not 
ai)|)aar  thai  the' prodtetton  of  the  evidence  ivus  being  unreasonably  delayed 
baa  waaref  used. 
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Bail  WAS  allowed,  however  to  thoie  io  regard  to  whom  the  proseeution 
evidoDGe  was  beiog^aoreasoQably  delayed. 

A  Magistrate  may  commit  an  aooosed  person  who  has  been  released  on 
bail  if  a  prima  fad^  case  is  made  out  agaiost  him  by  the  sworn  testimoney 
given  before  him.  Sharfudin  &  Oaxe  J. 

RiJAH  Narbnpiul  Lal  Khan  v.  Thk  Kino  Emperob,  13  0.  W.  N.  43* 

(  See  the  next  case  ). 
Seoa  497,  ^QS-^ExpLtmoes  Act  (VI  of  1908)'^Bail  when 
to  be  granted^Object  of  nan  bailable  offenoe-^LikeUhood  abaoonding—Se- 
riausfiess  of  offence  charjed—Evidence  of  offences  charged— Evidence  of 
eompUcity. — What  kind  of  evidence  sufficient- Proeecution,  opportunity,  to 
produce  evidence^Remand^onspiraoy-oase  of  cancellation  of  bail. — Peti* 
tinners  who  were  charged  with  offences  under  the  Explosin  act  (VI  of  1908) 
which  are  non-bail'able  and  of  a  very  serious  nature,  ware  refused  bailby  the 
enquirbg  Magistrate, 

Held  (per  Mitra  J.  Ccxe  J.  dissentiente)  on  an  application  to  the  High 
Court  sea  498  of  the  Criminal  Procedure  Code  for  bail,  that  the  main  ques* 
tion  for  consideration  was,  whether  there  were  reasonable  grounds  for  believing 
that  the  Petitioners  were  guilty  of  offences  of  which  they  were  accused  other 
considerations  must  also  arise  and  one  of  the^e  which  has  always  guided  Courta 
of  Justice  both  in  England  and  India,  is  whether  there  are  any  grounds  fer 
supposing  that  the  accused  if  released  on  bail  would  abscond  and  attempt  to 
escape  justicd  by  avoidiog  or  delaying  an  enquiry  or  trial. 

An  aceubcd  may  ordinarily  be  released  on  substantial  bail  until  reasona- 
blo  grounds  are  made  out  for  presuming  his  guilt 

In  re  Johur  Mull  (10  C.  W.  N.  X903  1906;  referred  to. 

If  after  a  remand  evidence  of  an  incriminating  character  is  not  adduced 
and  if  the  prosecution  bad  already  suQcient  time  to  adduce  such  evidence, 
.  the  court  would  reasonably  come  to  the  conclusion  that  such  evidence  was 
not  forthcoming  at  the  time.  It  should  then  under  sec.  497  d  (2)  of  the  code 
release  the  accused  on  bail  whatever  be  the  nature  of  the  offence  though  the 
preliminary  enquiry  should  proceed. 

Manikram  Mudali  v.  The  Queen  (2)  I.  L.  B.  6  Mad.  G3  (1882)  approved. 

Whether  there  are  reasonable  grounds  or  not  for  believing  that  the  ac- 
cused are  guilty  of  the  offences  charged  must  be  decided  judicially,   that  is 

to  say,  there  should  be  tangible  ovidencp  on  which  if  unrebutted  the   Court 
might  come  to  the  conclusion  that  the  accused  might  be  convicted. 

The  statement  by  a  witness  in  the  witaess  box  that  he  has  seen  a  cer- 
tain act  done,  an  act  of  an  incriminatiog  character,  may  be  f  ufficient;  as  to 
whether  the  witness  can  be  fully  rali^  on  or  not  is  a  question  for  sahse- 
qaenleonsid«rati«nr'  ^ 
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But  if  there  be  no  evidenoe  whatfioever  or  evidence  of  a  very  flimqr 
character  on  the  face  of  it,  the  inferenoe  would  naturally  he»  after  a  reasont- 
ble  time  has  elapsed  eince  the  beginning  of  the  enquiry  that  there  «re  no  res* 
sonable  grounds  for  supposing  that  an  accused  is  guilty. 

The  prosecution  must  however  have  a  fair  opportunity  according  to  the 
nature  of  the  case  of  adducing  evidence  of  a  really  incriminating  character. 
The  detention  of  an  accused  under  trial  is  not  intended  to  be  penal  but  its 
object  is  to  secure  attendance.  The  seriousness  of  an  alleged  offence  and  some 
evidence  of  its  perpetration  by  the  aocused  would,  however  justify  deteotion. 

Bail  allowed  to  an  accused  person  may  hi  cancelled  by  the  Magistrate 
if  upon  further  evidence  produced  a  case  is  made  out  aeainst  him. 

Uitfa&CoxeJ  J. 

Jamini  Mullik  v.  The  King  Emperor  18  C.  W.  N.  51. 

Bee.  666 — Penal  Code,  sec.  ITO-^Omiseion  to  notify  under 
that  eec^Aon  if  puniahdble.  Held  thvki  the  information  required  to  be  given 
under  sea  565  (4)  Criminal  Procedure  Code  could  not  be  said  to  be  required 
for  the  purpose  of  preventing  the  commission  of  an  offence  within  the  mean- 
ing of  clause  2  of  sec.  176,  I.  P.  C,  and  cases  under  sec.  565,  (4)  should 
be  dealt  with  under  cL  1  of  sec.  176, 1.  P.  C.  Munro  &  Vinhey  J.  J. 
In  re  HussAiN  Beq,  4  M.  L.  T.  325. 

Ezoise  Act,  (  N.  W*  F. ),  seotions  44  (8),  48  and  67— Ds/nitim- 
Exdee  offi^o^  Jwriedieiion)  Tijdd  that  a  head  constable  is  an  Excise  Officer 
within  the  meaning  of  section  57  of  the  Excise  Act,  1896.  QuAen-Erapress  v. 
Makunda,  20  All^  70,  followed.  Knox  &  Aikman  J.  J. 

Ehperob  v.  Lachmi  Nabain,  30  All.  377. 

Evidence  Act  a.  80— Con/esston— Join*  trial— Pleal  of  yuilty  by  one 
of  the  aceueed^Uee  of  eonfeaeion  agaimt  the  reet-^OriminoL  Proeedwre 
Code,  sfi.  271,  342.  Where  an  accused  person  has  pleaded  guilty  and  the  Court 
is  prepared  to  coauot  on  that  plea,  it  is  contriry  to  the  spirit  of  the  law  to 
postpone  bbe  oonvieiion  so  that  the  person  who  has  pleaded  guilty  may 
technically  be  said  to  be  tried  jointly  for  the  same  offence  with  other  co-accased 
and  any  statement  in  the  nature  of  a  coofession  that  he  may  make  be  used 
against  them.  Qjeen  Empress  v.  Paltua  28  All.,  63  followed 

Riehardi  &  K.  Husain  J.  J. 

Emperor  v.  Kheoiiaj,  A.  W.  N.  1908,  241, 

S.  ZO.— Confession,  Admissible  as  Evidence  againd  a 
Co-accused— HeM,  that  the  confession  of  a  prisoner  affecting  himself  and 
another  person  who  was  being  tried  with  him  for  the  same  offence  is,  when 
duly  proved,  admissible  as  tmdence  against  both;  but  a  confession  unsupported 
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by  other  teetimooy  is  evidence  of  the   weakest  kind  against  a  co-accused 
The  Ooart  muat  in  each  case  decide  what  weight  ehonld  bo  attadied  to  it. 

Ohamier  &  Vigott  J.  (?• 

BAGHUfilR  ALIAS  BiRU  V.  KiNGhEMPBBOB     11  Q.  0.  32& 

Forest  Act,  Madras  seo  21  (f;,  33,S6,— Transport  of  sandalwood— 

Acquital^forfeiture,  Where  a  trader  was  acooeed  of  illegal  transport  gf  sssndal- 
wood  under  sec.  21  (f)  of  the  Forest  Act  and  of  offences  against  certain  newly 
male  rules  under  which  the  accused  was  not  than  aware  of  and  the  ac* 
cusihI  was  acquitted  of  the  former  charge  though  convicted  of  the  latter. 
iTeZcZ— that  under  the  circuoMtances  no  order  of  eonfiseation  riiould  have 
been  passed  Miller  J. 

K.  Balkbishna  Bow  v.  Eaipebob,  2  Cr.  L.  Repl  286. 

Madras  Abkari  Act,  (1  of  1882).  seo.  62— ?eon— Words  "*  AbkaH 
Officer.  "  A  peon  is  not  an  abkari  officer  within  the  meaning  of  s  62  of 
the  Madras  Abkari  Act,  1  of  1886.  Munro  J. 

In  re  Panchappa  Chetty,  4  M,  L.  J.  456. 

Madras  Town  Nuisance  Aot,  seo.  3  (fi)— Exposing  fish  for  sale  in 
the  drain  along  street — Objection.  Held  that  where  owing  to  the  accused's 
selling  fish  on  the  road  side  near  the  market,  numbers  of  people  collected  there 
and  caused  an  obstruction  it  was  an  offence  under  seo.  6  (6)  of  the  Town, 
Nuisance  Act.     Venkatramma  v.  Emperor,  28  Mad.  17  referred    to 

Benson  <&  Boddam  J.  J. 
Public  Prosecution,  2  Cr.  L.  Repl  235. 

Penal  Code,  sec.  ISS—Order^^Vromulgation  of-^Disdbedience  to 
the  order — Picketing^-^prohibition  of  ^Public  peaee.  A  member  of  young 
men,  iocludiofi:  the  accused  were  found  preaching  and  patrolling  the  roads 
nair  the  liquor  shops  in  the  Belfi^aon  eii^y,  some  shouting  "  Don't  drink  "  and 
using  offensive  languag^e  in  addition  to  those  words  such  as  **  If  you  drink  it 
will  be  as  if  you  drink  the  blood  of  your  children.  "  The  District  Magistrate 
thereupon  issued  orderi  under  sec'  144  of  the  Criminal  Procedure  Code, 
But  the  persons  wouki  continue  to  do  them  from  the  verandfa  of  a  private 
heose  adjoining  public  place. 

Held  (1)  that  the  objectionable  languge  such  as  "if  you  drink  you  will  be 
drinking  the  blood  of  your  children  "  speaks  for  itself^  do  further  evidence 
than  the  words  used  is  required  to  prove  that  it  has  a  tenani^  to  OMfio  an- 
nqyanee  to  pers(»s  lawfully  employed  under  aec  188  of  the  Indian  Penal 
Coda 

Held  (2)  that  the  fact  that  the  place  from  whieh  the  accused  did  the 
shouting  against  drink  was  verandsh  of  a  private  house,  whereas  the  order  of 
the  District  Magistrate  which  forbade  shouting  applied  only  to  a  publicplace 
made  no  difference*  For  if  a  man  standing  on  a  private  place  adjoining  a 
public  road  shouts  into  the  road  words  deliberately  meant  for  persons  using 
that  road,  he  is  as  much  shou^pg  in  a  public  place  aB  if  he  stood  on  the 
road  itself  and  ^Quted.  Ch^fmavO'Tlcar  &  Htat^  J.  J. 

EiffimoR  V.  GoKiND  Venkaxsh  Jaui,  10  Bom.  L.  B.  1047. 

.....^ gs.  302,304, 32^6,  328  and  S29— Administration  ofdkoUura 

for  the  purpose  of  facilitating  r<3bbery—DecUh  ofper^n  to  whom  dkatura 
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is  80  admimatered — Offence  not  murder,  but  only  caueing  grievous  kurL 
Where  for  the  pnrpoae  of  facilitating  robbery,  dhatara  was  adcDinisteredby 
two  perAODs  to  certain  travellers,  in  couseqaeace  of  which  one  of  the  travellers 
died  and  others  were  made  eeriously  ill,  it  was  held  that  in  respect  of  the 
traveller  who  died  the  offence  committed  was  that  punishable  under  secticm 
825  of  the  Indian  Penal  Code,  viz.,  grievons  hurt;  and  in  respect  of  the 
travellers  who  did  not  die  the  offence  committed  was  that  defined  by  section 
328  of  the  Oode.    Queen  Empress  y.  Tulsha  20  All ,  143  not  followed. 

Richards  <t  K.  Husain  J.  J. 


Empkbob  v.  Bhagwak  Dm,  A.  W.  N.  1908, 

See.  S79— Stealing  fieth  in  a  tank  at  night— Oumers  of  ihe 
right  of  fishery  watching — with  a  gun — Firing  on  the  intruders  and  hwr- 
ting — them.--Keld  that  the  watchers  did  not  exceed  their  right  of  private 
defence  of  their  property  by  the  use  of  the  gun  in  hurting  the  intruders 
who  had  come  to  steal  fish  from  the  tank  in  respect  of  which  the  watchecs 
bad  the  right  of  fishery.  'Roddam  &  MiUer  J.  J. 

Eatambaddi  v.  Empeeob  2  Cr.  L.  BepL  238. 

-Sees*  380f  467 — Accused  deaf  ;and  dumb  from  birth — 


Admission  of  guilt  by  signs  not  enough  for  conviction.  Where  the  accused 
though  not  of  unsound  mind  could  not  be  made  to  understand  the  proceed- 
ings in  Court  and  yot  admitted  his  guilt  by  signs  intalligible  mostly  to  his 
uncle.    Held  that  it  is  not  safe  to  convict  him  on  such  admission  of  guilt 

Sanharan  Nair  J, 
In  re  Baibatt,  2  Cr.  L  Bepl.  240. 

Peaal  Code  Ss.  419  and  611.-- lUpresentation  by  faiss  certificate 
to  get  reinstated  into  office — No  damage  or  harm  to  the  officer. — Where  a 
person  attempted  to  get  himself  reinstated  in  the  post  of  the  Kamam  by  the 
production  of  a  ceriiticite  of  having  passed  a  certain  examination  and  re- 
presenting that  the  certificate  referred  to  him  while  in  fact  it  referred  to 
another. 

Hdd,  that  where  it  is  not  shown  that  such  representation  caused  dama- 
ge or  harm  to  the  officer  to  whom  the  representation  wis  miide»  a  proseca- 
tien  under  sees.  419  and  611  of  the  I.  P.  Code  could  not  be  maintained  bat 
a  prosecution  under  sec.  182  L  P.  C.  might  lie.  Abdur  Bahim  J. 

In  Be  Manikkam  4  M,  L.  T.  324. 

Friyy  Coonoil— Xsav^  to  appeal  to  the  Privy  Council  in  Criminal 
0080 — Chrave  and  substantial  injustice  to  be  shewn — Criminal  Procedure 
Oode,  sees.  SSS,  S84,  £36,  2S6,  and  £37  ai%d  iS9-- Joinder  of  charges.  Before 

granting  leave  to  appeal  in  Criminal  cases  to  the  Judicial  Committee  of  the 
rivy  Council,  the  lligh  Court  must  be  satisfied  that  by  a  disregard  of  tha 
forms  of  legal  process,  or  by  some  violation  of  the  principles  of  natural  job* 
tice,  or  otherwise,  substantial  and  grave  injustice  has  been  done 

Scott  C.Jdk  BatdielorJ.  J. 

In  re  Bal  Ganoadhab,  10  Bom.  L.  B.  978. 

Workmen's  Breach  of  Contraot  Act,  (XIII  of  1869),  sea  12.— 
SumvMMry  iuAal.  An  offence  under  the  Workan's  Breach  of  Contraot  Act 
1869^  is    not  be  punished  summarily.      Chandavarkar  &  Beaton  J.  f « 

JSmvkrok  v.  Balu,  Saleji,  10  Bom.  I*  B.  1026. 
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'  Appeal— Limitation— Dday^Advice  of  legal  adviser— Thski  the 
legal  adviser  though  that  it  was  impossible  on  the  faets  of  a  CBse  to  appeal 
from  an  order  is  not,  said  the  Court  of  Appeal,  a  ground  for  extending  the 
timet  BucUey  &  L.  J. 

Nicholson  v.  Piper  1907  L.  828.  T.  R.  IG) 

Company — Adopting  new  reguZationa-^Notice — When  a  company  pro- 
pose to  adopt  new  regulations  it  is  not  sufficient  in  the  notice  summoning 
an  extraordinary  general  meeting  for  that  purpose  to  stato  in  general  terms 
that  the  business  is  to  consider,  approve  and  adopt  articles  of  associa- 
tion. Kekewich  J. 

NoRMADDY  V.  Ind,  Coope  &c.  Ld.  (1907  L.  J.    969,    L  T.  10  W.  N. 

229,  T.  R  57), 

OontribiUory --Transfer  of  share  to  a  pauper  to  avoid  ito- 
bility—It  a  share-holder  shortly  before  the  company  goes  into  liquidation, 
transfers  his  share  to  a  pauper  so  as  to  avoid  liability,  the  C(  urt  can  in 
determining  whether  the  transfer  shall  be  put  on  thd  ''A"  list  of  contribu- 
tories,  consider  any  equities  there  may  be  between  the  transferor  and  the 
transferee.  Parkar  J. 

Discoveries  Finance  Corporation  Ld.  Re  (1907  W.  N.  213;  T.  R,  12 

S.  J.  825;  L,  J.  548). 

DistreBB—Eoiiemption  from —Oaa-evgine  lent  on  Hire  piirdiase 
system — A  gas-engine  lent  on  the  hire-purchase  system  is  not  exempt  from 
a  landlord's  distress.  {PhiUimore  &  WaUan  J.  J.) 

Crossly  Bros.  Ld.  v.  Lee  (1907  L,  T.  11;  S,  J.  39;  L,  J.  691,  T.  A.  35) 

'EmployeT—Liabilii/y  for  keeping  dangerous  machine'-^K  an  emplo- 
yee uses  a  machine  in  itself  perfect,  but  dangerous  he  is  not  under  a  duty 
to  see  that  those  who  use  it  are  properly  instructed  in  its  use. 

{PhiUimore  &  Walton  J.  J. 

Greenwood  v.  Greenwood.  0907  T,  R.  24;  L,   T.  11) 

Terty-^Franehise— Interference  ivith  bridge— The  building  of  a  bridge 
for  foot-passengers  is  not  an  interference  with  a  franchise  ferry.  The  de« 
cision  of  'Seville  J.  (1907  1,  ch.  437)  approved.  A  franchise  of  ferry  mere- 
ly givcB  an  exclusive  right  to  take  passengers   across  by    boat<  (Hopkins  v. 
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O.  N.  R.  2  Q.  B.  D,  224  followed,  dictum  of  BlacJcbwm  J.  in  R,  V.  Cam- 
brain  railway,  dissented  from.) 

DiBDEN  V.  SKroROW  (1907  L  J  683,  L  T.  34,  W.  N.  225;   T.  R.  70 

Injxmotion— Practice— Tihe  Court  will  grant  an  injunction  to  restrain 
a  son,  grown  up  and  capable  of  earning  his  living,  from  visiting  his  mo- 
therms  house,  and  living  there  and  generally  annoying  her  so  that  her  health 
18  seriously  affected.  Coleridge  J. 

Stevens  v.  Stevens  (1907  S.  J.  825,  T,  R.  20; 

Landlord  &  tenant— lit^^  of  tenant  to  release  right  of  way— A, 
tenant  cannot  release  for  life  of  right  of  way  enjoyed  in  connection  with 
settled  land  over  another  tenement  or  purchase  out  of  capital  money  the 
right  of  way  release  of  a  enjoyed  over  the  settled  land.  Joyce  J. 

Brotherhnton   v.   (1907  S.  J.  44,  L.  J.     709,  W.  N,  530,L,T,  62). 

Lease — Covenant  by  lessor — Land  ^ax — If  a  long  lease,  granted  in 
{mrBoanoe  of  a  building  agreement,  contains  a  covenant  by  the  lessor  to  pay 
the  land  tax  and  indemnify  the  lessee  therefrom,  the  lessee  cannot  deduct  from 
his  rent  the  whole  of  the  land  tex. 

Manspikld  v.  Relf  (1907,  L.  J.  707,  L.  T,  59,  W.  N.  235  T.  R.79). 

Covenant  to  repair — ITtirfcrZeose— If  a  lease  contains  a  cove- 
nant  to  keep  the  premises  in  repair,  and  the  lessee  makes  an  under- 
lease of  part  of  the  premises  and  covenant,  for  himself  and  his  assigns  with 
the  underleesee  to  odserve  the  covenant  to  repeir  so  far  as  it  concerns 
the  part  of  the  premises  not  comprised  in  the  under  lease,  and  then  aaaigna 
t)ie  lease,  the  assignee  is  not  liable  to  the  underlessee  on  this  covenant 

Alverstone  C.  J.  BucUey  &  Kennedy  L  J.  J. 

Dbwar  v.  Goodman  (1907,  L.  T.  660  W.  N.  227,  T.  62). 

Snit — Maintmnabiliiy  against  local  auUiority — MaUciovs  Act — An 
aetion  mil  not  lie  against  a  local  authority  for  maliciously  refusing  to  approve 
of  plans  for  the  drainage  of  a  house  in  their  district,  the  proper  remedy  is 
to  apply  for  a  mandamus  Vaughan  WilUams  L-  J.&    Bighctm  J. 

Davis  v.  Mayor  op  Bromley  (1907  S.  J.  823,  T.  11;  L.  J.  547> 

Wm — Execution — A  testator  wrote  his  will  on  a  slieet  of  paper,  and 
then  signed  his  name  at  the  top  of  a  separate  sheet  He  then  produced  the 
two  sheets  to  two  witnesses,  and  holding  the  sheets  together  in  his  hand 
acknowledged  his  signature.  The  witnesses  thereupon  signed  their  names  at 
the  foot  of  the  first  page.  Held,  that  the  will  was  properly  executed  since 
the  testator  intended  his  signature  to  operate  as  an  execution,  and  the  twa 
sheets  were  attached  at  the  time  of  attestation  by  hih  holding    them  together 

Bargrave  Deane  J. 

Lewis  v,  Lewis  (1907  L  J.  691,  S.  J.  31  T.  45) 
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Company — Debenture  improperly  registered — Liquidator  ca/nnot  get 
it  declared  void — The  liquidator  of  a  company  cannot  claim  to  have  a 
roistered  debenture  declared  void  on  the  ground  that  it  has  been  improper- 
ly registered.  The  registrar's  certificate  is  made  conclusive  evidence,  and  the 
court  cannot  go  behind  the  certificate,  which  is  conclusive  as  to  the  validity 
of  the  charge  against  unsecured  creditors.  In  this  case  the  Court  expressed 
no  opinion  as  to  the  position  of  the  debenture  holders  between    themselves. 

MoulUm  &  Farwdl  (L.  J,  J,) 
YouUND  V.  YoLLAND  (124  L.  T.  105;  (1907)  W.  N.  249;  42  L.  J.  738> 


Winding  up — requvrementa  of  affidavit  alleging  fraud — When 
a  petition  for  the  windiiig  up  of  a  company  contains  allegations  of  fraud 
against  officers  of  the  company,    the  affidavit    in  support  must   contains  the 

facts  of  the  alleged  fraud.     The  ordinary  ''Statutory"  affidaditxeferred  to  m 
Bale  29  of  the  Companies-~(Winding-up)  Rules,  1903,  is  not  sufficient. 

Parker  J. 

London  &  Hull  Soap  Works,  Ltd.  Re.  (1907)  W.  N.  254;   124  L.  T. 

130,  42  L.  J.  772. 

Divorce — lAfevntereat  in  a  bequest,  lost  by—It  there  is  a  gift  by  will 
to  A.  for  life,  then  to  A's  wife,  B.  during  her  widowhood,  B,  loses  her  life 
interest  if  she  obtains  a  Divorce  from  A , 

The  gift  is  to  a  named  person  ''during  her  widowhood."  No  doubt  prima 
facie  it  is  to  that  person  by  nomination,  but  she  cannot  take  it  unless  she 
is  A's  widow,  and  as  the  marriage  is  dissolved  before  A's  death,  she  is  not 
his  widow.  Parker  J. 

Jones  v.  Kettlewell,  42  L.  J.  742;  124  L.  T.  109. 

JutiBdiotion—'Foreign  Court — Becoming  member  of  a  foreign  part- 
nerahip,  A  man  by  becoming  a  member  of  a  foreign  /partnership  does  not 
submit  himself  generally  to  the  jurisdiction  of  the  foreign  Court. 

The  ownership  of  real  estate  in  a  foreign  country  binds  the  owner  to 
submit  to  judgments  of  the  foreign  Court  so  far  as  they  affect  such  real 
property,  but  it  does  not  carry  with  it  a  submission  to  the  general  jurisdic- 
tiop  of  tbe  Coqrts,  i^n4  therefore,  partnership  in  a    foreign  firm   dow  not  in 

Digitized  by  LjOOQIC 


4  The  Lawyer 

the  absence  of  express  agreement  constitute  a  general  submision  on  the  part 
of  A  person  neither  resident  nor  domiciled  in  that  country.  Beequd  v.  Mac* 
Carthy,  2  B.  &  F.  951,  not  followed. 

Alverstone  G.  J,,  BucJdey  &  Kermedy,  LJ.J. 

Mmanubl  v.  Symon  (1907)  W.  N.  236;  124  L.  T.  84;  42  L.  J.  7237. 

Light  and  Mi—Itight  to-^  After  iO  years  vser— Agreement  to  pay 
Jor  use  of  light — Cannot  sue  for  cbdrucUon.  The  owner  of  a  building, 
who  after  enjoying  the  flow  of  light  over  his  neighbour's  land  for  more  than 
twenty  years  uninterruptedly,  signs  a  memorandum  agreeing  to  pay  one 
shilling  a  year  for  the  use  of  the  light,  cannot  maintain  an  action  ^in  respect 
of  an  obstruction  of  the  light.  The  right  to  light  is  not  absolute  and  indefen- 
sible, even  after  the  expiry  of  twenty  year's  enjoyment,  unless  and  until 
some  action  or  suit  is  commenced  ia  which  this  right  was  in  question;  until 
that  occurred  the  right  remains  inchoate.  The  only  material  period  to  be 
eonflidered  is  the  twenty  years  immediately  before  action,  and  in  the  present 
case  the  light  during  a  portion  of  that  period  had  been  enjoyed  by  consent 
or  Agreement  expressly  made  for  that  purpose  by  writing.  Parker  J. 

Htman  v.  Vamdbv,  (1907)  W.  N.  250;   42  L.  J.  736;  134  L.  T.  128; 

82  S.  J.  114. 

Master  and  Servant — Oarage  firm  supplying  driver-Driven^s  negli- 
gence. If  the  owner  of  an  electric  brougham  contracts  with  a  gaiv^  firm 
to  garage  the  brougham,  supply  electricity  and  a  driver,  and  by  the  n^li* 
gence  of  the  driver  a  third  person  is  injured  whilst  the  driver  is  using  the 
brougham  for  his  own  purposes  and  contrary  to  the  orders  given  by  the 
owner,  the  garage  firm  is  liable  for  the  damages.  Ridley  J. 

NOMtlS  V.  WOMBSLEY  Co.  Ld.,  52  S.  J.  116. 

Hatrter  Sc  pnpil — AuihorUy  to  infHot  corporeal  punishvMnL  An 
asfflstaut  master  or  mistress  has  authority  to  inflict  oorporoal  puniahmont  on 
a  pupil  of  a  public  elementary  school.  The  ordinary  authority  of  the  head 
teacher  in  the  school  to  inflict  corporeal  punishment  on  a  child  extends  to 
responsible  teachers  who  have  charge  of  a  claea  The  teacher  of  a  dass  is 
entitled  to  use  the  ordinary  means  of  punishment,  provided  Aat  the  punish- 
ment inflicted  is  moderate,  is  not  dictated  by  a  bad  motive,  is  such  as  is  usimUy 
administered  in  schools  and  is  such  as  the  parent  may  expect  his  child  to 
f^Q^-^B.  PhUUmore  &  WaUon  J.  J. 

Mansbll  v.  Gbifpin,  1908,  24  T.  R.  67/  52  S.  J.  59. 

Vott— Right  of  support — T^o  compensation  for  risk  offutv/re  damages. 
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In  an  action  l^  «  surface  owner  against  the  owner  of  the  imdevlyiiig  oiine* 
rals  for  damages  caused  by  the  withdrawal  of  support^  compensation  can 
not  be  given  for  the  risk  of  future  damage.  It  is  undoubted  law  that  a 
surface  owner  has  no  cause  of  action  against  the  owner  of  a  subjacent 
stratum  who  removes  every  atom  of  the  mineral  contained  in  that  stratum 
unless  and  until  actual  damage  results  from  the  support. 

Therefore  depreciation  in  the  value  of  the  surface  owner's  property 
brought  about  by  the  apprehension  of  further  damages  gives  no  cause  of 
action  by  itself.  House  of  Lards. 

West  Leigh  Colliary  Co.  Ld.  Tunnicliff  &  Hampson   Ld.  42  L.  J. 
755;  52  S.  J.  93;  (1907J  W.  N.  249;  124  L,  T.  128. 

Woman. — lusirument  not  explained  to — Invalidity  of.  If  a  creditor 
prepares  a  guarantee  and  sends  it  to  the  debtor  for  him  to  obtain  his  wife's 
signature  to  it  and  the  wife  signs  it  without  being  informed  of  the  contents 
of  it  and  without  unaerstanding  it  and  without  independent  advice,  the 
creditor  cannot  enforce  the  guarantee.  Tbe  creditor,  having  employed  the 
debtor  to  procure  the  surety's  signature,  was  affirmed  with  notice  of  the 
invalidity  of  the  transaction  in  equity. 

Witliarm  L.  J.,  Barnes  P.  &  Bigham  J. 

Chaplin  &  Co.  Ld.  v.  Brammall,  24  L.  T.  129. 

AMERICAN  GASES 

Bailment— LioftiM^y  of  Storekeeper — Thejt  from  pockets  of  customer. 
A  storekeeper  is  not  to  be  responsible  for  the  theft  of  valuables  from  the 
pockets  of  clothing  of  a  customer  which  is  Liid  aside  to  try  on  garments 
which  the  customer  desires  to  purchase  where  the  customer  knowing  that  the 
clerks  are  busy,  proceeds  to  wait  upon  himself,  and,  to  his  knowledge  there 
is  no  one  but  himself  thera 

Wamsor  V,  Browning,  10  L.  R.   A  314. 

Conspiracy— i2««<raitrf  of  trade—Cammodity'-'aHicle  of  commerce. 
In  determining  wheiiher  or  not  a  contract  or  combination  is  in  unreasonable 
restraint  of  trade,  it  is  immaterial  whether  or  not  the  commodity  which  is 
tbe  subject- matter  of  the  contract  or  combination  is  of  prime  necessity,  if  the 
commodity  is  an  article  of  legitimate  trade  or  commerce. 

Pacahaulas  Coke  Co.  10  L.  R.  A  268. 

Evidence— Good  character  of  wife-^Pxosecution  of  hxixixind.  Evi- 
dence of  the  good  character  of  the  wife  is  inacjn^issible   in  a    prosecution  of 
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her  husband  for  murder  of  her  alleged  paramour,  to  show  that  she  was  noi 
guilty  of  conduct  which  accused  assigned  as  a  reason  for  his  crime. 

Shipp,  10  L  R  A.  836. 

Lihel-^RespcmeibiUty  of  editor-^PiMioaiion  in  his  absence.  The  res* 
ponsibility  of  an  editor  of  a  newspaper  for  the  publication  of  a  liable  without 
his  knowledge,  at  a  time  when  he  is  absent  from  the  office,  is  denied  in. 

FOLWELL  V.  MiLLEB,  10  L.  B.  A.  382. 
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DIGEST  OF  RECENT  ENGLISW  OASES. 

Codyright— ilcf  of  1882,  8. 1-- International  copyright— Exercise  of 
in  England.  If  the  owner  under  international  copyright  of  the  exclusive 
right  of  public  performance  of  any  musical  composition  desires  to  retain  such 
right  in  England  he  must  print  in  the  English  language  and  not  in  his  own 
or  any  other  foreign  language,  the  notice  required  by  S  1  of  the  Copyright 
Act  of  1882  upon  the  title  ptige  of  every  copy  published  in  England. 

Neville  J. 

Sarpy  v.  HoUand,  124  L.  T.  239 ;  43  L.  J.  17;  1908,  W.  N.  19. 

Husband  and  Wife— Guarantee  signed  by  a  wife  for  her  futwre 
dAts.  If  a  creditor  requires  a  guarantee  from  the  debtor's  wife  for  future 
debts  and  posts  the  guarantee  to  her  husband  who  procures  his  wife's  signa- 
ture and  posts  the  guarantee  back  to  the  creditor,  the  wife  would  not  be 
liable  on  the  guarantee  if  it  appear  that  the  she  had  no  independent  advice 
and  was  not  informed  by  the  husband  of  the  contents  of  the  document  and 
did  not  understand  it  when  she  signed  it.  (C.  A.) 

Chaplin  v  Bramall,  124  L.  T.  129. 

Honey  lender's  Act  1900 — Suit  by — JurisdiGtion.  If  a  money 
lender  does  in  fact  carry  on  his  business  at  some  place  which  is  not  his 
registered  address.,  he  cannot  sue  on  contracts  made  at  such  place. 

Lawrerhce  J. 

Staffordshire  Go,  v.  Hunt,  124  L.  T.  198. 

Principal  and  Agent-^False  representation  by  agent— Insurance- 
Recovery  ofpremia.  E  insured  the  life  of  her  brother  with  defendants  and 
paid  one  year's  premium,  she  then  told  one  of  defendant's  agents  that  she 
intended  to  give  the  policy  up  and  he  informed  her  that  at  the  end  of  five 
years,  she  would  be  entitled  to  a  free  policy  or  a  return  of  all  the  premiums 
paid;  when  the  five  years  were  up  E  claimed  a  free  policy  and  on  that  being 
refused,  sued  for  a  return  of  the  four  year's  premiums.  Held,  that  E  was 
entitled  to  have  the  premiums  back.  If  an  agent  makes  a  false  statement 
which  is  out  side  his  authority,  the  principal  cannot  retain  the  property 
thereby  acquired.  ((7.  A.) 

KeMewaU  v.  Refuge  Ass,  Co.  124  L.  T.  195, 1908,  S.  J.  158. 

Promissory  Note— Stomp  advalore^n.  Held  by  Channel  J.  that 
every  promissory  note  must  be  stamped  with  advalorem  duty  and^ot  with 
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a  penny  stamp  only  like  a  bill  of  exchange,   even    if  it  is  made  payable  on 
demand  or  at  sight  or  on  presentation. 

Hetinger  v.  Oohn,  124,  L.  T.  294;  1908,  W.  N.  24;  43  L  J.  46. 

Surety  --Discharge  of—promiaaorynote^li  A  becomes  a  surety  to  B. 
for  the  payment  by  C.  of  100  £  dueona  promissory  note  expressed  to  be  pay- 
able on  demand  and  the  creditor  agrees  with  the  debtor  not  to  demand  pay- 
ment of  the  note  so  long  as  the  debtor  pays  £  10  a  month,  the  surety  is  not 
discharged  for  because  until  demand  is  made^  the  promissory  note  continue 
operative  and  thus  differs  from  a  bill  payable  on  a  stated  day. 

Lawrence  J. 

BMingham  v.  Hv/rby  52  S.  J.  181. 

'Trade  name — Pasaing  of  goods— The  carthusion  monks  were  expelled 
from  France  in  1904  and  their  property  vested  in  a  Government  officiaL 
The  monks  had  made  and  sold  a  liquor  called  ''chartreuse''  for  ov«r  a  hund- 
red yeara  The  expelled  works  went  to  spain  and  continued  to  make  the 
liquor  there.  Held  that  the  works  were  entitled  to  an  injuncti<m  to  prevent 
the  French  official  using  the  word  *  chartreuse"  for  liquor  made  by  him  from 
the  monks  recipe  without  clearly  distinguishing  it  from  that  made  by  the 
monka  The  English  trade  mark  of  the  monks  had  not  passed  to  the  Fiieiicb 
official  but  only  their  property  in  France.  C.  A. 

Rex  V.  Leiontumer  124  L.  T.  196. 

Tmstees—WUIr-'Who— executors  of  the  last  swrvivwg  trustee.— The 
The  executors  or  administrators  of  the  last  surviving  trustee  under  a  will 
are  themselves  trustees  of  that  will  if  they  choose  to  act  as  suck 

Eady  J. 

Re  WaAdaina  77  L.  J.  Ch.  12. 

WUl—begv^t— mistake— effect  of— A  by  his  will  gave  a  bequest  t©  the 
six  children  now  living  of  his  by  his  first  wife  in  equal  shares^  at  the  date^ 
of  the  will  there  is  only  one  such  child  alive  but  when  ▲  dies  there  ave 
living  that  child  and  five  grand  children  of  A  by  his  first  wife  and  ^leveQ 
children  by  his  second  wife;  Held  that  the  word  "six"  should  be  rejected  ae 
a  mistake  and  the  one  child  only  cantake.  Joyce  /• 

Maddis(m  v.  QiU  124  L.  T.  196  1908.  W.  N.  10. 

WiH— forfeiture  clause — against  piMic  pdicy — effect  of— A  by  his 
will  devised  real  estate  to  A  and  personalty  in  trust  for  B,  with  a  gift  oyer 
in  each  case  if  the  beneficiary  shall  enter  into  the  naval  or  military  senrioee 
of  the  country;  Held  that  the  forfeiture  clause  is  vord  as  its  tendency  is  aga- 
inst public  policy.  Eedy  J, 

Beard  v.  Hall  1908  W.  N.  18.  ^  . 

Digitized  by  LjOOQIC 


PctH  III 

mom  OF  RECENT  ENGLISK  OASES. 

Contracts — Municipal  corporation-^  Trwiing  as  electric  light  auth(h 
Tity-^Whether  contra^  must  be  under  seal.  If  a  Municipal  corporation 
trades  as  an  electric  Light  authority,  its  contracts  in  connection  with  the 
supply  of  electric  light  need  not  be  under  seal.  Ridley  J. 

Bourne  v.  Mayor  of  Maryleborne,    1908,  W.  N.  52;    52  S,J.    281; 

24  T.  R.  822. 


— — '-Against  morals-promise  to  mairry  on  the  cUaih  of  a  wife.  A 
promise  by  a  married  man  to  a  woman  to  marry  her  on  the  death  of  his 
-wife  is  not  enforceable  as  being  against  public  morals  if  the  woman  knew 
at  the  time  that  he  is  married.  PhiUimore  J. 

Spicers  v.  Hunt,  124  L.  T.  197;  42  L.  J.  792;  1908,  W.  N.  16, 


Breach  of— Maintainability  of  suit,  A  and  B  are  rival 
traders.  A  sells  goods  to  C  on  the  condition  that  he  shall  not  sell  them 
to  Bi  B's  agents  induce  C  to  sell  goods  to  them  by  falsely  representing 
themoelves  to  be  principals,  C  acting  innocently.  A  can  maintain  an 
action  against  B  if  he  can  prove  that  he  has  suffered  damage  through  B 
having  induced  C  to  break  his  contract  with  A  It  is  an  actionable 
wrong  by  illegal  means  to  induce  a  person  to  break  bis  contract  with  a 
third  person  to  the  detriment  of  that  third  person. 

National  Phonograph  Co.  v.  Edison  Phono,  Co,,  52  S.J.  156;  1908,  W.N.  8» 

Copyright — Painting  unpublished — Innocent — Publicai^on  of 
pirated  copies.  The  painter  of  an  unpublished  picture  has  a  ^ght  to 
obtain  damages  from  a  person  who  innocently  published  pirated  copies  of 
the  picture.  The  publication  of  unpublished  pictures  amounts  to  a  conver- 
sion and  innocence  is  no  defence  in  an  an  action  for  conversion. 

Svyinfen  Eady  J. 
Mansdl  v.  Valley  Printhvg  Co.,  1908,  W.  N.  41;  43  L.  J.  90;  24  T.R  311» 

IXiXmetX— Legacy.  When  a  legacy  is  given  to  an  adult  person,  su^geet 
to  the  obligation  of  maintaining  infants,  the  legacy  earries'interest  from  the 
end  of  the  year  after  the  testator's  death  for;the  adult  person  is  the  pri- 
mary object  of  the  testator's  bounty  and  net  the  children.       Eady  J. 

Oratuj,  1808,  W.  N.  18. 
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Landlord  and  Tenant— fi^rrenclar  of  a  lease  by  a  tenant— New 
lease  withovi  agreement  as  to  fixtures — Tenants  right  to  remove  the  /te- 
turesput  up  during  first  tenancy.  A  tenant  after  surrendeaing  his  lease 
and  taking  a  new  lease  without  any  agreement  abont  fixtures  can  not 
remove  trade  fixtures  put  up  by  bim  during  the  first  tenancy.  On  the 
surrender  of  the  tenancy  and  taking  a  new  tenancy  a  lessee  loses  the 
right  to  remove  tenant's  fixtures  in  the  absence  of  a  stipulation  to  that 
effect.  Parker  J. 

LasohaUes  v.  F,  Coif,  43  L.  J.  91,  12  4  L.  T.  380 

Lease — Covenants — Lessee  of  minerals — Action  by  assigns  of  aur* 
face  owner.  If  a  lessee  of  minerals  covenants  with  his  lessor  and  the 
other  surface  owners  or  occut)iers  for  the  time  being  (who  are  not  named 
or  made  parties  of  the  lease)  to  pay  for  all  damage  caused  by  working  the 
minerals^  ai^  action  can  be  brought  on  the  tenant  by  the  executors  or 
assigns  of  the  surface  owner. 

Cozens  Hardy  M.  R.  Fletcher  Moulton  &  FareweU  J.  J. 

Forster  v.  Elvert  CoUiery  Co,  1908,  W.  N.  26.,  43  L.  J.  56.,  25  T.  R  • 

TdSbA-Report  of  official  receiver-charges  against  managing  director- 
An  official  receiver  is  not  liable  to  be  sued  for  damages  for  libel  if  in  his 
report  to  the  court  under  s.  8  of  the  Companies  Winding  up  Act  of  1890 
he  charges  the  managing  director  with  fraud.  Ohawnell  J. 

BottanUey  v.  Broagham.  3  L.  J.  59. 

Marriage — Judicial  separation — Suicidal  tendencies  amount  to 
cruelty  for  the  purpose  of  obtaining  a  decree  of  judicial  separation  if  a 
husband  has  repeatedly  attempted  suicide  and  in  the  opinion  of  medical 
men  is  libely  to  develop  homicidal  mania. 

Baron  v.  Baron.  52  S.  J.  282. 

Master  and  Servant — Covenant  in  restraint  of  business-'Wrongful 
dism4ssal — A  servant  is  not  liable  to  pay  damages  for  breach  of  a  contract 
not  to  engage  in  abusiness  similar  to  that  carried  on  by  his  employer 
after  he  has  been  wrongfully  dismissed  by  the  employer,  for  the  wrongful 
dismissal  amounts  to  a  total  repudiation  of  the  contract  by  the  employer 
and  the  ser^  ant  is  emancipated  from  all  the  restraint  of  the  contract  as  if 
it  had  determined.  Cozens  Hardy  M.  Bu  Moulton  &  Buckley.  J.  J. 

General  Bill  Posting  Co.  v.  Atkinson.  190^.  W.  N.  36,  48  L.  J.  73, 

124  L.  T,  384,  62  S,  J.  240. 
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Nnisanoe— *0&«tructton  of  h%ghway-^ka  obstructioii'of  the  high  way, 
e.  g.  a  coffee  stall  which  does  not  appreciably  interfere  with  the  traffic  of 
a  street  is  not  indictable  nuisance. 

Bex  V.  Barthalomeuz,  124  L.  T.  269;  52  SL  J.  208;  43  L.  J.  41; 

1908  W.  N.  20. 

Party  wall — Ovmer$  of-^uiies  of  as  to  repairs — ^If  A  and  B  are  the 
owners  of  a  party  wall  in  which  there  are  fireplace  and  flues  and  A  has 
an  easement  allowing  him  to  send  his  smoke  up  the  flues  she  is  under  no 
obligation  to  repair  B's  side  of  the  party  wall  so  as  to  prevent  the  smoke 
from  finding  its  way  into  Bs  house.  He  is  entitled  to  use  his  easemejit 
fairly  and  reasonably  and  in  the  absence  of  any  evidence  of  negUgence  on 
his  part  he  is  not  liable  if  the  smoke  finds  its  way  into  B's  i^house.  Each 
party  is  responsible  for  the  repair  of  his  own  moiety  only. 

Jonea  v.  Pritohard,  124  L.  T.  359,  43  L.  J.  91;  24  T.  R.  309.  Parker  J. 

Pauper — Test — l*roperty  in  possession.  The  test  to  determine  whe« 
ther  a  person  is  a  pauper  or  not,  is  not  whether  the  person  has  so  much 
amount  in  his  pocket  but  whether  he  is  ^  good  for  that  amount  "  L  e. 
worth  it  C.  A. 

Kydd  V  Watch  Committee  of  Liverpool,  1908,  W.  N.  26,  43  i»  J.  55 
52  S.  J.  223,  24  T.  tt.  257,  24,  L.  T.  334. 

Public— ilfemfter  of^Rigkt  of  to  he  present  at  a  Municipal  meeting. 
A  member  of  the  public  has  no  right  either  as  a  member  of  the  public  or 
as  aburgess  and  ratepayer  or  as  press  reporter  to  insist  on  being  present  at 
meetings  of  aborough  council.  The  general  principle  is  that  constituents 
have  no  right  to  attend  deliberative  meetings  of  their  delegates. 

Cozens  Hardy  M,  B.  Moulton  Jk  Buckley  L.  J. 
Tefiby  Corporation  v.  Masony  43  L.  J.  89;  124  L.  T.  292;  24  T.B.  254. 

Beoeivor — Pvrchase  by.  A  receiver  appointed  in  an  action  cannot 
purchase  the  property  without  the  Court's  sanction  even  though  the  sale 
is  made  by  a  mortgagee  outside  the  action. 

Cozens  Hardy  Jf.  B.  MovXton  &  Buckley  L.  J.  J. 

Nugent  v.  Nugent,  1908;  W.  N.  37:  43  L.  J.  74;  124  L  T.  334;  52 

S.  J.  262;  24  T.  R.  296. 

Trust — Oiftto  chariHhle  society — Purpose  to  be  determined  by  cha- 
rity.  A  gilt  to  a  charitable  society  to  be  applied  for  purposes  not  neces- 
aarily  charitable,  to  be  determined  by  the  charity,  is  nob  a  good  i^aritable 
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gift*  Cozens  Hardy  M.  R.  MouUon  &  Buckley  L*  J.  J. 

ShiUon  V.  Freeman,  52  S.  J.  262. 

frUft^Cha/ritaibl^  Trustr-^nceftainty-^A  directed  hig  trusteeg  to 
employ  the  residue  of  bis  estate  in  instituting  and  carrying  on  a  scheme 
for  the  relief  of  whatever  religious  denomination  or  belief  they  may  be,  who 
have  shown'  practical  sympathy  either  as  amateurs  or  professionals  in  the 
pursuit  of  science  in  any  of  its  branches  whose  lives  have  been  charac- 
terised by  sobriety,  morality  and  industry  and  who  are  not  less  than  55 
years  of  age  or  of  aiding  any  scheme  which  now  exists  or  may  be  instiut^ 
ted  by  others  for  that  purpose.  The  next  of  kin  contended  that  the 
bequest  was  void  for  uncertainty. 

Held,  that  it  was  not  so  void  (  H.  L.  ) 

W&ir  V.  Braivn.  5JS.  J.  261;  24 L.  T.358  1908;  W.  N.  400;24T.B.308. 

Trust — Unauthorized  investment — Profit  made  good  by  trustee  to  the 
tenant  for  Ufe.  If  a  trustee  invest  the  trust  funds  in  an  unauthorized 
investment  which  produces  5  per  cent  interest  and  then  replaces  the  trust 
money  and  pays  over  to  the  tenant  for  life  the  6  per  cent  interest,  the 
remainderman  cannot  insist  on  having  the  excess  of  interest  over  what 
an  authorized  investment  would  have  produced,  treated  as  capital;  the 
sole  right  of  a  remainderman  is  to  have  the  principal  replaced.  This  is 
not  a  ease  pf  a  trustee  having  made  profit  from  the  breach  of  trust  for  he 
had  paid  back  both  the  principal  and  interest  to  the  trust  estate. 

Ck)!S0M  tardy  M.  IL  Moulton  &  BueUey  L.  J.  J. 
Slaide  u  QkoiM,  1908,  W.  N.  36;  52  &  J.  240;  43  L.  J.  72;  124  L.T.  335. 

Wagor — Post  dated  cheque  for  a  bet  dishonour  suit  on^Ii  a  post 
dated  cheque  given  for  a  bet  is  dishonored  and  that  defendant  asks  for  time 
to*pay  and  the  plaintiff  agrees  to  take  the  cheque  which  is  for  a  smaller 
amount  thi|n  the  debt  and  refirain  from  having  the  defendant  post — at  his 
club— the  plaintiff  can  when  the  cheque  is  again  dishonoured  sue  on  the 
cheque.  Lounrence  J. 

Ooodson  V.  Bafcer,  24  T.  B.  338. 
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Part  III. 

DIGEST  OF  RECENT  EN6USH  CASES- 

Contnot—Ubarrimal  fide—StatamerU  in  proposal  of  iiMuranee 
for  lifs.  M.  insured  her  life  for  £  3008.  The  proposal  did  not  diBcloBe 
that  M  had  suflFered  from  temporary  mental  derangement  but  had  re- 
covered. M  became  insane  again,  and  committed  suicide.  It  appeared 
that  M  did  not  hnow  of  the  first  insanity  but  thought  she  was  sent  to 
a  home  for  nervous  break  down. 

Held,  that  there  was  no  fraud  by  M.,  that  the  policy  was  void  for 
non  disclosure  of  material  facts;  and  that  the  company  must  return  the 
premiums.  Alverstone  L.  0.  J. 

Joel  v.  Law  Union,  52  S.  J.,  517. 

Copy-right — Dramatic  piece.  A  owned  the  sole  right  of  produ- 
cing a  farce  cattled  •*  The  Mumning  Birds  "  in  the  United  Kingdom, 
The  farce  could  not  be  reduced  into  writing.  P  reproduced  this  on  a 
cinemetograph  as  at  the  music  hall,  and  sold  films  for  public    performance 

A  claimed  an  injunction. 

Held,  that  as  the  farce  was  not  capable  of  being  printed  and  pub- 
lished, it  was  not  a  dramatic  piece  within  the  meaning  of  sec.  1  of  the 
Dramatic  Copy-right  Act  1883.  That  the  cinemetograph  reproduction 
of  dramatic  piece  is  an  infringment  of  copy- right,  and  that  the  sale  of 
films  for  a  cinemetograph  reproduction  is  not  such  an  infringment,  the 
remedy  lying  against  the  person  who  actually  executes  the  films. 

Jdf  J. 

Kabno  v.  Pathe,  52  S.  J.  499. 

Husband  and  YTiie.— Pledging  credit  If  husband  and  wife  are 
living  together  and  the  husband  makes  the  wife  a  suflScient  allowance 
for  household  necessaries,  the  presumption  that  the  wife  has  implied 
authority  to  pledge  the  husband's  credit  for  necessaries  may  be  rebutted 
although  he  has  not  expressly  forbidden  her  to  pledge  his  credit. 

A  butcher  sued  a  cab-driver  for  balance  of  amount  for  meat  sup- 
plied for  his  house  hold  for  some  three  years,  and  ordered  by  the  wife. 
Defendant  allowed  his  wife  a  pound  a  week  for  household  necessaries  and 
knew  plaintiflf  was  supplying  the  meat,  but  thought  his    wife    paid     cash 

for  it. 

Hdd  that  tbe  allowance  wis  sufficient  and  has  been  paid,  and  the 
wife  could  not  pledge  her  husband's  credit  in  a  case  like   this. 

Slatbb  v.  Pabkar,  52  S.  J.,  478. 

Injunction.— Servant  engaging  in  the  same  trade  after  leaving  aff 
gervice.  If  P,  is  for  many  years  a  journey  man  served  with  H.  P.  &  Co., 
a  well-kqown  firm  of  tailors  in  Londoa  aijd  P  discharges  himself,  and  ^hen 
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L  and  P  start  as  tailors  at  East  Burma  and  trade  as  <'  L  c&  P,  latter 
from  H»  P.  &  Co.,  and  send  out  circulars  stating  *'  P  has  a    repatation  of 

15  years  successful  experience  with  Messrs.  Poole's  Savite  Bow,  London, 
and  is  therefore  in  a^  positioii  to  advise  clients  in  the  tery  latest  styles" 
P's  former  employers  cannot  get  an  injunction.  Ptvrker  J. 

CiNDEY  Y.  Lkrwjll,  125  L.  T.  38* 

Landlord  and  Tenant.  Lighting  stair  caae^liability  of  landlord. 
If  the  owner  of  a  building  lets  it  out  in  sets  of  offices,  and  access  is 
obtained  by  a  stair  case  which  is  not  let  out,  and  there  is  no  agiBemeut 
in  any  case  about  lighting  the  stair  case,  but  in  fact  each  tenant  has  a 
light  provided  by  himself  outside  his  own  door,  and  turns  it  out  when  he 
leaves  for  the  night,  and  the  servant  of  a  tenant  on  an  upper  story  co* 
ming  down  in  the  dark  misses  his  way  and  has  a  fall  which  injuries  him 
he  cannot  recover  damagds  from  the  owner  of  the  building. 

HUGGETT  V.  MiERS,  1908  W.  N.  115;  125  L  T.  82,  43  L.  J.  282;  52 
a  X,  481, 

Limitation.— £Ftti^  on  a  cheque^Post  dated— when  period  begins  to 
run.  If  a  debtor  gives  his  creditor  a  cheque  for  £  28  on  account  of  a 
simpla  contract  debt  on  10th  Hay  1900,  and  the  cheque  is  post  dated 
20th  May,  1900,  and  at  the  debtor's  request  the  eheck  was  not  to  be  pre 
sented  until  20th  June  1900,  on  which  day  it  was  paid  the  statute  of 
Limitation  begins  to  run  a  fresh  from  10th  May.  From  10th  May.  that 
being'  the  date  on  which  the  cheque  was  handed  to  the  creditor  by  the 
debtor.  Bray  J. 

Mabrboco  v.  Richardson,  125  L  T.  85,  52  S,  J;,  518. 

TniSt— rrtwiws  jXMiw  to  invest— No  express  prohibOian.  A  will 
diveoted  the  trustees  te  invest  the  ci^tal  of  the  trust  esti^  by  leaving, 
the  same  on  deposit  with  a  named  bank  at  such  rate  of  interest  as  they 
might  be  able  te  obtain. 

Held  that  as  the  will  did  not  expressly  forbid  the  biustees  to  invest 
in  saiy  of  the  investments  allowed  by  sec  1  of  the  Trustees  Act,  1893, 
they  were  not  bound  to  invest  only  in  the  way  specified  in    the    will, 

Neville  J-  following  Re  Maire  49,  S.  J.  343,  1908  W.  N.,  131, 

WOl— Bight  to  set  off  legacy  against  future  debt.  If  a  legatee  oweE 
the  testator  a  debt  which  is  not  payable  until  a  future  date,  and  the  tes- 
tator has  left  him  a  legacy  which  is  payable  at  once  the  executors  cannot 
retain  the  legacy  to  answer  the  debt.  Warrington  J. 

Re  AfiBAHAM  V,  ApEAHAMS,  1908,  W.  N.  I16j  43  L  J.  301. 
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Contract  for  oommlssion.— If  A  agreea  with  B  to  pay  5  percent., 
commission  on  the  accounts  of  all  customers  introduced  by  6,  so  long  as 
A  does  business  with  such  customerB,  A's  liability  does  noTi  cease  on  B's 
death.  NevUle  J, 

Wilson  v.  Harper,  W.  N.  141,  125  L.  T.,  105,  43  L  J.  374. 

Validity  of  Gift. — In  1906  S  bought  and  paid  for  ^hree  debenture 
bonds  to  boarer.  S  showed  the  contract  note  to  his  wife,  and  stated  he 
had  bought  them  for  her.  Before  the  brokers  delivered  the  bonds.  S  died. 
The  widow  was  one  of  the  four  executors  of  S,  and  proved    his    will 

Held^  that  the  gift  inter  vivos  was  imperfect,  but  that  the  appoint- 
ment of  the  wife  as  executrix  made  it  good,  on  the  principle  of  Strong  v. 
Bird,  43,  L.  J.  Ch  814,  for  all  the  personal  estate  vests  in  tbe  eye  of  the 
law  in  eaoh  executon  Neville  J. 

Stewart  v.  Melaughlin,  W,  N.  147;  43,  L.  J.  357. 

Wager,  New  Contract  to  pay.— H  was  a  book  maker,  and  the 
defendants  were  a  partnership  firm  who  lost  £  108  to  H  on  betting  tran- 
sactions. The  defendants  sent  H  a  cheque,  but  next  day  one  of  the  part* 
ners  asked  H  to  hold  over  the  cheque  for  a  few  days  and  not  to  publish 
the  default  to  other  book  makers  in  which  case  they  would  pay  by  instal- 
ments. To  this  H  agreed,  and  defendants  paid  him  £  25,  £  25,  and  £  lOg 
failed  to  pay  the  balance  for  which  H  now  aued. 

Held,  that  there  was  a  new  contract  between  H  and  defendants  to 
pay  based  on  a  valuable  consideration,  and  that  H  was  entitled  to  judgment 
for  the  balance.  *  Darling  J. 

Hyams  v.  Stuabt  King,  W.  N.  145,  52,  8.  J.  551. 


If  a  book  maker  sues  for  £659  due  to  him  in  respect  of 
bets  on  horse  races,  and  defendant  pleads  the  Qaming  Acts,  and  defendant 
wrote  plaintiff  asking  that  be  would  let  the  account  stand  over  for  a  few 
weeks  on  term  of  5  per  cent.,  interest,  to  which  plaintiff  assented  by  tele- 
gram,  the  book  owner's  side  is  entitled  to  judgment.        Chaunv^U  /* 

OooDsON  V.  Gbibrson,  52  S.  J.  599,  ^         . 
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Workman's  Compensation  Act,  1906.~If  fellow    workmen  of  F, 
bj  way  of  praotiical  joke,  place  the  hook  of  a  crane  in  his  necktie  and  there- 
by lift  him  from  the  ground,  and  the  necktie  gives  wfty  and    F  falls  fifty 
feet  and  is  cripped  for  life,  Fs  employer  is  not  liable  under  the    Act. 
Coze'iM,  Hardy,  M,  K  and  BuoJdey  &  Keneddy  J.J. 

FiTZiBRALD  y.  Olabke,  125,  L  T.  147;  43  L.  J.  371, 


If  a  house  holder  is  in  the  habit  of  sending  for  Hill  to 
clean  the  windows  of  his  house  and  pays  him  6  s.  6d.  a  day,  and  this  has 
beeo  done  at  irregular  intervals  of  about  six  weeks  for  a  couple  of  years, 
and  one  day  Hill  falls  from  a  window  and  is  killed,  compensation  is  not  re- 
coverable under  the  Act. 

Cozens,  Hardy,  M.  R,  and  Buckley  &  Keneddy  L,  J.  J. 

Hill  v.  Bboo,  (1908)  W.  N.  151,  125,  L.  T,  148  43  L.  J.  373;  52,  S- 
J.  681. 

Negligenoe— If  a  passenger  alights  from  a  train  and  is  standing  on 
the  platform  when  he  is  struck  by  the  door  of  a  carriage  which  bad  been 
left  open  a3  the  train  moves  out  of  the  station,  the  railway  Company  is 
liable,  (H.  L) 

TOAL  V.  North  B.  R.  Co,  (1908),  W.  N.  136;  125,  L.  T.   104. 
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Charities.— ^/<  to  a  trustee  to  apply  to  pwrpoges  he  thinks  fit. — 
If  a  testator  gives  money  to  a  person  who  holds  a  religions  or  charitable 
office  upon  trust  to  apply  it  for  suoh  charitable  or  other  purposes  as  he 
thinks  fit,  it  is  not  a  good  gift;  it  is  uncertain. 

Cozens  Hardy,  Farewell  &  Kenedy  L.  J.  J. 
ReDawdson  52  S.  J.  622.  125  L.  T.  236. 

Company— Liability  to  promotar— registration  and  stamps  paid  by 
promoter.— A,  company  is  not  liable  to  repay  to  its  promotor  the  fees 
and  stamp  duty  he  has  paid  on  registering  the  Company.  0.  A. 

In  be  National  Motob  Mail  Coach  Co.  43  L.  T.  478.  1908  W.  N.  172. 

OonBtrnotion'-gift— house  and  its  contents.— Vthere  a  testator  gives 
to  a  legatee  "  his  house  and  its  contents  "  his  house  containing  cash, 
notes,  bonds,  receipts,  title  deeds,  everything— furniture  &q.  passes  but 
not  the  bonds  and  securities  for  money  which  are  only  evidence  of  title. 

Swinfen  Eady  J. 

Nbwdson  v.  Crouch  125  L.  T.  237. 

Coyytight—innoceTU  infringement  of  unpublished  dramngs.—A 
unlawfully  copied  certain  unpublished  drawings  belonging  to  B,  and  A 
sold  them  to  C  who  published  themj  0  is  liable  for  infringement  of  B's 
right  of  property  in  the  unpublished  drawing,  and  it  is  immaterial  that 
he  did  so  innocently.  q^  q^  j^ 

Mansbll  v.  Valley  Pbinting  Co.  52  S.  J.  660;  48  L.  J.    448-  ia08 
W.  N.  173. 

ContB—Taxation.^I{  by  an  agreement  of  compromise,  A  is  to  pay 
the  costs  of  B,  A  can  still  have  the  bill  of  costs  du^  by  B  to  his  solicit 
tors  taxed.  jy  £ 

HUBST  V.  Tox  52  S.  J.  684;  1908  W.  N.  171;  43,  L[  J.  448 

Damages— Jfeodure  of^aubsidenoe  of  a  high  .way.— Where  a  suboi- 
dcnee  of  a  highway  is  caused  by  the  defendants'  wrongful  act,  the  mea- 
sure of  damages  is  the  cost  of  making  an£equally  commodious  road  with- 
out unnecessary  expense  and  not  the  cost  of  restoring  the  road  to    its  fer* 
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mer  level.  B,  L* 

LoDM  Hales  Oollikry  Co.  Ld.  48  L.  J.  416;  1908,  W.  N.  168;  52 
&  J.  620. 

UlktatLMe-^klM'ctbU  if$kr6*^wif6^-^A,  huibtodhftsaa  i^Burable 
interest  in  the  life  of  Lis  wiJEe  if  she  performs  household  duties  and  on 
her  death  he  has  to  incur  eztra  expense  and  employ  a  servant 

Prikford  J. 

Qbippiths  v.  Fubmito  34  T,  B.  100. 

Lease — underground  support^  seamt  of  coal. — If  A  leases,  to  B 
seams  of  coal  and  relsetves  to  himself  the  right  to  grant  leases  of  the  un- 
derlying minerals,  such  lessees  cannot  let  down  B's  seam  of  ooal  for  by 
reserving  a  right  to  grant  leases  of  the  underlying  minerals,  A  had  not 
reserved  to  hiiflself  by  necessary  implication  a  right  to  deprive  B's  seam 
of  support.  Neifdle  J. 

BAtTBRLY  CJo.  Ld.  43  L.  J.  400;  1908.  W.  N.  161. 

Lottery — Oaming  Act  1592— iimertcA:  competition.— The  proprietors 
of  a  weekly  journal  announced  in  their  Journal  that  they  would  give  a 
first  prize  of  300  £  for  the  best  line  in  limerick  competition;  that  cou- 
pons would  be  carefully  examined;  that  each  competitor  was  to  send  6  d. 
and  the  names  of  the  winner  were  to  be  announced,  in  the  Journal;  A 
member  filed  a  smt»  Held  that  the  selection  of  the  winner  being  by 
chance,  and  not  by  merit  the  plaintiff  conld  not  ifue — the  transaction  be- 
ing  a  lottery;  WUliams,  Fletchur  Moidton  &  BucUey  X.  /.  J. 

Blyth  v.  Flubton  62  S.  J.  599. 

Tovt'-diBeharge  of  one  joint  tort  feoBOr^eff^  of. — If  a  client  sues 
a  partner  in  a  firm  of  solicitors  for  negU(rence  in  giving  advice,  and  die 
action  is  eompromised  on  the  terms  of  the  partner  paying  a  erutn  «f 
money  in  fuU  discharge  of  all  datms,  the*  client  oanoot  then  again  sue  the 
o&er  partner,  the  discharge  of  one  joint  feasor  tort  discharges  all. 

Chanell  J. 

Flamb  v.  Omvbb  68  S.  J.  684. 

Will — ConeXructi&n—SubgtiMitional  gift  In  the  simple  case  of  mere 
substitution^of  a  gifk,  the  new  gift  is  subject  to  the  same  incidents  and 
conditions  as  the  original  gift;  this  rule  does  not  apply  where  the  gift 
in  tho  codioil  is  not  in  the  same  character  as  the  gift  in  the  will  nor 
where  the  beneficiaries  in  the  codicil  are  not  the  same  as  in  the  will. 
Cozens  Hardy  M.  R.  Farewell  &  Kenedy  L.  J.  J. 

Pain  v.  Joseph,  43  L*  J.  417, 125  L.  T,  237,  1908,  P.  W.  E.  169, 
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Animals. — Doj  bite— Liability  of  owner  foft  injuries  by.  If  a  man 
keeps  an  animal  which  is  ferocious  by  natore,  or  an  animal  of  a  c^ass  not 
generally  ferocioos  (e.  g  ,  a  dog),  but  which  is  known  to  the  owner  to  be 
f)rooioa8,  heiabonndin  either  case  to  keep  it  pecnre  at  his  peril,  and  is 
liaUe  for  harm  done  by  it,  eren  thoogh,  the  immediate  oanse  of  damage  is 
the  intei  Venning  act  of  a  third  party. 

Ooi^ene  Bardy  if,  JB.  oni  Farewell  L.  J.  afftrming   Sutton  J.  J. 
Biker  v.  Subll,  43  L.  J.  682.,  43  L.  J.  476.,  125  L.  J.  310. 

Charities. — If  a  testator  gives  the  residue  of  his  estate  "in  tnist  for 
tbe  Boman  Catholic  Archbishop  of  Westminister  for  the  time  being  to  be 
dietfiboted  and  given  by  him  at  his  absolnte  discretion  between  such  ehari* 
tabfe  religious  or  other  societies^  institutions,  persons  or  objects  in  connectioii 
wilh  the  Boman  Catholic  faith  in  England  as  he  shall  in  his  abeolute  dis- 
eretion  think  fit" — this  is  not  a  valid  charitable  gift. 

Having  regard  to  the  words  used  it  is  imppbssiUe  for  the  Coutt  to  say 
ttiat  it  was  not  competent  to  the  trustiee  to  apply  the  gift  to  societies,  ins- 
titution persons  or  objects  which  were  neither  charitable  nor  religious  ;  the 
teetttor  had  not  indicated  any  body  of  beneficiaries  who  could  invoke  the 
aid  fOf  4be  Court  and  prevent  the  trustee  from  doiog  that  which  some  trus- 
.t969.niig)it  do  if  there  was  no  Court  to  call  them  in  question,  i.  e.,  put  the 
money  into  their  own  pockets,  and,  therefore,  the  gift  was  void  for  uncer* 
tainty^ 

Cozens  Hardy  M.  jB.,  <fe  Keneddy  L.  J.  J,  affirming  Body  J. 

Davidson  Ninty  v.  Bourne,  52  S  J.  622;  125  L,  T.  239. 

€6ntract— i2ss^rain<  of  tradf. — Infant.  An  infant  of  nmeteen  was 
eioipioyad  as  reporter  by  a  Sheffield  newspaper  proprietor  and  signed  an 
a^eSment  which  he  fully  understood,  not  to  be  in  any  way  connected  with 
a  li^ewspaper  business  carried  on  within  20  miles  from  Sheffield  town  hall 
i^t6t  leating  the  employment.  When  22^  he  left  the  employer  and  was 
etigaged  by  another  newspaper  as  reporter  within  the  20  miU s. 

^^Heid  that  an  mjunction  would  be  granted.  The  Contract  would  have 
been  binding  on  a  person  of  a  full  age;  it  was  reasonable,  and  for  defen- 
-^HmifB  h6t^t  withm  De  Francisco  v.  Bamum,  45  Ch.  D,  480;  and  defen- 
"^laiit  oifiight  cot  now  to  be  allowed  to  repudiate  it  Eve  J. 

hj^Q'W.  Andbews,  52  S.  J.  714,  48  L  J.  505;  125  L.  T,  834, 
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'EigltWMj—Deddoatian  of^-Premmption  as  to.  CootiiiQcmB  iwer  by 
the  public  of  •  way  raises  a  presamptioQ  of  dedication  by  tbe  owner  for  the 
nee  of  the  public.  The  owner  of  the  soil  can  rebut  this  preeumptico  by 
showing  that  owing  to  the  condition  of  the  title,  such  dedication  had  been 
imposmble.  Warrington  J. 

Fabquhab  v.  Niwbubt  Rural,  1908  W.  N.  188. 

Miaot—FraudiUeut  Bepresenitaion  of  fuU  ag6--Loan.  If  an  infant 
borrows  money  on  a  promissory  note,  and  fraudulently  represents  that  he 
is  over  twenty  one  years  of  age  he  is  liaUe  to  be  sued« 

Beidly  L  J. 

Lkvin£  v.  Bbouoham,  24  T.  B.  801. 

Jtortgtige^Bight  of  mortgage  to.  If  a  printer  mortgages  his  lease 
hold  or  promises  to  B,  and  the  mortgage  deed  does  not  mention  fixtures  or 
machinary  or  chattels,  and  then  the  printer  obtains  a  printing  madiine  from 
N.^  on  the  usual  hire  purchase  agreement,  and  before  the  printer  has  paid 
all  the  instaknenis  to  N.,  the  mortgagee  takes  possesnon,  tbe  mortgagee  can 
daim  the  machine  as  against  N. 

The  machine  weighs  about  15  tons,  and  rests  on  the  floor  aimfriy  by  its 
own  weight,  but  it  was  drawn  by  fixed  mechanisam  to  which  it  was  atladied 
for  that  purpose. 

Held^  that  no  part  of  the  driving  medhamsm,  was  apart  of  tbe  maduae 
that  the  indhrect  attachment  to  the  motive  power  did  not  make  the  machine; 
a  fixture  and  that  the  machine  belongs  to  Naud  not  to  tbe  mortgagee  al- 
though it  iff  too  big  to  remove  without  causing  some  damage  to  the 
building.  Eave  J. 

Northern  Pbiss  v.  Shbphxbd,  52  Sol.  J.  171. 

Negligenoe.— i^vicienos  of  Bimilar  occwrenees.  The  plaintiff  daimed 
from  the  defendant  damages  to  the  extent  of  £  SO  for  causing  to  the  plain- 
tiff a  painful^  irritating  and  disfiguring  disease,  known  as  barbers'  itdi,  wiiidi 
he  (the  plaintiff)  (aid  was  caused  by  the  negligence  of  the  defendant  and 
his  servants  in  keepiog  dirty  tackle.  Two  other  witnesses  for  the  plaintifl^ 
who  had  been  shawed  in  the  same  month,  stated  that  their  chins  had  been 
cut,  and  that  sores  came  out  The  question  was  whether  the  evidence  of 
these  witnesses  was  admissible. 

Hdd  that  the  evidence  was  admissible,  as  it  tended  to  show  dttDge- 
reus  practices  were  carried  on  at  defendant's  shop  and  would  thus  negpitiva 
the  defence  of  accident  Channel  dk  Sutl^  J.  J. 

Haia  v.  Exrb,  125  L.  I.  284. 
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SwroL 
HiRAKORE  V.  Trikamdas  (  S.  A.  661  of  1906  >    ' 

Partitio^i  ilct— (  7895  )—8.  2.  scope  of. 
Appeal  against  the  decree  of  Mr.  Dayaram  Qidumal  C.  S. 
S.  2  of  the  Partikion  Act  applies  as  well  where  a  court  has  to  pass  a  decree  in  a 
sait  for  partitioa  as  where,  after  the  court  has  passed  a  decree  directing  the  par> 
tition  to  be  effected  in  a  particular  mode  it  is  found  that  themode  is  ilnprae* 
ticable  or  inexpedient  and  one  of  the  parties  asks  the  court  to  modify  the 
decree  by  passing  an  order  under  this  section.  In  partition  suit's  the  right  of 
each  party  to  obtain  a  share  by  partition  declared  by  the  court  is  the  pri* 
mary  thing  and  the  mode  in  which  that  share  is  to  be  carved  out  is  sub  aidi- 
ary,  If  partition  Act  applies  the  proceeding  taken  under  S.  396  C.  P.  Code 
does  not  bar  the  application  (  Chandavarkar  &  Knight  J.  J.  ), 

Mr.  L  A.  Shah  for  the  Appellant. 

Mr.  Manubhai  Nanabhai  ^or  the  Respondent. 

Decree  oonjmnied. 


Pocmck 
(  G.  S-  Dandavate  in  rib)  (  C.  A,  540  of  1907  ). 

Privy  cowndl^^ppeaZ  to^Pleader  dealt  wi<&  ur^der  disciplinary  Ju^ 
riediction. 

Petition  of  Mr.  OS.  Pleader  for  special  leave  to  appeal  to  Privy  Council, 
Held  (  Knight  &  Macleod  J.  J.  )  that  no  appeal  lies  by  right  of  grant 
Ugainst  order  of  High  Court  under  cL  10  of  Letters  Patent  as  it  is  in  tbo 
nature  of  a  final  judgment,  High  Court  has  no  power  to  grant  special  leave. 
Appellant  in  persoa 
Government  Pleader  for  opponait. 

Rule  diseho/rged. 


Ahmednagar. 
Shriram  v.  Secretary  of  state.  (  F.  A.  30  of  1906  ). 

Pra^ice — Juri8diction--'defect  of -found  in  appeaJr-rettim  of  plaint. 
Appeal  against  the  decree  of  Mr.  C.  Fawcett  I.  C,  S  District  Judge. 
Plaintiff  sued  in  the  District  court  at  Nagar  to  set  aside  the  order    of 
the  Revenue  Commissioner  made  in  1893  directing  that  the  name  of  defea* 
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dant  2  be  entered  io  the  revenue  register  as  the  person  entitled  to  receive  a 
certain  share  in  a  cash  allowance  payable  to  Devasthan;  the  District  Jadge 
dismissed  the  suit  against  the  Secretary  of  State;  plaintiff  appealed  to  the 
High  (yourt  and  abandoned  the  claim  against  the  Secretary  of  state :  The 
High  Court  sent  the  case  back  to  be  proceeded  with  in  the  F.  C.  Sub-Judge's 
Court  following  the  practice  ruled  in  Fatma  v.  Darga  Saheb  (Bom.  P.  J.  57 
of  1875  )  (Chandavarkar  &  Knight  J.  J.) 

Mr.  Q.  R.  Rao  and  Mr.  N.  V.  Gokhale  for  Appellant 

Government  Pleader  for  Respondent  No.  1. 

Mr.  G.  B.  Rele  and  Mr.  C.  A.  Reie  for  Respondent  No.  2. 

Bdgaum. 

Imam  Husen  v.  Rachapa.  (  S.  A.  401  of  1904  ). 

Limitation — Art  14S — Ejectment  suits. 

Appeal  against  the  decree  of  Mr.  W.  Alcock  L  C.  S. 

Held  (  Chandavarkar  &  Knight  J.  J, )  that  in  all  cases  of  ejectment 
prima  facie  Art  142  applies  unless  there  are  circumstances  which  bring  the 
suit  under  another  article.    (25-11-07). 

Mr.  S.  V.  Bhandarkar  for  Appellants. 

Mr.  Nilkanth  Atmaram  for  Respondenta 

Issue  sent  down. 


Poena. 

Radha  Krishna  v.  Malbab.  C  F.  A.  3  6.  of  1906  ). 

Practice — AdditionaZ  evidence — Appeal. 

Appeal  against  the  decree  of  Mr.  Thakur  F.  C.  Sub-Judge. 

The  High  Court  allowed  additional  evidence  in  a  suit  for  partition  brought 
by  minors  against  minors  where  the  defendants  case  was  managed  by  a 
Muktyar  who  died  pending  suit  and  the  guardian  was  an  old  widow  who 
was  not  expected  to  know  much  of  the  suit  (Chandavarkar  &  Balchelor  3 J.) 

Mr.  Branson  with  N.  M.  Samarth  for  the  Appellant 

Hon'ble  Mr.  D.  A.  Khare  for  Respondent 

Case  Remanded. 


Poona. 

PuRSHOTAM  V.  Balwant  .  (  C.  Ref.  2  of  1907  ). 

Practice — Collector  desiring  to  intervene  ^Procedwre. 

Held  (  Jenkins  C.  J.  &  Heaton  J.  that  if  in  a  judicial  proceeding  before 
a  civil  court  the  Collector  thinks  it  necessary  to  bring  to  the  notice  of  the 
judge  an  objection  to  attachment  be  should  do  it  in  ordinary  manner  by  appli- 
cation and  not  by  addres  sing  lettera  (15 — 11-^07). 
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RECENT  DNREPORTED^EIBAI  CASES. 

Poana. 

FuNAMOHAND  V.  Chunilal.  (8.  A.  §25  of  1906). 

Fraotioe — Joint  Hindu  family— Co-parceners  to  be  joined  ae  parties. 

Second  appeal  by  the  original  defendant  against  the  decree  of  Mr. 
Kinhaid,  LC.S.,  District  Judge. 

In  the  case  of  a  partnership  consisting  of  a  father  and  his  sons  in  a  joint 
Hindu  family,  a  suit  relating  to  such  familj  can  be  brought  under  Hindu 
Law  by  the  father  alone  or  the  son  alone,  representing  the  family.  Accord- 
ing to  Vignaneshva/ra,  a  father  can  sue  for  the  son  and  vice  versa.  The 
dedsions  of  the  Bombay  H.  C.  insist  upon  all  the  co-parceners  being 
brought  on  the  record  as  a  matter  of  practice  merely  as  a  precautionary 
measure  intended  to  safeguard  the  rights  of  the  adverse  party  in  such  suits, 
but  the  omission  of  aU  the  co-parceners  from  the  suit  or  their  addition  after 
the  suit  has  been  brought  (after  limitation  against  them  has  expired,)  cannot 
aff€ct  the  merits  of  the  suit  {Ohandavarka^  &  GUvrhe  J.  J.) 

Mr.  Chamier  with  Mr.  M.  B.  Chaubal  for  the  appellant 

Mr.  Binning  with  Md  S.  V.  Bhandarkar  for  the  respondent 

Decree  confirmed. 

Swrat 
Baghavji  y,  Mahant  Bhaktidas  (S.  a.  193  of  1902.) 

lii\JGaotioii. — Delay— Trespass— Practice  as  to. 

Second  appeal  by  the  original  defendant  against  the  decree  of  Mr. 
Daya/ram^  C.  S.  Disfnot  Judge. 

Mere  delay  is  not  sufficient  to  deprive  a  person  of  his  property  unlesb 
there  has  been  conduct  on  his  part  amounting  to  acquiescence;  abandonment 
or  waiver  (Pvr  MaJuxmed,  29  Bom.  245;  Kazi,  9  Bom.  L.  B.  1147  followed) 
The  principle  is  that  rapidity  of  action  is  of  greatest  importance  in  cases  of 
injunction;  but  when  the  trespasser  builds  on  another's  property  behind  the 
back  of  the  latter,  and  the  latter  comes  to  know  of  the  trespass  and  injury 
after  the  building  has  been  erected  and  mischief  done,  the  principle  ceases  to 
to  apply  unless  there  are  drcumstances  to  render  its  application  necessary. 

Mr.  Q.  E,  Bao  for  the  appellant. 

Hon.  Mr.  Goculdas  E.  Farekh  for  the  respondent. 

Decree  eonHrmcd. 
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Nagar. 
Maruti  v.  Trimbak.  (S.  A.  343  of  1907). 

Hiodu  Law — ACienatioiv  by  ^fndow■^  Pn/rchaser^  entiMed  to  pQaseseum 
du/ring  Tier  lifetime. 

Second  appeal  by  original  plaintiff  against  tho  decree  of  Mr.  C.  Fawoett, 
I.  G  S. 

Held^  (hat  in  cose  of  alienation  by  a  Hindu  widow  even  without  a  legal 
necessity,  the  purchaser  from  the  widow  is  entitled  to  possession  during  the 
widow's  lifetime,    f  Chandavarkar  &  Knight  J.  Jv) 

Mr.  M.  B.  Bodas  for  the  appellant. 

Mr*  Trikamlal  B.  Dosai  for  the  respond^it. 

Decree  modified. 

NasHc 
Naratan  v.  Trimbak.  (P.  A.  100  of  1907), 

Appeal  by  original  Judgment*debk>r  against  the  order  of  Mr.  G  Eave* 
swar,  F.  G  Sub  Judge. 

Held  (Jenkins  C.  J.  &  Batchelor  J.)  that  it  is  not  correct  to    say  that 
ihe  judgment- debtor  is  never  entitled  to    an  account :  there  are    dreumstancet 
under  which  it  cao  only  l^  by  an  account  that  his  rights  can  be  aacerfadnatL 
Mr.  B.  K  Desai  for  the  appellant 
Mr.  P.  P.  Khare  for  the  respondent. 

NcbeHe.'" 

Mir.  Abas  Ali  v  Martambibi.  (S.  A.  37  of  1907  > 

G  P.  Code,  8s.  13-43— Causes  of  action^— Whether  distinct. 

Second  appeal  by  the  original  defendant  against  the  decree  of  Mr.  Ke- 
nedy I  G  S.  District  Judga 

Previous  tuit  was  one  for  partition  of  certain  property  in  which  the 
plaintiff  and  defendants  1-4  were  co-owners.  The  present  suit  was  for 
money  tortiously  received  by  defendants  1-3  from  the  plaintiff's  share  in 
properties,  the  subject  matter  of  the  first  suit;  on  its  being  urged  that  the 
second  suit  was  barred  by  the  first.  Held,  that  causes  of  action  were  distinct 
and  that  the  contention  must  be  disallowed.    (Chandavarkar  &  Knight  J.  J.) 

Mr.  B.  B.  Desai  for  the  appellant. 

Mr«  S.  S.  Fatkar  for  the  respondent 

Decree  coniirmed, 

Broadk 
Badrh-al  v.  New  Mofussil  Co.  Ld.  (S.  A.  244  of  1^7.) 

Pleadings — Title  baoeLi  on  estoppeL 

Second  appeal  by  the  plaintiff  against  the  decree  of  Mr.  'Madgaonkar, 
l.GS 'District  Judge. 

Hdd  (Ohcmdavarkar  &  Knight  J.  J.)  that  a  title  founded  upon  estoi^ 
being  a  substantial  title  must  form  the  subject  of  a  positive    plea;,  and  tbe^ 
High  Court  in  second  appeal  will  not  allow  it  to  be  urged  if  .it  is  not  urged 
in  the  lower  Court    (Kishori  Mohan,  18  Cal.  197,  distinguished). 
The  Government  Pleader  and  lib.  M  N.  Mehta  for  the  appellUnb 
M^t  Branson  with  Mr.  K.  M.  Samarth  for  the  respondent 

Decree  confirmed* 
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RECENT  UNREPORTED  BOMBAY  CAS^ 

(Appeal  No,  24  of  1907  from  order). 
S.  M.  Ry.  Co.  v.  Anupchand. 

Bailway's  Act  S.  1^72  <  2  )— Do^s  wA  affect  rule  of  principal 
and  agent. 

Defendants  Appeal 

Held  (  Chandaverkar  &  Heatan  J.  J- )  that  S.  72  (2)  (a)  of  the  Rail- 
ways Act  does  not  break  in  upon  the  rule  of  law  relating  to  principal  and 
agent;  viz.  where  a  person  deals  with  another  as  the  agent  of  a  third 
party  the  agent's  acts  bind  the  principal  provided  these  acts  were  within 
the  scope  of  the  Agents  Authority. 

The  Hovihle  the  Advocate  General  with  Crawford  &  Co.  for  the  appellant. 
Mt.  Inverarity  with  Mr.  K.K.  Koyaji  for  the  Respondent. 

Decree  confirmed.  . 

Ratnagiri. 
Sheikh  Mahomed  v,  Jamaludin,  (S.  A.  602  of  1906). 

Limitation  Act  a.  19. — Acknowledgmefd-^eseenJliaU  of. 

It  is  immaterial  for  the  purposes  of  s.  19  of  the  Limitation  Act  iii  what 
connection  or  for  i^bat  purpose  the  description  of  mortgage  (  Alleged  to 
amount  to  an  acknowledgment  )  was  made  by  the  mortgagor  and  admitted 
as  correct  by  the  mortgagee  whether  it  was  made  in  a  document  which 
had  nothing  to  do  either  directly  or  indirectly  with  the  mortgage*  The 
question  is  whether  the  writing  whatever  be  its  purpose,  or  occasion,  con* 
tains  an  acknowledgment  of  the  liability  in  dispute  (  Chanddvdrkar  Jk 
Kwight  J.  J.  ). 

The  HorCUe  the  Advocate  General  with  Mr.  K.  If.  Koyaji  for  the 
Appetlttttt. 

Mr.  Branson  vntii  Mr.  M.  B.  Cha'uhal  Sexr  the  Respondent. 

Issues  seiit  down. 


Thana. 
Abdulla  v.  Khaotmji.  (S.  A.  509  of  1907). 

Bes  Judicata.— (7.  P.  Code  8.  IS,  4J— emission  to  mt  up  a  ground 
of  defence  in  previous  swit-^previous  suit  decided  on  preliminary  ground 
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— no  T6B  judicctHa. 

PlamtifiTs  appeal. 

Held  (  Chandavarkar  v.  Knight  J.  /•  )  that  the  oroission  to  set  up 
a  ground  of  defence  in  a  previous  suit  which  is  not  decided  on  that  ground 
is  no  re9^Judicata  if  it  went  off  on  another  ground  not  calling  for  deci* 
sion  on  the  particular  point  (not  set  up^ 

Mr.  B.  V.  Vidva/ns  for  the  Appellant, 

Mr.  J.  K  Oharpure  for  the  Respondent. 

Decree  r^vereed. 


KhandeA. 

ViKAYAK  ▼.  Nabatak,  (  P.  A.  90  of  1906.  ) 

Praotloe— Onfer  once  made-^Bee  Judicaict— effect  ofeubsequent  rule 
of  law — remedjf — review. 

Plaintiffs  Appeal. 

Held  (  Chandavarkar  &  HeaUm  J.  J.  )  that  once  an  order  is  passed, 
it  is  Ree  Judicata  between  the  parties  and  no  rule  of  law  subsequently 
made  can  affect  it.    It  cannot  be  upset  except  on  review. 

Mr.  Branson  with  the  Hon.  Mr.  D.  A.  Khare  for  the  Appellant. 

Mr.  0.  K.  Dandeka>r  for  Respondent. 

The  Qovemment  Pleader  for  Respondent  2  and  3. 

Decree  confirmed. 


Ahmeddbad. 
Bai  Diwau  v.  Patbl  Gibdhab.  (S.  A.  685  of  1907 ) 

Decoan  Agrionltorists  Belief  Act,  a  SiO.  Znetalmente  once  refuoed 
Bubeequeni  appliccAion — Ree  Judicata^ 
Defendants  Appeal. 

Defendant  in  the  suit  had  a^ked  for  instalments  and  that  was  refused 
she  subsequently  applied  to  the  court  in  execution  that  the  decree  be 
made  payable  by  instalments;  The  Lower  Court  refused  on  the  ground  of 
Bee  Judicata.  Held  (Jenkins  (7.  /.  <&  Batchelor  J.)  that  there  could  be  no 
bar  on  the  ground  of  Bee  Judicata. 

Mr.  Trikamlal  B.  Deaai  for  the  Appellant. 

Mr.  Laluhhai  A.  Shah  for  the  Respondent. 
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DIGEST  OF  RECENT  ENGLISH  CASES- 

Company. — Debenture  holders — receiver — Debenture  holders  can  bring 
an  action  bo  enforce  their  security  and  get  a  receiver  appointed  although 
the  principal  is  not  yet  due  and  interest  is  no*  in  arrear  but  only  if  they 
can  satisfy  the  court  that  theij  security  is  in  jeopardy-        Warrington  J. 

TUFFNAL  V.  CHARLSfON  PaRK  43  L  J.  2S9, 

Defainati>n. — lAhd^  fair  comment — Comment  can  be  fair  even  if  it 
imputes  blame  to  the  person  criticised  or  tends  to  pWjudice  him.  BJreti 
a  personal  attack  may  fotm  part  of  a  fait  commerft  upod  ficts  truly  stated 
and  if  it  is  warranted  by  those  facts. 

Cozens  Hardy  M.  R.  Mo^lton  &  Buckley  J.  J. 

Hdnt  v.  Star  Newspaper  Co.  52.  S,  J.  376. 124.  t.  *.  6d2 

4».^L.  J.  103. 

Easement  of  Light— C.  was  owner  and  tenant  of  an  inn  built 
60m5  80  years  ago.  The  ground  floor  front  was  principally  glass.  In  1897, 
C.  altered  the  front  and  the  new  front  materially  lessened  the  light  to  the 
business  rooms  on  the  ground  floor  front  In  1904  the  owner  of  premises 
on  the  opposite  side  of  the  street  rebuilt,  and  his  new  buildings  were 
twiee  the  height  of  the  old  ones. 

Held  that  C  was  entitled  to  an  inquiry  whether  defendant's  new  buil* 
ding  was  an  actionable  nuisance  to  C's  light  as  it  existed  in  1897,  before 
C  made  his  alterations.  House  of  Lords. 

CowPER  V.  MiLBURN  52  S.  J.  316.  30  L  S.  J.  67. 

llatine  InBUtVinoe— General  average.— k  steamer  loaded  with  cases 
of  glass  from  A  to  B  got  into  difficulties  on  startityg  and  an  hour  afteir- 
wards  seriously  injured  her  stern  pos*  and  rodder  by  striking  Mie  waH  of 
the  berth  where  she  had  loaded.  The  cwgo  ^ais  unloaded  for  the  ship  to 
be  repaired  and  the  glass  was  senfon  by  anobker  steamer  but  was  dama3- 
ed  by  the  unloading  and  reshipment.  It  is  the  practice  of  average  adjusters 
to  treat  such  damage  to  cargV)  as  a  growal  average  loss  and  the  cargo 
owners  claimed   contribution  from  the  steamer's  owners      Held  that  the 
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cargo  had  never  been  in  peril  and  the  unloading  and  ^reshipping  was  not 
a  general  average  act  to  save  the  whole  venture  from  a  common  peril 
and  no  contribution  could  be  claimed.  Alverstane  L,  0.  J. 

Mambl  v.  p.  &  O.  Stbam  N.  Co.  1908.  W.  N.  110. 

Name — nom  de  plume-aright  to  use. — If  a  person  invents  a  nom  de 
plume  by  which  his  contributiocs  to  a  newspaper  are  signed  and  known 
and  then  he  ceases  to  contribute  to  that  paper,  he  has  yet  a  right  exclusive* 
ly,  to  usci  print  and  publish  the  name  for  it  is  his  stock  in  trade  as  a 
writer  and  journalist.  Eve  J. 

Landa  v.  Gbkenbbrg.  62.  S.  J.  354, 124  L.  J.  477. 

PraOtioe — issuing  commiman  to  take  evidence — A  court  ought  not 
to  appoint  a  shorthand  writer  as  commissioner  to  take  the  evidence  of 
witnesses :  the  commissioner  should  be  a  person  skilled  in  law  and  compe- 
tent to  guide  and  direct  examinatioo. 

Cozens  Herdy  M.  B.  Buckley  Jk  Kennedy  L,  J.  J. 

filOKNELL,  124  L.  J.  592. 

Tort — att  done  under  steUutory  power— lidbility-no  negligence.— K  a 
tramway  company  is  under  a  statutory  obligation  to  have  certain  roads  on 
which  its  tramway  is  laid,  with  wood  paving  and  the  company  paves  with 
wood  blocks  coated  with  creasote,  and  the  fumes  given  off  by  the  creosote 
injure  plants  and  shrubs  belonging  to  a  market  gardner  whose  premises 
are  near,  the  latter  can  recover  damages  from  the  company  on  the  principle 
of  Fletcher  v.  Rylands,  though  the  company  did  not  know  that  the  use 
of  creosoted  wood  might  cause  damage  and  were  not  guilty  of  any  neg- 
ligence. (  0.  A.  ) 

West  v.  Bristol  Tram  Co.  62  S.  J.  393;  124  L.  T.  524. 

Will — signature^^roof  o/— If  a  will  is  prepared  and  sent  to  a  testa- 
tor with  his  name  pencilled  where  he  ought  to  sign  and  testator  can  nei- 
ther read  nor  write  and  the  testator  acknowleges  that  pencil  signature  in 
the  presence  of  two  witnesses  who  duly  attest  in  pencil,  the  will  is  not 
good  in  law  for  the  signature  is  neither  written  by  himself  nor  written  by 
any  one  in  his  presence  and  bjr  his  direction.  Bamee  P. 

Bebvbs  v.  OBAnffGSB  52  S.  J.  855. 
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Part  IV. 

DNREPORTED  BOMBAY  CASES- 

Thana. 
(F.  A.  181  of  1507). 

Lavdu  Qawes  (PrriTioNER^  vt.  Anib  Pebeiba  (opponent). 

Wm—?rcb€Ae—praetio$, 

Appeal  against  the  order  of  Mr.  CX  Dutt  L  G  S. 

In  probate  cases  if  there  is  evidenee  which  the  court  is  prepared  to 
accept  as  to  the  signatnre  of  the  will  and  its  dne  execution  according  to 
law  toKciher  with  sufficient  evidence  that  the  contents  of  the  will  were 
known  to  the  testator  it  is  quite  useless  to  consider  circumstantial  evi- 
dence indicating  the  probability  that  the  deceased  did  not  execute  the  will 

Mr.  a  S.  Bao,  for  the  Appellant. 

Mr.  Manubbai  N.  for  the  Respondent. 

Order  TtverBed. 


Ahmedahad, 
(P.  A,  78  of  1908). 

BaI  MaHALXTXMI  (OBIOtNAL  OPPONENT)  va  SoMSSHWAB  (APPU0ANT> 

Appeal— iiiUerloQviwry  orders  in  prebate  prooeedings. 

Appeal  against  the  interlocutory  order  of  Mr.  S.  PadamjL 

Held  (Scott  C.  J.  and  Heaton  J>  that  orders  passed  in  interlocutory 
proceedings  relating  to  the  probate  prooeedings  are  appealable:  Madavrao 
S  Bom.  L  R.  798  followed;  21  Cal.  639.  27  Cal.  5  dissented  from. 

Mr.  Trikamlal  R.  Desai  for  the  Appellant. 

Mr.  L.  A.  Shah  for  the  Respondent. 

Order  varied. 


Kagar. 
(S.  A.  783  of  1907). 
Jmuj  (Plf.)  ▼•  Fatilboan  (DErr> 
Appeeil— order  under  $»  ZH— decree  a  nvUity. 

Second  appeal  against  the  decree  of  JIf r.  M.  Eathnate  F.  0.  SubJudge. 
An  appeal  lies  from  an  order  under  s.  244  even  if  an  application  for 
execution  is  rejected  on  the  ground  of  the  decree  being  a    nullity.  (  Scott 
C.  J.  Jk  Heatou  J.  ) 

Mr.  Qadgil  with  Mr.  C.  A.  Rele  for  the  Appellant. 

Mr.  D.  R.  Fatwardhan  for  the  Respondent. 

Order  confirmed. 
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Satara. 

(F.  A.  163  of  1906> 

LixMi  (original  apponent)  v.  Aba  (Pstitioner). 

Juri$dioti4m~A$8i9tant  Judge — Probate  proeeedinge^Civil  Gotirts  Ad 

8. 16,  Act  1  of  1900.  8.  2. 

Appeal  against  the  order  of  S.  Murphy  L  C.  S.  Assistant  Judge. 

In  case  of  probate  proceedings  decided  by  ao  Assistant  Judge,  if  the 
value  of  the  property  ccmoemed  is  below  Br.  6000,  appeal  lies  to  the  Die* 
trict  Judge.  Appeal  must  in  such  cases  be  returned  by  the  H.  C.  for  pre- 
seutation  to  the  proper  Courts  (Scott  C.  J.  &  Heaton  J.) 

Mr.  E.  H.  Eelkar  for  the  Appellant, 

Mr.  E«  N.  Eoyaji  for  the  Respondent. 

(F.  A.  126  of  I907> 

SnVBASAN  BfBI  ("PLF.)  SABIN  BIBI  f  DbFT). 

Proefic^— fifttmtnons  tah&n  atU'-not  aerved-ino  adjdtjbmnewl  granted-- 
fMuuidL 

Appeal  against  the  decree  of  Mr.  M«  NadkamL  F.  G.  Sub-Judge. 

9imimoni«8  were  issued  for  the  attendance  of  some  witnesses  but  were 
not  served;  this  was  not  due  to  any  negligence  of  the  plaintiff  The  Lower 
Court  refused  to  grant  adjournment  to  call  the  witnesses.  The  High  Court 
(Sootk  G  J.  ft  Heaion  J.)  remanded  tke  case  lor  the  evidence  of  those 
witnesses. 

Mr.  Boberteon  with  Mr.  C.  A.  Bele  for  the  Appellant. 

Mr.  IL  H.  Eelkar  for  the  Respondent. 

Case  remanded. 


Matna^ri. 
(3.  A.  TMoflWT.) 
Babu  (Plf.  3)  vs.  Dhondu  (Dept), 

Appeal-'order  deeimiaging  appeal— pleader  refused  adjcummewL 
Seooni  appeal    against  the  decree    of  Mr.  P.  Talyarkhan  AaaistaDt 
Jn4g6. 

Appellant's  pleader  was  present  in  court  on  the  date  fixed  for  heariuji^  the 
appeal.  He  was  not  prepared  to  conduct  the  appeal,  Pleader  asked  rar  an 
aa|]i^Qf  ment  which  was  refused  and  the  Judge  dismissed  the  appeal  for  de- 
fault; on  appeal  to  High  Court.  Held  (Batcheior  b  Choubal  J.  J«)tbat  ihe 
order  was  appeakUe;  16  Bom.  23,  80  CaL  660  followed. 

The  question  is  nuA  oases  is  whether  the  pleader  was  oalled    upon  to 
conduct  the  appeal  Chiraojmial  20  All  694  distinguished. 
The  Hon.  Mr.  D.  A.  Ehare  for  the  Appellant. 
Mr.  E.  N.  Eoyaji  for  the  Respondent. 

De&ree  confirmed. 
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(S.  A.  30  of  1907). 
GoviND  CDbft)vs.  Yejuji(Plf.) 

EvUfMe  Act  B.  9£ — oral  evidence — out  and  out  eale^fraud. 

Appeal  by  original  defendant  against  the  decree  of  Mr.  B.  Kennedy. 
I.  C.  S.  D't.  Judge. 

Held  (Chandavarkar  &  Beaton  J.  J.)  that  where  a  document  is  given 
appearance  of  an  out  and  otlt  sale  but  it  is  found  that  it  is  for  the  purpose 
of  secreening  the  property  and  defrauding  the  creditors,  it  is  open  to  the  C6urt 
to  go  into  extrinsic  evidence  to  find  out  what  the  facta  were  and  what  the 
real  character  of  the  transaction  was  intended  to  be. 

Mn  Vaman  B.  Pradhan  for  the  Appellant. 
Mr.  Ratonji  R.  Desai  for  the  Bespondeut. 

Decree  Revereed, 


Ahmedahad. 

(C.  Rev.  App.  163  of  1903.) 

Sankalchand  (Def.)  V,  Abdul  Rehman  (Plf.) 

T.  P.  Act  8  101—Leaee — Reg%Btrat^on^agreement  to   lease  unregis* 
tered—euit  for  aamagee  for  breach. 

Application  to  revise  the  decree  of  L.  P.  Parikh  Bsq.  Small  C.  C.  Judga 
Defendant  agreed  to  fiive  a  lease  of  bis  shop  to  plaintiff  on  a  future 
day;  the  agreement  was  not  regiHtered,  Defendant  could  not  give  the  plain- 
tiff poaeession  on  the  due  date  and  so  the  plaintiff  sued  defendant  for  dama- 
ges for  the  breach  of  the  agreement.  Held  (Scott  C.  J.  &  Chandavarkar  J.) 
that  the  agreement  not  being  registered,  there  was  no  lease  and  so  there 
oonld  be  no  breach. 

Mr.  Trikamlal  R.  Desai  for  the  Appellant. 
Mr.  G.  &  Rele  for  the  Apponent. 

Rule  Aheolute. 


8ata/ra. 
(C.  Rev.  App.  64  of  1908.) 
Qovmo  (Plf.)  v.  Apa.  (Deff.) 

0.  P.  Code  8.  ff^— retneion— no  dislvact  ji/nding  on  ieeue. 

Held  (Scott  G.  J.  &  Batchelor  J.)  that  the  mere  fact  that  the  Loww 
Court  has  not  recorded  explicit  fiodings  upon  certain  issues,  findings  on 
which  are  implied  in  his  judgment  does  not  bring  the  case  within  8.  622 
C.  P.  Code. 

Mr.  S.  R.  Qokhale  for  the  Appellant 

Mr.  E.  H.  Eelkar  for  the  Apponent. 

£ul6  Diidharged. 
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Narik. 
^  (  S.  A,  309  of  1907.  ) 

Vbnu  (plp).  v.  Tunga.  (deft). 

Votioe—EquUcMe  ri^t^Wdl  eBtabU$hed  prifmpUs. 

Held  (  Scott  C.  J.  &  Batek#br  J  )  tbiit  ia  an  orrMnftry  ca99  of  an 
equitable  right  dependiofi:  upon  a  well  established  principle  of  Court  and 
not  upon  a  doubtful  question  of  construction,  a  purchaser  is  bound  by  no- 
tice of  that  right  as  much  as  if  it  were  notice  of  a  fact 

Mr.  S   V.  Bhandavkar  for  the  appellanit.. 

Hon'ble  Mr.  D.  A.  Ehare  for  the  Be8pondent& 

AhmedabacL 
Appeal  No.  11  of  1908  from  order. 

GOKALDAS  (PLF).  VS.  BlLABHAI. 

a  P.  Code,  sec.  682— />otwrs  <rf  Oommimaner—O.  P.  Code,  sec  S97 
SSS-^RBmand—Omuineneaa  of  books. 

Appeal  by  original  plaintiff  against  the  order  of  lemand    by  M.  Majumdar 
Jt  F.  C.  Sub  Judge  A.  P. 

Held  that,  A  SubJudge  can  leave  to  the  Commissioner  appomted 
under  ss.  897,  398  to  go  into  the  question  whether  the  accounts  books 
are  genuine  or  not.  When  it  leaves  to  the  Commissioner  to  investigtte 
accounts,  the  Court  has  the  power  to  delegate  to  him  the  power  to  de  all 
that  is  inoideDtal  thereto.  (Chandavarkar  &  fleaton  J.  J. 

Hon.  Mr.  G.  E.  Parekh  for  the  Appellant. 

Mr.  Trikamlal  B.  Desai  for  the  Respondeiik 

Order  rev^reei. 

Ratnagiri. 
f Appeal  from  Order  12  of  1908). 
SAt>ASHiv  (PLF)  V.  Nana  (mft). 

AppeaZ"  Juriadiction^-Mortgage — Suit. 

Held  (  Chandavarkar  &  Heaton  J.  J  )  that  the  real  test  of  jurisdio- 
for  purposes  of  appeal  is  the  prmcipal  sum  secured  by  the  mortgage  that  is 
the  subject-matter  of  the  suit. 

Hon.  Mr.  D.  A.  Ehare  for  the  Respondent. 
Mr.  N.  V.  Gokhale  for  the  Bespoodent 

Order  reversed. 


ChAQAK  (PLF.  2)  V.   MtXLCHAND,  (DEFT). 

PrcMtice-^Amei^ment— Oasts. 


Surat. 
fa  A.  lU  of  1806) 


When  «a  appellate  court  allowa  amendment  of  a  plaint  to  the  plaintiff 
and  remaods  the  soit,  the  general  practice  is  to  call  upon  the  plaintiff  to 
pay  the  costs  up  to  the  amendment.  (Chandavarkar  &  Heaton  J.  J.) 

Mr.  Manubhai  N.  for  appellant. 

Mr.  Wadia  with  Mr.  E.  0.  Eo^aji  for  respondent. 

Oaeeremanded. 
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Part   V, 

ACr  OF  SUPREME  OODNCILS. 

LEGISLATIVE  DEPARTMENT. 

Act  No.  I  of  1908. 

Received  the  assent  of.  the  Governor  General  on  the  3rd  January  1908. 
An  Act  further  to  avnend  the  Legal  Practituynera  Act^  1879, 
Whereas  it  is  expedient  further  to    amend  the     Legal   Practitioners 
Act  XVIII  of  1879;  it  is  hereby  enacted  as  follows  :— 

1.  Short  title. — This  Act  may  be  called  the  Legal  Practitioners 
(Amendment)  Act,  1908. 

2.  Aniendment  of  section  4'  of  Act  XVIII  of  1879. — In  section  4  of 
the  Legal  Practitioners  Act  XVIII  of  1879,  the  following  amendments 
shall  be  made  namely  : — 

(a)  after  the  words    **this  act"  the  words  **or  enrolled  as  a  Pleader  in 

the  Chief  Court  of  the  Punjab    under    section   8     of   this  Act" 
shall  be  inserted;  and 

(b)  after  the  words '"no  such  Vakil",  the  words  "or    Pleader"  shall  be 

added. 

3.  Addition  to  section  7  of  Act  XVIII  of  1879.— To  sestion  7  of 
the  said  Act  the  following  shall  be  added  namely : — 

"  Provided  that,  on  the  admiasion  as  a  Pleader  of  any  person  who  has 
been  previously  entered  as  a  Vakil  or  Attorney  on .  the  roll  of  a  High 
Court  established  by  Royal  Charter,  the  High  Court  may  in  its  discretion 
issue  to  such  person  a  certificate  authorising  him  to  practise  permanently 
ia  the  courts  and  in  the  offices  specified  therein,  and  a  certificate  so 
issued  shall  not  require  to  be  renewed  under  this  section, ' 

4.  Amendment  of  section  25  of  Act  XVIII  o/i879.— To  section  25 
of  the  said  Act  the  following  should  be  added  namely  : — 

"  Provided  also  that  no  stamped  paper  shall  be  required  in  the  case  of 
a  certificate  whether  original  or  renewed  authorising,  under  section  7,  a 
Vakil  or  Attorney  on  the  roll  of  a  High  Court  established  by  Royal  Char- 
ter to  practice  as  a  Pleader." 

6.  Amendment  of  section  S8  of  Act  XVIII  of  1879.-^1x1  section  38 
of  the  said  Act,  "7,''  shall  be  added  after  "5,"  and  •*  25,^'  after  « 16." 


Act  Na  II  of  1908. 
Beceiv^ed  the  assent  of  the  Governor  General  on  the  3rd  January  1908. 
An  Act  farther  to  amend  the  Indian  Tariff  Act,  1894. 
Whereas  it  is  expedient  further  to  amend  the  Indian  Tariff  Act  VIII  of 
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1894  ;  it  is  hereby  enacted  as  follows  : —  4 

1.  Short  title.— Thh  Act  may  be  called  the  Indian  Tariflf  (Amend- 
ment) Act,  1908. 

2.  ArneTidTnerU  of  Schedule  III  of  Act  VIII  of  1694.— In  NoJ  2  of 
Schedule  III  of  the  Indian  Tariff  Act,  1894,  «8  amended  by  the  Indian 
Tariff  Act  (1894)  Amendment  Act,  1896,  "  annas  2  "  shall  be  substituted 
for  "  anna  1 "  in  the  fourtb  column  as  the  rate  of  duty  to  be  levied  and 
collected  per  Imperial  gallon  or  six  quart  bottles  of  ale,  beer,  porter,,  <Hder 
and  other  fermented  liquors. 

Statement  of  Objects  and  Reasons. 

The  present  rate  of  duty  on  beer  and  other  fermented  liquors,  whe- 
ther imported  or  manufactured  in  the  country,  is  one  anna  per  gallon. 
The  tariff  rate  has  remained  unaltered  since  18G3,  and  the  excise  duty 
since  1890,  when  it  was  first  imposed.  The  rate  of  taxation  is  relatively 
inadequate,  in  view  of  the  greatly  enhanced  taxation  to  which  spirit,  both 
country  and  imported,  has  in  recent  years  been  subjected.  Moreover,  as 
shown  by  the  declared  value  of  imports,  a  large  quantity  of  beer  which 
comes  into  India  from  abroad  pays  less,  at  one  anna  a  gallon,  in  proportion 
to  its  value  than  it  would  do  under  the  ordinary  .  tariff  rate  of  5  per  cent. 
ad  valorem.  Recently  the  Indian  Excise  Committee  have  recommended 
that  the  duty  on  beer  and  other  fermented  liquors  should  be  raised  from 
one  anna  to  two  annas  per  gallon,  and  the  object  of  this  Bill  is  to  ^ve 
effect  to  that  recommendation. 


Act  No.  Ill  of  1908. 

Received  the  assent  of  the  Governor  General  on  the  17th  Janvary  1908. 

An  Act  further  to  amend  the  law  relating  to  Private 

Trusts  and  Trustees. 

Whereas  it  is  expedient  further  to  amend  the  law  relating    to  Private 

Trusts  and  Trustees ;  it  is  hereby  enacted  as  follows  : — 

1.  Short  titls. — This  Act  may  be  called  the  Indian  Trusts  (Amend- 
ment) Act,  1908. 

2.  Amendment  of  section  20,  Act  II  of  188S. — For  clause  (d)  of  aeo- 
tion  20  of  the  Indian  Trusts  Act,  1882,  the  following  clause  diall  be  siib> 
stituted,  namely  :  » 

**  (d)  in  debentures  or  other  securities  for  money  issued,  under  the 
authority  of  any  Act  of  a  Legislature  established  in  British  India»  by  or 
on  behalf  of  any  municipal  body,  port  trust,  or  city  improvement  trost, 
in  any  Presidency-town  or  in  Rangoon  Town,  or  by  or  on  behalf  of  the 
trustees  of  the  port  of  Karachi/' 
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ACT  OF  SUPREME  COUNCII^. 

ACT  No.  17  of  190a 

An  Ad  further  to  amend  the  Coroners  Act,  1871,  and  the   Prisoners 

Act,    1900. 

Received  tJie  assent  of  the  Oavernor  General  on  the  14ih  Febmary  1908. 

Whereas  it  is  expedient  farther  to  amend  the  Coroners  Act,  17  of  1871 
and  the  Prisoners  Act,  III  of  1900;  It  is  hereby  enacted  as  follows: — 

1.  Short  title, — ^This  Act  may  called  the  Coroners  (imendmeot)  1908. 

2.  AmeiMhnent  of  section  9  Act  IV  of  1871. — In  section  9  of  the  said 
Act,  for  the  word  "  buried  "  the  words  "  disposed  of  "  shall  be  substituted. 

3.  Amendment  of  section  11,  Act  IV of  1871 — In  section  11  of  thesaid 
Aet,  for  the  words  '•*  where  the  first  was  insufficient  "  the  words  ''  where 
the  Coroner  considers  it  necessary  or  desirable  in  the  in^icrests  of  justice  to 
take  a  further  inquistion  "  shall  be  substituted. 

4.  Addition  of  proviso  to  section  15,  Act  IV  of  1871, — To  section  15 
of  the  said  Act  the  following  shall  be  added,  namely: — 

*  Provided  that  the  Coroner  may,  with  the  concurrence  of  a  majority 
of  the  jury,  dispence  with  a  view  of  the  body,  if  he  is  satisfied,  from  medi- 
cal evidence  or  medical  certificatep,  that  no  advantage  would  result  from 
sadi  viewing.  " 

6  Amendment  of  section  17,  Act  IV  of  1871— In  section  17  of  the 
said  Act,  for  the  words  and  figures  "  Act  No.  XV  of  1869  (to  provide  faci- 
lities for  cbtaining  the  evidence  and  appearance  of  prisoners  and  for  ser* 
vice  of  process  v/pon  them)^''  the  words  and  figures  "  Part  IX  of  the  Priso- 
ners Act  1900,"  shall  be  substituted. 

6.  Addition  of  new  section  18  A  to  Act  IV  of  1871— After  section  18 
of  the  said  Act,  the  following  shall  be  inserted,  namely: — 

18  A.  Report  of  Chemioal  Examiner. — Any  document  purporting  to 
be  a  report  under  the  hand  of  any  Chemical  Examiner  or  Assistant  Chemical 
Examiner  to  Government  upon  any  matter  or  thing  duly  submitted  to  him 
for  examination  or  analysis  and  report  in  the  course  of  any  proceeding 
^mder  this  Act,  may  be  used  as  evidence  in  any  inquest  under  this  Actan<) 
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in  any    subseqaent  inquiry,  trial  or  other    proceeding    under  the  Code  of 
Criminal  Procedure,  V  of  1898. " 

7.  Addition  to  section  21  kot  IV  of  1871— To  section  21  of  the  said 
Act  the  following  shall  be  added,  namely:— 

**  And  the  whole,  or  such  part  thereof  as  to  the  Coroner  seems  fit,  shall, 
in  default  of  attendance  by  the  jurord,  be  recoverable  in  the  eame  manner 
as  a  fine  imposed   under  section  31.  " 

8.  SvMitntion  of  new  section  S5,  Act  IV  of  1871— For  section  25  of 
the  said  Act  the  following  shall  be  substituted,  namely. — 

"  25  Procedure  where  death  is  found  due  to  an  act  amou/nting  to  an 
offence, — When  the  jury  or  a  majority  of  the  jury  find  that  the  death  of 
the  dece^ised  person  was  occasioned  by  an  act  which  amounts  to  an  offence 
under  any  law  in  force  in  British  India,  the  Coroner  shall  immediately 
after  the  inquest  forvirard  a  copy^of  the  inquisition,  together  with  the  names 
and  addresses    of  the  witnesses,  to  the    Commissioner  of  Police. " 

0.  Substitution  of  new  section  S6  Act  IV  of  1S71 — For  section  26  of 
the  said  Act  the  following  shall  be  substituted,  namely: — 

"  26.  Power  to  arrest  and  commit  for  f  rioZ— The  Coroner  may  also, 
where  the  verdict  justifies  him  in  so  doing,  issue  his  warrant  for  the  app« 
rehension  of  the  person  who  is  found  to  have  caused  the  death  of  the  dece- 
ased person,  and  send  him  forthwith  to  a  Magistrate  empowered  to  commit 
him  for  trial.  *' 

10.  EepeaL  of  section  i87,  Act  IV  o/ 1871— Section  27  of  the  said  Act 
is  hereby  repealed. 

11.  AwAT^ment  of  sectii^n  j?8,  Act  IV  of  1871 -^la  section  28  of 
the  said  Act  for  the  word  "  burial "  the  word  '*  disposal "  shall  be  sub- 
stituted. 

12.  Amendment  of  Second  Schedule,  Act  IV  of  1871— In  the  Second 
Schedule  of  the  said  Act,  for  the  words  "  on  view  of  the  body  of  A.  B. 
then  and  there  lying  dead"  the  words  '*  in  the  case  of  A.  B.  deceased " 
shall  be  substituted. 

18,  Amendment  of  Act  III  of  1900,  section  II— In  section  11  of  the 
Prisoners  Act,  III  of  1900,  for  the  words  "  Justice  of  the  Peace  or  Coroner" 
the  words  "  or  Justice  of  the  Peace  "  shall  be  substituted. 
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Part   V, 

ACnS  OF  THE  SUPREME  COUNCIL 

ACT  No.  VI  of  1908. 
Seoeived  the  assent  of  the  Governor  General  on  the  8th  June  1908 

An  Act  further  to  amend  the  law  relating  to  explosive  aub^tawies. 

Whebeas  it  18  necessary  further  to  amend  the  \tkw  relating  to  explo<- 
give  substances;  It  is  hereby  enacted  as  follows: — 

1.  (1)  Short  title,  extent  and  application.  This  Act  may  be  called 
the  Explosive  Substances  Act,  1908. 

($)  It  extends  to  the  whole  of  British  India  and  applies  also  to — 
{a)  all  native  Indian  subjects  of  His  Majesty  in  any  place  without 

and  beyond  British  India. 
(6)  all  other  British  subjects  within  the  territories  of  any  native 

prince  or  chief  in  India. 

2.  DejvnAtion  of  ''explosive  suhstanoe!*  In  this  Act  the  expression 
*'  explosive  substance*'  shall  be  deemed  to  include  any  materials  for  making 
any  explosive  substance;  also  any  apparatus,  machine,  implement,  or 
material  us^d,  or  intended  to  be  used,  or  adapted  for  causing,  or  aiding  in 
causing,  any  explosion  in  or  with  any  explosive  substance;  also  any  part 
of  any  such  apparatus,  machine,  or  implement. 

8.  Pubnithment  for  causing  explosion  likely  to  endanger  life  or 
property.  Any  person  who  unlawfully  and  maliciously  canses  by  any  exp- 
losive substance  an  explosion  of  a  naure  likely  to  endanger  life  or  to  cause 
serious  injury  to  property  shall,  whether  any  injury  to  person  or  property 
has  been  actually  caused  or  not,  be  punished  with  transportation 
for  life  or  any  shorter  term,  to  which  fine  may  be  added,  or  with  imprison- 
ment  for  a  term  whicb  may  extend  to  ten  years,  to  which  fine  may 
be  added 

4.  Punishment  for  attempt  to  cause  expfosion,  or  for  m^ing  or 
hewing  explosive  with  intent  to  endanger  life  or  property.  Any  person  who 
unlawfully  and  maliciously— 

[a]  does  any  act  with  intent  to  cause  by  an  explosive  substance,  or 
conspires  to  cause  by  an  explosive  substance,  an  explosion  in 
British  India  of  a  nature  likely  to  endanger  life  or  to  cause  serious 
injury  to  property ;  or 

[h]  makes  or  has  in  his  possession  or  under  his  eeatrol  aay  explosiive 
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eubetaQoe  with  intent  by  means  thereof  to  endanger  life,  or  cause 

serious  injury  to  property  in  British  India,  or  to  enable  any  other 

persons  by  means  thereof  to  endanger  life  or  cause  serious  injury 

to  property  in  British    India ; 

shall,  whether  any  explosion  does  or  does  not  take  place  and   whether  any 

injury  to  person  or  property  has  been  actually  caused  or  not,  be   punished 

with  transportation  for  a  term  which  may    extend    to  twenty    yearSi    to 

which  fine  may  be  added,  or  with    imprisonmont   for    a  term  which    may 

extend  to  seven  years,  to  which  fine  may  be  added. 

5.  Punishment  for  moM/ng  or  possessing  explosives  under  suspicious 
drowntianeeB. — Any  person  who  makes  or  knowingly  has  in  his  posseseion 
or  under  his  control  any  explosive  substance,  under  such  circumstances  as 
to  give  rise  to  a  reasonable  suspicion  that  he  is  not  making  it  or  does 
not  have  it  in  his  possession  or  under  his  control  for  a  lawful  object,  shall 
unless  he  can  show  that  he  made  it  or  had  it  in  his  poeaessiou  or  under 
his  control  for  a  lawful  object,  be  punishable  with  transportntion  for  a 
berm  which  may  extend  to  14  years,  to  which  fine  may  be  added,  or  with 
imprisonment  for  a  term  which  may  extend  to  five  years,  to  which  fine 
maybe  added. 

6.  Punishment  of  abetters. — Any  person  who  by  the  supply  of  or  so- 
licitation for  money,  the  providing  of  premises,  the  supply  of  materials, 
or  in  any  manner  whatsoever,  procures,  counsels,  aids,  abets,  or  is  a  acces* 
sory  tOy  the  commission  of  any  offence  under  this  Act  shall  be  punished 
with  the  punishment  provided  for  the  offence 

7.  Bestridion  on  trial  of  offences.— No  Court  shall  proceed  to  the 
trial  of  any  person  for  an  offence  against  this  Act  except  with  thd  con- 
sent of  the  Local  Government  or  the  Qovemment    General  in  CounoiL 

STATEMENT  OF  OBJECTS  AND  REASONS. 

Recent  events  have  brought  prominently  to  notice  the  inadequacy  of 
the  existing  law  to  deal  with  crimes  committed. by  means  of  explosive 
substances.  The  Indian  Explosives  Act,  1884  was  framed  to  prevent 
accidents  rather  than  to  prevent  crime  and  its  provisions  are  clearly  inade- 
quate  to  meet  the  present  emergency.  No  sentence  of  imprisonment 
can  be  imposed  under  that  Act  and  the  maximum  penalty  is  only  a  fine 
of  three  thousand  rupees.  The  Indian  Arms  Act,  1878,  though  it  ap- 
lies  to  the  possession  of  explosives  as  well  as  arms,  is  also  inadequate  in 
respect  both  of  the  penalties  it  allows  and  the  scope  of  its  provisions  for 
dealing  promptly  with  preparations  to  manufacture  bombs  and  other  ex* 
plosives.    The  Penal  Code  provides  for  the  punishn^nt    of  persons  who 
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ctase  hurt  or  misohief  but  only  wh^n  any  act  towards  the  commission  of 
the  offence  is  actually  done.  But  it  does  not  proride  any  penalty  for 
makmg  or  possessing  explosive  subjects  with  unlawful  intent  and  it  does 
in  other  cases  always  provide  such  severe  penalties  as  are  required.  The 
Governor  Qeneral  in  Council  therefore  considers  it  necessary  to  supple- 
ment the  existing  law  by  an  Act  on  the  lines  of  the  English  Explosive 
Substances  Act,  1883,  which  was  enacted  for  the  express  purpose  of  deal-^ 
iog  with  anarchist  crimes.  The  Bill  which  has  been  drafted  to  give 
effect  to  this  decision  provides  for  the  punishment  of  any  person  who 
causes  an  explosion,  likely  to  endanger  life  or  property,  or  who  at- 
tempts to  cause  such  an  explosion  or  makes  or  has  in  bis  posses« 
sion  any  explosive  substance  with  intent  to  endanger  life  or  pro- 
perty. It  further  makes  the  manufacture  or  possession  of  explosive* 
substances  for  any  other  than  a  lawrul  object  a  substantive  offence  and 
throws  on  the  person  who  makes  or  is  in  possession  of  any  explosive 
substanco  the  onus  of  proving  that  the  making  or  possession  was  lawful 
It  also  provides  adequately  for  the  punishment  both  of  principals  and 
accessories 

ACT  No.  VII  of  1908. 

Beceived  the  assent  of  the  Governor  General  on  the  8th  June  1908^ 

An  Act  for  the  prevention  ofincUementa  to  murder  and  to  other 

offences  in  newspapers. 

Whebxas  it  is  expedient  to  make  better  provision  for  the  prevention 
of  inciternents  to  murder  and  to  other  offenoes  in  newspapers;  It  is  hereby 
enacted  as  follows: — 

1.  (1)  Short  title,  and  extent.  This  Act  may  be  called  the  Newspa- 
pers (Incitements  to  offences)  Act,  1908. 

(9)  It  extends  te  the  whole  of  British  India. 

2.  (1)  Definitions.  In  this  Act,  unless  there  is  anything  repugnant 
in  the  subject  or  contexfc, — 

(a)  ""Magistrate"  means  a  District  Magistrate  or  Chief  Presidency  Ma- 

gistrate: 

(b)  "Newspaper"  means  any  periodical  work  containing  public  news  or 

comments  on  public  news: 
(p)  "Printing  press"  includes  all  engines,    machinery,   types,  lithogra-^ 
phic  stones,  implement,  utensils  anf3  othey  plant  or  materials  hs^cI 
for  the  purpose  of  printing. 
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(g)  Sjave  «8  b«reJA  Mherwiae  provided,  All  wof d«  and  expieasioiirui 
this  Act  fll^All  fa^ve  the  Mtwe  meanings  as  those  vespeetively  assigned  to 
them  in  the  Oode  of  Grimmal  Prooedure,  1898. 

3.  (i)  tower  to  forfeit  printing  presBea  in  certain  ca8e$.  In  cases 
where,  upon  application  made  by  order  of  or  under  authority  from  the  Lo- 
Oil  OoTemment,  a  Magistrate  is  of  opinion  that  a  newspaper  printed  and 
puUislMd  within  tiie  Province  contains  any  incitemen')  to  murder  or  to  any 
oSlMioe  ander  the  Explosive  Substances  Act,  1908,  or  to  any  att  of  vio 
lenoi^  snch  Magistrate  may  make  a  conditional  order  declaring  the  print- 
ing press  used,  or  intended  to  be  need,  for  the  purpose  of  printing  or  pub- 
Itiiikig  sueh  newspaper,  or  found  in  or  upon  the  premises  where  such  news- 
paper  is,  or  at  the  time  of  the  printing  of  the  matter  cDmplained  'of  was, 
printed  and  all  copies  of  such  newspaper,  wherever  found  to  be  forfeited  to 
Bis  Ma^eity,  and  shall  in  such  order  state  the  material  facts  and  call  on 
all  persdns  concerned  to  appear  before  him,  at  a  time  and  place  to  ba  fix- 
ed by  the  order,  to  show  cause  why  the  order  should  not  be  made  ab- 
aoiiRe* 

(S)  A  copy  of  such  order  shall  be  fixed  on  some  conspicuous  part  of 
the  premises  specified  in  kbis  de^ration  made  in  respect  of  such  newspa- 
per under  section  5  of  the  Press  and  Registration  oi  Books  Act,  1867,  or  of 
a^  other  premises  in  which  such  newspaper  is  printed,  and  the  affixing 
of  sueh  dopy  sbaU  be  deemed  to  be  due  service  of  the  said  order  on  all  pet* 
sons  concerned. 

(^)  In  caaes  of  emesgeo^ir  or  in  oaises  where  the  purpasos  ef  tiie  «ppli* 
Qation  might  be  defeated  by  delay,  the  Magistrate  may,  on  or  after  the  mak« 
ing  of  a  conditional  order  under  sub-section  (i),make  a  further  (ad/en  ex  pmrte 
for  the  attachment  of  the  printing  press  or  other  property  referred  to  in  the 
ceafHiional  oitler. 

(4)  If  9^7  person  concerned  appears  and  shows  cause  against  the  con- 
ditional order,  the  Magistrate  shall  take  evidence,  whether  in  support  of  or 
in  oppositjion  to  such  order,  in  mMner  provided  in  section  356  of  the  Dode 
of  Criminal  Procedure,  1898. 

(6)  If  t}ie  Magistrate  is  satisfied  that  the  newspaper  eontaiss  matter 
of  the  nature  specified  in  sub«section  (i),  he  shall  make  the  conditional 
order  of  forfeiture  absolute  in  respect  of  such  property  as  he  may  find  to 
be  within  the  terms  of  the  said  sub-soction. 

(6)  If  the  Magistrate  is  not  so  satisfied,  he  shall  set  aside  the  condi- 
tional order  of  forfeiture  and  the  order  of  attachment,  if  any. 

4t    (^i)  Power   to  Spize.    The    Ma|^tn^te  nay  b^  wanra^l  empower 
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my  Policeoffloer  not  beloir  the  rimk  of  a  3iU>*lQ8|^otor  to  seiz^  and  detaia 
any  property  ordered  to  be  attached  under  seotion  3.  sub  seotion  (3)  or  to 
seize  and  carry  away  any  property  ordered  to  be  forfeited  under  section  3, 
8nb  section  (5^,  wherever  found  and  t)  enter  upon  and  search  for  such  pro- 
perty in  any  premises — 

(a)  where  the  newspaper    specified    in  such    warrant   is    printed  or 

published;  or 
(6)  where  any  such  property  may  be  or  may  be  reasonably  suspected 

to  be,  or 

(c)  where  any  copy  of  such  newapapcr  is  kept  fof   sale,  distributMm, 
pubiicAJtion  or  pmblie  exhibitioa  or  reasooaUjrsuspecled  to  be  so  loe^ 

(S)  Every  warrant  issued  subHBeetion<i)eD  far  ato  it  relates  to  aflisarcfti 
shall  be  eiecuted  in  manner  provided  for  the  etecutioii  of  search  warrants 
by  the  Code  of  Criminal  Proeedure,  1896. 

6.  ApTpeaL  Any  person  concerned  who  has  appeared  and  sbovn  cause 
against  a  conditional  order  of  forfeiture  may  appeal  to  the  Hijjh  Court 
within  fifteen  days  from  the  date  when  such  order  is  made  absolute. 

6.  Bar  of  other  proceedings,  ^nreosprevuted  in  seotion  5,  no  ordef 
duly  made  by  a  Magistrate  under  section  3  shall  be  called  in  question  in 
any  Court 

7.  Pwmrto  annul  declaration  under  Pre^a  and  RegiOration  of  Books 
Act.  1867.  Where  an  oider  of  forfeiture  has  been  madi  absolute  in  relation 
to  any  newspaper  the  Local  Qovernment  may",  by  notification  in  the  local 
official  Gazette  annul  any  deolaratioii  made  by  the  printer  or  publisher  of 
SQoh  ii6ws)^a{)«er  under  tJie  Press  and  B«igpistralioD  of  Sooks  Aet  1887,  and 
mi^by  such  Botificaition  proUbit  any  further^  dedaiation  bemg  maio  or 
tubsoribed  under  the  said  Act  i»  respeot  of  the  said  newspaper,  or  of  any 
BMiwpaper  whioh  is  the  samo  in  suhstanoe  as  the  said  newvpaper,  mrtO 
SQofa  pffchiUtioQ  be  withdrawn. 

8.  Pefnalty.  Any  person  who  prints  or  pubfishes  aay  newspaper 
specified  ia  any  prohtbttion  notified  under  «ection  7  dttring  the  continuance 
of  tbat  prohibition  shall  be  liable,  on  conviction,  to  the  penalties  prescribed 
by  section  15  of  the  Press  and  Registration  of  Books  Att,  1907. 

9«  AppUcaiion  of  Code  of  Criminal  Procedurs.  All  proceedings 
under  this  Act  shall  be  oondclct^d  sd  far  as  may  be  in  accordance  with 
the  provisions  of  the  Code  of  Criminal  Procenure,  1898. 

10.    OperatAon   of  other    lau^    not  barrei.    No    proceedings  taken 


Digitized  by 


Googk 


10  The  Lawyer. 

under  this  Act  shall  operate  to  prevent  any  person  from  being  prosecuted 
for  any  act  which  constitutes  an  offence  under  any  other  law. 

STATEMENT  OF  OBJECTS  AND  REASONS. 

The  circumstances  of  the  recent  joutrages  by  means  of  explosive  subs- 
tances have  disclosed  a  close  connexion  between  the  perpetrators  of  such 
outrages  and  certain  newspapers  which  have  from  time  to  time  published 
criminal  incitements.  Experience  has  shown  that  prosecution  under  the  exisc* 
ting  law  is  indequate  to  prevent  the  publication  of  these  incitements.  In 
the  case  of  one  newspaper,  persons  registered  as  printer  and  publisher  have 
been  within  a  comparatively  short  period  prosecuted  and  convicted  several 
times,  while  the  real  authors  of  the  incitements  have  concealed  their  identi- 
ty. This  newspaper  notwithstanding  these  prosecutions  continues  to  exist 
and  to  pursue  its  criminal  course.  Nor  is  it  a  solitary  instance  of  the  kind. 

It  has  therefore  become  necessary  to  make  better  provision  for  the 
prevention  of  such  incitements  in  newspapers.  The  scope  of  the  present 
Bill  is  confined  to  incitements  to  murder,  to  offences  under  the  Explosive 
Substanceg  Act,  1908,  and  to  acts  of  violence.  It  gives  power  in  such  cases 
to  confiscate  the  printing  press  used  in  the  production  of  the  newspaper, 
and  to  stop  the  lawful  issue  of  newspaper. 

The  procedure  adopted  in  the  Bill  follows  the  general  lines  of  that 
provided  in  the  Code  of  Criminal  Procedure  for  dealing  with  public  noisao- 
ces,  with  the  important  addition  that  the  final  order  of  the  Magistrate  di- 
recting the  forfeiture  of  the  press  is  appealable  to  the  High  Court  within 
fifteen  days.  It  is  further  provided  that  no  action  can  be  taken  agftins^  ft 
press  save  on  the  application  of  a  Local  Government. 

When  an  order  of  forfeiture  has  been  made  by  the  Magistrate,  bat 
only  in  that  case,  the  Local  Government  is  empowered  to  annul  the  decla* 
ration  made  by  the  printer  and  publisher  of  the  newspaper  under  the 
Press  and  Registration  of  Books  Acb,  1867  and  thereafter  neither  thai 
newspaper  nor  any  oiiher  which  is  the  same  in  substance  can  be  published 
without  a  breach  of  the  law. 

It  is  also  provided  that  no  proceedings  taken  under  the  Bill  shall  bar 
the  proseecution  of  any  person  for  any  act  which  constitutes  an  offenoe 
under  any  other  law. 


••:o:- 
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ACTS  OF  THE  SDPREME  COUNCIL 

LEGISLATIVE  DEPAKTMENT, 
ACT  No  Vni  of  1908. 

Beoeived  the  absent  of  the  Governor  General  on  the  10th  July  1908. 

An  Act  to  cnnend  ihe  Local  Av^horities  Loan  Ad,  1904* 
Whereas  it  ie  expedient  to  amend  the  Local  Authoritiee    Loan    Aot^  8 
of  1904;  It  is  hereby  enacted  as  follows: — 

1.  Short  tiUe.  This  Act  may  be  called  the  Local  Aothoritiee  Loan 
(Amendment^  Act,  1908. 

.  2.  Amendment  of  section  2,  Act  III,  1904— In  section  2  of  the  Lotii 
Anthorities  Loan  Act,  1904,  for  the  words  "*  btUsor  ph>mieaory  notes  payable'' 
sliall  be  snbatitiited;  and  in  the  proviso  to  the  same  sectioni  after  the  word 
*haia"  t)ie  words  ''or  promissory  notes*  shall  be  inserted. 

ACT  0  of  190a 

The  Indian  Limitation  Act.  1908. 

(  Published  Separately.  ) 

ACT  Na  Z  of  1908. 

Baeeived  ttie  asieiit  of  the  Governor  General  on  the  llth    September,  1908^, 

An  Act  to  Make  special  provision  for  the  payment  of  duty  on  salt  in 

certain  cases. 

Whereas  it  is  expedient  to  make  special  provisions  for  the  pay  neat  of 
d«tj  CD  salt  in  certain  oases:  It  is  hereby  enacted  as  follows: — 

1.  (i)  Short  tiUe  and  taient—TlnB  Act  may  be  called  the  Indian  Salt* 
Dalies  Act,  1908;  and 

(g)  It  extends  to  the  whole  of  British  India. 

8.  Payment  of  duly  in  certain  cases.  Where  by  any  enactment  any 
duty  is  imposed  on  any  salt  manoffftctnred  in  or  imported  into  or  transport 
tad  within  British  India,  the  Governor  General  in  Council  or  the  Local 
QoveiBBiint  may,  by  notification  in  the  official  Gazette,  make  rnles  Previ* 
ding  for  the  payment  of  such  dn^y  within  a  period  not  exceeding  six  montiis 
from  the  date  on  which  payment  is  due,  and  for  the  furnishing  of  secorily 
lor  aooh  payment;  and  salt  may  be  manufactured,  imported  or  transported 
in  accordimce  with  rules  so  made  as  if  the  duty  payable  thereon  had  been 
psid* 

ACT  No.  XI  of  1908. 
Becived  the  assent  of  the  Governor  General  on  the  llth  September,  1908 

An  Act  to  Amend  the  Assam  Labour  and  Emigration  Act,  1901* 

Whereas  it  is  expedient  to  amendient  to  amend  the  Assam  Labour  and 
Emigration  Act,  6  of  1901;  It  is  hereby  enacted  as  follows:-:- 

1.  Short  tMe.  This  Act  may  be  palled  the  Aswa  Laboqr  and  Smign^ 
tiio  (Amendment)  Act,  1909.  ^ 
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8.  Svhfiiluiio'a  of  new  aeetion  for  section  91,  Act  VI,  190L—?i» 
fleotioQ  91  of  the  Asfiam  Laboar  and    Emigration  Aet,  1901,  the  foUowiag 

shall  be  anbetituted,  namely:— 

91.  Power  to  local  Government  to  reload  certain  provieioM  of  Ad^ 
Notwithstandine  anything  contained  in  section  90,  the  Local  Qovemmaot 
may,  by  notification  in  the  local  official  Qaaette,  declare  that— 

(a)  in  the  case  of  contraetore,  sub  contractors  ^and  recruiters  holjing 
licenses  granted  under  Chapter  III,  any  of  the  reqairemeDts  of 
that  Chapter,  or, 
{b)  in  the  case  of  garden-eardars  holding  certificates  granted  under  Ghi- 
pter  17  or  holding  permits  granted  and  countersigned  under  see* 
tion  90  any  of  the  requirements  of  that  Chapter  or  of  that  aeetioii, 
as  the  case  may  be, 

may  be  dispensed  with  or  relaxed  on  such  conditions  as  may  be  pres* 
eribad  in  the  notification." 

a  SubslitiUion  of  new  mclion  for  iCGticn  218,  Act  VI  of  1901— Vot 
218  of  the  said  Act  the  foUowiog  shall  be  substituted,  namely:— 

"218,  Application  of  proceede  ofjinea,  fees  and  rates.  The  proossdi 
of  any  finea  fees  and  rates  under  this  Act  which  may  be  credited  to  Gove- 
rnment shall  be  expended,  in  such  manner  as  the  Qovemor  Oeneral  in 
Council  may  direct,  on  pajring  the  salaries  and  allowances  of  officers  appob* 
ted  under  this  Act  and  their  pensionary  and  leave  allowances,  on  meeting 
the  cost  of  sending  labourers  and  other  persons  back  to  their  native  districts, 
and  generally  on  defraying  the  expenses  of  carrying  out  the  purposea  and 
objerts  of  this  Act  and  any  rules  made  thereunder,  and  not  otherwise/' 

STATEMENT  OF  OBJECTS  AND  REASONS. 

In  view  of  the  proposed  withdrawal  from  the  districts  of  the  Burma 
Valley  and  from  the  districts  of  Eamrup  and  Qoalpara  of  the  chief  proviri* 
ons  of  the  Assam  Labour  and  Emigration  Act,  1901  (YI  of  1901),  relating 
to  labour-districts,  it  is  desired  to  amend  the  procedure  prescribed  by  the 
Act  for  the  recruitment  of  labourers,  so  as  to  dispense  with  the  taking  of 
contracts  in  the  esse  of  emigrants  proceeding  to  these  districts.  Provision 
is  at  the  same  time  proposed  to  be  made  for  giving  a  trial  to  the  system 
of  free  recruitment  by  gar  jen-sardars.  With  wese  objects  clause  2  of  the 
Bill  re-enacts  section  98  of  the  Act  so  as  to  enable  Local  Governments  1^ 
notification  to  dispense  with  or  relax  any  of  the  provisions  cf  Cluq>ter8  lu 
and  IV  of  the  Act,  subject  to  any  conditions  that  may  be  prescribed  in  tbs 
notification  The  clause  has  been  made  general  in  order  that  the  new  pme- 
dure  may^  be  applied  hereafter,  if  considered  expedient,  to  other  laboor-dia- 
tricts  besides  those  referred  to  above. 

2.  Clause  3  of  the  Bill  is  intended  to  permit  of  the  fee<)  and  fines  reali- 
zed under  the  Act  being  dealt  with  in  the  provincial  accounts.  The  amend- 
ment of  section  218  which  it  is  proposed  to  make  will  admit  of  the  deficits 
of  one  province  being  met  from  the  surplus  in  another  province^  and  as  the 
expenditme  of  the  receipts  is  restricted  to  the  purpofes  specified,  it  will  enable 
Qovemment  to^  M>ply  any  surplus  which  may  accrue  after  these  purpossfv 
have  been  carried  out  towairds  th^  reduction  of  ai^nual  ri\te  or  the  legistrt- 
tioilf^M 
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ACTS  OF  THE  SDPREME  COUNCffx 

LEGISLATIVE  DfiPAKTMENT. 
ACT  No  Xn  of  1908. 
EeceiYdd  the  asteiit  of  the  Governor  General  on  the  «Oth    Cctober  190& 
iln  Ad  f'lrthet  to  amend  the  Indian  Emigraiion  Act,  2883, 

Whereaa  it  is  expedient  farther  to  amead  the^Iudian  Emigration  Act, 
1883;  It  is  hereby  enaoted  as  IbUows: 

L  Short  title  This  Act  may  be  oalled  the  Indian  Emotion 
(Amendment  Act,  1908. 

a  Meaning  of ''India"  in  Aot  XXI  of  1883.  In  the  Indian  Emi- 
gration  Act,  1883,  the  word  •india"  wherever  it  occurs,  shall  bear  the 
meaning  given  to  it  by  cause  (27)  of  aection  3  of  the  General  Clauses 
Act,  1897. 

8.  Omission  of  proviso  in  seelion  6  of  Act  XXI  of  1883.  In  sec 
tion6  of  the  Indian  Emigration  Aob,  1883,  the  proviso  to  clause  (2)  shall 
be  omitted 

4.  Insertion  of  new  section  after  motion  6  of  Aot  XXI  of  1883. 
Affcer  section  6  of  said  Act  the  following  section  shall  be  inserted,  namely: 

•'CA.    Determination  of  certain  doubts.    In  case  of  any  doubt  sr  dis 
pute  as  to  whether  a  person  should  be  deemed — 
(i)  to  emigrate,  or 
(ii)  to  be  native  of  Indiia. 

within  the  meaning  of  this  Aot,  the  question  within  shall  be  deter* 
mined  by  such  person  and  in  such  manner  as  the  General  in  Council  may 
from  time  to  time,  by  rules  made  under  this  Act,  direct,  and  such  determi- 
Dfttion  shall  be  final. 

6.    Amendment  of  section  12  (I)  of  Act  XXI  of  1883.    In  seetion  18 
sub-section  (IX  of  the  said  Act : 

(a)  for  the  words  ''a  medical  Inspector''  the  words  ^'one  Or   more  Me. 
dieal  Inspectors"  shall  be  substituted; 
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(6)  after  the  word  ''lawfal"  the  words    ''and    may    apportion    their 

respective  dutiss"  shall  be  inserted;  and 
(o)  fof  the  word  <'bim"  the  word  ''them"  shall  be  substituted. 

6.  Addition  of  new  dauoe  in  section  80  (1)  of  Ad  XXI  of  188S. 
In  section  80,  subsection  (1)  the  werd  "and",  where  it  last  occurs  in  clause 
(p\  shall  be  omitted,  and  after  the  said  clause  the  following  shall  be  in* 
sertedi  namely: 

^(PP)  ^^  prescribe  the  person  by  whom  any  dotbt  or  dispute  referred  to 
in  section  6A  shall  be  determined  and  the  procedure  to  be  followed 
and  the  proof  to  be  required  in  suoh  cases;  and" 


STATEMENT  OF  OBJECTS  AND  REASONS. 

Atfention  was  recently  drawn  to  a  case  in  which  certain  Portuguese 
native  subjects  of  Damaun  were  refused  permission  to  embark  from  the 
port  of  Bombay  under  engagement  to  work  iu  Lourenoo  Marques,  to  which 
country  emigration  is  not  lawful  under  section  8(1)  of  the  Indian 
Emigration  Act^  1883.  The  refusal  was  based  on  the  ground  that  the 
term  "*  native  of  India  "  in  the  Act  included  native  subjects  of  foreign 
settlements.  It  is  considered  desirable  to  remedy  the  anomalous  state  of 
the  law  under  which  subjects  of  a  friendly  Power  may  be  subjected  to 
vezatioas  restrictions  under  the  terms  of  an  Act  designed  for  the  protec- 
tion  of  British  Indian  subjects.  With  this  object  clause  2  of  the  Bill  difines 
the  term  "  India  "  so  as  to  exclude  from  its  meaning  all  foreign  settlements 
in  that  country.  The  clause  will  permit  of  the  embarkation  of  native  subjects 
of  foreign  Powers  from  British  Indian  ports  under  circumstances  such  as 
those  in  the  case  referred  to.  It  will  also  enable  them,  notwithstanding 
anything  in  section  106  of  the  Act,  to  depart  by  land  out  of  British  India 
for  the  purpose  of  entering  into  an  agreement  to  labour  for  hire  in  any 
country  beyond  the  sea.  Clauses  4  and  6  of  the  Bill  are  enacted  with  a 
view  to  a  provision  being  made  by  rule  against  possible  evasions  of  the  Act 
by  British  Indians  under  pietence  of  being  foreign  subjects.  Clause  3  is  « 
necessary  complement  of  clause  4. 

2.  It  is  further  proposed  to  take  this  opportunity  to  amend  section  18 
of  the  Act  so  as  to  enable  Local  Qovernments  to  appoint  one  or  more 
Medical  In3poctors.  The  existing  provision  which  permits  the  appointment 
t(f  only  one  Inspector  has  been  found  defective  in  that  it  does  not  take 
into  account  the  possibility  of  the  Inspector  being  unavoidably  absent  at 
the  time  when  medical  examination  of  emigrants  has  to  take.  Clause  5  of 
the  Bill  eieets  this  objeet^ 
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ACT  NO.  XlII  OF  1908. 

JEteoeived  the  assent  of  the  Governor  General  on  tiie 
30th  October  1908. 

An  Act  to  provide  for  the  appointraent  of  a  Financial  Commissioner 
for  the  Central  Provinces  and  further  to  amend  the  Centnil  Provin- 
ces Land-revenue  Act,  1881. 

Wberetis  it  is  expedient  to  appoint  a  Financial  Commissioner  for  tihe 
Ciantral  Provinces  and  farther  to  amend  the  Central  ProvincsB  Lahct-revenae 
Act,  1881.    It  is  hereby  enacted  as  follows: — 

1.  Short  tiUe  and  commencement. — (1)  This  Act  may  be  callei  the 
Central  Provinces  Financial  CommiEsioner's  Act,  1903  ;  and 

()?)  It  shall  come  into  force  on  sach  date  as  the  Chief  Commissioneri 
with  the  previous  sanction  of  the  Governor  General  in  Couocil,  may,  by  no« 
tifiation  in  the  local  official  Gazette,  direct. 

2.  Appointment  of  Financial  Commisnoner — (1)  There  shall  be  a 
Financial  Commissioner  for  the  Central  Provinces. 

(S)  The  Chief  Commissioner,  with  the  previous  sanction  of  the  Governor 
General  in  Council,  shall  appoint,  and  may  suspend  or  remove,  the  Finati* 
cial  ConSmissioner. 

3.  Assignment  of  powers  to  Financial  Commissioner.-^Thid  Ohiel 
Commissioner,  with  the  previous  sanction  of  the  Governor  General  in  Cotin- 
cil,  may,  by  notification  in  the  local  official  Gazettee,  assign  to  the  Finaneiar 
Commissioner,  subject  to  such  conditions  and  restrictions  if  any,  as  the  Chief 
Commissioner  with  the  like  sanction  may  prescribe,  nil  or  any  powers  or 
functions  assigned  to  the  Local  Government  or  to  the  Chief  Commissioner  or 
to  the  Chief  Revenue  authority  or  to  the  Chief  Controlling  Bevenue-aathori- 
ty  by  any  enactment  for  the  time  being  in  force. 

4.  Svbstitution  of  new  sections  for  sections  Sand  6,  Act  XVI  11^ 
1881,  For  gectirns  5  and  6  of  the  Central  Provinces  Land-revenue  Act, 
1881,  the  following  shall  be  substituted,  namely! — 

''  6.  Revenue-ojfioers.  There  shall  be  the  following  classes  of  Bevonae- 
officers,  namely: — 

The  Chief  Commissioner, 

The  Financial  Commissioner, 

Commissioners, 

Depaty  CoibmiirioMi^  .      Digiti/edbyGoogle* 


The  Lawyer. 

Assistant  Commissioners, 

Tahsildars, 

Naib-tahsildars. 

*  6.  [1)  SubordinaUan  of  officers.  The  Chief  Commissioner  shall,  in 
III  reTenne  matters,  be  subjecb  to  the  control  of  the  Qovernor  General 
in  Comuttl. 

(9)  The  Financial  Commissioner  sh^U  be  snbject  to  the  control  of  the 
Chief  Oommiseioner. 

(S)  All  other  Revenne-offioers  shall  be  snbDrdinate  to  the  Chief 
Commissioner  and  the  financial  Commissioner;  all  Revenue-officers  in  a 
diyision  shall  be  subordinate  to  the  Comtnissioner  of  the  division;  and  all 
Revenue  officers  in  a  district  shall  be  subordinate  to  the  Deputy  Commission 
ner  of  the  district 

(4)  An  officer  in  charge  of  a  village-sarvey  in  a  district  which  is  not 
under  settlement  may  be  invested  by  the  Chief  Commissioner  with  the 
powers  of  a  Revenue-officer  of  any  class^  and,  whes  so  invested,  shall  be 
subordinate  to  such  officer  or  officers  as  the  Chief  Commissioner  may 
direct.  " 

B.  Am^Mdment  of  sections  17  and  25,  Act  XVIII  1881.  In  sections 
17  and  26  of  the  said  Act^  after  the  words  *'  Chief  Commissioner, "  wher- 
ever they  occur,  the  words  **  or  the  Financial  Commissioner"  sllall  be 
adjded. 

6-  AmenAmni  of  9^%ons  92  and  SS,  Act  XVIII,  188 L  In  secti- 
ons 22^  dfkTve  (o),  and  23,  clause  (c)  of  the  said  Act,  for  the  words  '*  Chief 
Commissionec^  the  words  **  Financial  Commissioner  "  shall  be  substituted. 
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PaH  VI 

ACT  OF  PROVrNCIAL  CODNCII^, 

BOMBAY  ACT  NO.  m  OF  1907. 

( Beoeived  the  assent  of  His  Exoellency  the  Oovernor  on  the 
17th  Ootober  1907,  and  the  assent  of  Hi^  Excellency  the  Viceroy 
and  Ctovernor  General  on  the  26th  December  1907, ) 

(  fift9t  PvUished,  after  having  received  the  assent  of  the  Oevemor  Qeneralf 
in  the  **  Bonbay  Qovernment  Gazette  '  on  the  I6th  January  1908.  ) 

An  Act  farther  to  amend  the  Bombay  Vaccination  Aet,    1877,  the  City  of 

Bombay  MoBicipal  Act  1888,  and  the  City  of  Bombay    Improvembnt  Aek, 

1908,  and  to  amend  the  Bombay  Motor-vehieles  Act,  1904. 

Wh^brias  it  is  expedient  that  the  Muuieipal  Corporation  of  the  City  of 
Bombay  eboiild  be  relieved  of  all  expenses  on  aocoont  of  the  police  of  the 
City  of  Bombay  and  that  in  place  thereof  the  said  corporation  should  under- 
take certain  medical,  educational  and  other  expenses  heretofore  devolving 
npoQ  Government:  And  whereas  it  is  therefore  expedient  further  to  amend 
the  Bombay  Vaccination  Act  I  of  1877,  the  City  of  Bombay  Municipal  Act 
III  of  1888,  and  the  City  of  Bombay  Improvement  Act  IV  of  1898,  and  to 
amend  the  Bombay  Motor- vehicles  Act  II  cf'1904,  in  manner  hereinafter 
appearing;  It  is  hereby  enacted  as  follows: — 

1.  Short  title  and  commencement.  (1)  This  Act  may  be  called  the  City 
of  Bombay  Police  Charj:es  Act,  1907, 

(2)  Sections  9,  16, 18,  and  24  and  so  much  of  section  10  as  relates    to 
sections  62  and  62D  of  the  City  of  Bombay  Municipal  Act  III  of  .1888,  as 
enacted  by  this  Act,  shall  come   into  force  on  the  first   day  of    April  1907, 
and  the  rest  of  this  Act  shall  come  into    force   on  a  day  to  be  notified  in 
Ibis  behalf  by  the  Governor  in  Council 

2*  Addition  of  sub-sections  to  section  S  of  the  Bombay  Vaccinaiion  Act^ 
1877.  To  section  2  of  the  Bombay  Vaccination  Act  I  of  1877,  the  following 
snlxections  shall  be  added,  namely: — 

*X7y'  'The  corporation'  means  the  municipal  corporation  of  the  City  of 
Bombay. 

(8) 'The  Commissioner  means  the  Municipal  Commissioner  for  the  City 
of  Bombay. 

(9) '  The  health  ofHcer '  i^aeans  the  officer  for  the  time  being   holding 
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the  appointment  of  municipal  execative  health  officer  the  provisionfl  of  the 
CSty  of  Bombay  Municipal  Act,  1888. " 

8.  Amendment  of  aection  S  of  the  aame  Act.  (1)  la  section  3  of  the 
Bombay  Vaccination  Act  I  of  1877,  for  the  words  ''Sanitary  Commissioner 
for  the  Presidency  of  Bombay,  or  Such  other  officer  as  Qovemment  directs  * 
the  words  ^  Commissioner,  with  the  approval  of  the  corporation  "  shall  be 
substituted. 

(2)  For  the  words  <*  The  Sanitary  Commissioner  or  other  officer  aforesaid' 
where  they  occur  for  the  first  time  in  the  said  section,  the  words  ^  Subject 
to  the  provisions  of  the  City  of  Bombay  Municipal  Act,  1888,  the  Commissi- 
oner "  shall  be  substituted. 

(3)  For  the  words  *'  Sanitary  Commissioner  or  other  officer  aforesaid  ** 
where  they  occur  for  the  second  time  in  the  said  section,  the  word  '*  Commi- 
ssioner **  shall  be  substituted. 

4.  Amendment  of  sections  ^  6,  16, 17,  19  and  S9  of  the  sams  Ad.  In 
sections  4,  6,  16,  17, 19  and  29  of  the  Bombay  Vaccination  Act  I  of  1877. 
for  the  expressions  **  Sanitary  Commissioner  for  the  Presidency  of  Bombay 
or  such  other  officer  as  Qovemment  directs,  *'  '*  Sanitary  Commissioner  or 
other  officer  aforesaid  "  and  ^  Sanitary  Commissioner  or  other  officer, "  where- 
ver they  respectively  occur,  the  expression  ''  Commissioner  "  shall  be 
substituted. 

6.  Am^ndm^nt  of  section  5  of  the  same  Act,  In  section  5  of  the  Bombay 
Vaccination  Act,  I  of  1877,  for  the  words  ''  Sanitary  Commissioner  or  other 
officer  aforesaid  "  the  words  "  health  officer  "  shall  be  substituted. 

6,  Amendment  of  sections  6,  S6  and  SI  of  the  sam^  Act.  (1)  In  section 
6  of  the  Bombay  Vaccination  Act  I  of  1877  for  the  word  '*  Government,* 
wherever  it  occurs,  the  words  "  the  corporation  "  shall  be  substituted. 

(2)  In  section  26  of  the  same  Act  for  the  word  **  Qovemment  "  the 
words  "  the  Standing  Committee  appointed  under  the  provisions  of  the  City 
of  Bombay  Municipal  Act,  1888  "  shall  be  substituted. 

(3)  In  section  31  of  the  same  Act  for  the  words  "  The  Sanitary  Com- 
missioner for  the  Presidency  of  Bombay,  or  such  other  officer  as  Qovemment 
directs,  may,  with  the  sanction  of  the  Qovemor  in  Council  "  the  words  "  The 
Commissioner  may  with  the  sanction  of  the  corporation  "  shall  be  substituted. 

7.  AmsThdment  of  section  SO  of  the  same  AcL  In  section  30  of  the  Bom- 
bay Vaccination  Act  I  of  1877,  for  the  words  *'  Executive  officer   of  health 
for  the  Gty  of  Bombay,  appointed  under  the  provisions  of  the  City  of  Bom- 
bay Municipal    Act,  1888,  or  of  the  officer  for  the  time  being  officiating 
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in  his  appointment  "  the  words  "  health  officer  "  shall    be  snbstitutedL 

8.  Amendment  of  sections  39  and  J^O  of  the  City  of  Bombay  Municipal 
Act,  1888.  (1)  In  section  39,  sub-section  (1)  of  the  City  of  Bombay  Municipal 
Act  III  of  1888,  hereinafter  called  '-  the  said  Act,  "  the  words  "and  of  Qov- 
emment  each,  "  ''  four  members  of  "  and  "  Joint "  are  hereby  repealed. 

(2)  For  sub-section  (3)  of  the  said  section  the  following  sub-section  shall 
be  substitutsd: — 

''(3)  The  two  senior  members  of  the  said  committee  shall  retire  at  the 
end  of  each  calendar  year  but  shall  be  eligible  for  re-appointment,  and  the 
corporation  shall  from  time^to  time  appoint  members  to  fill  such  vacancies 
and  vacancies  arising  by  the  resignation  or  death  of  members.  " 

(3)  In  sub-sections  (6),  (9)  and  (10)  of  the  said  section  the  word  •'Joint" 
is  hereby  repealed. 

(4i)  In  sub-section  (6)  of  the  said  section  the  words  **  provide  for  the  Jo- 
int  Schools'  Committee  a  competent  secretary  and  such  clerks  and  messengers 
as  shall  be  necessary.  It  shall  also  "  are  hereby  repealed. 

(5)  For  sub-section  (7)  of  the  said  section  the  following  suh  section 
shall  be  substituted,  namely:— 

\*l)  The  Schools'  Committee  shall  provide  out  of  the  funds  placed  at 
its  disposal  by  the  corporation  for  the  accommodation  and  maintenance  of 
primary  schools  which  at  any  time  vest  wholly  or  partly  in  the  corporation, 
and  for  otherwise  aiding  primary  education  in  accordance  with  the  provisions 
of  this  Act  and  with  rules  made  by  the  corporation  in  this  behalf. " 

(6)  In  sub-section  (8)  of  the  said  section  for  the  word  "  school-fund  " 
the  words  "  said  funds  "  shall  be  substituted. 

(7)  In  sub-section  {9)  of  the  said  section 

(a)  for  the  word  "  school- fund  "  the  words  "  municipal  fund  "  shall  be 
sabstituted; 

(6)  the  words  "  and  annex  to  the  aid  given  to  other  primary  schools 
such  terms  as  shall  seem  expedient,  subject  always  to  by4aws  duly  made 
under  section  461  and  to  rules  made  or  approved  by  Qovernment  in  this  be- 
half "  are  hereby  repealed. 

-     {8)    In  section  40  of  the  said  Act  the  words  *"  in  the  manner  described 
in  the  last  preceding  section  or  "  and  the  word  **  Joint'  are  hereby  repealed. 

9.  Am^endment  of  section  Gl  of  the  same  Act  (1)  In  section  61  of  the 
said  Act  after  clauses  (/)  and  (g)  the  following  clauses  respectively  shall  be 
inserted,  namely: — 
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**  (ff)  ptibHc  raocination  m  accordance  with  the  provisioas  of  th«  Boot- 
bay  Vaeoinatioa  Act^  1877; 

(ggf)  estabHshiDg  and  maintaining  public  hospitals  arid  diepensame  and 
carrying  ont  other  measures  neoesaary  for  public  medical  relief  " 

{&)    To  clause  {q)  the  following  proviso  shall  be  added,  namely:  — 

^  Subject  always  to  the  gruit  of  building  grants  by  Gtovenuneoi  in 
accordance  with  the  Government  Qrant  in-aid  Code  for  the  time  benig  in 
force." 

10.  Svhstitution  of  new  aectiona  for  sectioned  of  the  aome  Aet.  For 
section  62  of  the  said  Act  the  following  sections  shall  be  substituted  naI)M^^^- 

"  62.  (1)  The  corporation  shall  also  provide  and  pay  to  Government 
oa  thft  first  day  of  every  month  a  sum  of  thirty  four  thousand,  five  hnn- 
dred  and  forty  one  rupees,  ten  annas  and  eight  pies  and  in  ooumdesatioa  of 
sudii  monthly  payments  Government  shall  continue  to  control  aad  maijrtaiQ 
the  intiitutions  specified  in  Schedule  U. 

(S)  Notwithstanding  anything  contained  in  clause  (gg)  of  sectioD  ftl^ 
the  corporation  shall  by  such  monthly  payments  be  deemed  to  have  made 
adequate  provision  for  the  maintenance  of  the  said  institutions  and  shaU  not 
be  Uable  for  any  further  expenditure  in  connection  therewith. 

62  A.  In  public  hospitals  and  dispensaries  established  and  uaintuaed» 
and  in  connection  with  other  measures  carried  out,  under  clause  (gg)  of  sao- 
tion  61  such  fees,  if  any,  may  be  charged  as  may  be  prescribed  by  the  coir- 
poration. 

62B.  If  at  any  time  by  or  at  the  instance  of  Government  primary  educa- 
tion shall  be  made  free,  or  free  and  compulsory,  in  the  city,  then  a  gnuai 
amounting  to  one-third  of  the  difierence  between  the  cost  thereafter  annually 
incurred  by  the  oorporation  in  maintaining  and  aiding  primary  schools  and 
the  costs  so  incurred  in  the  period  of  twelve  months  immediately  proceeding 
the  day  on  which  such  measure  comes  into  efifects  shall  be  paid  annuaUy 
to  the  oorporatioii  by  Government 

provided  that,  should  there  at  any  time  be  a  change  in  the  general  po- 
licy of  Government  in  regard  to  their  liability  in  respect  of  primary  ednoa* 
lion,  the  corporation  shall  be  entitled  to  benefit  by  such  change  in  pnlioy  to 
the  same  extent  as  other  city  municipalitiee  in  regard  to  any  increase  uoi  ax* 
psnditQre  involved  in  the  adoption  of  such  policy. 

62C.  (i)  All  primary  schools  vesting  wholly  or  partlj  ia  the  eorpava* 
tioo  and  all  schools  whdly  or  partly  maintained  by  grants  payable  bom  ths 
munidpal  fund  shall  at  all  times  be  open  to  all  officers  appwited  by 
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in«Qt  for  the  inspection  of  schools,  and  all  reasonable  facilities  shall  be  given 
to  any  tnch  officer  for  visiting  any  snch  school  for  the  purpose  ;of  inspection 
or  examinatioa 

(JB)  Every  recommendation  made  regarding  any  such  school  by  any 
such  officer  shall  be  duly  considered  by  ihe  Schools'  Committee  and  the 
Schools*  Committee  may  thereupon  take  such  action  as  may  in  their  opinion 
be  required  and  shall,  if  requested  by  the  Direct  of  Public  Instruction  for 
the  Presidency  of  Bombay  in  any  particular  case,  inform  him  of  their  deci^on 
and  the  action,  if  any,  taken. 

/3)  In  all  matters  connected  with  grants  for  the  aid  of  primary  schools 
otbei^  than  municipal  schools  the  Schools'  Committee  shall  administer  aid  to 
schools  complying  with  the  necessary  conditions  in  accordance  with  the  pro- 
visions  ci  the  Qov«mment  Grant  in-aid  Code,  subject  to  such  modificaiions,  if 
any-,  as  may  from  time  to  time  be  made  in  the  said  Code  by  the  corporatiwi 
with  the  previous  sanction  of  Qovernment. 

62D.  The  corporation  shall  provide  and  pay  to  Qovernment  on  the  first 
day  of  ev^iy  month  a  sum  of  two  thousemd  and  eighty-three  rupees,  five 
mBtum  and  four  pies,  for  the  purposes  of  Prince  of  Wales  Museum  of  Wert^pen 
India." 

11.  Repeal  of  Bedian  63,  domae  (a)  of  Ae  same  Act.  In  section 
t>f  the  fiaid  Act,  clause  (a)  is  hereby  repealed. 

'  IS.    In8ertion  of  eection  after  seceion  68  of  the  same  Act  After  section 
68  of  the  said  Act  the  following  section  shall  be  inserted,  namely: — 

^  68A.  Any  of  the  powers,  duties  and  functions  conferred  or  imposed 
upon  or  vested  in  the  Commissioner  by  the  Bombay  Vaccination  Act,  1877, 
may  1)e  exercised,  performed  or  discharged,  under  the  Commissioner's  control 
and  sbbject  to  his  revision  and  to  such  conditions  and  limitations,  if  any,  as 
he  diall  think  fit  to  prescribe  by  any  municipal  officer  whom  the  Commissio- 
ner generally  or  specially  empowers  in  writing  in  this  behalf;  and  in  the  said 
Act  the  "irord  '*  Commissioner  "  shall  to  the  extent  to  which  any  municipal 
officer  is  so  empowered,  be  deemed  to  include  such  officer.  " 

IS.  (1)  Insertion  of  sections  after  sec.  76  of  the  same  Act  After 
Motion  76  of  the  said  Act  the  followmg  headings  and  sectiona  shall  be 
ioBerled,  namely: — 

Officers  of  the  Schools'   Oommittee. 

76A.  (1)  The  corpcuration  shall  from  time  to  time  appoint  a  fit  pesion 
to  be  secretary  to  the  Schools'  Conmiittee  and  from  time  to  time  detennine 
tnsmlary^ 

Digitized  by  LjOOQIC 


6  The  Lobwj/er. 

(2)  The  Schools'  Committee  shall  from  time  to  time  appoint  such  clerks 
and  mesfCDgers  as  it  may  be  authorized  by  the  corporation  to  employ  and 
from  time  to  time  determiae  their  salaries. 

Appointments  of  medical  ojjicers  in  connection  with   measures  of 
public  medical  relief. 

76 B.  The  corporation  shall  from  time  to  time  appoint  such  legally  qua- 
lified medical  practitioners  as  may  be  necessary  to  the  charge  of  any  hospital 
maintained  by  the  corporation  in  connection  with  measures  of  public  medical 
roleif  carried  out  under  clause  {gg)  of  section  61  and  determine  their  salaries." 

{2)  In  section  80  of  the  said  Act,  after  the  figures  "  74, "  the  figures 
and  letters  "  76 A  and  76B''  shall  be  inserted. 

14.  InseHion  of  sections  after  section  ^9  of  the  same  Act.  After  sec- 
tion 89  of  the  said  Act  the  following  sections  shall  be  inserted,  namely: — 

«  89 A.  On  and  from  the  commencement  of  the  City  of  Bombay  Police 
Charges  Act,  1907,  all  the  estate,  right,  title  and  interest  of  the  corporation 
in  and  to  the  lands  and  buildings  specified  in  Schedule  V  free  from  all  liaU- 
lities  and  charges  affecting  the  same  and  created  by  the  corporation  shall  vert 
in  His  Majesty. 

provided  that  nothing  in  this  section  shall  affect  any  of  the  lands  spe- 
cified in  the  items  in  the  said  schadule  numbered  28  to  139  (both  inclusive) 
on  which  any  moveable  wooden  chowki  is  situated  at  the  commencement  of 
the  said  Act. 

89B.  On  and  from  the  commencement  of  the  City  of  Bombay  Pdiee 
Charges  Act,  1907,  all  the  estate,  right,  title  and  interest  of  His  Majesty 
in  and  to  the  statue  of  Her  Majesty  Queen  Victoria  and  the  site  thereof 
in  the  Esplanade  Boad  shall  vest  in  the  corporation  free  from  all  liaU- 
lities  and  charges  affecting  the  same  and  created  by  Government  and  the 
said  statue  and  the  said  site  shall  thereafter  be  held  by  the  corporation  in 
trust  as  a  public  monument,  and  it  shall  not  be  lawful  for  the  corporation, 
except  with  the  previous  sanction  of  Qovernment,  to  remove  the  said  statue 
from  the  said  site  or  to  apply  the  said  site  to  any  other  purpose. 

89C.  On  and  from  the  commencement  of  the  City  of  Bombay  Police 
Charges  Act,  1907,  all  the  estate,  right,  title  and  interest  of  His  Majesty  in 
and  to  the  Victoria  and  Albert  Museum  and  the  site  thereof  shall  vert  in 
the  corporation  free  from  all  liabilities  and  charges  affecting  the  same  and 
created  by  Qovernment  and  the  corporation  may  apply  the  said  museum 
and  the  sMd  site  to  any  public  purpose  on  and  from  such  dalte  as  the  Prince 
of  Wales  Museum  of  Western  India  may  be  declared  open  by  Governmeni 
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89D.  On  and  from  the  commencement  of  the  City  of  Bombay  Police 
Charges  Act,  1907,  all  the  estate,  right,  title  and  interest  of  His  Majesty  in 
and  to  the  Central  YacciBe  Depot  at  I'arel  shall  vest  in  the  corporation  free 
from  all  liabilities  and  charges  affecting  the  same  and  created  by  Government 

89 E.  On  and  from  the  commencement    of  the  City  of  Bombay    Police 
Charges  Act,  1907,  all  the  buildings  used  for  primary  education  and  the  sites  ' 
thereof  within  the  city  theretofore  vesting  in  His  Majesty  shall  vest    in  the 
corporation  free  from  all  liabilities  and  charges  affecting  the  same  and  created 
by  Government 

89F.  Notwithstanding  anything  conbiined  in  section  89E;  if  any  buildings 
or  sites  in  respect  of  which  before  or  after  the  commencement  of  the  City 
of  Bombay  Police  Charges  Act,  1907,  any  grant  has  been  made  by  Govern- 
ment for  the  purposes  <b\  primary  education  shall  without  the  sanction  of 
Government  be  used  for  any  other  purpose,  the  corporation  shall  thereupon 
repay  to  Government  the  amount  of  such  grant  " 

16.  Addition  of  proviso  to  section  92  of  the  same  Act.  To  section^92  of 
the  said  Act  the  following  prcviso  shall  be  added,  namely: — 

"provided  that  nothing  in  this  section  shall  apply  to  the  statue  of 
Her  Majesty  Queen  Victoria  or  to  the  Victoria  and  Albert  Museum  or  to 
the  sites  thereof  referred  to  in  sections  89B  and  89C  except  with  the 
previous  sanction  of  Government." 

16.  AniendmeTit  of  section  111  of  the  sarae  Act.  In  section  111 
of  the  said  Act — 

(a)  for  the  words  "all  fees,"  where  they  occur  for  the  second  time, 
the  words  "the  balance,  after  all  necessary  contingent  expenses  have 
been  defrayed,  of  all  fees,"  shall  bo  substituted ; 

(b)  after  the  clause  relating  to  fees  for  licenses  granted  under 
Bombay  Act  VI  of  1863  the  following  clause  shall  be  inserted,  namely  : 

"the  balance,  after  all  necessary  contingent  expenses  have  been 
defrayed,  of  all  fees  for  licenses  for  the  playing  of  music  in  8tre3t8 
and  public  places  granted  under  paragraph  (ii)  of  clause  (f)o{  sec- 
tion 22  of  the  City  of  Bombay  Police  Act,  1902." 

17.  Amendment  of  section  llSofthesam^  Act,  In  section  118  of 
the  said  Act  after  the  figures  <'G2"  the  figures  and  letter  "G2D"  shall  be 
inserted* 

18.  Repeal  of  section  120  of  the  same  Act  Section  120  of  the 
gaid  Act  and  the  heading  thereto  i^re  hereby  repealed. 
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19*  Amendraent  of  section  121  of  the  same  Act.  In  section  121  of 
the  said  Act  the  words  "other"  and  ''also/'  and  in  the  heading  to  the  said 
section  the  word  **other,"  are  hereby  repealed. 

20.  AmendnidfU  of  section  4Q1  of  the  same  Act.  In  section  461, 
clause  (u),  of  the  said  Act, 

(a)  the  word  *  joint"  is  hereby  repealed  ; 

(&)  the  words  *'  and  of  the  functions  assigned  to  it  under  sub- 
section (9)  of  the  said  section  and  regulating  the  administration  by  the 
said  committee  of  the  school-fund  under  sub-section  (7)  of  the  said  sec- 
tion" are  hereby  repealed  and  after  the  figures  "39"  the  word  "and" 
shall  be  inserted 

21.  Am^nSment  of  section  518  of  the  sams  Act.  In  section  518, 
sub-section  (1),  of  the  said  Act,  after  the  figures  "62"  the  figures  and 
letters  "62C,  62D,  89F,  shall  be  inserted. 

22.  Addition  of  schedules  to  the  same  Act.  The  schedules  hereto 
appended  shall  be  added  to  the  schedules  appended  to  the  said  Aet. 

23.  Amendment  of  section  40  of  the  City  of  Bombay  Improvement 
Act,  1898.  For  [section  40,  sub- section  (4),  of  the  City  of  Bombay 
Improvement  Act  IV  of  1898,  the  following  subsection  shall  be  substitut- 
ed, namely: — 

"  (4)  On  the  expiration  of  the  lease  the  building  and  the  land  form- 
ing the  site  thereof  shall  vest  absolutely  in  His  Majesty." 

24.  Amendment  of  section  i  of  the  Bombay  Motor-vehicles  Act, 
1904>.  In  section  4,  sub-section  (3),  of  the  Bombay  Motor-vehicles  Act 
II  of  1904,  for  the  words  "the  total  amount"  the  words  "the  balance,  after 
all  expenses  incurred  in  administering  this  Act  in  the  City  of  Bombay 
have  beeft  defrayed"  shall  be  substituted. 
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ACTS  OF  PROVINCIAL  GOUNCII^. 

<ACT  PASSED  BY  THE  COUNCIL  OF  THE  GOVEBNOB  07 

BOMBAY. 

Received  the   assent  of  the   His  Excellenoy  the  Governor  en  the 

7th  July  1908y  wd  the  assent  of  Hie  Excellency  the  Viceroy 

and  the  Oovemor  General  on  the  11th  August  1908. 

BOMBAY  ACT  NO.  I  of  190a 

An  act  to  amend  the  Government  Occupants  (Sind)  Act,)  1890. 

Where  as  it  is  expedient  to  amend  the  Qownment  Occupants  (Sind) 
Aot,  3  ofl899,  in  manner  bereinaftei:  appearing;  It  is  hereby  ei^aoted  ai 
follows.^ 

.  1.    Short  title.    This  Act  may  be  called  the  Government  Occmanti 
|Sind)  Amendment  Act,  19(?8. 

2.  SubBtUutian  of  n$w  sections  for  seotion  6  cinc2  €*  For  sections 
6  and  5  of  the  Government  Occupants  (Sind^  Act,  1899,  hereinafter  called 
^'  the  said  Act ",  the  following  sections  shall  bo  substituted,  pamely: — 

*5.  Power  to  grant  occupancies  on  such  conditions.  When  any  such 
statement  has  been  issued  for  any  tract,  the  Collector  may,  in  mauMr 
bereinafber  provided,  grant  occupancies  of  lands  in  such  tract  on  the  coot 
ditioQS  preseribed  in  such  statement 

"6.  Mode  of  making  such  grants.  Bafore  an  occupancy  of  any  lands 
h  granted  on  such  conditions  to  any  sueh  tract,  the  CoUeetor  shall  prepare 
a  sanad  in  duplicate  describing  such  lands  and  othermse  in  snob  form  and 
containing  such  particulars  as  the  Local  Government  may  prescribe.  One 
copy  shall  be  signed  by  the  proposed  occupant  in  token  of  acceptance  of 
the  occupancy  and  shall  be  retained  by  the  Collector,  and  the  other  copy 
shall  thereupon  be  delivered  to  such  proposed  occupant : 

""  Provided  that  where  the  Collectori  in  Hews  of  any  of  the  land  des« 
cribed  in  any  such  sanad,  subsequently  grants  the  occupancy  of  any  other 
lands  in  any  such  traof,  he  may,  instead  of  preparing  a  fresh  sanad  in 
duplicate  as  aforesaid,  ondorse  a  note  of  this  on  the  copies  of  the  sanad 
already  prepared,  and  have  the  endorsement  on  his  copy  signed  by  the 
occupant  in  token  of  his  consent  thereto, 
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8.    Amendment  of  eeotion  7.    In  section  7  of  the  said  Aoi, 

(a)  for  the  words  ^  entry  in  any  saoh  register  "  the  words  **  suoh  sanad 
or  endorsement  thereon"  shall  be  labstituted  ; 

(b)  forth^  word  **  entry  ",  whore  it  ceours  for  the  seoond.  time«  the 
words  ''sanad  or  endorsemei^t  thereon  "  shall  be  substituted  , 

(o)  for  the  words  "  prescribed  in  the  statement  prefixed  to  such  regii« 
ter  **  the  words  *on  which  the  occupancy  has  been  granted  under  section 
5  and  <  "  shall  be  substituted. 

4'  Bepeal  of  portion  of  BeeUon  10.  In  seetion  10  of  the  said  Aot| 
the  Qoncluding'sentence  is  hereby  repealed. 

6.  Saimng  of  validity  of  pad  grante  of  oecupanoiee.  Any  occupancy 
heretof<Mre  granted  4>y  the  pollectcnr,  wh^ph  expressly  purports,  or  may  be 
reasonably  held  to  have  been  intended,  to  have  been  granted  in  pursuance 

of  the  said  Aot|  shall  be  valid  and  deemed    to  have  been   granted  undet 
Miat  Aet,  as.  amended  by  4he  foregoing  seotions  of  tiiis  Act. 

STATEMENTS  OF  OBJECTS  AND  BEASONa 

Owing  to  the  frequent  changes  necessitated  in  occupancies  granted  in 
areas,  to  which  the  provisions  of  the  Qovemment  Occupants  (Sind)  Aci^ 
1899,  have  been  applicable,  the  preparation  and  maintenance  of  fhe  register 
prescribed  by  section  6  of  the  Act  have  in  praotdoe  been  attended  with 
considerable  difficulty.  The  objeot  of  this  Bill  is  to  replace  the  register 
by  a  sanad,  as  the  authc»ritive  dooumentary  evidraoe  of  the  grant  and  of 
the  occupant's  title,  and  also  to  validate  occupancies  hitherto  granted  in 
certain  cases  where  the  formal  conditions  of  the  Act  regarding  registration 
have  not,  owing  to  the  difficulty  mentioned,  being  strictly  observed.  As 
the  registers  will  inconsequence  only  be  maintained  for  adminiatcati?e 
purpesee,  the  provisLons  relating  to  them  in  the  Act  are  no  longer  necessaiy, 
Aa4  the  $i4  iwovdingly  purposes  to  eliminate  them. 
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PRIVY  COUNCIL. 


Present  :  Lord  Macnagkten,  Lord  Davey,  Sir  Andrew  Sccble 

and  Sir  Arthur  Wilson.  P.  0, 

BAJRANGI  SINGH  and  another  {^^ 

MANOKARNIKA  BAKHSH  SINGH.  ^lSd1?^'and  ^ 

(  On  appeal  from  the  Court  of  the  Judicial  Commissioner  October,  31. 

of  Oudh.) 
Hindu  Law'^uccession — Custom — Hindus  of  Bhale  Sultan 
Chhattfis — Exclusion  of  daughters  and  their  issues — Mi" 
takshara  Law — Alienation  by  widow — Conserd  of  reversion- 
ers— Rule  as  to  quantum  of  consent — Consent  obtained  after 
execution  of  alienating  deed. 

Among  the  tribe  of  Bbale  Sultan  Chhattris,  it  is  the  cus- 
torn,  that  daughters  and  their  issue  are  excluded  from  succes- 
sion to  the  separated  estate  of  their  father. 

Under  the  Mitakshara  law,  a  widow  has  power  to  alienate 
her  deceased  husband's  estate  with  the  cont^ent  of  her  hus- 
band's kindred,  and  ordinarily  the  consent  of  tho  whole  body 
of  persons  constituting  the  immediate  reversioners  at  the  time 
should  be  obtained,  though  there  may  be  cases  in  which  spe- 
cial circumstances  may  render  the  strict  enforcement  of  this 
rule  impossible.  It  is  immaterial  that  the  consent  is  obtained 
after  the  execution  of  the  deed* 

JRadha  Shyam  v,  Joy  Ram,  (1890)  I.  L.  R.  17  Cal.  89G, 
approved. 

.  Rampal  Rai  v.  Tula  Kuari,  (1883)  I.  L.  R.  G  All   llC. 
overmlea. 

Ndbo  Ki%hore  Sarma  Roy  v.  Hari  Nath  Sa/rrrui  Roy, 
(^1884)  I.  L  R.  10  Cal.  1102;  Marudamuthu  Nadan  v.  Sri- 
nivasa  PUlai,  (1897-8)  I.  L.  R.  21  Mad.  218;  and  Vinayak 
V.  Qovind,  (1900)  L  L.  R.  25  Bom.  129. 

Appeal  from  a  decree  of  the  above  Court  f  March  6, 1900)^ 
a£Srming  a  decree  of  the  District  Judge  of  Rae  Barelif  Ja- 
nuary 23,  1899;. 

Mr.  Boss  for  the  appellant. 
Mr.  De  Oruyther  for  the  Respondent. 
The  judgment  of  their  Lordships  was  delivered  by 
Sir  Andrew  Sooble.— Sitla  Baksh   Singh,    a  Hindoo  of 
the  tribe  of  Bhale  Sultan  Chhattris^   resident    in    Sultanpur 
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died  Bometime  before  the  annexation  of  Oudh,  leaving  him 
surviving  a  widow  named  Daryao  Kunwar,  and  two  daughters, 
Janga  Kunwar  and  Jagrani  Kunwar.  He  was  absolute  owner 
of  an  estate  known  as  Pindara  Karnai  and  other  property, 
which  at  his  death  passed  to  his  widow,  and  at  her  death, 
would  have  passed  to  his  daughters,  but  for  a  custom  of  the 
tribe  excluding  daughters  and  their  issue  from  succession. 
The  widow  died  on  the  Gth  of  August  1892,  having  previously 
sold  the  whole  of  the  estate  to  her  son-in-law  Moheshar 
Bakhsh  Singh,  the  husband  of  her  daughter  Jagrani  Kuuwar, 
and  mutation  of  names  in  the  Revenue  Registers  was  eflfect- 
ed  in  his  favour.  After  the  death  of  Moheshar,  which  occur- 
ed  on  the  3rd  of  April  1893,  the  name  of  his  son,  Maaokar- 
nika  Baksh  Singh,  the  present  respondent,  was  entered  in 
the  Government  Records  as  proprietor  of  the  estate  ;  and  the 
present  appellants  (with  one  Mahpal  Singh,  who  died  while 
the  case  was  pending)  brought  the  suit  now  under  appeal, 
claiming  that,  by  reason  of  the  custom  of  the  Bhale  Saltan 
Chhatris,  they  were  the  next  heirs  in  reversion  to  the  estate 
of  Sitla  Bakhsh. 

In  the  Courts  below,  and  before  their  Lordships,  two 
main  questions  were  raised.  First,  whether  the  custom  had 
been  proved,  and,  secondly,  whether  certain  deeds  confirming 
the  sales  by  the  widow  to  Moheshar,  executed  by  the  then 
nearest  reversioners,  and  disclaiming  all  title  to  the  property 
in  dispute,  were  binding  on  their  descendants,  the  appellants, 
who  were  the  neai'cst  reversioners  at  the  time  when  the 
succession  opened,  at  the  widow's  death.  In  the  Courts  iii 
India,  the  District  Judge  held  the  custom  not  proved  and 
the  deeds  not  binding  ;  the  Judicial  Commissioner  came  to 
the  exactly  opposite  conclusion  on  both  points.  The  conflict 
of  opinion  in  the  Courts  in  India  upon  the  question  of  cus- 
tom has  made  it  necessary  for  their  Lordships  to  examine 
carefully  the  evidence  in  this  case,  in  order  to  ascertain 
whether  the  alleged  custom  has  been  satisfactorily  proved. 
In  making  this  examination,  their  Lordships  have  been  mate- 
rially  assisted  by  the  elaborate  analysis  of  the  evidence  made 
by  both  the  learned  Judges  below,  and  by  the  learned  coun- 
sel who  argued  the  appeal.  They  will  briefly  state  the 
grounds  on  which  they  consider  the  judgment    of   the  Ju<U- 
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cial  Commissioner  on  this  point  must  prevail.  P,  C* 

The  Bhale  Sultan  clan  appear  to  have  derived  their  name,  1907^ 

some  three  centuries  ago,  from  their  warlike  exploits  in  the 
service  of  the  Emperors  of  Delhi.  They  are  now  settled  in 
considerable  numbers  in  the  district  of  Sultanpur  in  Oudh,  in 
several  villages  in  which  they  constitute  the  bulk  of  the  popu- 
lation. In  the  language  of  the  Indian  Evidence  Act,  1872, 
(section  48)  they  form  a  "considerable  class  of  person."  The 
evidence  in  support  of  the  custom  was  mainly  oral,  and  no 
document  was  produced  of  an  earlier  date  than  the  British 
annexation.  Thirty  five  witnesses  were  examined  on  behalf 
of  the  appellants.  They  were  all  members  of  the  Bhale  Sul- 
tan  clan,  mostly  men  of  mature  age  and  of  good  position. 
They  all  gave  evidence  that  in  their  clan,  it  was  the  custom 
that  daughters  and  their  issues  were  excluded  from  succession 
to  the  separated  estate  of  their  father,  and  put  forward 
thirty-nine  instances  in  which  this  exclusion  had  taken  place. 
The  Judicial  Commissioner  held  tha*  twenty  of  these  instan- 
ces had  been  satisfactorily  proved.  For  the  respondent,  no 
evidence  was  given  in  contradiction  of  these  instances,  though 
ample  time  was  allowed  for  the  production  of  such  testimony 
had  it  been  available,  but  six  witnesses  were  called,  one  of 
whom  had  signed  a  wajib  ul^arz  in  which  the  custom  was 
let  up,  and  two  gave  evidence  in  support  of  the  custom. 

In  corroboration  of  the  oral  evidence,  a  number  of  village 
administration  papers  (wajib-ul-arz)  were  produced,  of  which 
seven  admitted  by  both  Courts  to  be  relevant,  as  relating  to 
Bhale  Sultan  villages.  In  all  these,  the  rule  is  stated  that  a 
daughter  and  her  issue  do  not  alal-umiim  (that  is,  as  a  gene- 
ral  rule)  obtain  the  share.  One  of  them  is  attested  by  44 
zemindars  and  Lambardars  of  the  village,  another  by  49, 
others  by  8  or  10.  The  dates  of  these  documents  are  not 
given,  but  they  were  all  officially  recorded  to  prior  to  the 
institution  of  this  suit,  and  quite  independently  of  the  parties 
thereto. 

One  other  piece  of  evidence  remains  to  be  noticed.  It  has 
been  stated  that  Sit  la  Bakhsh  left  two  daughters,  Janga 
KQ9war  and  Jagrani  Kunwar.  In  187G,  Janga  Kunwar  filed  a 
Bint  against  her  mother  Daryao  Kunwar  and  her  brother-in- 
law  Ubkheshiir  Bakhsh  for  a  declaratory  decree  that  she    was 
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entitled  to  succeed  to  half  her  father's  estate;  and  in  answer 
to  her  claim  the  vakil  for  the  defendants  put  forward  the  plea 
that  "  among  Bhale  Sultans,  a  daughter  "  never  succeeded 
to  the  inheritance  of  her  father.  "  The  Court  came  to  no 
decision  on  the  point,  but  disposed  of  the  suit  on  another 
ground,  reserving  Janga  Kunwar's  right  to  put  forward  her 
claim  on  the  death  of  her  mother.  The  fact,  however,  that 
this  defence  was  raised  shows  that  the  existence  of  the  cus- 
tom was  present  to  the  mind  of  Daryao  Eunwar  at  the  date 
of  the  transactions  to  which  their  Lordships  will  now  proceed 
to  refer. 

Although  Daryao  Kunwar  appears  to  have  been  willing  to 
invoke  the  custom  as  a  defence  against  the  claim  of  her  uq- 
married  daughter,  she  was  at  the  same  time  endeavouring  to 
defeat  the  operation  of  the  custom  in  regard  to  her  married 
daughter,  Jagrani  Eunwar,  and  her  husband,  Maheshar  Bakhah 
Singh,  the  father  of  the  present  respondent.  During  the  pe- 
riod  from  21st  October  1872  to  24th  July  1875,  she  executed 
five  deeds  of  sale,  by  which  she  purported  to  transfer,  for 
valuble  consideration,  succespive  portions  of  her  husband's  pro* 
perty  to  Maheshar  Singh.  The  District  Judge  has  found  that 
these  deeds  were  executed  without  "  legal  necessity;  "  and 
it  is  certain  that  the  preliminary  consent  of  her  husband's  re- 
versionary heirs,  was  not  obtained.  One  of  these  heirs,  Mata- 
din  Singh,  the  father  of  the  appellants  Jagdamba  Singh  and 
Bfyarangi  Singh,  brought  a  suit  in  the  Court  of  the  Deputy 
Commissioner  of  Sultanpur  in  1873,  to  set  aside  three  of  the 
deeds;  but  on  appeal,  this  suit  was  dismissed  on  a  technical 
ground  by  the  Judicial  Commissioner  on  the  6th  May  1874. 
Janga  Eunwar's  suit,  already  referred  .  to,  was  dismissed  on 
the  25th  August  1876.  Having  thus  succeeded,  for  the  time 
being,  in  the  Courts,  Daryao  Eunwar  entered  into  negotia- 
tions which  the  persons  who  were  at  the  time  admittedly  the 
nearest  reversionary  heirs  to  her  husband's  estate,  and  ob- 
tained from  them  tv^o  documents,  called  deeds  of  relinquish* 
ment,  one  dated  the  4th  May  1877  and  the  other,  dated  the 
29th  January  1878.  The  first  of  these  was  signed  by  five 
persons,  four  of  whom  di^d  without  issue  in  Daryao  Eunwar 
lifetime,  aud  the  fifth,  Faji:.a''h  Singh,  is  the  father  of  the 
plaintiff  Mahpal  Singh,  who  died  while  this  suit   was   pejid  ing 
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in  tbe  Court  of  fche  District  ^udge,  and  who  is  now   reprcsen-  P.  C. 

ted  by  the  appellauts.     Tho  second  was  signed  by  Janga  Kun-  19Q7, 

war,  Matadin  Singh  (the  father    of  the     present    appellants), 

and  Hanuman  Singh,  who  is  still  living,  but  is  not  a  party    to 

this  suit.  In  these  documents,  which  are   identical   in  terms, 

afber  enumerating  the  sales  by  Daryao  Kunwar    to    Maheshar 

Singh,  the  executants  go  on  to  say: 

•*  We  all  have  given  our  full  consent  to  all    those    sale-  ""^ 

deeds  which  the  Thakurain  has  executed  [in  favour  of  the 
Babu,  and  will  ever  remain  so  satisfied.  And  after  tlie  death 
of  the  Thakurain  we  shall  bring  no  claim  against  Babu,  on 
account  of  the  moveable  and  immoveablo  property  owned  »by 
her  ;  henoe  we  have  executed  this  deed  of  agreement  so  that 
it  may  serve  as  an  authority,  and  be  of  use  in  time  *;  of  need.  " 

"  It  was  not  disputed,  *'  says  the  Judicial  Commissioner 
in  hi»  judgment,  "  that  the  executants  of  these  deeds  received 
consideration  for  ratifying  the  transfers  and  agreeing  Jnot  ;to 
dispute  their  validity.  Indeed  it  was  said,  that  .they  were 
paid  to  execute  the  deeds.  '*  Upon  these  facts,  the  Judicial 
Commissioner  found  that  the  transfers  to  Maheshar  Singh 
were  valid,  and  dismissed  the  appeal. 

The  restrictions  imposed  by  the  Hindu  law  upon  the  wi- 
dow's power  to  alienate  her  deceased  husband's  estate  have 
frequently  been  the  subject  of  consideration  by  this  Committee. 

**  For  religious  or  charitable  purposes,  of  those  which  arc 
supposed  to  conduce  to  the  spiritual  welfare  of  her  husband, 
she  has  a  larger  power  of  disposition  than  that  which  she  pos- 
sesses for  purely  worldly  purposes  To  support  an  alienation 
for  tho  last,  she  must  show  necessity.  On  the  other  hand, 
^t  may  be  taken  as  established,  that  an  alienation  by  her 
which  would  not  otherwise  be  legitimate,  may  become  so,  if 
made  with  the  consent  of  her  husband's  kindred.  "  [Collector 
of  MasuMpatam  V.  Ocuvaly  VenccMa  Narraiinapah,  (18G1)  8 
Moo.  I.-  A.  529,  at  551.] 

**  The  kindred  in  such  ca^e,  "  their  Lordships  observe  in  a 
Uter  case,  **  must  generally  be  understood  to  be  all  those  who 
are  likely  to  be  interested  in  disputing  the  transaotion.  At  all 
events,  there  should  bo  such  a  concurance  of  the  members  of  the 
£aniily  as  suffices  to  raise  a  presumption,  that  the  transaction  wa| 
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a  fair  otto,  and  one  justified  by  ELinda  law.  "  [Rmj  LuJchee 
Dahea  v.  Qookul  Chunder  Chty*Jodh\iry,  (H69)  13  Moo.  L  A.  209 
at  22^.] 

Upon  the  practical  application  of  this  general  principle,  there 
has  been  much  discussion  in  the  High  Courto  in  India.  A  Fall 
Bench  of  the  High  Court  at  AlUhabad,  in  the  case  of  Ramphal 
Bai  V.  TvZa  Kuari  fl883)  I.  U  R,  6  All,  116.  considered  that: 

*  The  plain  principle  deducible  from  these   rulings  of  the 
Privy  Council  is  that  in  order  to  validate  an  alienation  by  a  Hin* 
du  widow  o(  her  deceased  husband's  estate    for  purposes    other 
than  those  sanctioned  by  the  Hindu  law,  it  must  have  the  con- 
sent of  all  those  among  his  kindred  who  can    reasonably  be  re- 
garded as  having  an  interest  in  questioning  the  transaction."  And 
they  accordingly  held  that  the  consent  of  the  heir  presumptive 
to  an  alienation  by  a  widow    was  not  sufficient  to    defeat  the 
rights  of  a  more  remote  reversioner  and  that  an  assignment  by 
the  widow  to  the  heir  presumptive  had  no  greater  effect  in  her 
favour  than  it  would  have  had  if  he  had  been  a  stranger.  "  We 
think,"  say  the  learned  Judges,  'that  the  spirit  of  the    Hindu 
law  is  to  keep  the  right  of  succession  to  the  deceased  husband's 
estate  open  until  the  widow's  death,  free  of  any  control  by  her 
except  in  such  cases  as  she  has  a  power  to  ad  jpt  and  that  no 
reversioner  possesses  srch  a  present  veste  1  interest  as  enable8|him 
to  combine  with  her  in  defeating  his  co-reversionera    In  other 
words,  her  right  and  theirs  have  one    common  basis,  that    of 
survivorship  to   the     widow,    and    it    is    incapable   of   anti« 
cipation.  " 

The  High  Court  of  Calcutta  has  taken  a  different  view, 
based  upon  a  long  current  of  authority  in  that  Court,  albeit  two 
of  the  learned  Judges,  Qarth,  C.  J.  and  Pigot,  J.  considered  that 
the  principles  on  which  the  decision  was  founded  were  open  to 
great  objection.  In  the  case  of  NchohishoTe  Sarma  Roy  v.  Hari 
Nath  Sarma  Roy  fl884)  L  L.  R.  10  Calc.  1102.  a  Full  Bench 
held  that  under  the  Hindu  law  current  in  Bengal : 

^A  transfer  or  conveyance  by  widow  upon  the  ostensible 
ground  of  legal  necessity,  such  transfer  or  conveyance  being 
assented  to  by  the  person  who  at  the  time  is  the  next  reversion* 
etwH    conchide   another   person    not  a    party  thereto^  who 
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is  the  actual  reversioner,  upon    the  death  of  the   widow,  from 
assertiDg  his  title  to  the  property.** 

The  ground  of  the  decision  is  thus  shortly  stated  by 
Garth,  C.  J. : 

*'If  it  is  once  established  as  a  matter  of  law,  that  a  widow 
may  relinquish  her  estate  in  favour  of  her  husband's  heir  for 
the  time  being,  it  seems  impossible  to  prevent  any  alienation 
which  the  widow  and  the  next  heir  may  agree  to  make." 

And  more  fully  by  Mitter,  J  : 

''Whatever  conflict  there  may  be  upon  the  question  whether 
a  Hindu  widow  may  sell  the  whole  inheritance  without  any  legal 
necessity,  merely  with  the  consent  of  the  next  male  heir,  there 
is  no  conflict  in  the  decisions,  since  the  case  of  Jadamoney  was 
decided  in  the  late  Supreme  Court  of  Calcutta,  upon  the  question 
whether  the  relinquishment  by  a  Hindu  widow  of  her  estate  to 
the  next  male  heir  of  her  husband  is  valid  or  not.  Such  relin* 
quishment  by  the  widow  has  been  held  for  a  long  series  of  yean 
to  be  valid.  But  if  the  widow  is  competent  to  relinquish  her  estate 
to  the  next  made  heir  of  her  husband,  it  follows  as  a  logical 
consequence,  that  she  can  alienate  it  merely  with  his  consent 
without  any  legal  necessity." 

In  a  subsequent  case  {Radha  Shyam  v.  Fay  Ram  Senapati 
(1890)  L  L  R.  17  Calc  896.  the  same  High  Court  held  that  the 
consent  must  be  of  the  whole  body  of  persons  constituting  the 
next  reversion. 

The  Calcutta  decision,  of  course,  is  not  binding  upon  other 
High  Courts,  but  it  has  been  followed  in  Madras.  In  the  case  of 
Marudamuthu  Nadan  v  Srinivaaa  PiUai  (1898)  L  U  R.  21 
Mad.  128.  decided  by  a  Full  Bench  of  the  Madras  High  C!ourt 
in  1898;  Subramaina  Ayyar,  J.  says  : 

''  I  thii  k  it  necessary  to  go  into  the  question  whether  the 
Hindu  law,  according  to  the  texts  or  the  commentaries,  lends 
Bupport  to  the  doctrine  that  a  female  holding  a  qualified  estate 
can  validly  surrender  such  an  estate  so  as  to  entitle  the  then  im* 
mediate  reversioner  to  enter  upon  the  inheritance  and  to  hold  it 
absolutely,  as  it  the  succession  had  opened  by  the  nature  or  civil 
death  of  the  qualified  owner.  Though  there  has  been  no  course 
of  decisions  on  the  point  in  this  Presidency  as  in  Bengal,yet  ins- 
tances have  occurred  which  show  that  parties  have  acted  upon 
the  view  that  such  surrenders  are  valid  in  these  parts   as   welL 
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This  appears  even  from  some  of  the  cases  which  have  come  be- 
fore the  Court.  Since  there  in  nothing  is  th*^  doctrine  itself  which 
makes  it  less  suited  to  the  community  in  this  Presidency  than 
to  the  community  in  Bengal,  it  is  not  surprising  that  the  Cal- 
cutta rulings  have  in  practice  been  followed  in  this  Presidency 
also.  In  such  circumstances  the  rule,  as  stated  by  the  Judicial 
Committee  in  Behari  Lai  v,  Madho  I/il  (1891)  L.  R.  19  I.  A. 
30;  I.  L.  R.  19  Calc.  23G  should,  I  think,  be  taken, to  be  a  rule 
applicable  to  this  Presidency  too,  subject,  no  doubt,  to  the  res- 
triction pointed  out  by  their  Lordships,  viz.,  that  the  surrender 
should  be  absolute  and  complete,  and  that  the  whole  limited 
estate  should  be  withdrawn,  a  restriction  that  would  guard  aga- 
inst the  injurious  results  which  would  follow  if  the  rule  were 
not  so  qualified." 

The  question  was  also  considered  by  High  Court  of  Bom* 
bay  in  1901  in  the  case  of  YinayaiJc  v.  Qovind.  (1900)  L  L. 
B.  25  Bom.  129.  In  the  course  of  his  judgement.  Jenkins,  0.  J., 
says  (at  p.  133); 

**  There  can  be  no  question  that,  apart  from  1^1  necessity, 
a  widow  can  validly  alienate  land  that  has  devolved  upon  her 
from  her  husband    with  the    consent  of  the  reversioner.    The 
bisis  on  wliich  this  rests  is  a  matter  of  controversy.    The  High 
Court  of  Calcutta  on    the    whole  appears  to  favour   the   view 
that  the  consent  derives  its  effect  from  the    power  supposed    to 
.  reside  in  a  widow  of  accel  mating,  by  the  surrender  of  her  own 
interest,    the  interests  of  the  revers'oncrii     It  is  impossible  not 
to  feel  some  difficulty  as  to  this   doctrine. ....•The  other  view 

is  that  the  consent  of  the    persons    interested  to  oppose    the 
transaction  evidences  its  propriety,  if  not    its  actual    necessity. 
This  has  a    parallel  in  the  law  relating  to  a  widow's    adoption 
under  eertain  circumstances,  and  it  finds  support  in  the  texts 
......This  view  has  too.  in  a  measure,  the  sanction  of  the  Privy 

Council  " 

And  he  quotes  the  ca^es  in  8  Moo.  I.  A.  and  13  Moo. 
L  A.  which  have  been  already  referred  to  "  Turning  then  to 
Pombay, "  he  gfoea  on  to  say,  *♦  the  High  Court  here  appears 
to  have  accepted  this  view  rather  than  that  which  finds, 
fovour  in  Calcutta.  "  In  the  same  qase  Ranade,  J.  obs^rye^ 
(at  p.  139): 
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*  The  Bengal  theory  that  the  widow's  interest  was  a  life  ^  Q' 
iaterest,  and  that  her  aurrender  or  release  of  that  interest  to  i907. 
the  next  reversioner  accelerates  his  obtaining  the  fall  title  has 
never  met  with  much  acooptince  on  this  side  of  India.  Our 
leading  case— Far^'ivan  Rangji  v.  Ohebji  Ookaldaa,  (1881) 
I  L  R,  5  Bool  563,  lays  down  that  the  consent  must  be  of 
all  the  kindred,  but  that  does  not  mean  that  every  single  mem- 
bor  who  is  a  kindred  must  actually  join  in  the  conveyance.  "  

And  the  conclusion  to  which  he  comes  is  that,  in  order 
to  validate  an  alienation  by  a  widow  otherwise  than  from  legal 
neoeesity, 

"  The  consent  of  the  reversioners  must  be  of  such  kindred 
the  absence  of  whose  opposition  raises  a  presumption  that  the 
alienation  was  a  fair  and  proper  one. " 

The  principle  being  thus  admitted  by  the  High  Courts  in 
India,  the  question  of  the  qiiantnm  of  consent  neeessiry  only 
remaina  The  High  Court  of  Allahabad^  indeed,  does  not  recog- 
nize  the  validity  of  surrenders  in  favour,  or  alienations  with 
the  consent,  of  presumptive  reversioners,  so  as  to  defeat  the  title 
of  the  actual  reversioner  at  the  time  of  the  widow's  death.  But 
this  restriction  is  at  variance  with  the  principle  itself,  and  is 
not  in  accordance  with  the  practice  in  other  parts  of  India  in 
which  the  Mitakshra  law  prevails.  Their  Lordships  have  not 
been  referred  to  any  cases  in  the  Province  of  Oudh  in  which 
this  restriction  has  baen  aoted  upon;  and  though  they  would 
bo  unwilling  to  extend  the  widow's  power  of  alienation  beyond 
its  present  limits,  they  cannot  adopt  the  further  limitation 
which  the  Allahabad  High  Court  has  sought  to  •establish.  They 
argee  with  the  High  Court  of  Calcutta  Radha  Shyara  v.  for 
Ram.  (1890)  I.  L.  R.  17  Calc.  896  that  /ordinarily  the  con- 
sent of  the  whole  body  of  persons  constituting  the  next  rever- 
sion should  be  obtained,  though  there  may  be  cases  in  which 
special  circumstances  may  render  the  strict  enforcement  of  this 
rule  impossible. 

Applying  this  rule  to  the  case  now  under  consideration, 
the  Judicial  Commissioner  as  found  that  "  of  the  reversionary 
heirs  who  executed  the  deeds,  Hanuman  Sing  and  Sheo 
Dayal  Singh  were  four  degrees  removed,  and  Sheo  Bakhsh 
Singh,  Sheo  Narain  Singh,  Baijnath  Singh,  and  Matadin  Singh 
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were  five  degrees  removed  from  Jai  Singh,  the  common  an- 
cestor of  themselves  and  Sitla  Bakhsh  Singh.  There  do  not 
appear  to  have  been  any  other  reversionary  heirs  alive  at  the 
time  of  the  transfers,  superior  in  degree  to  Hanuman  Singh 
and  Sheo  Dayal  Singh,  or  equal  in  degree  to  Sheo  Bakhsh 
Singh,  Sheo  Narain  Singh,  Baijnath  Singh,  and  Matadin  Singh, 
or  indeed  any  other  reversionary  heirs  at  all  in  the  time  of 
JaiSinghRai.  "  Their  Lordships  agree  with  the  Judicial  Com- 
missioner that  the  consent  of  these  persons  was  sufficient^ 
and  that  it  is  immaterial  that  it  was  given  after  the  execution 
of  the  deeds.  Omnis  ratihabUio  retrotrahituret  mandato 
priori  aequiparatur.  The  appellants  who  claim  through  Mata- 
din Singh  and  Baijnath  Singh  must  be  held  bound  by  the 
consent  of  their  fathers. 

Their  Lordship  will  humbly  advise  His  Majesty  that  the 
appeal  ought  to  be  dismissed  and  the  decree  of  the  Judicial 
Commissioner  dated  the  6th  March  1900  confirmed.  The 
appelants  must  pay  the  costs  of  the  appeal. 

Appellants'  Solicitors — Barrow,  "Rogers  and  Nevill, 

Respondent's    Solicitors. — Wathins    and  Lempriere. 

Appeal  dismissed. 


BIBI  PHULKUNWAR. 
Versus 
P .  c.  GHANSHYAM  MISRA  and  ANOTHER. 

1907.  Court  Fees  Act  (VII  of  1870),  Sched.  S  AH.:17  Clause  I.-^ode 
Kovember  19.  ^f  ^^  Procedure  Act  XIV  of  1S82\  section  %8S— 
Valuation  of  the  suit. 

Where  a  party  prefers  a  claim  to  any  property  in  execu- 
tion of  a  decree  but  fails  to  establish  it  and  brings  a  suit  to 
establish  the  right,  the  suit  is  of  the  nature  described  in  sec- 
tion 283,  of  the  Code  of  Civil  Procedure,  Tho  plaint  is  gover- 
ned by  the  first  head  of  Article  17  of  schedule  II,  of  the 
Court  Fees  Act,  and  is  chargeble  with  only  a  ten-rupee 
stamp. 

The  value  of  the  action  must  mean  the  value  put  by  the 
plaintiflF,  and  the  sum  in  the  execution  of  the  decree  ii  not 
the  criterion.    There  is  in  the    statute  no  general   or    over 
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riding  reference  to  value.  The  terms  of  sub-section  I  of 
article  17  contains  no  reference  to  value.  In  short,  the  statuto, 
for  good  reasons  or  bad,  has  dealt  with  certain  actions  irres- 
pective of  value;   and  the  present  action  is  one  of  them. 

Dhondo  Sakharam  Kulkarni  v.  Oovind  Babaji  Kulkarni^ 
I.  Li  R..  9  Bom.,  20  approved. 

Appeal  against  the  judgment  of  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal, 

The  material  facts  appear  from  the  judgment. 
The  judgment  of  their  Lordships  was  delivered  by 

Lord  Kobirtson. — The  sole  question  in  this  appeal  is 
what  it  the  proper  court  fee  payable  on  the  plaint  in  the  suit. 
The  Act  governiig  the  question  is  the  Court  Fees  Act  (VII 
of  1870).  Proceeding  on  the  theory  that  what  was  due  was 
Rs.  20,  the  appellant  stamped  her  plaint  accordingly;  her  suit 
was  dismissed  in  the  court  of  first  instance  on  the  ground 
that  her  plaint  was  insufficiently  stamped;  and  this  judgment 
was  affirmed  by  the  High  Court  of  Bengal  in  the  judgment 
now  appealed  against.  The  present  appeal  has  been  heard 
exparte. 

For  the  right  determination  of  the  question  at  issue  it  is 
necessary  to  ascertain  what  are  the  objects  and  the  nature  of 
the  suit.     Now,  fortunately,  this  is  not  dubious.    The    plain- 
tiff smccinctly  and  accurately  states  that  the  cause  of  action 
accrued  on  24th  April  1899,  that  being  the  date  of    a  judg- 
ment pronounced  against  her  in  the  Court  of  the  Subordinate 
Judge  of  Purneah  in  certain  execution  proceedings.  What  had 
taken  her  into  that  Court  was  this:  she  had  bought  a  property 
from  the  second  respondent  and  had    taken    possession  and 
was  registered  as  a    proprietor.    After  and    notwithstanding, 
this,  the  first  respondent,  purporting  to  be  a  creditor    of   the 
second  respondent  under  a  decree  for  Rs.  62,022  attached  the 
property  and  advertised  it  for  sale.  The  appellant  lodged  with 
the  Subordinate  Judge  of  Purneah,  before  whom  the  execution 
proceeding  took  place,  a  claim  to  the  property  claiming  that 
her  right  should  be  declared  and  that    an    injunction     should 
issue  against  the  execution  of  the  decree  held  by  the  first  res* 
pendent.  This  claim  was  rejected  by  the  Subordinate  Judge  on 
24th  April  1899,  and  his  decree  is  the  cause  of  action  in  the 
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suifc  which  gives  rise  to  this  appeal. 

Now  the  right  of  the  appellant  to  sue  for  the  establish- 
ment of  her  right,  which  the  Subordinate  Judge  had  negatived, 
rests  on  the  283rd  section  of  the  Civil  Procedure  Code  (XIV 
of  1882\ 

**  The  party  against  whom  an  order  under  ss.  280,  281, 
or  282  is  passed  may  institute  a  suit  to  establish  the  right 
which  he  claims  to  the  property  in  dispute;  but.  subject  to 
the  result  of  such  suit,  if  any,  the  order  shall  be  conclusive." 

This  is  clear  •£  itself,  and  the  High  Court,  in  the  judg- 
ment appealed  against,  describes  the  suit  as  **  of  the  nature 
referred  to  in  section  283.  *' 

Having  thus  ascertained  what  is  the  nature  of  the  suit, 
their  Lordships  turn  to  the  Court  Fees  Act  to  see  whether 
such  actions  of  appeal  are  specifically  dealt  with;  for  it  is  only 
if  they  are  not  specifically  dealt  with  that  the  task  arises  of 
finding  to  which  group  of  cases  this  is  to  be  assigned  Now, 
the  17th  article  of  schedule  II.  is  expressly  made  to  apply 
to  "  Plaint  or  memorandum  of  appeal  in  each  of  the  following 
suits.  ** 

**  1.  To  alter  or  set  aside  a  summary  decision  or  order  of 
any  of  the  Civil  Courts  not  established  by  Letters  Patent,  or 
of  any  Revenue  Court.  " 

Now  this  is  an  exact  description  of  the  efifect  of  the 
appellant's  suit.  It  is  true  that,  instead  of  asking  the  court 
to  alter  or  set  aside  the  decree  which  is  the  cause  of  action, 
she  categorically  asks  from  the  Court  the  several  decrees 
which  she  had  asked  from  the  Subordinate  Judge,  and  which 
the  Subordinate  Judge  had  refused.  But  this  is  ^a  merely 
verbal  or  formal  difference,  and  section  283  of  the  Civil  Pro  • 
cedure  Code,  under  which  section  the  action  is  brought, 
recognizes  such  a  suit  as  not  merely  an  appropriate,  but  the 
only  mode  of  obtained  review  in  such  cases. 

Their  Lordships  are  accordingly  of  opinion  that  the  first 
head  of  article  17  of  Schedule  II.  applies  to  the  case.  This 
view  is  opposed  not  only  to  that  of  the  respondents  and  of 
the  High  Court,  but  to  that  of  the  appellant.  Misled  by  the 
fofm  of  the  action  directed  by  section  283,  both  parties  have 
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treated  the  action  as  if  it  were  not  simply  a  form  of  appeal 
but  as  if  it  were  unrelated  to  any  decree  formiug  the  cause 
of  an  action.  Accordingly,  on  the  one  hand,  the  appellant, 
pointing  to  her  prayer  for  a  declaration,  says  she  pays  Es.  10 
on  that,  and,  pointing  to  her  prayer  for  injunction,  says  she 
pays  other  Re.  10  on  that,  In  their  Lordship's  judgment, 
this  is  not  the  proper  view  of  the  suit  taken  as  a  whole;  but, 
if  it  were,  it  would  be  extremely  difficult  for  the  appellant  to 
bring  her  suit,  which  asks  consequential  relief  as  well  as  a 
declaratory  decree,  within  the  enactment  which  she  invokes. 

On  the  other  hand,  the  respondents  equally  ignore  the 
essential  fact  that  this  is  a  plaint  for  review  of  a  summary 
decision;  and  they  go  on  to  bring  the  action,  treated  as  an 
original  action,  within  the  class  of  cases  where  the  court  fees 
are  ad  valorem  of  the  action.  It  is  not  necessary  to  discuss 
this  in  detail;  but  their  Lordships  are  not  satisfied  that,  even 
if  the  value  of  the  action  determined  the  fee,  the  respon- 
dents have  rightly  ascertained  the  value.  What  they  have 
done  is  simply  to  take  the  sum  in  the  execution  decree.  This 
is  plainly  a  fallacious  proceeding.  The  value  of  the  action 
must  mean  the  value  to  the  plaintiff.  But  the  value  of  the 
property  might  quite  well  be  Rs.  1,000,  while  the  execution 
debt  was  Rs.  10,000.  It  is  only  of  the  execution  debt  is  less 
than  the  value  of  the  property  that  its  amount  affects  the 
value  of  the  suit. 

Their  Lordships,  however,  are  satisfied  that  there  is  in 
the  statute  no  general  or  overriding  reference  to  value.  The 
terms  of  sub-section  1  of  article  17  (which  they  had  to  apply) 
contains  no  reference  to  value-  In  like  manner  the  class  of 
suits  dealing  with  arbitration  awards  is  coupled  with  suits 
such  as  that  immediately  in  question  ;  awards  may  be  of  value 
Rs.  10  or  of  value  Rs.  100,000 ;  and  yot  no  distinction  is 
made.  In  short,  the  statute,  for  good  reasons  or  bad,  has 
dealt  with  certain  actions  irrespective  of  value  ;  and  the  pre- 
sent action  is  one  of  them. 

This  being  a  matter  of  practice,  although  to  be  deter- 
mined by  statute,  their  Lordships  would  willingly  have  given 
much  weight  to  any  consentaneous  practice.  But  while  the 
respondents  can  claim  to  be    supported    by    decision    of  the 
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Calcutta  and  Allahabad  High  Courts,  there  is  a  contrary 
decision  in  the  Bombay  High  Court— Morwio  Sakharam  Kid- 
karni  v.  Oovind  Babaji  Kulkarni,  (1884)  I.  L.  R,  9  Bom. 
20,  which  has  the  high  authority  of  Sir  Charles  Sargent,  whose 
judgment  is  in  accordance  with  the  conclusion  at  which  their 
Lordships  have  arrived. 

It  is  a  singular  fact  that  while  the  ratio  of  the  appellant's 
case  is  at  variance  with  that  which  their  Lordships  adopt, 
there  is  only  a  diflference  of  Rs.  10  in  the  practical  result, — 
the  appellant  having  maintained  that  she  was  liable  fcr  Rs. 
20,  while  she  was  truly  liable  for  only  Rs.  10.  On  the  other 
hand,  the  sura  held  due  in  India  was  Rs.  1,320  and  this  was 
the  result  of  the  ad  valorem  theory.  It  is  to  be  observed 
that  the  appellant  did  not,  as  she  should  have  done,  stand 
on  the  first  clause  of  the  17th  article  of  schedule  II.,  but, 
on  the  contrary,  contributed  to  mislead  the  courts,  by  ad- 
vancing  a  theory  which  was  as  unsound  as  that  of  the  res- 
ponnents.  Their  Lordships  think  that,  in  these  circumstances 
the  justice  of  the  case  is  met  by  the  first  respondent  (who 
alone  appeared  in  the  suit)  paying  half  of  the  appellant's 
costs  in  the  High  Court  and  in  England. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  the  appeal  ought  to  be  allowed,  that  the  decrees  of  the 
High  Court  and  the  court  of  the  Subordinate  Judge  ought 
to  be  discharged,  that  the  case  ought  to  be  remitted  to  the 
High  Court  with  a  view  to  the  necessary  steps  being  taken 
to  dispose  of  the  remaining  issues  reserved  by  the  Subordi 
nate  Judge  for  future  consideration,  that  the  first  respondent 
ought  to  pay  half  the  appellant's  costs  in  the  High  Court, 
and  that  the  costs  in  the  court  of  the  Subordinate  Judge 
ought  to  be  dealt  with  by  the  Subordinate  Judge  after  the 
other  issues  have  been  disposed  of. 

The  first  respondent  will  pay  half  the  appellant's  costs  of 
this  appeal 

Solicitor  for  the  appellant,  Mr.  C.  Q.  Farr. 
Jlespondents  werp  not  represented. 

Cause  remanded. 
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[  Appeal  from  Bengal.  ]  P-  ^• 

PRESENT-iiorci  Robertson,  Lord  CoUins,  Sir  Arthur   WiUon.  1907. 

FATIMA  BIBI  And  Others,  Appellants,  2  December. 

V. 

SHEIKH  AHMED  BUKSH  and  Others,  Respondents. 

Mahomedan  Law— Gift — Marz  ulrmotU-^Right'  ted  to  be^ 
applied — Pradiee  where  concurrent  findings  of  fact  are  under 
consideration. 

Where  the  queBtion  was  whether  a  certain  deed  of  gift' 
made  by  a  deceased  Mahomedan  donor  in  favour  of  his  son 
was  invalid  by  reason  of  the  Mahomedan  Law  of  Mariul-inbut 
relating  to  gifts  made  in  death  illness  and  the  Courts  in* 
India  applied  the  test  which  was  treated  as  decisive  on^  this 
point,  viz.,  was  the  deed  of  gift  executed  by  the  do&ee  under 
apprehension  of  death? — their  Lordships  held  that  the  test 
applied  was  the  right  one. 

Appeal  from  a  decree  of  the  abovementiobed  High'  "Court, 
dated  14th  August  1903,  affirming  a  decree  of  the  Sutordi- 
nate    Jud^e  of  Cuttack,  dated  20th  August  1900. ' 

The   principal  question  for  their   Lordship's  consideration  ~ 
was    whether  under  the    Mahomedan    Law  a    deed  of  gift 
executed    on  21st  May  1897    by    one    Moulvi   Dadar  Buksh 
in    favour  of   his    son,    Respondent    Slieikh  Ahmed  Biiksh, 
was  valid. 

Mr.  Sardine,  K.  0.,  and  Mr.  Ross  for  the   appellants. — 

Mr.  DeChruyther  for  the  respondent. 

Their  Lordship's  Judgment  was  delivered  by 

Lotd  Collina — The  question  in  this  case  is  whether  a 
certain  deed  of  gif^  made  by  one  Moulvi  Dadar  Bukhsh  de- 
ceased in  favour  of  his  son  Sheikh  Ahmed  Bukhsh  is  invalid 
by  reason  of  the  Mahomedan  law  of  marz-ul^mout  relating  to 
gifts  made  in  death  illness.  The  deed  was  executed  on  the 
21st  May  1897,  and  on  the  27th  of  the  same  month  Moulvi  Da- 
dar Bakhsh,  the  donor,  died.  A  great  number  of  objections  tp 
the  deed  were  urged  by  tbe  Appellants  (the  Defendants)  before 
the  Subordinate  Judge,  all  of  which  were  considered  in  groat 
detsil  and  overruled  by  him  in  a  most  elaborate  judgment 
in  favour  of  the  Respondents.  That  judgment  was  affirmed. 
on  a  peal  by  the  High  Court  at  Fort  William,  and  it  as  the 
conctirrent  judgments  ef  these  two  tsibunals  that  this  Board 
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is  now  called  upon  to  overrule.  The  only  point  which  the 
Appellants  have  argued  on  this  occasion  was  that  which  no 
doubt  goes  to  the  root  of  the  matter,  viz.^  whether  the  gift 
was  invalid  under  the  law  of  marz-uUmaut  The  test  which 
was  treated  as  decisive  of  this  point  in  both  Courts  was,  Was 
the  deed  of  gift  executed  by  Dadar  Buksh  under  apprehen- 
sion of  death  ?  This,  which  appears  to  their  Lordships  to  be 
the  right  question,  is  essentially  one  of  fact,  and  of  the  wei- 
ght and  credibility  of  evidence  upon  which  a  Court  of  review 
can  never  be  in  quite  as  good  a  position  to  form  an  opinion 
as  the  Court  of  first  instance,  and  it  would  probably  be 
enough  to  prevent  this  Board  from  interfering  if  it  should 
appear  that  there  was  evidence  such  as  might  justify  ei&her 
view  without  any  clear  preponderance  of  probability.  Their 
Lordships  are,  however,  clearly  of  opinion  that  the  reasons 
given  both  by  the  Subordinate  Judge  and  by  the  High  Court, 
which  they  will  not  repeat,  establish  a  large  preponderance 
of  probability  in  favour  of  the  conclusion  at  which  they  both 
arrived. 

Their  Lordships  will  therefore  humbly  advise  His  Maje- 
soy  that  this  appeal  be  dismissed. 

The  Appellants  will  pay  the  costs  of  the  first  Respon- 
dent, who  alone  defended  the  appeal. 

Solicitor:  Mr.  (?.  C  Farr.  for  the  Appellants. 

Solicitor:  Mr.  W.  W.  Bm  for  the  Respondents. 

Appeal  dismissed. 


[Appeal  from  the  Chief  Cotjbt  of  Lower  Borma.] 

Present:    Lord  Robertson,  Lord  Collins,  Sir  Artiiur 

Wilson. 

MA  WUN  DI  AND  ANR.,  Appellants, 

V. 

MA  KIN  AND  ORS.,  Respnndents. 

Marriage — Presv^mpiion  arising  from  cohabitation  with 
hnbit  and  repute — Conditions  precedent  to  its  application-^ 
Practice — point  not  siubmitted  to  either  Court  in  India 
raised  before  the  Privy  Council. 

Before  applying  the    general   presumption    of    marriage 
arising  from  cohabitation  with  habit  and  repute  it    is    neoea 
vary  to  make  sure  that  there  are    the    conditioiLS    neoesiary 
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for  its  existence,  riz.,  firstly,  there  must  be    some    body    of  P.  0. 

neighbours,  many  or  few,  or  some    sort    of  public,    large   or  1907, 

small,  before  repute  can  arise;  and,  secondly,  the    habit    and 

repute  which  alone  is  effective,  is  habet  and    repute    of  that  ^*"   yf 

particular  status  which,  in  the  country  in  quesfeion,  is    lawful  MaKin. 

marriage. 

The  difference  between  English  and  Oriental  customs 
about  the  relations  of  the  sexes  made  such  caution  specially 
necessary  in  the  present  case. 

Their  Lordships  of  the  Judicial  Committee    declined  to 

entertain  a  point  urged  by  the  Appellants  as  being    covered 

by  the  language  of  one  of  the  issues  raised  in  the  case  when 

it  appeared  that  the  parties  by  their  conduct  of  the  case  had 

construed  it  in  a  narrower  sense. 

Mr.  Roskill  K.  C.  and  Mr.  J.  W.  McCarthy  for  the 
appellants. 

Mr.  CowelL  for  the  Respondents  was  not  called    upon. 

Their  Lordships'  Judgment  was  delivered  by 

Lord  Robertson.— The  question  in  this  appeal  is  one 
of  fact;  and  it  has  been  decided  against  Appellants  by  two 
Courts.  The  case,  however,  deserves  attention,  for  there 
has  been  a  strong  appeal  made  to  the  general  presumption 
of  marriage  arising  from  cohabitation  with  habit  and  repute. 

It  is  necessary,  before  applying  this  presumption,  to 
make  sure  that  we  have  got  the  conditions  necessary  for  its 
exiatence.  It  is  not  superfluous  to  suggest  that,  first  of  all, 
there  must  be  some  body  of  neighbours,  many  or  few,  or 
gome  sort  of  public,  large  or  small,  before  repute  can  arise. 
Again,  the  habit  and  repute,  which  alone  is  effective,  is  habit 
and  repute  of  that  particular  status  which  in  the  country  in 
question,  is  lawful  marriage. 

The  ^differences  between  English  and  Oriental  ous* 
toms  about  the  relation  of  the  sexes  make  such  caution  espe- 
cially necessary.  Among  most  English  people,  open  cohabi- 
tation without  marriage  is  so  uncommon  that  the  fact  of 
cohabitation  in  many  classes  of  society  of  itself,  sets  up,  as 
matter  of  fact,  a  repute  of  marriage.  But,  in  countries  where 
customs  are  different  it  is  necessary  to  be  more  discrimina- 
ting, more  especially  owing  to  the  laxity  with  which  the 
word  "  wife  "  is  used  by  witnesses  in  regard  to  connexions 
1X0%  been  reprobated  b;^  opinion,  but  not  constituting  marriage.   ^  ^ 

igi  ize      y  g 


P^.  I^  the  present  case  the  broad  facts  are    th^ae:    a  domi- 

iW,  ,  ciled  Burman,  Maunjj  Oale,  has  his  house  and  wife  at    Monl- 

M»-Wtm  Di     ,^®"^  ^  Burma;  his  business  took  him  to  Siam,  and  there    he 
■'    ^▼J^/  lived  for  years    with    various  other  women,    and    with  the 

.,  ^^..^^  principal  Appellant  Ma  ,Wun  Di,  who,  for  shortness,    will  be 

Lord  Robertson  called  the  Appellant.  The  Appellant  has  maintained  that 
while  the .  other  women  were  concubines,  she  was  a  wife, 
ti^ken  $M  a  second  wife,  the  first  wife  being  all  the  time  in 
Burma.  The  opposite  contention  is  that  while  the  Appellant 
was  older  than  the  other  women  (who  all  lived  in  the  same 
hou^e)  and  hf^;  for  that  reason  and  also  for  reaeons  of  choice, 
a  stronger  hold  on  the  man,  yet  she  had  not  made  out  the 
istatus  of  a  wife.  It  is  a  noticeable  feature  of  the  case  that 
the  Appellant,  in  her  own  evidence  ai\d  in  the  evidence  of 
other  witnesses  examined  for  her,  endeavoured  to  set  up  a 
marriage  ceremony  as  having  inaugurated  the  connexion,  but 
her  Counsel  in  the  appeal  declined  to  maintain  this  part  of 
her  case,  which  was  represented  as  resting  on  habit  and  re- 
pute. Now  the  first  difficulty  is  that  apparently  this  is  a 
part  of  the  world  where,  there  are  not  many  people  at  all  to 
act  the  part  of  neighbours  or  the  public;  and  at  all  events 
there  is  no  tangible  evidence  of  recognition  of  this  woman, 
in  her  quality  of  wife,  by  people  external  to  the  house  and 
independent  of  ^t.  What  evidence  she  has  is  that  of  the 
people  who  either  speak  to  the  abandoned  marriage  ceremo- 
ny or  distinguish  her  position  in  the  house  as  one  of  more 
consequence,  and  her  stay  in  it  as  of  longer  duration,  than 
those  of  the  other  women.  In  truth,  when  all  is  said  there 
is  little  more  pointing  to  marriage  than  the  use  of  the  word 
"wife"  by  some  of  the  witnesses;  and  the  most  cursory,  as 
well  as  the  most  careful,  examination  of  the  evidence  shows 
that  it  is  applied  bo  persons  whose  status  is  not  matrimonial 
Nor  has  the  Appellant,  in  evidence  or  in  argument, 
faced  the  grave  difficulty  which  arises  from  the  existen<^  of 
the  lawful  wife  in  Burma.  The  following  observations  of 
the  Chief  Judge  are  opposite  and  weighty:-* 

'*It  is  not  forbidden  to  a  Burman  Budhist  to  have  two  wives 
at  the  same  time;  but  it  is  universally  conceded  that  the  lead* 
ing  principle  of  Budhism  is  rather  monogamy  than  polygamy, 
tbai  poly^m^  is  rare  and  that  it  is    qonsidered    disrespect- 
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able.  On  the  contrvyi  I  should  be  inclined  to  say  that  if 
a  woman  cohabits  with  a  Burman,  whom  she  knows  to  be  the 
lawful  husband  of  another  woman,  the  presumption  i&  that  she 
is  a  mistress  and  not  a;wife;  and  I  would  add  that  the  presump- 
tion is  strengthned  if,  as  in  the  present  case,  the  cohabita- 
tion is  behind  the  back  and  lyithout  the  knowledge  of  the 
first  wife. 
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There  remains  to  be  noticed  one  point  which  the  Appe- 
llants' Counsel  treated  as  part  of  his  case  of  habit  and  re- 
pute, and  which  seemed  to  be  regarded  as  the  most  substa- 
ntial item  of  it.  Maung  Qale,  in  1887,  obtained  a  certificate 
of  nationality  as  "British  subject,  proposing  to  travel  in  Siam." 
In  1891  he  renewed  it;  and  as  part  of  the  docket  of  renewal, 
which  is  signed  by  the  Acting  Vice-Consul,  are  the  words; 
"Names  of  female  relations  living  with  Maung  Gale:(l)MaWun 
Di,  wife:  (2)  I  Mun,  sister-in-^law."  The  argument  upon  this 
document,  is  that  the  Appellant  could  only  be  entitled  to  ba 
immed  in  this  certificate  of  nationality  if,  by.  marriage,  she 
had  acquired  her  husband's  certified  nationality.  On  this,  how- 
ever, it  is  to  be  observed,  first,  that  this  is  not  evidence  of  re- 
pute at  all;  the  Fice-ConFul  is  not  proved  to  have  had  any 
personal  knowledge  of  these  people  at  all,  and  the  most  it  co- 
mes to  is  that,  on  this  occasion,  Maung  Gale  said  that  Ma 
Wun  Di  was  his  wife.  But,  further,  any  value  or  relevance 
which  this  writing  has  in  the  present  case  is  entirely  taken 
away  by  the  addition  of  the  sister-in-law,  who  on  no  theory 
was  a  naturalised  British  subject.  The  truth  probably  is  that 
the  entry  is  put  in  merely  as  an  item  of  information  iden- 
tifying Maung  Gale,  in  addition  to  those  giv^i  in  the  body 
of.  the  certificate. 

The  Appellant's  Counsel  endeavoured  to  ra^e  the  ques- 
tion whether  the  second  Appellant,  who  is  the  squ  of  the 
first  Appellant  by  Maung  gale  was  not  entitled  to  a 
Bhare  of  Maung  Gale's  estate  even  assuming  no  marriage 
to  be  proved.  Whether  the  third  issue  in  the  suit 
i^ras  in  its  terms,  susceptible  of  the  wider  coi^struction  thi(s 
suggested  for  it  or  not,  the  parties,  by  their,  ^conduct  of  the 
c^se,  have  construed  it  in  the  narrower  sense  of  assuming 
the  existence  of  a  marriage;  and  the  point  urged  by  Mr.  Ro- 
8ki)l  baving  been  submitted  i4  the    condupt  of^e    qi^se  ^o 
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neither  Court,  .  their  Lordships  are  unable  to  entertain  this 
question. 

Their  Lordships  will  humhly  advise  His  Majesty  that 
the  appeal  ought  to  be  dismissed.  The  Appellants  will  pay 
the  costs  of  the  appeal 

Solicitors:  Messrs,  Bramall  &  White,  for  the  Appellants. 

Solicitors:  Messrs.  Gregory    Day  <&    Co.,  for    the  Respo- 


ndents. 


Appeal  disTnissed. 
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(  Appeal  fbom  Bengal  ). 

Present!    Lord  Robertson.  Lord  Collins.  Sir 

Arthur  Wilson. 

MUSSUMMAT  WALIHAN  and  others,  Appellants. 

V. 

JOGESHWAR    NARAYAN  and  anr, 
Respondents. 

Practice^-^tSuit  for  possession — Failure  of  cause  of  action 
proper  decree  to  be  made — Collateral  issues,  Court's  power 
to  decide  and  pass  declaratory  decree. 

Where  the  Plaintiffs  asked  for  possession  of  their  mo- 
ther's property  on  the  ground  that  she  was  dead  and  the 
**  Court  held  that  it  was  not  proved  that  the  lady  was  dead, 
the  only  decree  that  could  be  made  was  that  the  suit  be  dismi- 
ssed. The  mere  circumstance  that  some  of  the  media  cone- 
ludendi  might  be  the  same  in  other  actions  did  not  vest  the 
Court  with  any  right  or  duty  to  pronounce  upon  them. 

This  was  an  appeal  from  a  decree  of  the  abovementioned 
High  Court,  dated  the  25th  of  June  1903,  affirming  a  de« 
cree  of  the  Subordinate  Judge  of  Bankipur,  dated  the  3lBt 
of  March  1900. 

Mr.  DeOruyther  and  Mr.  0.  A.  H.  Branson  for  the 
Appellants. 

The  Respondents  did  not  appear. 

Their  LoRasHiPs'  Judgment  was  delivered  by 

Lord  Robertson. — ^Their  Lordships  are  of  opinion  that 
this  action  ought  to  have  been  dismissed  with  costs,  add  the- 
refore this  appeal  should  be  allowed. 

The  suit  was  one  of  the  simplest  and  most  plainsailing 
character,  alike  in  the  ground  of  action  and  the  decree  soa- 
ght.  The  Plidptifis  (  the    pre^ejit    Respondentg  ^  claimed  tO 

Digitized  by  LjOOQIC 


21 


Pftrt  Vll 


have  posseBsion  of  their  mother's  property  on  the  ground  that 
she  was  dead.  The  Courts  held  that  it  was  not  proved  that 
that  the  lady  had  died  (  and  indeed  there  was  positive    evi- 
dence that  she  was  alive  ).  The  inevitable    inference    would 
seem  to  be  that  the  suit  should  be  dismissed.  The  Court  which 
tried  the     case,     however,    had,    very  naturally,    tried  the 
whole  case  at  once  and  had  to  deal  with  some  questions    as 
to  the  paternity  of  the  PlaintiflFs,  and  also  as  to  the  validity  of 
certain  gifts  by  the    mother.   These,    however,  were     merely 
argumentative    steps  towards  the  only  decree     sought,  viz.^ 
possession;  they  were  not  presented  by  the  Plaintiffs  as  separate 
and  substantive  questions  affecting  rights  other   than    that  of 
possession  of  their    (  alleged  )    deceased      mother's    estate. 
As    regards    one    of  those    questions,  it  is  plain  that    the 
validity    of  the  gifts,  the    lady  being  alive,    could    only    be 
determined  ,  with  her  as  a  party    to    the  suit.    Again,    the 
Court      might    quite    well  have     first     tried     the       issue 
whether  the  mother  was  dead;  and,  reaching,  as    it    did,  the 
conclusion  that  this  essential  &ct  was  not  proved ,  it  is  impo- 
ssible to  suggest  that  it  could  then  have  gone   on    to  take  up 
and  try  the  other  questions.  Yet  the   present  is  really    the 
same  question.  It  appears  to  their  Lordships  that    the  circu- 
mstance that  some  of  the  media  conclvdencU  might  be    the 
same  in  other  actions  does  not   vest    the    Court    with     any 
right    or  duty  to  pronounce  upon  them  in  a  suit  which  has 
gone  by  the  board  because  of  the    failure  of  the  ground    of 
action,  it  is  not  surprising  that  no  proposal  was  made  in  India 
to  amend  the  record,  and    the    record   presents  ita    original 
plain  simplicity. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
that  the  appeal  ought  to  be  allowed,  that  the  decrees  in  both 
Courts  below  ought  to  be  discharged  and  that  instead  thereof 
the  suit  ought  to  be  dismissed  with  costs  in  both  Courts  to 
be  paid  by  the  Respondents. 

The  Respondents  will  pay  the  costs  of  the  appeal. 

Solicitors:  Messrs.  Watkins  and  Lempriere  for  the 
Appellants. 

The  Respondents  did  not  appear. 

Appeal  allowed. 
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^2J^  [  Api>iUL  FROM  Allahabad.  ] 

l^  '  PRfigENT— Zord  Bohertson,  Lord  CoIUtis,  Sir  Arthur  WiUaiL 

5  D^^r.  MUSAMMAT  SURAJMANI  Axd  others,  Appellaijts. 

RABI  NATH  OJHA  Akd  Another,  Resw^dents. 

Hindu  Law — WUl — Gift  of  immoveable  property  to  a 
Hindu  widoW'-^JABlik— Absolute  estate. 

When  the  question  was  whether  a  Hindu  widow  acqtri- 
red  a  right  to  alienate  the  proferty  (imittioveable)  in  suit  un- 
der iBk  deed  of  gift  or  testamentary  disposltioti  of  her  late 
husband,  wherein  the  word  used  was  malik  wa  khttd  ikhtiyar, 
their  Lordships  held  that  in  order  to  ctft  down  the  fuM  pro-' 
prietary  rights  that  the  word  malifc  imiports,  something  mtfst ' 
be*  found  in  the  context  to  qualffy  it  and  that  the  fact  that 
the  debtee  was  a  woman  tod  a  widow  did  not  Suffice  to  dis^ 

place  the  pjfesumption  of  absolute  ownership' implied *5n%e 
word  malik.*  - 

The  dottee  dn  the  case  of  Lalit  Mohun   Singh    jBoy  v. 

Chuhkun  Lai  Bay.  L.  R.  24  L  A,  76  «.  e.  I.  L.  R.  24  CaL 
834  (1897)  was  a  man  but  the  principles  of  interpretation  laid 
down  in  that  case  were  of  general  application. 

Kollany  Kooer  v.  Luchmee  Pershad  24  W.  R.  395 
18T5.  referred  to. 

Appeal  from  a  decree  of'  the  abovementioned  High 
Court,  dated  2nd  November  1908,  aflSrming  a  decree  of  the 
Court  of  the  Subordinate  Judge  of  Qorakhpui^,  dated  11th 
March  1901. 

The  principal  question  raised  on  the  present  appdal  was 
whether  the  first  Appellant,  Musammat  Surajmani,  had  or  had 
not  the  power  of  alienation  in  regard  to  the  property  in  suit 

The  following  pedigree  will  help  to    explain  the  case:— 

ISGtWAR  NaTH  OjHA/ 


1st  vife  ^  2nd  wife 

Musammat  Dhan  MatL  Musammat  Surajmami 

I  (1st  Defendant).' 

Deo  Natb  Ojha  married 
Musammat  Saraswati. 

Pirthumani    daughter. 

I 

Rabi  Nsth  Qaaga  Dhaa 

(PlamiffNo.!).    (Plaintiff  No.  2) 
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•  Mr.  DeOruyther  for  Appellant.  P.  C, 

Mr.  R088  for  the  Respondents.  j907 

Their  Lordships'  Judgment  was  delivered  by  MuMkmmat 

Lord  Collins— This  is  an  appeal  from  the    High  Court  Surajmani 

at  Allahabad  affirming  the  decision  of  the  Subordinate  Judge  -g^^^  ilslih 

of  Goiakhpur.    The  question  is  whether  the  first    Appellant,  Ojha. 

Jklusammat  Surajmani,  acquired  a  right  to  alienate  the  property  — — 
now  in  suit  under  a  deed  of  gift  or  testamentary  instrument 
of  her  late  husband,  Ishwar  Nath  Ojha.    The  material   part 
of  the  document  is  as  follows: — 

"  I  now  of  my  own  free  will  and  accord  while*  in  a  sound 
state  of  mind  and  in  enjoyment  of  my  senses  make  a  gift  of 
the  entire  village  Dwarkapur  Nankar  iu  tappa  Asnari  and 
half  of  the  village  Telpurwa  in  tappa  Pachhar  to  Musammat 
Dhanmati,  my  first  wife,  the  entire  village  Doharia  Khurd  in 
tappa  Benjarha  and  half  of  Mauza  Telpurwa  aforesaid  to  Mus- 
ammat  Surajmani,  my  second  wife,  and  half  of  Mauza  Jamla 
Jot,  ^.6.^  an  eight  anna  share  in  it,  in  tappa  Barikpar  to  Mu- 
sammat Sarsuti,  my  daughter  in-law,  out  of  the  aforesaid 
property  without  consideration  on  the  conditions  that  during 
my  lifetime  I  shall  remain  in  possession  of  the  said  property 
as  heretofore,  and  my  name  shall  remain  recorded  in  respect 
of  it  in  the  public  records  and  the  Musammats  aforesaid  shall 
be  maintained  by  me,  that  after  my  death  they  shall  under 
this  document  get  their  names  recorded  in  the  public  records 
in  respect  of  their  respective  properties  given  to  them  and 
remain  in  possession  as  owners  with  proprietary  powers;  and 
that  if  perchance  I  have  a  male  issue  here  after,  this  deed  of 
gift  be  considered   null  and  void  as  against  him." 

The  words  translated  "as  owners  with  propriatary  powers" 
are  in  the  original  malik  wa  hhvd  ikhtiyar.  The  appel- 
lants contend  that  these  words  are  amply  sufficient  to  confer 
an  alienable  estate.  The  Respondents  on  the  other  hand  con- 
tended,  and  the  Courts  below  have  held,  that  under  these 
words  the  lady  took  no  more  than  the  ordinary  estate  of  a 
Hindu  widow,  which  is  inalienable  except  iu  special  conditions 
whicli  are  not  alleged  to  exist  in  this  case. 

^fter  the  death  of  her    husband  Mussammat    Surajmani 
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entered  in  to  possession  of  the  property  given  to  her  and  has 
purported  to  dispose  of  it  by  Will  in  favour  of  her  brother, 
Ram  Narain  Ojha.  The  present  suit  is  brought  by  the  Plain* 
tiffs  (Respondents)  as  hcird  of  Ishwar  Nath  and  of  Surajmani 
for  a  declaration  that  the  latter  was  incompetent  to  execute 
the  Raid  Will,  and  it  is  against  the  decision  in  their  favonr 
that  this  appeal  is  brought.  The  effect  ;of  the  word  maiik 
in  testamentary  gifts  has  been  often  discussed  in  cases  deci- 
ded in  the  different  Courts  in  India  where  there  has  been 
apparently  some  fluctuation  of  opinion.  For  instance,  since 
this  case  was  decided  iu  the  High  Court  of  Allahabad,  the 
same  Court,  differently  constituted,  has  refused  to  follow  it 
and  expressed  the  opinion  that  the  words  in  question  passed 
the  absolute  estate,  Padam  Lai  v.  Tek  Singh  I.  L.  R,  29 
All,  217  at  p.  F,  221-2  (1996). 

In  the  present  case  the  Subordinate  Judge  seemed 
to  recognize  that  the  trend  of  the  decisions  of  the  Calcutta 
Courts  was  opposed  to  this  view,  but  felt  bound  to  follow 
what  he  thought  was  the  result  of  the  Allahabad  cases,  which 
were  binding  upon  hira. 

In  Kcllany  Kooer  v.  Lwchmee  Pershad  24  W.  R.  395 
(1875),  decided  in  1875,  Mitter,  J.,  in  dealinur  with  the  ease 
of  a  Will  where  the  donees  were  the  widow  and  daughter 
of  the  testator,  and  the  word  "  malik  "  was  used,  thus 
expresses  himself  at  p.  (396): — 

**As  far  as  the  words  go,  I  think  it  is  plain  that  the  tes- 
tator intended  to  make  an  absolute  gift  of  his  property  in  fa- 
vour of  his  widow  and  daughter.  He  says  that  after  his 
death  they  shall  be  (maliks)  proprietors  and  his  entire  estate 
shall  devolve  upon  them.  In  Jotendro  Mohun  Tagore  v.  Oanen* 
dro  Mohun  Tagore  18  W.  R.  359  (1872)  the  Judicial  Commi- 
ttee  say  (at  p.  365):  'If  an  estate  were  given  to  a  o^an  simpler 
without  express  words'of  inheritance,  it  would,  in  the  absence 
of  a  conflicting  context,  carry  by  Hindu  law  (as  under  the 
present  state  of  the  law  it  does  by  will  in  England)  an  estate 
of  inheritance.  '  In  the  testamentary  instrument  under  onr 
consideration,  from  the  context  it  does  not  appar  that  the 
testator  intended  a  limited  gift  in  favour  of  Bani  Eooer  and 
Uma  Kooer.  Therefore  adopting  the  rule  of  construction  above 
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quoted  wo  most  hold  that  the  gift  in  question  was  an  absolute 
gift  tmlcBS  it  can  be  shewn  that  by  the  Hindu  law  gift  to  a 
female  meanfl  a  limited  gift  or  carries  with  it  the  effect  of 
creating  an  estate  exactly  similar  to  the  '  widows  estate'  under 
the  law  of  inheritance.  I  am  not  aware  of  any  such  provi- 
sion in  the  Hindu  law  nor  have  we  been  referred  to  any  autho- 
rity^ in  support  of  it." 

The  question  as  to  the  effect  of  the  word  malik  came 
before  this  Board  in  1897  in  the  case  of  LalU  Mohun  Singh 
Rof  V.  Chukkun  Lai  Boy  L.  R.  24  I.  A.  76  s.  c.  I.  L.  R. 
24'Cal,  834  (1897).  The  donee  in  that  case  was  a  man  but 
the  principles  of  interpretation  laid  down  were  of  general 
ap{riication.  Referring  to  the  donee  the  testator  said: — 

"  If  no  children  are  born  to  me... or  if  at  the  time  of  my 

death  they  are  not  alive,    then my  nephew becoming 

on  my  death  my  sthalabhishikta  and  becoming  owner  TAalik 
of  all  my  estates  and  properties,  &c.,  shall,  remaining  my 
sthalabhishikta,  obtaining  the  management  of  the  Iswarshebas 

enjoy  with  son,  grandson,  and  so   on  in    succession  the 

ptoeeeds  of  may  estate The  minor,  on  reaching  majo- 
rity, shall  exercise  ownership  (malikatwa)  over  all  the  pro- 
perties. 

Ill  delivering  the  judgment  Lord    Davey  at  p.  88  says, 

''It  was  nob  disputed.. .that  the  son  of  the  testator  if 
there  had  been  one,  for  his  daughter,  if  there  have  been  one, 
would  have  taken  an  absolute  heritable  and  alienable  estate. 

Nor  was  it  disputed  that  the  words  of  the  gift  to  the 
Appellant  was  such  as  to  confer  on  him  also  an  heritable 
and  alienable  estate.  The  words  '  become  owner  malik  of  all  . 
my  estate  aed  properties'  would,  unless  the  context  indicated 
a  different  meaning,  be  sufficient  for  that  purpose  even  with* 
out  the  words  *enjoy  with  son,  grandson,  and  so  on  in  succes- 
sion '  which  latter  words  are  frequently  used  in  Hindu  wills 
and  have  acquired  the  force  of  technical  words  conveying  an 
heritable  and  alienable  estate.  " 

This  case  seems  to  adopt  and  apply  the  same  view  of 
the  word  malik  as  was  taken  in  the  Calcutta  case  in  the 
KoUany  Kooer  v.  Luchmse  Pershad  24  W.  R.  395  (187£) 
above  cited,  with  the  result  that  in  order  to    cut    down    the 
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full  proprietary  rights  that  the  word  imports  something  musi 
be  found  in  the  context  to  qualify  it.  Nothing  has  been  found 
in  the  context  here  or  the  surrounding  circumstances  or  is 
relied  upon  by  the  Respondents  but  the  fact  that  the  donee 
is  a  woman  and  a  widow,  which  was  expressly  decided  in 
the  last-mentioned  case  not  to  suffice.  But  while  there  is 
nothing  in  the  context  or  surrounding  facts  do  displace  the 
presumption  of  absolute  ownership  implied  in  the  word  ma- 
lik,  the  context  does  seem  to  strengthen  the  presumption 
that  the  intention  was  that  malik  should  bear  its  proper 
technical  meaning.  It  is  to  be  observed  that  the  gift  to  the 
testators  daughter-in-law,  Mussammat  Saraswati,  is  made 
in  presisly  the  same  terms.  The  learned  Counsel  for  the 
Respondents  was  unable  to  adduce  any  reason  for  holding 
that  in  her  case  he  gift  should  be  cut  down  to  anything  less 
than  a  full  proprietary  right,  and,  if  this  be  admitted,  the 
Respondents  have  to  contend  for  two  contradictory  interpre- 
tations of  the  same  phrase. 

In  the  result,  therefore  with  ;the  greatest  respect  for 
th3  learned  Judges  in  the  Courts  below,  their  Lordsips  are 
unable  to  agree  with  their  decision.  Their  Lordships  will 
humbly  advise  His  Majesty  that  the  appeal  be  allowed  and 
the  decrees  of  both  Courts  below  discharged  and  instead 
thereof  the  suit  dismissed  with  costs  in  both  Courts.  The 
Respondents  will  pay  to  the  Appellants  the  costs  of  this 
appeal 

Solicitors:  Messrs.  Pyke,  Parrott  &  Co.  for  the  Appe- 
Uents. 

Solicitors:  Messrs.  Osborn  Jenkyn  &  Son  for  the  Res- 
pondents. 

Appeal  allowed, 

[  Appeal  from  Bengal.  ] 
Present:    L(yrd  Robertson^  Lord  Collins,  Sir  Arthwr 
Wilson. 
RAJAPRAMDA  nath  ROY  Appellant, 

V. 

RAJA  RA.MANI  KANTA  ROY  And  ors,   Respondenw. 
Co-sharer  landlords — Separate  coLlecbion— -Right  of  sharer 
to  sue  for  whole  rent  making  co-sharers    Defendants— Bengal 
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Tenancy  Act  (VIII  of  1886),  sees.  188—''  Beqwired  or  auiho- 
riaed  to  do,  "  under  the  Act— Filing  of  smt-^-QeneroL  jprind- 
'flea  of  legal  procedure. 

Agreement  either  expressly  proved  or  iinplie  1  by  the  oon- 
dact  of  the  parties  may  establish  the  right  of  osharer  laud  lord 
to  sae  separately  for  the  shares  of  rent  receivable  by  them.  Bat 
such  ao  arrangement  merely  affects  the  right  to  sue  separately 
for  rent,  and  in  no  other  respect  modifies  the  term  of  the 
holding.  The  rise  to  bring  the  tenure  to  sale  for  arrears  of  rent 
remains  intact^  as  also  the  right  of  one  sharer  to  sue,  making 
his  co-sharers  Defendants  when  they  will  not  join  as  plaintiffs. 

The  filing  of  a  suit  is  not  a  thing  which  the  landlord  is, 
under  the  Bengal  Tenancy  Act,  required  or  authorised  to  do; 
and  sec.  188  of  the  Bengal  Tenancy  Act  is  no  bar  to  a  sharer 
suing  (under  the  general  rules  of  legal  procedure)  for  the  whole 
rent  of  tenure  making  his  co-sbarers  who  refuse  to  join  as 
Plaintiffs,  Defendants  in  the  suit. 

Appeal  from  a  decree  of  the  above-mentioned  High  Court, 
dated  the  3rd  of  June  1904,  afBrming  a  decree  of  the  Court 
of  the  Subordinate  Judge  of  Bajshahye,  dated  the  17  th  Decem- 
ber 1900. 

The  principal  question  involved  in  the  appeal  was  whether 
the  Appellant  as  one  of  the  co-sharers  in  the  zemindari  interest 
in  an  estate  known  As  Dihi  Haloti  was  entitled  to  sue  for  the 
whole  rent  from  the  putnidars  of  that  estate,  making  his  oo* 
sharers  in  the  zamindari  interest  parties  to  the  suit  as  Defen- 
dants« 

Mr.  Atkin  K.  C,  and  Mr.  DeQruyther  for  th«   Appellant 

Mr.  ArcAhoon  for  the  contesting  Respondents. 

Mr.  AUdn  replied. 

Their  Lordships'  Judgment  was  delivered  by 

Sir  Arthur  Wilson. — ^This  appeal  raises  a  question  upon 
the  construction  and  effect  of  the  Bengal  Tenancy  Act,  a  short 
qaestion,  but  one  which  may  be  of  considerable  importance 
wherever  that  Act  applies. 

The  fact  of  the  case  are  not  in  dispute,  and  are  simple. 
In  the  year  1837  the  then  owner  of  the    zemindari  interest  in 
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an  8  aonas  share  in  Dihi  Haloti  created  a  putni  tenure  in  thoae 
8  aanas  in  favour  of  one  Abott,  at  a  rent  reserved.  The  zemin- 
dari  and  the  patni  interests  bDth  underwent  subsequent  devo- 
lutions and  at  the  time  which  is  now  material,  the  present 
Plaintiff  (Appellant)  held  6  Annas  of  the  zemindari  interest, 
Respondents  14  and  15  held  1  anna,  and  thf3  Respondents  2,  8 
and  16  one  anna.  The  putni  interest  was  held  by  the  remain- 
ing Respsndents,  and  also  by  Respondent  16.  The  laat 
mentioned,  therefore,  was  interested  both  in  the  zemindari  and 
in  the  putni.  The  putni  rent  fell  into  arrear  so  far  as  the 
share  which  should  have  come  to  the  Appellant  was    concerned. 

The  Appellant  thereupon  brought  the  present  suit  on  the 
17th  April  1900  in  the  Court  of  the  Subordinate  Judge  of  Bar 
jshahya  He  made  the  putnidars  Defendants,  and  he  joined 
as  co-Defendants  his  co  sharers  in  the  zemindari  on  the  ground 
that  they  refused  to  join  him  as  Plaintifib.  The  suit  was 
framed  one  under  the  Bengal  Tenancy  Act  to  recover  the 
whole  rent  of  the  tenure,  and  for  that  purpose  to  bring  to  sale 
the  tenure  itself.  But  the  plaint  asked  in  the  alternative  for 
a  decree  for  the  Plaintiffs  share  of  the  rent 

The  Subordinate  Judge  refused  to  make  a  decree  under 
the  Bengal  Tenancy  Act  for  the  whole  putni  rent,  and  gave  a 
decree  only  for  the  Plaintiff's  share  of  the  rent.  On  appeal, 
the  case  came  before  two  Judges  of  the  High  Court,  Qhosa 
and  Qeidt  J.  J.,  who  differed  in  opinion,  Q boss,  J.,  holding  that 
the  view  ef  the  Subordinate  Judge  was  correct,  Geidt  J.,  being 
contrary  to  the  opinion.  In  consequence  of  this  difference  the 
case  was  referred  to  a  third  Judge,  Brett,  J.,  who  agreed  with 
Qhose,  J.,  with  the  result  that  the  appeal  was  dismissed.  Against 
the  decision  the  present  appeal  has  been  brought,  and  it  lies 
upon  their  Lordships  to  determine  which  of  the  views  taken 
by  the  learned  Judge  ought  to  prevail. 

Sec.    65  of  the  Bengal  Tenancy  Act  enacts    that: — 

"  Where  a  tenant  is  a  permanent  tenure  holder  he  AaU 

not  he  liable  to  ejectment  for  arrears  of  rent,  but   his    tenure 

or  holding  shall  be  liable  to  sale  in  execution  of  a  decree  for 

the  rent  thereof  and  then  rent  shall  he  a  iirst  charge  tiierean.'* 

Sec.  159  and  the.  following  sections  provide  the  means  and 
procedure  for  so  bringing  the  tenure  to  sale,  and  for  the  oaa* 
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oellation  of  incambrances  thereupon.     The  only    other    section 
which  it  18  necessary  to  refer  to  is  sec.  188,  which  says  that>— 

^*  Where  two  or  more  persons  are  joint  landlorrU,  anything 
which  the  landlord  is  under  this  Act  required  o?'  avihorised 
to  do  must  he  done  either  by  both  or  all  thos3  persons  acting 
together^  or  by  an  agent  authorised  to  act  on  behalf  of  both 
or  all  of  them.  " 

By  the  express  of  the  Bengal  Tenancy  Act,  in  the  event 
of  rent  being  unpaid,  the  owners  of  the  zemindari  interest  are 
entitled,  by  suit  under  that  Act  to  bring  a  pufcni  to  sale,  with 
the  consequences  prescribed  by  the  Act.  And  it  is  a  general 
rule— a  rule  not  derived  from  the  Bengal  Tenancy  Act,  but 
from  quite  another  branch  of  law,  namely,  the  general  princi- 
ples of  legal  procedure — that  a  sharer,  whose  co- sharer, 
refuse  to  join  as  plaintiffs,  can  bring  them  into  the  suit 
as  'Defendants,  and  sue  for  the  whole  rent,  of  the  tenure. 
This  must  apparently  be  the  law  applicable  to  the  present  case, 
unless  there  be  something  to  exclude  the  case  from  the  opera- 
tion of  the  general  rules. 

For  the  purpose  of  this  execlusion,  what  was  relied  on  thie: 
It  was  said  that,  by  express  cr  implied  agreement  between 
the  zemindars  and  the  putnidarS;  the  shares  in  the  putni  rent 
of  the  several  zemindars  were  to  be  paid,  and  so  far  as  they 
were  paid  at  all,  were,  in  fact,  paid  separately  ;  and  it  was  con- 
tended that  that  agreement,  on  the  one  hand,  entitled  the  se- 
parate zemindars  to  sue  for  separata  share?,  and  to  bring  to  sale 
the  light,  title  and  interest  oi  the  putnidars,  but,  on  the  other 
hand,  either  precluded  the  zemindars  altogether  from  obtaining 
a  decree  under  the  Bengal  Tenancy  Act  for  the  rent  as  a  whole, 
or  at  any  rate  prevented  one  of  the  zemindars  from  doing  so 
by  making  his  co-sharers  Defendants. 

Tliis  was  the  contention  which.'prevailed  with  the  Subordi- 
nate Judge  and  with  two  out  of  the  theree  Judges  in  the  High 
Ccurt. 

The  evidence  of  the  alleged  agreement  consisted  of  cer- 
tain decrees,  which  seemed  to  show  that  the  shares  of  the  rent 
had  been  from  time  to  time  separately  recovered.  It  has  long 
been  held  in  Bengal   that  agreement,  either  expressly  proved 
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or  implied  by  the  oondact  of  the  parties,  may  establish  the 
rijht  to  sae  separately  for  the  shares  of  rent  receivable  by  the 
separate  shareholders;  and  their  Lordships  have  no  inclination 
to  question  that  coarse  of  ralings. 

Bnt  it  has  been  equally  clearly  laid  down  in  Bengal  that 
Raja  "Ri^mftni  ^^^^  ^^  arrangement,  expressed  or  implied,  merely  affects  the 
right  to  sue  separately  for  rent,  and  in  no  other  respect  modifies 
the  terms  of  the  holding;  and  their  Lordships  think  that  this 
is  clearly  a  sound  view  of  the  law.  And  it  appears  to  their 
Lordships  to  be  sufBcient  ground  upon  which  to  decide  this 
appeal,  for  it  follows,  from  the  propositions  referred  to,  that  the 
right  to  bring  the  tenure  to  sale  for  arrears  of  rent  remains 
intact,  and  also  the  right  of  one  sharer  to  sue,  making  his  oo* 
diarers  Defendants  when  they  will  not  join  as  Plaintifib. 

It  only  remains  to  notice  sec.  188  cited  abova  It  was  sug- 
gested in  argument  that  this  section  precludes  a  suit  under  the 
Act,  for  the  aggregate  rent  of  the  tenure,  unless  all  those  entitled 
to  share  in  the  rent  join  as  Plaintiffs.  Their  Lardships  are  not 
impressed  by  this  argument.  The  filing  of  a  suit  is  not  a  thing 
which  the  landlord  is,  under  the  Act,  required  or  authorised  to 
do.  It  is  an  application  to  the  Court  for  relief  against  an  alle- 
ged grievance,  which  the  Plaintiff  is  entitled  to  submit,  not  by 
reason  of  any  provision  of  the  Tenancy  Act,  but  under  the 
general  law. 

Their  Lordship  will  humbly  advise  His  Majesty  that  his 
appeal  should  be  allowed,  that  the  decrees  of  both  Courts  in 
India  should  be  discharged,  and  that  instead  thereof  it  ought 
to  be  declared  that  the  Appellant  is  competent  to  bring  a  suit 
under  the  Bengal  Tenancy  Act,  for  the  whole  rent  due  in  res- 
pect of  the^property  in  suit,  that  the  case  ought  to  be  remitted 
to  the  High  Court  to  take  the  necessary  steps  for  the  dis- 
posal of  on  the  footing  of  the  above  declaration  that  the  Res- 
pondents who  defended  the  appeal  to  the  High  Court  ought  to 
pay  the  costs  thereof,  and  that  the  costs  in  the  Court  of 
the  Subordinate  Judge  ought  to  be  dealt  with  by  that  Judgae 
on  the  above  footing. 

The  Respondents  who  defended  this  appeal  will  pay  the  costs 
of  it. 

^olifi^prs:  Messrs  Powder  ar^  Johnson  fpr  the  AppeUm' 
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Solimtois:  Messrs:  T.  L.  WUson  <k  Co.  for  the  Respondents 
No0»    1,  2,  a  and  16. 

Other  BeBpondents  did  not  appear. 

Appe<d  ailawed. 
Case  remanded. 


[CONSOLIDATBD  APPEALS  FROM  OUDH.*] 

Pbesbn'T:  Lord  Rjberteon,  Lord  Collins,    Sir  Arthur 
Wilson. 
MUHAMMAD  NASEEM 

V. 

MIRZA  MUHAMMAD    ABBAS  ALI   KHAN. 

Suit  for  redemption — Mortgage  deed — Constructions- 
Accounts — Compound  interest — Maintenance  costs — Enhan- 
ced Government  revenue — Arrears  of  rent,  statute  barred  or 
athervnse — Previous  suit  for  po^ssssion — Account  filed  there- 
in— Estoppel — Res  judicata — Recovery  of  ^  costs  thereof — 
Practice — Point  not  taken  before  either  of  the  lower  Courts, 
whether  open  before  their  Lordships. 

On    the  construction  of    cl.    (4)  of  the  mortgage    deed, 

which  provided  that  "in  case  of  default   in  payment  by    mo 

(  mortgagor  )  of  instalments  of  interest  at  the  time  herein 
appointed,  the  mortgage  shall  have,  immediately  on  such  de- 
fault, power  either  to  recover  the  whole  of  his  principal,  inte- 
rest, and  (sud  mazid  munafa  mazkura)  further  interest  on  the 

said  interest  according  to  the  rate  herein  fixed, ;  or  the 

said  mortgagee  shall  in  default  of  payment  of  the  instalment 

or  instalments  of  interest  aforesaid  take  possession  of  the 
mortgaged  property,"  their  Lordships  agreed  with  the  lower 
Appellate  Court  that  the  mortgagor  was  not  liable  for  com- 
potmd  interest  since  the  mortgagee  entered  into  possession  of 
the  mortgaged  premises. 

Their  Lordships  upheld  the  concurrent  finding  of  both 
the  lower  Courts  that  under  the  mortgage  deed  in  this  case 
the  mortgagee  was  entitled  to  get  from  the  mortgagor  over 
and  above  the  usufruct  of  the  mortgaged  property  the  amoant 
paid  by  him  on  account  of  maintenance  and  enhanced  Qovern* 
ment  revenue. 

Under  cl.  (10)  of  the  mortgage  deed  which  provided 
that  •*  whenever  after  the  term  of  the  mortgage  or  during  the 
gaid  term  I  (mortgagor)  pay  to  the  mojtgagee   in   any  khali 

*  Consolidated  appeals  of  Muhamioad  Naseem  against  Mirza  Muha- 
minad  Abbas  All  Khan  ;  of  Muhammad  Naseem  against  Mirza  Muhammad 
Abbas  Ali  Khan  ;  and  of  Mirza  Muhammad  Abbas  Ali  ^han  against  Muha- 
mmad i^aseem. 
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fasl  (fallow  season)  i.  e.  in  the  month  of  Jeth,  the  wbole  of 
the  mortgage  monay  aad  th3  whole  of  the  interest  together 
with  Government  revenue,  arrears  of  rent,  and  /aVa»i  ad- 
vances due  from  tenants,  and  other  expense!  incurred  under 
the  terras  of  the  document,  without  raising  any    objection    of 

law  such  as  limitation,  etc.  I,  the  mortgagor,  shall  have  power 
to  redeem  the  mortgaged  property,  '*  their   Lordships  agreed 

with  the  lower  Courts  that  the  mortgagee  was  entitled  ajjlinst 
the  mortgagor  to  arrears  of  rent  due  from  tenants  even 
when  such  arrears  were  statute  barred  as  against  the  tenants. 

The  mortgagee  had  previously  brought  a  suit  against 
the  mortgagor  alleging  that  at  the  date  of  the  suit  there  was 
due  to  him  a  sum  of  Rs.  33,087-13-3^  and  praying  for  a  dec- 
ree for  possession  of  the  propsrty  or  in  the  alternative  for 
recovery  of  that  sum  which  further  interest.  A  Commissio- 
ner appointed  to  make  up  the  accounts  reported  that    Rs.  33, 

087-9-8^  were  due  to  the  mortgagee  at  the  date  of  the  suit 
The  Court  in  giving  judgment  held  that  there  was  no  neces- 
sity for  passing  an  order  as  to  the   amount    due     under     the 

mortgage  beyond  saying  that  the  account  was  correct  and 
then  proceeded  to  give  the  mortgagee  a  decree  for  possession. 
The  amount  alleged  to  bo  due  by  the  mortgagee  and  found 
due  by  the  Commissioner  was  arrived  at  by  calculating  com- 
pound interest  on  unpaid  instalments  of  interest.  It  was  con- 
tended by  the  mortgagee  in  a  subsequent  suit  brought  against 
him  by  the  mortgagor  for  redemption  of  the  mortgaged  pro- 
perty that  the  decree  in  the  previous  suit  must  be  accepted 
as  settling  the  amount  due  to  the  mortgagee  on  the  date  of 
that  suit. 

Held  by  their  Lordships,  who  adopted  the  conclusion  of 
the  lower  Appellate  Court,  that  nothing  had  occurred  in  the 
previous  suit  to  raise  an  estoppel  against  the  mortgagor  and 
therefore  he  might  in  the  subsequent  suit  show  if  he  could 
that  under  the  te^ms  of  the  deed  compound  interest  was  not 
payable. 

The  mortgagee  was  not  entitled  to  recover  the  costs  of 

the  previous  suit  in  the  absence  of  any  provision  in  that  be* 

half  in  the  mortgage  deed. 

A  point  not  taken  by  a  party  before  either  of  the  lower 
Courts  was  not  open  to  it  at  the  time  of  the  hearing  of  the 
appeal    before  their  Lordships. 

Consolidated  appeals  from  two  decrees  of  the  Court 
of  the  Judicial  (Commissioner  of  Oudh,  dated  the  27th  July 
of  1904,  which  varied  a  decree  of  the  Court  of  the  Subor- 
dinate Judge  of  Bara  Banki,  dated  the  29th  November 
of  1902. 
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Their  Lordships'  Judgment  was  delivered  by 

Lord  Collins. — These  are  consolidated  appeals  from  two 
decrees  of  the  Court  of  the  Judicial  Commissioner  of  Oudh. 
The  principal  Appellant  obtained  leave  to  appeal  in  India  in 
the  usual  way.  The  Cross  Appellant  obtained  from  His  Ma- 
jesty in  council  special  leave  to  appeal 

The  questions  in  these  appeals  turn  upon  the    construe- 
tion  of  a  deed  of  mortgage  and  relate  to  the  terms  upon  which 
the  mortgagor  was  entitld  to  redeem  The.  mortgage  was  exe* 
outed  by  one  Chaudhri  Imdad  Ashraf  in  favour  of  the  Res* 
pendent  on  30th  September  1886.  The  material  parts  of  the 
deed  are  set  out  in  the  Record  and    are    abstracted    in  the 
judgments  below,  and  need  not  be  here  repeated.  The  mort- 
gage money  was  Rs.  29,000,  and  the  rate  of  interest    10    per 
cent,  per  annum.  By  the  15th  September  1902  the  mortgagor 
had    paid  in  all  Rs.  13,461  on  account  of  interest.    On    the 
4th  of  November  1886  he  paid  Rs.  2,699  on  account  of  princi- 
pal.  Afterwards  he    made    default  in  paying  interest,  and  the 
mortgagee  instituted  a  suit  for  possession,    and  on  18th  Sep* 
tember  1893  got  a  decree  under  which  he  was  put  in  posses- 
sion on  the  27th  January  1894.   The  mortgagor   on    21st  De- 
cember 1899  sold  a  portion  of  the  mortgaged  property  to  the 
Appellant,  Chaudhri  Muhammad  Naseem,   who,  on    the   5th 
June  1900,  tendered  to  the  mortgagee  a    sum    of  Rs.  37,000 
in  redemption  of  the  mortgage.    The  tender  was  refused,  and 
this  suit  for  redemption  was  instituted  by  the  Appellant  and 
the  mortgagor.   One  of  the  chief  matters  in  controversy  was 
whether  compound  interest  was  in  the  circumstances  paya- 
ble by  the  mortgagor.  This  point  was  decided  by  the  Subordi- 
nate Judge  in  favour  of  the  mortgagee,  but    on    appeal  the 
Jndidal  Commissioners  took  a  defferent  view   and  disallowed 
it.    There  were  also  other  items  in  the  account  as  to  which 
disputes  arose  which  were  decided  by  both  Courts   in  fitvour 
of  the  mortgagee.    The  result  was  that  on  aki  account  taken 
on  the  basis  of  the  interpretation  and  findings  adopted  by  the 
Judicial  Commissioners,  it  appeared  that  the  sum  of  Rs.  37,000 
which  on  the  5th  June  1900  had  been  tendered  by  the  mort- 
gagor and  refused  by  the    mortgagee  as  the  sum  payable  to 
entitle  the  former  to  redeem,  was  less  than  the  true  amount 
.  wm  Moertamed  by  the  judgment  of  the  Judicial 
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by  about  Bs.  20(X  Against  this  deoimon  both  sideB  httfe  ap- 
pealed, after  having  first  been  heard  on  motiona  to  vary  in 
certain  respects  the  terms  of  the  decrees.  Naturally,  on  the 
hearing  of  the  appeals  before  this  Board  each  side  tried  to 
vary  the  account  in  his  favour  by  attacking  particular  items 
so  as  to  establish  or  destory  the  sufficiency  of  the  tender. 

A  number  of  these  controverted  items  had  involved  in* 
quiry  into  the  facts  in  the  Court  of  first  instance,  and  were 
accordingly  reported  upon  by  a  Commissioner  appointed  by  the 
Subordinate  Judge,  who  made  the  report  the  basis  of  his  de- 
cision. It  is,  of  course,  impossible  for  this  Board  to  review  find- 
ings of  fact  on  such  materials,  nor  were  they  invited  to  do  so, 
but  it  will  be  found  that  the  real  controversy  narrows  itself 
down  to  some  two  or  three  questions  of  principle,  which  hate 
been  discussed  and  decided  in  the  Courts  below.  These  ques- 
tions would  appear  to  be — 

1.  On  the  true  contruction  of  the  agreement,  is  the  mort- 
gagor liable  for  compound  interest  since  the  mortgagee  en« 
tered  into  possession  of  the  mortgaged  premises  ? 

2.  Is  the  mortgagee  entitled  to  get  from  the  mortgagor 
over  and  above  the  usufruct  of  the  mortgaged  property  the 
amount  paid  by  him  on  account  of  maintenaneo  and  enhan- 
ced Qovemment  revenue  ? 

3»  Is  the  mortgagee  entitled  against  the  mortgagor  to 
arrears  of  rent  due  from  tenants  even  where  such  arieaifs 
are  statute-barred  as  against  the  tenants  ? 

4i  Is  the  mortgagee  entitled  to  credit  for  the  whole  of 
the  profits  during  the  period  when,  in  consequence  of  part 
payment,  the  whole  debt  was  no  longer  due  ? 

5.  Is  itie  mortgagor  entitled,  on  the  taking  of  aecotmts, 
to  interest  on  payments  made  by  him  in  disohscrge  oi  the 
principal  ? 

Their  Lordships  will  consider  these  p(»ntfr  m  their 
erder:^- 

First,  as  to  compound  nnterest.  This  turns  upon  the 
onstraction  of  clanse  4  of  the  agreement*  On  this  point 
their  Lordships  agree  with  the  reasoning  and  iiiterpr«telien 
of  the  Judicial  Commissioners. 

Secondly,  as  to  maintenance  and  enhaMed  revenue,  even 
>{  the  point  as  to  mdxA^nmce  m  stHl  opem  te  tlM 
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vfaich  is  donbtfol,  their  Lordships  adopt  the  ccmstmetion  of 
the  agreement  on  these  points  in  which  both  the  Courts  be* 
low  concurred 

Thirdly,  as  to  statute-barred  rent,  their  Lordships  agree 
that  this  point,  as  held  by  the  Subordinate  Judge,  is  met  by 
the  express  language  of  the  10th  clause  of  the  mortgage  deed. 

Points  4  and  6  were  not  taken  by  the  mortgagor  either 
before  the  Subordinate  Judge  or  the  Judicial  Commissioners, 
and  are  not  now  open  to  the  mortgagors^  neither  is  there  any- 
thing to  be  found  in  the  agreement  to  support  them. 

With  regard  to  the  ''reasons''  put  by  the  mortgagee  for 
his  Gross  Appeal  to  His  Majesty  in  Council,  their  Lordships 
adopt  the  conclusions  and  reasons  of  the  Court  below  on  the 
lst»  3rd,  and  4th  of  those  ''reosons."-  The  2nd  reason  raises 
the  question  of  compoimd  interest,  which  has  already  been 
dealt  with.  The  fifth  is  not  open  to  the  mortgagee;  the  fact 
that  he  abstained  from  taking  it  is  made  the  subject  of  com- 
ment by  the  Commissioners. 

The  result  is  that,  in  th  3  opinion  of  their  Lordships,  the 
appeals  and  the  cross  appeal  all  fail»  and  they  will  therefore 
humbly  advise  His  Majety  that  they  should  be  dismissed. 

The  costs  of  the  appeals  will  be  borne  by  the  respective 
Appellaots. 

Solicitors:  ifessra  Barrow,  Rogers  and  Ntvill  for  Muham- 
mad Nassem* 

Solicitors:  Messrs*  Toung,  Jackson,  Beard  and  King  for 
Mirza  Muhammad  Abbas  Ali  Khan. 

Appeals  and  Cross-Appeal  dismissed. 

[  Appeal  from  OuDa  ] 

PbessMT:    Lard  Robertson,  Lord  CoUins,  Sir  Arthur 

Wilson. 

BAJA  QOKXJLDAS  and  ona,  Appellants, 


P.O. 

Muhammad  Na- 


Mina 
mad  Abbas  Ail 
Khan. 

Lord  OoUins. 


P.    0. 

1907 

Itth  NoTember* 


SHBTH  QHASIBAM,  Respondent. 
Mortgage  decree^Construction— Future  interest^Inlerest 
to  date  of  realisation. 

A  mortga^^ee  'lecree  directed  payment  of  mortgage  money  and  cost  of 
the  snit  widi  future  interest  t«  the  date  fixed  for  payment. 

Held,  on  a  constmction  •!  the  decree^Tfaait  the  decieeiih^lder  ^ftm  ei^ 
titled  to  inlersBt  until  realiiatiomj 
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Maloaraja  of  Bharatpur  v.  Bam  Kanno  Dei,  5  0.  W.  N.  187  b.  c.  L.  R. 
28, 1.  A.  36,  L  L.  B.  83  All.  181  (1900).,  and  Barn  Snndar  Koerr.  Bai 
Sham  Krishen,  11  0.  W.  N.  249,  s.  c.  L.  B.  34  I.  A.  9  (190«)  followed. 

App^'al  for  a  decree  of  the  above-menlioDed  Court  of  ftOth 
July  1904  reversing  a  decree  of  the  Court  of  the  Civil  Judge  of 
Narsiogpur,  dated  4th  November  1903. 

Mr.  C.  W.  Araihoon  for  the  Appellants. 

No  one  for  the  ^Respondent 

Theib  Lordship's  Judgment  was  delivered  by 

Lord  BobertBon. — Their  Lordships  have  examined  the 
decisions  of  this  Board  relied  upon  by  the  Appellanta  (MaJui* 
raja  of  Bharatpur  v.  Ram  Kanno  Dei,  5  C.  W.  N.  137:  s.  c 
L.  B.  28  I.  A.  35;  L  L.  R  23  AU.  181  (1900),  Rani  Swndar 
Koer  V.  Rai  Sham  Krishen,  11  C  W.  N  249:  s.  c.  L.  B.  34 
I.  A.  9  (1906),  and  find  that  they  fully  sustain  the  contentioii 
of  the  AppelUnts.  They  will  therefere  humbly  advice  £Bs  Ma- 
jesty that  the  appeal  ought  to  be  allowed,  the  judgment  of  the 
Additional  Judicial  Commissioner  reversed  with  costs  and  the 
order  of  the  Civil  Judge  restored. 

The  Bespondent  will  pay  the  costs  of  the  appeal. 

Solidton    ileaers  T.  L.  Wilson  <&  Co.   for  the  AppeUanta. 

Respondents  did  not  appear . 

Appeal  cMowecL 


[  Consolidated  Appeals  fkom  Bengal.  ] 

Present.    Lord  Robertson,  Lord  Collins,  Sir   Arthur 
Wiisan. 
BAUNATH  QAENEA,  Appellant, 

RAMDHABI  CHOWDHBY  and  others,  Bespondents. 

AND 

DEO  NANDAN  PEBSHAD,  Appellant, 

V. 

RAMDHABI  CHOWDHBT  and  others,  Bespondemts. 

MaJiamedan  Law — Pre-emption — ^Talab-i-mowashibat  a^ 
talab-i-istishad—  Unreasonable  Delay,  a  question  of  fact — Ac- 
turn  for  pre  emptionr-Claimants,  00  sharers  as  wdl  as  morU 
gagear- Deposit  of  mortgage  money  in  Court  bypurchaaer^Wiih* 
^irayHU  by  claimants—  Wadver  of  daim. 
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The  right  of  pre-emption  must  be  exercised,  and  the  claims   neceesaiy  to  F.    C. 

Ipve  effect  to  it  must  be  made  with  the  utmost  promptitude,  and  any  unrea-  i^Q^ 

Bonable  and  unnecessary  delay  is  to  bo  construed  as  an  election  •  not  to  pre-  ^^ry 

empt  Whether  there  has  been  such  delay  is  a  question  to  be  determined  upon  Baijnath  Gaexr- 

the  &ct8  of  the  particular  case.  ^ 

The  plaintiffs,  in  this  case,  claimed  the  right  to  pre-empt  by  reason  of  Bamdhari  Obotr 

their  having  previously  acquired  a  share  in  the  property.    They  had  also  ob-  dhiy 

tained  the  transfer  of  zurpeshgi  mortgage  binding  the  share  the  sale  of  which  jv     v«ndan 

was  the  occasion  of  the  present  suit.    In  the  course  of  the  suit,  the  purchaser,  Pershad 

Defendant,  deposited  the  mortgage  amount  in  Court,  and    the    same  was    ^      „  ^* .  ^^ 

.,,  ,_      ,    -^^       ,    .    .-  Ramdhan  Uhow- 

withdrawn  by  the  pi  amtiff.  ^ij,y^ 

Seld,  that  until  a  decree  for  pre-emption  was  made  the  purchaser  owned 

the  land,  and  had  a  right  to  redeem;  and  that  the  taking  out  of  the  money  by 

the  Plaintiffs,  as  mortgagees^  was  no  recognition  of  anything  more  than  that, 

and  was  quite  consistent  with  their  claim  to  pre-empt. 

Two  ooDsolidnted  appeals  from  two  decrees  of  the  above- 
mentioned  High  (yourt,  both  dated  20th  January  1^04  reversing 
two  decrees  of  the  Court  of  the  Subordinate  Judge  of  Monghyr 
both  dated  31st,  March  1900  and  dismissing  the  Appellant's  suit. 

The  main  question  raised  on  the  appeals  was  whether  the 
Appellants  were  entitled  to  pre-empt  a  four  annas  share  in  cer- 
tain properties  sold  on  17th  December  1907,  by  Anupbati  Koeri 
(Respondent  No.  2)  to  Nirbhoy  Chowdhry  (original  Defendant 
No.  1),  who  died  pendente  lite  and  was  represented  by  Respon 
dent  No.  1  and  others. 

The  two  suits  were  analogous  and  had  been  tried  together 
at  the  instance  of  the  parties.  It  was  admitted  that  both  suits 
would  be  governed  by  one  judgment. 

Mr.  DeOruyther  and  Mr.  0.  A  H.  Branson  for  the  Appeal- 
lants. 

Mr.  Jardine,  K.  0.  and  Mr.  CowM  for  the  Respondents. 

Their  Lordship's  Judgment  was  delivered  by 
Sir  Arthur  Wilson:— These  two  consolidated  appeals  arise 
cat  of  two  suits,  one  brought  by  Mangni  Ram,  the  other  by 
Jowbri  Lai,  to  enforce  a  right  of  pre-emption  io  resptct  of  a 
share  incertain  properties  comprised  in  talaka  Rasalpur  Bh^itowni. 
By  convoy ancep,  dated  28th  January  1891  and  9th  July 
1897,  Magni  and  Jowhuri  had  becrme  the  owners  in  equal  shares 
of  12  annas  of  the  property.  The  remaining  four  annas  be- 
longed to  the  Respondent,  Anupbati  Koeri|  who  on  the  17th 
Peo^mber,  1897  ^^  t^^^o^  foor  anrna  to  Nirbbo^  Cbowdbrv*  p         j 
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luid  that  is  the  sale  against  which  the  right  of  pre-emption  is 
•laimed.  It  has  been  fonnd  that  Jowhuri  first  heard  cf  the  sale 
on  the  20th  December  1897,  and  that  thereupon  h^^  omc 
made  the  immediate  claim  to  pre-empt  which  the  law  rvt^odraa. 
Jfangni  first  heard  of  the  sale  on  the  Sth  of  ^miary  1898,  and 
iat  once  made  his  immediate  claim.  No  qnestion  therefore 
aritifes  with  regard  to  the  first  claim  by  each  of  the  two  men. 
The  principal  contioversy  between  the  parties,  and  the  point 
on  which  the  Courts  below  have  differed,  is  an  alleged  delay  in 
making  the  second  claim,  the  dakn  with  witnesses,  which  also 
is  vequired  by  law. 

Jbwhri,  on  hearing  of  this  sale,  which  he  did  at  Honghyr, 
at  once  sent  to  his  agent  at  or  near  Qogri  to  procure    from    the 
Begistery  Office  a  copy  of  the  sale    deed.    The   agent  obtained 
that  copy  and  sent  it  to  Jowhri,  who  actually  reoeivJddit  on  the 
4tb  January.    The  High  Court  differing  from    the  Subordinate 
Judge,  has  found  unreasonable  delay  at  two  points  of  these  pro- 
ceedings.   It  was  held,  first,  that  the  copy   from  the  Rqgistery 
was  not  obtained  and  s^t  off  as  soon  as    it  might  have    been. 
But"  an  ezrmination  of  the  Official  Calendar   shows  clearly  that 
the  learned  Judges'were  led  to  this  conclusion    by  a  misappre- 
hension as  to  the  time  during  which  the  Begistery  Office  was  cloeed 
for  the  Christmas  Vacation.  The  High  Court  hdd,^econdly,'tiiat 
Jewhruy  was  guilty  ol  wilful ^day  by  his    refusal  to  receive 
the  packet ocmtaioing  the  copy  of  the  mle  deed  from    the*  Poet 
Office  peon.  This  conclusion  is  based  upon  the  evidence   of  tiie 
peon  himself  which  the  learned  Judge  believe^i.     But  the  Judge 
who' had  this  witness   before    him  «di8believed   his    story.  ^Tne 
story  is  admittedly  inconsistent  with  the  rules  o£^the  Post  Office; 
and  it  finds  no  support  from    the   witness's   own    endorsement 
made  at  the  time.    Their  Lordships  think  that  the  Subordinate 
Judg6*was  right  in  rejecting  that  story,  and  therefor^the«eoQiid 
allegation  of  delay  fialls. 

The  more  serious  case  of  delay  is  said  to  have  occurred 
sufcseqttentiy,  and  with  respect  to  it  the  position  of  Mangni 
and  Jowhuri  is 'identical.  On  the  Sth  January^ %bl$y*lmew  every- 
thing which  it  was  essential  to  know.  On  that-^day  tiiey  took 
the  advice  of  local  barrister,  and  in  accordance  with  his  advice 
they  on  the  next  day,  the  6th  January,  applied  to  <^e  ^noper 
0^9oer  for  a  police  guard  to   pcot^t   the  mesfidngers  and  tl|e 
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moi^y,  wjiicb  it  was  proposed  thoM  messeDgers  should  tender.  ?*  9* 

Thip  g^jiard  they  obtaiood  on  7th  and  the  messexig^rs   started*.  1406^ 

On  thao  day  those  messengers  made  the  claim  (and*  as  has  been  Baiju^^Gaen- 

found,  with  due  formalities)  at  the  house  of  Nirbhoy^  the  piir-  ka. 

chaser.   On  subsequent  days  the  claim  was  renewed  at  the  house  Ban^Ahari  Qhow 

of  the  vendor,  and  upon  the  land.    The  question  that  arises  is  dhij. 

whether  the  interval  that  elapsed  between  the  5th  January  and  DooKatidaii 

the  7Ch  January  is  a  fatal  delay.     Ih©  Subordinate  Judge  held  ^^^ 

that  it  was  not^  the  High  Court  held  that  it  was.  Ramolgpi  Ohour 

There  is  no  question  of  law  in  the    case.  It  is  clear    that  

the  right  of  pre-emption  must  be  exercised,  and  the  claims  no-    **^      gon^ 

oessary  to  give  effect  to  it  must  be  made>  with  the  utmost  prom* 

ptitude,  and  that  any  unreasonable  or    unnecessary  delay  is  to 

be  construed  as  an  election  not  to  pre-empt.  And  whether  there 

has  been  such  delay  is  a  question  to  be  determined  upon  the  facts 

of  each  particular  case.  It  is  enough  for  their  Lordships    to  say 

that,  in  their  opinion,  the  grounds  stated  by  the  learned  Judges 

of  the  High  Court  for  overruling  the  decision  of  the  first  Court, 

on  s  pare  quattion  of  fact,  were  insuflSk^ient. 

Another  point  arsrued  on  behalf  of  the  Eespoudents  arises 
inikia  way^ — The  two  I^laintiffi)  Mangni  and  Jowhwi*  had  ob- 
tained  a  transfer  of  a  zurpeshgi  mortgage  binding  the  fow  > 
anmwi.  share  sold  lyr  Aunphati  to  Nirbhcty.  After  th^t  <q(4^Nir- 
bhoy,  paid  the  mortgage  money  into  Court,  in  accordance  witht* 
the  provisions  of  the  Transfer  of  Property  Act,  for  the  purpose 
of  redeeming  the  mortgage;  and  after  some  hesitation  the  two 
Plaiotifis  took  out  that  money.  It  was  contended  that  by  so  do- 
ing  they  had  recognised  the  title  of  Nirbboy  under  his  purchase 
and  could  not  claim  pre-emption. 

Their  Lordship  cannot^  agree- with  this  contention.  Until  a 
decree  for  pre-emption  was  mode  Nirbhoy  owned  the  land  as 
parchaser,  and  had  a  right  to  redeem.  The  taking  out  of  the 
money  by  the  Plaintiffs,  as  mortgagees,  wag  no  recognition  of 
anything  more  than  this,  and  was  quite  c  insistent  with  the 
claim  to  pre-empt. 

There  remains  only  one  other  point  for  consideration,  as  to 
which  again  the  Courts  in  India  have  differed;  and  ihat  Is  as 
to  the  amount  actually  paid  by  Nirbhoy  to  Anupbati,  the  diN 
ference  being  Rs.  7,850.  As  to  this  point  their  Lordehips  do  net 
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find  a  clear  and  positive  finding  by  the  Subordinate  Judge  that 
the  full  sum  named  in  the  deed  of  sale  was  not  in  fact  paid;  and 
they  are  not  prepared  to  dissent  upon  this  point  from  the  judg- 
ment of  the  High  Court 

Their  Lordships  will  humbly  advice  His  Majesty  that  these 
appeals  should  be  allowed;  that  the  decrees  of  the  High  Court 
should  be  discharged  with  coste^  that  the  decrees  of  the  Court 
of  the  Subordinate  Judge  should  be  varied  by  directing  the  price  of 
the  pre  emption  to  be  calculated  on  the  sum  of  Ba  44,850  (the 
price  named  in  the  deed  of  sale  from  Anupbati  to  Nirbhoy)and  the 
amounts  to  be  deposited  in  the  Court  of  the  Sub  ordinate  Judge 
withm  such  times  as  the  High  Court  or  the  Subordinate  Judge  may 
determine  that  subject  to  their  variations  and  the  payments  to 
the  Appellants  of  Additional  costs  (if  any)  the  decrees  of  the 
Subordinate  Judge  should  be  restored;  and  that  the  cases  should 
be  remitted  to  the  High  Court  in  order  that  the  necessary  steps 
may  be  taken  for  the  disposal  thereof  on  the  above  footing. 

The  Bespondents  who  have  resisted  the  appeals  will  pay 
the  costs  thereof. 

Solidtors:  Meears.  WaUcinaand  Liemprieve  for  the  Appeal- 
lanta 

Solidtors:  Messrs.  A.  H.  Arnold  and  Son  for  the  Betpon* 
denta 

Appeal  allowed. 
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41  Part  VII 

[Appeal  fpom  Oudh].  P><^ 

Present:    Lord  Ashbourne,  Lord  Macnaghtcn,  Lard  1902'. 

Atkinson,   Sir  Arthur  WUaon. 

THAKUa  JOWAHIU  SINGH,  Appellant, 

Plaintiff, 

V. 

TBAKUR  BALDEO  BAKSH  SINGH  and  ors  , 
Respondents,  Defendants. 
Mortgage  ^Prior  mortgage  of  whole  property — Shares  suh* 
sequently  mortgaged  to  equal  persons — Rights  of  mortgagees, 
how  to  be  adjusted — Right  to  redeem — Successive  redemption 
suits  by  different  mortgagees — Ros-judicata — Civil  frocedure 
Code,  {Ad  XIV  of  1882),  see.  12,  Expl.  II. 

A  property  belonging  to  A  and  B  was  mortgaged  to  X  in  1879.  In 
1888  A  morfgaged  his  share  only  to  Y  and  in  1897  B  similarly  mortgaged 
his  share  to  Z.  Y  had  redeemed  X  in  1891.  Z  first  sought  to  redeem  Y  in 
TPBpect  cf  the  share  mortgaged  to  himself,  but  on  Y's  objection  that  the 
whole  property  should  be  redeemed,  Z's  suit  was  dismissed  and  he  subse- 
quently instituted  a  suit  to  redeem  the  whelo  property  and  succeeded.  In  a 
suit  by  Y  to  redeem  Z  in  respect  of  the  share  mortgaged  to  Y. 

Held — That  as  Z  did  not  accept  Y's  offer  to  redeem  the  whole  property, 
Y  was  entitled  to  redeem  tlie  share  mortgaged  to  him. 

This  was  an  appeal  from  a  decree  of  the  Judicial  Commis- 
flioner  of  Oudh,  dated  4th  August  1904,  which  reversed  a  dec- 
ree of  the  Court  of  the  District  Judge  of  Sitapur,  the  said 
lettei^  decree  having  reversed  a  decree  of  the  Court  of  the  Sub- 
ordinate Judge  of  Sitapur,  dated  the  29th  January  1902. 

The  principal  question  raised  on  the  present  appeal  was 
whether  the  Appellant,  Thakur  Jowahir  Singh,  was  entitled  to 
recover  possession  frooci  the  first  Respondent,  Thakur  B^lldeo 
Singh,  of  a  4  anna  share  in  the  villages  of  Kahrawan  and  Mah* 
rawan. 

Mr.  Leslie  DeOruyther  for  the  AppUant 
Mr,  0.  K.  A.  Ross  for  the  Respondent. 
Their  Lormhip's  Judgment  was  delivered  by 

Lord  Macnaghten. — Their  Lordships  will  humbly  ad- 
se  His  Majesty  that  the  decree  appealed  from  should  be  rever- 
sed with  costs.  The  respondent  BalJeo  Sin^h  not  having  ac- 
cepted the  offer  that  the  twelve-anna  share  should  be  redeemed^ 
their  Lordships  will  humbly  advise  His  Majesty  that  an  order 
Bhould  be  made  declaring  that  the   Appellant   is    entitled  by 
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virfcae  of  the  mortgage  deed,  dated  the  10th  of  December  1888 

to  redeem  the  four  annas  share  comprised  in  the  mortgage  deed, 

<i         I,       dated  the  5th  of  September  1879,  with  consequential  directions. 

The  Respondent  Baldeo  Bakhsh  Singh  will  pay   the  costs 

of  the  appeal 

Appeal  decreed. 


P.  C.  (  Appeal  fbom  the  High  Court  of  Judicatube  at 

1907.  Fort  Wiiuam  in  Bengal.) 

December,  2,      Pbesent:— Zord  Robertson,  Lord  Collins  &  Sir  Arthur  Wilson. 
'    '  GX7RU  PRASANNA  LAHIRI  and  others. 

V. 

JOTINDRA  MOHUN  LAHIRI. 

Mesne  profits,  decree  for— Satisfaction — AjppcTtiowiMnt — 

Ckyntrihution. 

When  a  decree  for  mesne  profits  was  satisfied  bj  some  out  of  the  entire 
body  of  persons  liable  thereunder  1^  payments  made  from  time  to  time,  and  a 
question  arose  as  to  the  principle  which  would  regulate  contribution  amongst 
the  parties  themselves.: 

Hddt  that  the  correct  principle  was  te  allow  interest  on  the  sums  jiaid 
from  the  date  of  payment,  and  then  to  apportion  rateably  the  whole  som  cre- 
diting interest  on  each  amount  paid  in  &vour  of  the  party  on  whose  behalf 
it  was  paid,  from  the  date  of  payment  until  the  final  satisfaction  of  the  decree 
for  mesne  profits. 

Judgment  of  the  Judicial  Committee  in  Jotindra  v.  Mohan  Lahiri  y.  Gum 
Prosonno  Lahiri  explained. 

Appeal  by  the  defendants  against  a  judgment  of  the  Oal- 
eutta  High  Conrt  f Brett  and  Mookeijee  J.  J.)  dated  the  29th 
August  1904. 

Suit  for  contribution  of  sums  paid  in  satisfaction  of  a  decree 
for  mesne  profits. 

The  judgment  of  the  Judicial  Committee  was  delivered  by 

Lord  CollillS.^  The  history  of  this  long  and  complicated 
litigation,  which  has  now,  it  is  to  be  hoped,  reached  its  uti- 
mate  stage,  is  compendiously  stated  in  the  judgment  of  this 
Board  delivered  by  Sir  Arthur  Wilson  on  23rd  March  1904, 
which  is  appended  to  this  case,  and  only  a  very  brief  state* 
ment  is  necessary  to  make  the  particular  point  that  now  arises 
for  discussion  intelligible. 

In  1882  the  parties  to  this  appeal  had  become  liable  joint 
ly  for  the  payment  of  a  sum  which  had  been  decreed  to  be  paid 
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by  them  for  mesne  profits  of  a  certain  share  in  an  estate,  of 
which  share  tl)ey  had  for  many  years  been  in  wrongful  pos- 
session. The  amount  for  which  the  decree  was  made  was  final- 
ly ascertained  on  23rd  April  1882  as  Rs.  85,795  upon  which 
sum  interest  at  six  per  cent,  from  the  12th  May  1897  was 
payable  until  realization  The  shares  in  the  estate  of  the  par- 
ties to  this  action  were  liable  to  be  seized  in  ezecation  under 
the  decree.  The  liability  under  this  decree  was  finally  extin- 
guished by  payments  made  at  different  times  by  the  various 
parties  to  this  suit  extending  down  to  17th  September  1889, 
daring  all  which  time  interest  was  running  on  so  much  of  the 
decreed  amount  as  for  the  time  being  remained  unsatisfied. 

After  the  liability  to  the  decree-holders  had  been  thus  sa- 
tisfied, a  dispute  which  has  led  to  much  litigation  arose  between 
the  contributors  as  to  their  reciprocal  rights  and  obligations 
towards  each  other,  having  regard  to  the  amounts  of  their  seve- 
ral contributions,  the  times  at  which  they  had  been  made,  and 
the  different  proportions  of  their  interest  in  the  other  shares 
in  the  estate  itself.  Ihis  litigation  was  carried  up  to  the  High 
Oourt  at  Calcutta  and  from  thence  to  this  Board,  who  remitted 
it  to  the  High  Court  with  direction  as  to  certain  accounts  to  be 
taken  and  the  consequent  relief  to  be  given.  The  High  Court 
accordingly  took  accounts  and  made  a  decree  finding  a  certain 
balance  payable  to  the  plaintiff,  the  now  respondent  Against 
that  decree  the  other  parties  or  their  representatives,  by  leave 
of  the  High  Court,  now  appeal  They  take  exception  to  two 
mistakes,  as  they  allege,  of  fact: — 

(a)  That  the  account  has  been  taken  and  interest  calcu- 
lated from  too  early  a  date,  viz.^  from  the  12tb  May  1879  ins- 
tead of  from  the  3rd  April  1882. 

(6)  That  a  sum  of  B&  740  should  not  have  been  credited 
to  the  respondent. 

Their  Lordships  are  of  opinion  that  both  these  objections, 
which  go  to  fact  only  and  not  to  principle,  fail,  for  the  reasons 
given  by  the  respondent  The  appellantgr  further  contended  that 
the  Court  below  have  not  correctly  followed  out  the  directions 
of  this  Board  in  the  manner  in  which  they  have  adjusted  the 
shares  and  obligations  of  the  parties  inter  86  upon  the  accounts 
so  taken.  As  pointed  out  in  Sir  Arthur  Wilson's  judgment,  the 
inequality  which  it  was  soughl^  to  remedy  by  the  accounts  di- 
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i^ected  was  that  which  arose  by  reason  of  the  faet  that  the  pay* 
ments  which  stopped  protanto  the  runniog  of  interest  on  the 
decretal  amount  operated  for  the  benefit  of  those  who  had  not 
paid  them  as  well  as  of  those  who  had  The  provision  that,  in 
taking  the  account  intere&t  should  be  allowed  on  the  eums  paid 
from  the  date  of  payment,  adjusted  inter  se  the  inequality  thus 
arising  between  the  contributors,  and  from  an  account  so  taken 
it  was  possible  to  assess  the  exact  proportion  which  each  con- 
tributor bad  in  fact  borne  in  discharging  the  common  burden. 
This  being  ascertained^  the  amount  in  fact  contiibuted  had  to  be 
compared  with  the  share  of  the  common  obligation  properly  fal- 
ling to  him  in  virtue  of  his  proportionate  interest  in  the  estate. 
The  shares  in  the  estate  of  each  of  the  contributors  were  not 
in  controversy,  and  the  only  figure  open  to  discussion  would  now 
be  what  ovght  to  be  taken  as  the  fissure  representing  the  total 
debt  to  be  discharged,  for  this  is  what  had  to  be  distributed 
among  the  contributors  and  borne  by  them  in  proportion  to  their 
interests.  Three  different  figures  have  been  suggested  in  the 
discussion : — 

(1)  That  which  represents  the  actual  sum  which  was 
received  by  the  decree-holder  in  satisfaction  of  his  decree,  viz, 
Bs.  125,826. 

(2)  The  sum  arrived  at  under  the  order  of  the  Privy  Coun- 
cil, on  the  footing  that  the  principal  and  interest  had  all  been 
paid  on  the  same  day,  viz.,  the  17th  September  1889,  whidi 
amounted  to  Bs.  139,059. 

(3)  The  Eum  arrived  at  as  the  result  of  the  other  acooont 
directed  by  the  Privy  Council,  viz.,  '*  crediting  interest  at  the 
same  rate  on  each  amount  paid  in  favour  of  the  party  on  whose 
behalf  it  was  paid  from  the  date  of  payment  until  the  final  sa- 
tisfaction of  the  decree,  viz.,  Bs.  148,873. 

Of  these  figures  the  first,  though  it  shows  the  total  sum 
actually  received  by  the  decree^bolder,  ignores  the  relative  posi- 
tions of  the  contributors  towards  each  other  in  view  of  tiie  &et 
that  the  debt  was  wiped  out  at  the  times  and  in  the  amounts  of 
the  several  contributions  from  time  to  time  made  by  the  debtors: 
it  does  not  translate  into  figures  the  separate  and  aggreg&te  cost 
to  the  contributors  at  which  the  debt  was  wiped  out.Theseeond 
represents  only  a  notional  state  of  facts,  and  cannot  be  taken 
as  a£FoFding  a  true  total  for  division  according  to  interests. 
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It  seems  to  their  Lordships  that  the  third  figure  is  that 
which  should  be  taken  as  representing  between  the  parties 
the  whole  burden  which  is  to  be  divided  among  them  in 
proportion  to  their  several  interests  in  the  property.  The 
burden  to  be  borne  was  made  heavier  to  all  by  reason  of  the 
length  of  time  over  which  the  liqnidation  was  protracted, 
while  the  rights  of  individuals  are  equalised  by  the  allowance 
of  interest  on  their  contributions  from  the  time  they 
were  made. 

Thus  we  have  in  this  figure  the  total-aggregate  cost  at 
which  inter  se  the  common  debt  was  liquidated,  and  this,  ther- 
efore, is  the  burden  to  be  assumed  among  them  in  properly 
adjusted  shares. 

In  their  Lordship's  opinion,  therefore,  the  account  should 
be  taken  on  this  footing,  and  the  amounts  of  their  several 
contribu  tions  already  ascertained  set  off  against  their  several 
liabilities  so  adjusted.  This  is  in  effect  what  has  been  done 
by  \^he  learned  judges  below,  though  they  have  arrived  at 
their  result  by  a  somewhat  longer  process. 

Having  first  in  the  prescribed  method  ascertained  the 
amounts  contributed  by  each  party  to  the  liquidation,  they 
have  in  the  first  instance  measured  each  contributor's  share 
of  the  burden  by  treating  it  as  an  aliquot  part  of  the  second 
of  the  above  figures,  viz.,  B&  139,059.  They  have  'then  asce- 
rtained the  difference  between  that  figure  and  No.  3,  viz.. 
Re.  148,873  at  Bs  9,814,  and  having  divided  this  sum  in 
proper  proportions,  have  added  an  alioqot  part  to  the  burden 
falling  upon  each  contributor  under  the  former  calculation. 

Having  thus  ascertained  the  share  of  the  burden  and  the 
amount  contributed  by  each,  they  have  decreed  the  consequen- 
tial relief 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  the  decree  of  the  High  Oourt  should  be  affirmed. 

The  appellants  will  pay  the  costs  of  this  appeal. 

Appeal  ddwMsed. 
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^.  T.  P.    PETHERMAL   CHETTY 

IW.  evrsu9 

B.  MUNIANDY  SBRVAI   and  othebs. 
Benamoe  transcietian,  to  effect  a  fraud — Object  defeaiedr- 
Right  to  recover  possession — Instrumefit  not   operative — Set- 
ting asi  leaf  the  instrument  whether  n^ecessary -^Limitation 
Act  (Xr  of  1877\  Art.,  91, 154. 

In  order  to  save  hU  property  from  su  Cfiuitable  mortgage-  one  C  cxeciu 
ted  a  benamee  deed  of  sale  in  1895,  in  favour  of  the  defendant.  The  equitable 
mortgagee  brought  a  suit  and  got  a  decree  agaimst  C,  and  bis  btnatnee 
iranftlerree  who  paid  him  up.  The  representative  of  0  brought  this  suit  for 
possession  of  the  property  purported  to  have  been  sold.  HeU  that  he  was 
entitled  to  recover  possession  inasmuch  as  he  was  not  canying  out  the 
illegal  transaction,  but  was  seekiag  to  put  every  one  in  the  same  position  as 
they  were  in  before  that  tramsactiou  was  determined  upon.  Moreover  the 
purpose  of  the  fraud  having  been  defeated  there  was  nothing  to  prevent  the 
plaintiff  from  recovering  possession  of  his  property.  Taylor  v.  Bowers,  1  Q» 
B.  D.,  291;  Symes  v.  Hughes.  L.  R.,  9  Eq.,  476  ;  In  re  Great  Berlin  Stem 
Boat  Company,  25  Ch.,  s.  «1« ;  Kearley  v.  Thomson,  24  Q.  B.  D.,  742, 
deferred  to. 

In  conspiracy  the  concert  or  agreement  of  the  two  minds  is  the  offence, 
the  overtact  is  but  the  outward  and  visible  evidence  of  it.  Very  often  the 
overtact  is  but  one  of  the  many  steps  nesessary  to  the  accomplishment  of  the 
illegal  parpose,  and  may  in  itself  be  comparatively  insignificant  and 
harmless,  but  to  enable  a  fraudulent  confederate  to  retain  property  transferred 
to  him  in  order  to  effect  a  fraud,  the  contemplated  fraud  must  according  to 
the  authorities  be  effected.  Then,  and  then  alone,  the  fraudulent  grantor  or 
giver,  loses  the  right  to  claim  the  aid  of  the  law  to  recover  the  property  he 
has  parted  with. 

RMf  further  that  the  sale-deed  of  1896  was  not  an  operative  instrument., 
and  it  was  not  necessary  for  him  to  have  it  set  aside  as  a  preliminary  to  his 
obtaining  a  decree  for  possession,  and  the  suit  was  governed  by  article  144, 
and  not  91  of  the  Limitation  Act. 

Appeal  from  a  decree  of  the  Chief  Court  of  Lower  Burmah. 
The  material  facts  are  set  out  in  the  judgment.  The  Courts 
below  decreed  the  suit. 

Defendant  appealed. 

Upjohn  K,  C.  and  Baclhashe  K.  C,  for  the  appellant, 

L.  DeGhruyther,  for  the  respondent. 

The  judgment  of  their  Lordships  was  deliverey  by 

LoBD  Atkinson. — In  this  case,  an  action  was   origioallj 
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brought  by  R.  Muniandy  Servai,  claiming  through  hie  deoeaeed 

hrotherObellumServai^who  was  himeelfheir  aod  admistrator 

of  one  Muniaudy  MuBtry,  against  T.  P.  Petherpermal  Chatty, 

the  unole  and  predecessor  of  the  appellant  (thereinafter  called 

'^Petherpermal,  the  elder"),  and  two  foraial  defendants^R.M  A. 

R.  L.  Muthia  Chetty  and  P.  R.  M.P.Chinnia  Chetty,  to  recover 

possession  of  a  certain  tract  of  paddy  land  about  2,500  acres    Lord  Aikinaons. 

in  extent,  known  as  Qovernment  waste  land  No.  i  situate  in  ' 

Tamanaing    Circle,    Eungyangon   Township,     Hanthawaddy, 

District  liiower  Buraaa.    One    Arunacbellam    Chetty  claimed 

to  be  an  incumbrancer  on  these  lands  as  equitable  mortgagee 

by  deposit  of  the  title  deeds  for  a  sum  of  Rs,  14,568-12-0* 

On  the  11th  Jane,  189S,  Chellum  Servai  executed  a  deed 
purporting  to  be  conveyance  on  sale  of  the  above-mentioned 
lands  to  Pethermal  Chetty,  the  elder,  a  money-lender  resid- 
ing in  Rangoon  in  consideration  of  the  sum  of  Rs.  30,000,tbe 
receipt  whereof  was  thereby  acknowledged. 

On  the  18th  September,  1895,  Arunaftbellam  Chetty,  the 
equitable  mortgagee,  instituted  a  suit  in  the  District  Court 
of  Hanthawaddy  against  Chellum  Servai,  as  administrator  of 
the  estate  of  Muniandy  Maistry  deceased,  and  Petherpermal, 
the  elder,in  which  he  alleged  that  at  the  time  of  the  execution 
of  the  above-mentioned  conveyance,Petherp«rmal,  the  elder, 
wa3  aware  of  the  existence  of  his  (  Arunachellam's  )  claim  as 
equitable  mortgagee,  and  that  the  sum  of  Rs.  30,000,  |he  con- 
sideration mentioned  in  the  deed,  had  never  been  paid,  and 
claimed  that  he  might  be  declared  entitled  to  hold  hip  equi^le 
mortgage  over  these  lands  in  priority  to  the  last*mentuwed  ooa- 
veyance,  and  that  the  defendant  Chellum  Servai  might  be 
ordered  to  pay  to  him  the  sum  of  Rs,  14,568-12-0  with 
interest  and  other  relief. 

Petherpermal,  the  elder  filel  his  defence,  and  the  casehaving 
come  on  for  hearing,  the  District  judge  decided,  amongst 
other  things,  that  Petherpermal,  the  elder  wae«  at  the  date  of 
the  deed  of  conveyance  to  him,  well  aware  of  the  existeace  of 
this  equitable  mortgage,  and  declared  that  the  latter  was 
entitled  to  priority  over  the  former,  and  ordered  the  defendant 
Chellum  Servai  to  pay  to  the  plaintiff  the  amount  of  the 
}atter's  c)aim.    Thereupon  Petherpermai,  the  elder   proeurei) 
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a  loan  from  the  two  formal  defendants  to  the  present  suit 
sufficient  to  enable  him  to  discharge  the  amount  due  to  Arona- 
chellam  Chetty  for  debt  and  costp,  and  as  security  for  this 
loan  he  executed  a  mortgage  of  the  lands  now  sought  to  be 
recovered.  No  question  has  been  raised  as  to  the  validity 
of  this  latter  incumbrance. 

It  is  therefore  clear  that,  whatever  may  have  been  the 
design  to  effect  which  the  deed  of  the  11th  June,  1895,  was 
executed,  Arunachellam  Chetty,  the  creditor,  was  not  by  it  in 
fact  defrauded  of  his  debt.  He  was  paid  his  debt  together  with 
the  costs  of  the  litigation  which  he  successfully  prosecuted, 
and  if  his  interests  were  prejudiced  at  all,  it  was  only  to  the 
extent  that  he  was  obliged  to  take  proceedings  which,  had 
the  deed  never  been  executed,  he  might  possibly  never  have 
been  obliged  to  take. 

On  the  30th  July,  1827,  R.  Muniandy  Servai  and  pether- 
permal,  the  elder  executed  a  deed  of  release  by  which  the 
former  released  all  his  interest  in  the  lands  sued  for  in  con* 
sideration  of  Be.  1,000  paid  to  him  by  the  latter.  The  District 
Judge  found  that  the  execution  of  this  deed  was  procured  by 
a  misrepresentation,  and  declared  that  its  only  effect  at  law 
was  as  a  receipt  for  the  sum  of  Bs.  1,000.  No  objection 
was  taken  in  the  argument  on  the  appeal  in  reference  to  the 
finding  on  this  point. 

It  was  proved  by  the  affirmation  of  Muniandy  Servai  given 
in  evidence  in  this  case  that  the  deed  of  the  11th  June  1895. 
was  executed  in  order  to  enable  the  rent  to  be  collected  and 
paid  to  the  grantors,  and  '*to  quash  Subramanian's  case,"  i.  e., 
the  case  of  the  equitable  mortgagee.  The  District  Judge  held 
that  it  was  a  '*benamee  conveyance*'  made  by  the  parties  to  it 
iin  eollndon  to  defeat"  the  claim  of  the  equitable  mortgagee 
on  the  lands.  The  Chief  Court  of  Burma  on  appeal  upheld 
that  decision. 

It  was  not  pressed  in  argument  by  Counsel  on  behalf 
of  the  appellant  that,  on  an  issue  of  fact  such  as  this,  the 
finding  of  the  Judge  who  tried  the  case  and  saw  tbe  witnesses, 
approved,  as  it  was,  upon  appeal,  should  under  the  ciroums- 
tfinces  of  the  case  be  disturbed.  The  only  questions,  therefore, 
for  th^i?  Lordships'  degision  ar^— 
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1.  Is  the  plaintiff,  clespite  bis  participation  in  this  fran-  ' 
dnlAnt  Attempt  to  defeat  his  creditor,  entitled  to  recover  the  1907, 
possession  of  the  lands  purported  to  be  conveyed  ? 

2.  Is  bis  right  of  action  barred  by  the  91st  Article  of 
Schedule  II,  to  the  Indian  Limitation  Act  ? 

Their  Lordships  are  of  opinion  that  their  answer  to  the 
first  question  must  be  in  the  affirmative. 

A  benaniee  conveyance  is  not    intended  to  be  an  operative    Lord  Atkinron 
instrument.  

In  Mayne's  Hindu  I^kw,  (7th  ed.,  p.  595,  para.  446J  the 
result  of  the  authorities  on  the  subject  of  benamee  transactions 
is  correctly  stated  thus : — 

"  446. ••• Where  a  transaction  is  once    made  out  to  be 

a  mere  benamee  it  is  evident  that  the  benamidar  absolutely  dis- 
appears from  the  title.  His  name  is  simply  an  aliaa  for  that 
ol  the  person  be  neficially  interested.  The  fact  that  A  has  as- 
sumed the  name  of  B  in  order  to  cheat  X  can  be  no  reason 
whatever  why  a  court  should  assist  or  permit  B  to  cheat  A. 
But  if  A  requires  the  help  of  the  court  to  get  the  estate  back 
into  his  own  possession,  or  to  get  the  title  into  his  own  name 
it  may  be  very  material  to  consider  whether  A  has  actually 
cheated  X  or  not.  If  he  has  done  so  by  means  of  his  cJAas, 
then  it  has  ceased  to  be  a  mere  mask,  and  has  become  a  reality. 
It  may  be  very  proper  for  a  court  to  say  that  it  will  not 
allow  him  to  resume  the  individuality  whidh  he  has  once  oast 
off  in  order  to  defraud  othars.  If,  however,  he  has  not  aefraud- 
ed  onyone,  there  can  be  no  reason  why  the  court  should  punish 
his  intention  by  giving  his  estate  away  to  B,  whose  roguery  is 
even  more  complicated  than  his  own.  This  appears  to  be  the 
principle  of  the  English  decisiona  For  instance,  persons  have 
been  allowed  to  recover  /property   which    they    had  assii^ed 

away where  they  had  intended    to  defraud  creditors, 

who,  in  fact  were  never  injured But  where  the  fraudu- 
lent or  illegal  purpose  has  actually  been  effected  by  means  of 
the  colourable  grant,  that  the  maxim  applies,  In  pan  deUcto 
'pdwr  est  conAitio  possidentis.  The  Court  will  help  neither 
party.    '  Let  the  estate  lie  where  it  falls'.  " 

Notwithstanding  this,  it  is  contended  on  behalf  of  the 
appellant  that  so  much  confusion  would  be  imported  into  the 
law,  if  the  maxim  in  pari  delicto  potior  est  conditio  possiden- 
tis  were  not  rigorously  applied  to  this  case,  and,  apparently, 
that  the  cause  of  commercial  morality  would  be  so  much  pre- 
judiced if  debtors  who  desired  to  defraud  their  creditors  were 
not  deterred  from  trusting  knaves  like  the  defendant,  that  in 
the  interest  of  the  public  good,  as  it  were,  he  ought  to  be  per- 
mitted to  keep  for  himself  the  property  into  the  possesion  of 
which  he  was  so  unrighteously  and  unwisely  put. 

The  answer  to  that  is  that  the  plaintiff,  in  suing  to  re 
cover  possession  of  his  property,  is  not  carrying  out  the  illegal 
tri^iflaption,  but  is  seeking  to  put  every  one,  as  far  as    possible, 
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in  the  same  position  as  they  were  in  before  that  transaction 
was  determined  upon.  It  is  the  defendant  who  is  relying  npoa 
the  fraud  and  is  seeking  to  make  title  to  the  lands  through 
and  by  means  of  it  And  despite  his  anxiety  to  effect  great 
moral  ends,  he  caanot  be  permitted  to  do  this.  And,  further, 
the  purpose  of  the  flraud  having  not  only  not  been  effected,  but 
absolutely  defeated,  there  is  nothing  to  prevent  the  plaintiff 
from  repudiating  the  entire  transaction,  revoking  all  authority 
of  his  oonfederab)  to  carry  out  the  fraudulent  scheme,  and  re* 
coveriDfir  possession  of  his  property  The  decision  of  the  Court 
of  Appeal  in  Taylor  v.  Bowers,  (1876)  1,  Q.  B.  D.,  291,  and 
the  authorities  upon  which  that  decision  is  ba^^ed  clearly  esta- 
blished this.  8yme$  v  Hughes,  (1870)  L.  R.,  9  Eq.  479,  and 
In  re  Qreaa  Britain  Stearetcoat  Co.  (1884J  26  Cb.  D.,  616, 
are  to  the  rame  effect.  And  the  authority  of  these  decisions, 
as  applied  to  a  case  hke  the  present,  is  not,  in  their  Lordship's 
opinion,  shaken  by  the  observations  of  Fry,  L.  J.,  in  ILearly 
V.  Thomson,  (1890)  24  Q.  B.  D.,  742. 

Mr.  Upjohn  contended  that,  where  there  is  a  fraudulent  ar- 
rangement to  defeat  creditors,  such  as  was  entered  into  in 
this  case,  if  anything  be  done  or  any  step  be  taken  to  carry 
out  the  arrangement,  such  as  on  the  trial  of  an  indictment  for 
conspiracy,  would  amount  to  a  good  overt  act  of  the  conspiracy, 
any  property  transferred  by  the  debtor  to  his  conspirator  cannot 
be  recovered  back.  This,  however,  is  obviously  not  the  law. 
In  conspiracy  the  concert  or  agreement  of  the  two  minds  is  the 
offence,  the  overt  act  is  but  the  outward  and  the  visible  evi* 
denoe  of  it.  Very  often  the  overt  act  is  but  one  of  the  many 
^tepn  necessary  to  the  necessary  of  the  accomplishment  of  the 
illegal  ptrrpose,  and  may,  in  itself,  be  comparitively  insignificant 
and  faarcnless;  but  to  enable  a  fraudulent  confederate  to  retain 
property  transferred  to  him  in  order  to  effect  a  fraud,  the  con- 
templated fraud  must,  according  to  the  authorities,  be  effected. 
Then,  and  then  alone,  does  the  fraudulent  grantor,  or  giver, 
lose  the  right  to  claim  the  aid  of  the  law  to  recover  the  pro- 
petty  he  has  parted  with. 

As  to  the  point  raised  on  the  Indian  Limitation  Act  1877, 
their  Lordships  are  of  opinion  that  the  conveyance  of  the 
11th  June,  1895,  being  an  inoperative  infiTtrument,  as.  in  effect, 
it  has  been  found  to  be,  does  not  bar  the  plaintiff's  right  to 
recover  possession  of  his  land,  and  that  it  is  unnecessary  for 
him  to  have  it  set  aside  as  a  preliminary  to  his  obtaining  the 
relief  he  claims,  the  144th,  and  not  the  91st,  article  in  the 
second  Schedule  to  the  Act  is,  therefore,  that  which  applies 
to  the  case,  and  the  suit  has  consequently  been  instituted 
in  time.  Their  Lordships  arc,  for  thes«  reasons,  of  opinion 
that  the  decision  appealed  from  is  right  and  should  be 
affirmed,  and  that  this  appeal  should  be  dismissed.  They 
will  humbly  advise  His  Majesty  accordingly.  The  appellant 
will  pay  the  costs  of  the  appeal.  Appeal  d%9misai, 
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[  Consolidated  Appbat^  from  Bkngau  ]  ^-   ^• 

Present:  Lord  Rdbertaon.  Lard  Collins,  Sir  Arthur  1008 

WiUon.  UihjZimTY 

RAJA  RAI  BHAGWAT  DAYAL  SINGH  and  others^  ^ 

APPELLANTS, 

V. 

DEBI  DAYAL  SAHU  and  othew,  RESPONDENTS. 

AND 

RAJA  RAI  BHAGWAT  DAYAL  SINGH  and  others.. 

APPELLANTS. 

v. 

DEBI  DAYAL  SAHU,  RESPONDENT. 

Champerty — Assignment— Validity,  if  may  be  question- 
ed by  third  parties — Consideration  made  payobU  upon  suc- 
cess of  suit^Oambling  in  litigation — PvMic  policy — Pur* 
chtise  from  limited  owner — Hindu  wcmafis  estate — Onus  on 
purchase  r,  extent  of— Ratification— Contract  Act  {IXofl872\ 
sec.  196— Sale  without  legal  necessity^-Beeovery  by  reversion- 
er— Mesne  profits,  claim  for. 

In  India  an  agreement  cannot  be  avoided  on  the  ground    of  champerty. 

Bam  Ooomar  Ooondoo  y.  Cliander  Canto  Mookerji,  L,  R.  4 1.  A.  23:  a 
c.  I.  L.  R,  2  OaL  283  (1875).  Knnwar  Ram  Lai  v,  NU  Kanth,  L.  R.  20  LA. 
112(1893).  and  Lai  Achal  Bam  v.  Raja  Kazim  Husain  Khan,  9  0.  W.  N. 
477:  8.  c.  L.  R.  32  I.  A.  113;  I.  L.  R.  27  AIL  271  (1906)./oWou;e<l. 

The  agreement  in  this  case  provided  that  out  of  the  purchase  money 
which  was  fixed  at  Rs.  62,(K)0,  Rs.  600  only  was  to  be  paid  down  and  the  ba- 
lance when  the  property  should  be  recoverd. 

Held — ^That  the  agreement  was  generally  of  a  champertous  character 
but  was  not  void  on  that  account,  nor  was  it  opposed  to  public  policy  and  void 
as  such  by  reason  of  the  stipulation  relating  to  the  payment  of  consideration. 

As  assignment  cannot  be  questioned  as  unfair  and  unconscionable  by  a 
person  who  was  not  a  party  to  the  assignment. 

One  who  claims  title  under  a  conveyance  from  a  Hindu  woman  with  the 
usual  limited  interest  which  a  BQndu  woman  takes,  and  who  seeks  to  enforce 
that  title  against  reversioners  is  9lvfsys  subject  to  the  burden  of  proving  not 
only  the  genuineness  of  his  conTeyance,  but  the  full  comprehension  by  the 
limited  owner  of  the  nature  of  the  alienation  she  was  making  and  also  that 
that  alienation  was  justified  by  necessity,  or  at  least  that  the  alienee  did  all 
that  was  reasonable  to  satisfy  himself  of  the  existence  of  such  necessity.  And 
this  burden  lies  the  more  heavily  on  one  who  comes  into  Court  with  the  case 
that  he  did  not  take  from  a  limited  owner,  but  from  one  whose  title  he  alle- 
ges to  have  been  advene  to  that  owner. 
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RatificaUqii  Ui.  the  proper  s^Dse  of  tbP  term,  as  used  with  reference  to  the 

•       '  law  of  agency,  is  applicable    only  to  acts  done  on  behalf  of  the  ratifier,  and 

1908  this  rule  is  recognised  in  sec.  196  of  the  Indian  Contract  Act. 

BaitfBa^liAff'  Where  the  Defendant  held  possession  of  properties  under  deeds    of  8»le 

watBayal  Singh    ^^^  ^  limited  owner,  which  were  found  to  have  been  executed  without  legal 

and  others.        necessity,  the  Plaintiflf's  claim  for  mesne  proffta  was  allowed. 

V. 

Debi  Dajral  Two  consolidated  appeals  from  two  deorees  of  the   High 

%e??        ^^^  ^f  Judicature,   at  Port  WilBam  io   Bengal    dated  20th 

July  1903,  modifying  two  decrees  of  the  Court  of  the    Sub. 

ordinate  Judge  of  Zilbih  Ranchi  dated  20tb  December   1899, 

and  dismissing  the  Appdlaata'  suits  with  cocts. 

The  main  questions  raised  in  the  appeal  were  whether  the 
suits  were  maiatainable  on  the  girouad  ofjehampefiy  and  mar 
ioteMaoie^  and.  whether  two  deieds  of  sale  execatad  by  certain 
Hiodu  ladiea  were  valid  and  binding  on  the.  male  reT^iaioaen 
to  t)ie  eatate  of  the  last  male  owner  in  posiiiifion. 

Mr.  Gohm,  K.G.,  and  Jfr.  Sromi /«r  the  Appalfcmte.— 
9irBicbeH  Finlay,  K.  0.,  and  Mt.  De  Qru^er  f6r  the 
Bespondents. — 

Their  Lobdships'  Jupgmsnt  was  delivered  by 

Sir  Arttmr  WIImb. — ^These  ceasotidated  appeals  relate 
to  three  villages,  C%iyanki,  Qanka.  and  Lalgara,  and  the  sub- 
stantial conflict  is  between  the  first  Appllant  ai?id  tjie  first 
Beqpondeat. 

The  villages  willi  others  wicre  foiaoarigr  the  p/nyicvtf  of 
Bam  Saran  Singh,  who  on  his  ideath  wMiaaoaeedadibylas  in- 
fMit'.soii  Namyaa*  Narayaa  died^  whjUe  atiU  an  ii^iuit  ;and 
unmamad^  ontba  7th  August  1879,  and  lafk  anrviviag  him 
his  grandmother  Jileb  Eoer,  am  aunt  Aprap  Koer,  widcw  ri 
Bam  Saran's  brother,  and  a  stop.mother  Etraj  Eoer.  wtdow  of 
Bam  Saran.  Of  these,  the  grandmother  was  heir  to  the  boy's 
property,  with  the  limited  interest  of  a  Hindu  female  inherit- 
ing from  a.iTxale.  Tho  three  ladies  i^pear  to  have  lived  to- 
g^rtbetr  d^Ji  to  the  death  of  the  g^andpiothei;,  which  took 
place  oa  the  22nd  November  IML 

Oa  the  death  of  the  grandmother^  the  inheritance  again 
opened,  ^d  the  second  and  third  Appllants,  Bhan  P^rfap 
^i|gh  fpd,Kjiii;pa  Naj^Pf^  siqgbt  wore  then  the  nearest  ^ale 
heirs  of  the  deceased  boy.    Those  tDro  perspQia,op    the  ,29th 
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NoTember  1896,  fmrportcd  toBcill  tlie  three  villages  io  que*- 
tion  to  Bi^ah  Bbagwat  Dayal  Singh,  the  fint  Appellacrt.  aad 
tb«ti8  4he  title  under  which  he  ehuoM. 

The  first  Respondent,  on  the  other  hand  as  the  case  is 
now  pnt  on  his  behalf,  claims  noder  two  sale  deeds  executed, 
as  it  is  now  said,  by  or  on  behelf  of  the  grandmother  Jileb 
Eeer,  the  sales  being,  it  is  contended,  jnsVrified  by  necessity  ao 
as  to  pass  the  whole  inheritance.  The  first  ^  these  deeds  bor» 
date  the  19th  Jranary  1887.  It  purported  to  be  a  comvej- 
ance  by  way  of  sale,  by  the  three  ladies  who  hare  been 
meoitioned,  of  two  villages  Chiyanki  and  Quka  to  the  first 
Respondent.  The  second  deed  was  dated  the  Iftth  May  1801. 
It  purported  to  be  executed  by  the  same  three  landiea  ia 
favour  of  one  Hodges^  and  to  convey  to  him  I^  way  ef  sale 
the  village  Ijalgara.  Hodges  afterwards  conveyed  to  tiie  first 
Ref  pendent. 

The  present  suits  were  brought  on  the  29tb  AuguiErt  1898 
in  the  Court  of  the  Subordinate  Judge  at  Ranchi  The  plain* 
ttffis  were  the  first  Appellant  and  the  two  persons  from  whom 
he  pnrohased.  The  sole  Defendant  in  one  suit  and  the  sub- 
•tantial  Defendant  in  the  other  was  the  first  Respondent. 
The  first  related  to  village  Lalgara,  the  soconfl  suit  to  the 
villages  Chiyanki  and  Ganka,  The  claim  in  each  case  was  for 
poasswioB  and  mesne  profile. 

The  first  question  raised  in  the  case  and  argued  op  the 
appeals  was  whether  or  not  the  sale  by  the  second  and  third 
Appellants  to  the  first  Appellant  was  void  in  law,  so  as  to 
paec  no  tMe  on  the  ground  that  it  was  champerteus.  or  con- 
Imry  to  public  poiky. 

For  the  Respondents  it  was  boldly  argued  that,  although 
fthe  Engtisfa  law  as  to  maintenance  and  champerty  is  not,  as 
Buch,  applicable  to  India^yet  on  other  grounds  what  is  substantia 
ally  the  same  law  is  there  in  force.  Their  Lordships  are  of 
opinion  that  that  proposition  cannot  be  supported.  Io  three 
oaMS  Ram  Coamar  Gooudoo  v.  Chunder  Canto  Mookerjee  L. 
B.  4  L  A.  28 :  s.  a  I.  L.  R.  2  Cal.  283(1876).  Kunwar  Ram 
Lai  V.  KU  KafOh  L.  R.  20  I.  A  112  (1898JL  Lai  Achal  Ram 
V,  Raja  Kavbm  SuMin  Khan  9  0.  W.  N.  477;  s.  t5.  L.  R. 
32  L  A.  119;  L  L.  R.  27  All.  271  (1900).  before  thie  Bbard, 
m  ecDtiary  doctyme  has  been  Ikid  down.  In  the  last  of  those 
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caeefl  full  effect  wm  given,  under  ciroumBtanoes  closely  ao* 
alogeus  to  thoge  of  the  present  case,  to  an  agreement  whioh 
would  certainly  have  been  void  if  champerty  avoided  traansac* 
iions  in  India. 

lb  was  further  argued  that  the  transaction  in  question 
was  contrary  to  public  policy  and  void  on  that  ground,  by 
reason  of  the  provision  as  to  payment  of  the  purchase  money 
by  the  first  Appellant  to  the  second  and  third.  The  purchase 
money  was  fixed  at  Rs.  52,600,  of  which  Rs.  600  was  to  be 
paid  down,  and  the  balance  when  the  property  should  be 
recovered.  Their  Lordships  are  unable  to  agree  to  this  argu- 
menti  In  their  opinion  the  condition  so  introduced  does 
not  carry  the  case  any  further  than  does  the  champwtous 
character  of  the  transaction  generally. 

It  was  further  said,  and  this  was  relied  upon  in  the 
Courts  in  India,  that  the  transaction  was  an  unfieur  and  unco- 
nscionable bargain  for  an  inadequate  price.  But  that  is  a  ques- 
tion between  assignor  and  assignee.  It  is  unnecessary  to 
eonsider  irhat  the  decision  ought  to  have  been  if  this  had  been 
a  litigation  between  the  assignors  and  bhe  assignee  in  which 
the  former  sought  to  repudiate  the  assignment.  In  the  pros- 
sent  case  the  assignors  do  nothing  of  the  kind.  They  main- 
tion  and  ask  that  offset  be  given  to  it,  and  for  that  purpose 
they  join  as  Plaintiffia  in  the  present  actions.  Their  Lordships 
are  therefore  of  opinion  that  the  attack  upon  the  title  of  the 
first  Appellant  upon  any  such  grounds  as  those  indicated 
must  fail. 

The  second  question  that  has  to  be  considered  is  whether 
the  Respondent  has  shown  a  good  title,  in  himself  by  purchase 
from  Jileb  Eoer  the  grandmother  under  the  two  sale  deeds 
mentioned,  and  under  such  circumstances  as  to  make  that 
title  effectual  against  the  reversionary  heirs. 

The  Subordinate  Judge,  who  tried  the  cases  held  that  the 
3onveyances  were  not  good  but  he  allowed,  in  favour  of  the 
first  Respondent,  certain  sums  which  he  considered  to  have 
been  advanced  for  purposes  of  legal  necessity;  and  whilat  giving 
a  decree  to  the  Appellants  and  Plaintiffs  for  possession  of  the 
property,  he  made  that  decree  conditional  upon  the  payment 
to  that  Respondent  of  the  sums  held  to  have  been  advanced  ^ 
for  legitimate  necessities,    Oa  tho  argument  of  these  appeals 
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Mr.  Cohen,  for  the  Appellante,  aeoepted  the  propriety  of  this 
mode  of  dealing  with  the  case,  and  assented  to  the  idlowance 
to  made  hy  the  Subordinate  Judge. 

The  High  Coart,  on  appeal,  differed  from  the  first  Court, 
and  held  that  the  necesaty  for  the  sales  in  qaestSion  was 
established. 

Before  dealing  farther  with  this  qnestion,  it  mu(t  be  no* 
tioed  that  the  case  now  contended  for  is  not  the  case  raised 
on  the  pleadings  and  relied  upon  at  the  trial.  Tb^  Respondent 
in  his  written  statement  alleged  a  title  derived,  not  from  Jileb 
Eoer,  but  from  Etraj  Koer.  He  said,  in  paragraph  21  thai 
"Eitraj  Eoer  was  no  heir  to  Narayan  Saran  Singh,  and  that 
she  acquired  an  absolute  right  by  adverse  possessibn;"  in  para- 
graph 23  *"  that  it  is  not  true,  as  the  Plaintiffs  allege, •..•• 

that  on  the  death  of  Narajan  Saran  Singh  Jileb  Eoer 
suooeeded  as  heir  and  was  in  possession  up  to  her  death,^ 
and  in  paragraph  25  that  "Jileb  Eoer  and  Aprup  Eoer 
never  took  the  estate  of  Narayan  Saran  Singh  as  heir, 
and  the  fact  of  their  joining  in  the  documents  as  person 
executing  the  deeds  of  sale  and  the  prior  deeds  was  a 
matter  of  form  of  evidence  of  members  dependent  for  main- 
tenance on  Etrig  Eoer,  and  was  merely  a  surplusage;"  and  it 
was  added  in  paragraph  26  that  ''even  if  Jileb  Eoet  were  to 

have  taken  the  estate by  inheritanoe,  she  would  take 

it  in  absolute  state under  the  provisions  of  Mitak$hara 

law,  and  so  also  if  she  was  made  a  co-sharer  by  Etraj  Eoer 

in  Etraj  Eoer's  righi"  In  bis  evidence  given  at  the  trial  the 
Bespondent  endeavoured  to  maintain  the  case  that  his  title 
was  derived  from  Etraj  Eoer  and  was  good  on  that  account. 

One  who  claims  title  under  a  conveyance  from  a  woman, 
with  the  usual  limited  interest  which  a  woman  takes,  and  who 
seeks  to  enforce  that  title  against  reversioners,  is  always  sub- 
ject to  the  burden  of  proving  not  only  the  genuineness  of  his 
conveyance,  but  the  full  comprehension  by  the  limited  owner 
of  the  nature  of  the  alienation  she  was  making,  and  also  that 
that  alienation  was  justified  by  necessity,  or  at  least  that  the 
alienee  did  all  that  was  rekBonal)le  to  satisfy  himself  of  the 
eidstence  of  such  necessity.  And  this  burden  lies  the  more 
heavily  oil  one  who  comes  into  Court  with  the  case  that  be 
did  riot  take  from  a  limited  owner,  but  from  one  whose  title  be 
iXHegM  to  have  been  adverse  to  that  owi^er, 
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The^  oooflideratioBB  apply  with  tpeoial  force  (o  the  pie- 
sent  case.  The  eareier  traofiactions  of:  the  firsts  Bespondeni 
were  with  Etraj  Koer,  aad  there  is  no  BatiBCftctory  evidemce 
to  show  that  Jileb  Koer,  the  real  owaer  took  pact  in  them, 
or  anthoriged  them  in  any  way. 

It  wa^.-argued  however  that, ^if  Jileb  Koer  was  not  shown 
to  bayo  authonsed  th^  earlier  transactions,  she  had  ratified 
them  by  beings  party  to  the,  later  documeotfi  and  particu- 
larly the.  two  sal^  deed&  Ratification  in:  the  proper  sense  of 
the  ternPy^iuEiitnsdd.  with  reference  to  the  law  of  agency,  is 
appliaable  only:  to  acts  done  on  behalf  of  the  ratifies  And 
this  rule  is  reeoguisod  in  isec  196  of  bhe  Indian  Contract  Act, 
Looking  .^  the  substance  of  the  matter,  it  would  be  a  serious 
extension  of  the  law,  as  hitherto  applied,  to  hold  that  a  woman 
witht  a  limiti^d  int^eeit  could,  by  act  «c  poet  facto,  charge  upon 
the  estalCi  which  she  represents  obligatH)ns  not  originally  bind* 
ingiupon  it.. 

With  regard  to  the  first  of  the  sale  deeds  now  in  question, 
when  the^  details  which  make  up  the  consideration  come  to 
be*^xamined|  it  appear»  that  they  include  one  sum  of  Bs. 
1,600  which  the  Subordinate  Judge  credited  to  the  first  Bes* 
pendent  in  tiie  manner  already  explained.  A  part  from  this 
sum  the  great ^buHt^f  thait  consideration  for  this  sale  deed 
coRsistt  of  debtj^'originaUyincurred-by  Etraj  Koer  with  accre- 
tions interests  and  compound  interest.  Their  Lordships  are 
of  opinion  that  this  deed  was  correctly  estimated  by  the  Sub- 
ordinate Judge. 

The  case  aa  to  the'  second  sale  deed  is  not  quite  so 
simple.  With  regard  to  it  the  subordinate  Judge  gave  credit 
to  the  first  Respondent  for  considerable  sums  as  having  been 
advanced  for  real  necessities.  As  to  the  rest  of  the  considera- 
tion for  that  dedd  ^e  held  that  necessity  had  not  been 
established  In  coming  to  this  conclusion,  he  took  into 
account  not  only  the  more  general  considerations  already  re- 
ferred to  but  also,  certain  circumstances  pepuliar  to  the  case- 
that  the.lady  who  alone  had  any  power  to  convey  was  old, 
andiiad  no. independent  advice  to  guide  her,  and  that  the  first 
BespoBdent  was  in  a  position  to  exercise  considerable  influence 
over  her  afiairs.  Their  Lordshipg  think  the  Subordinate  Judge 
was  justified  in  taking  all  these  matters  into  his  consideration; 
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and  they  gee  no  sufficient  ground  for  rejecting  his  conclusions. 
There  remains  one  other  point  for  consideratioD,  The 
Plaintiffs  claimed  not  only  possession  but  mesne  profits.  The 
Subordinate  Judge  rejected  the  latter  claim.  Their  Lordships 
are  of  opinion  that,  as  the  deeds  of  sale  are  not  good  assuoh, 
the  claim  for  mesne  profits  is  wellfounded.  In  argument  it  vas 
conceded  tihat  on  the  other  side  of  the  account  interest  at  6 
per  centj  should  be  allowed  en  the  sums  credited  to  the  firs* 
Respondent.  The  amounts  thus  to  be  allowed  on  the  one 
side^^and  on  the  other  can  be  adjusted  in- esecution  preceedingfl. 

Their  Lordships  will  humbly  advise  His  Majesty  thath (he 
appeals  should  be  allowed,  that  the  decrees  of  the  Sigh  Coturt 
should  be.  discharged  with  costs  to  be  paid  as  regards  the  first 
decree  by  the  present  Respondents  other  than  Sowton  aild 
as  regards  the  second  decree  by  the  first  Respondent,  that  the 
decrees  of  the  Court  of  the  Subordinate  judge  should  be  dis- 
charged, and  that  instead  thereof  it  should  be  ordered  that 
upon  the' first  Appellant  paying  to  the  first  Respondent  the 
sums  found  in  favour  of  the  latter  by  the  stibordinate  Judge 
with  interest  at  C  per  cent,  per  annum  the  first  Appellant  do 
recover  possession  of  the,  property  in  suit  together  >with  mesne 
profits  to  be  ascertained  in  execution  pcoceedings  and  costs 
to  be  paid  by  the  first  party  Defendants  in  .the  first.suitand 
by  the  sole  DefeAdant  in  the  second  suit. 

The  Respondents  other  than  Sowton  will  pay  the  ootts  of 
these  appeals. 

Solicitors:  Messrs,  Withal  and  Withal  for  the  appellants. 

Solicitors:  Messrs,  T.  L.  Wilson  &  Co,  for  the  Respo- 
ndents other  than  Sowton. 

appeals  allowed. 

[  Appeal  fbom  Bengal,  ] 

Lord  Nacnaghten.  Lord   Atkinson.   Sir  Andrew  sooble. 

Sir  Arthur  Wilson.  1908.  4,  February. 

Chhatirapat  Singh  Dugar,  Appellant, 

V. 

Maharaj  Bahadur  Singh,  and  anr.,  Beppondents. 
Land   Registration  Act  (VII B.  C.of  187^)— Cotrustee 
applicaUon    by,    for  registrabion^Refusal  by  the   Revenue 
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nutherUiea — Oivil  Courfa  (mthority  to  direct  regidratiofi — mU, 
maintainability  of^-Dedaratian   of  right  to  poeBeasian, 

"Where  Plaintiff's  application  for  the  registration  of  his  name  as  a  co- 
trustee, under  the  Land  Registration  Act  ^vaa  refused  bj  the  Revenue 
authorities^ 

Held— That  a  Civil  Court  is  not  competent  to  direct  the  action  of  the 
Revenue  authorities  under  the  Land  Registration  Act^  and  suit  brought  hy 
the  Plaintiff  with  the  object  of  obtaining  an  order  from  the  Court  which 
would  bring  about  a  re-consideration  of  the  order  passed  by  the  Revenue 
authorities  so  as  to  obtain  the  registration  of  the  Plaintiff's  name  as  a  co- 
trustee is  not  maintainable. 

H^d,  further,  on  the  construction  of  a  compromise  decree  on  the  basis 
of  which  the  suit  was  l»ou^t,  that  the  Plaintiff  was  not  entitled  to  a  decla- 
ration of  his  right  to  the  possession  of  the  trust  property  jointly  with  the 
Defendant— this  order,  however,  not  affecting  the  right  of  the  Plaintiff  or  any 
one  else  to  take  action  in  the  case  of  any  malversation  by  the  Defendant 

Appeal  from  a  decree  of  the  High  Court  of  Judicature  at 
Fort  William  in  Beogal,  dated  let  February  1904,  reversiug  a 
decree  of  the  Court  of  the  Sub^iaate  Judge  of  Dhiajpur, 
dated  22Dd  December  1899,  aad  dismueing  the  appeUant'e  auit 

Jfr.  Bom  for  the  appellant 

Mr.  Ik  Oruyther  for  the  BispondentB. 

Their  Lordships'  Judgment  was  delivered  by 

Lord  Macnaqhten — ^Their  Lordships  do  not  think  it  neces- 
sary to  call  upon  the  Respondents.  They  concur  in  the  reasons 
stated  in  the  judgment  of  the  High  Court. 

Their  Lordships  will  humbly  advise  His  Majesty  that  this 
appeal  ought  to  be  dismissed.  The  Appellant  wUl  pay  the 
costs  of  it 

Solicitor  Mr.  0.  0.  Fwrr  for  the  Appellant. 

Solicitors :Jlfes9rs.  T.  L.  Wilson  8d  Go,  for  the  Bespoudenta 

Appeal  diamieeed  with  eode. 

[  Appeal  from  the  Judicial   Commissioneb, 
Htderabad   Assigned  District.  ] 
Present:— lord  Rcherteon,  Lord  GMine,  Sir  Arthur    Wilstm 
PE3T0NJI  JIVAJI  AND  OTHERS  Appell'ants, 

V. 

SHAPUBJI  EDULJI  CHINOT  and  others  iUBPONDENis. 

Native  State,  location  of  Britidi  troqpe  in— Power  ofecm- 
tawment  authorUies  ae  to  grant  or  nmr  of  land—Trmig,  oft- 
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90nce  of— Power  re^trided  to  miliUvry  purpoeea—Land  belanga 
to  State— Parri  Tow&r  of  Silence,  grant  of  land  for—Oon^ 
irol  of  cantonment  avihorities. 

The  Hyderabad  Subeidiaiy  Force,  wbicb  bad  its  beadquariers  in  tbe 
Sectmderabad  cantonment,  was  a  force  in  the  employment  of  tbe  East  India 
Company  and  commanded  by  tbe  ^Company's  officersi  bnt  maintained,  by 
agreement,  in  Hyderabad  territory  for  the  protection  of  tbe  Nizam.  There 
never  was  in  existence  any  treaty  prescribing  tbe  limits  of  tbe  powers  of  tbe 
Nizam*8  officers  on  tbe  one  band,  and  tbe  militaiy  commander  commanding 
tbe  Hyderabad  Snbeidiary  Force  on  tbe  other,  with  respect  to  the  manage- 
ment, cantrol,  and  disposition  of  the  cantonment  and  tbe  hind  comprised  in 
it.  When  the  Nizam's  government  admitted  a  British  force  within  its  terri- 
tory, and  allotted  to  it  Secnnderabad  cantonment  as  its  head  qnartei8>  it  no 
no  donbt,  by  necessary  implication,  conveyed  to  the  military  anthorities  all 
powers  of  jurisdiction,  control  and  management  incident  to  maintaining  effi- 
ciency and  the  discipline  of  the  troops,  tbe.  j)eace  and  gopd  order  and  con- 
Tenient  uie  of  the  cantonment.  Bnt  it  would  be  going  a  long  way  beyond 
this  to  hold  thai  tbe  officer  commanding  the  troope  was  empowered  to  alie- 
nate, in  perpetuity,  land  fomung  part  of  the  cantonment  and  undoubtedly 
Hyderabad  territory  for  a  purpose  whoUy  unconnected  with  military  require- 
ments. 

The  Appellants,  who  were  members  of  the  'Pursi  communis,    claimed 

that  the  founders  of  the  Parsi  Tower  of  Silence,  which  stands   on  a  portion 

of  certain  land  situated  in  tbe  Secnnderabad  cantonment,  were  in  their  life 
time  owners  of  the  land  in  question,    and  that  the    property  had  devoWed 

upon  themselyeB  as  descendants,  and  representative  in  title, -of  the  original 
Kunders.  Tbe  respondents,  who  were  also  members  of  the  Parsi  communis, 
contended  that  tbe  land  in  question  had  been  granted  to  the  ^rhole  Pani 
community  for  a  public  purpsse,  and  to  enure  for  the  benefit  of  tbe  commu- 
nity generally  for  all  time  by  tbe  cantonment  authority.  The  most  impor- 
tant document  relied  upon  by  tbe  Appellants  was  issued  by  an  officer  of  ^e 
Hyderabad  State  and  purporting  to  express  |a  transaction,  by  which  the 
State  had  assented  to  the  grant  of  the  land  in  question  to  the  founders,  and 
directed  possession  of  it  to  be  delivered  to  them.  Another  document  in 
evidence  also  obtained  on  behalf  of  tbe  founders,  through  their  agent  purpor- 
ted to  be  issued  by  the  authority  of  the  Brigadier  commanding  the  Hydera- 
ImmI  Subsidiary  Frroe,  and  to  certify  tbat  the  Parsis  of  Seounderabad  had 
permission  to  enclose  tbe  hind  in  question,  which  was  giren  for  a  tower  ta 
be  built  on  it ; 

BM — Tbat  tbe  oonsiderations  set  out  above  must  be  borne  in  mind  in 
estimating  the  effect  of  the  two  documents  ;  that  the  first,  emanating  from 
the  State  purported  to  deal  with,  and  enforce,  a  grant  of  the  land  to  the 
founders  by  name,  and  the  delivery  of  possession  to  them ;  that  the  second 
docnmeut,  emanating  from  the  cantonment  authorities,  did  not  de^  with 
title  or  possession,  but  gave  permission  to  use  tbe  land,  already  conv^ed, 
for  th«  particular  purpoee  of  a  Tower  of  Silence,    and  to  enclose  the  land, 
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P.    0.  wliicli  were  matters  obviously  within  the  discretion  of  the    commanding  offi- 

jg^  cor,  and  that  the  effect  of  the  two  documents  was  to  show  a  good   title  in  the 

y^^^  founders,  and  not  in  the  Parsi  community. 

^a^^'^tJSr^'  This  was  an  appeal  from  a  judgment  and    decree  of    the 

y.  Court  of  the  Judicial  Cpmmissioner,  Hyderabad  Assigned    Dis- 

cSinoyand       tricts,  dated  the  12th  December  1901,  which   reversed  ajodg- 

otheis.  menfe  and  decree  of  the  Court  of  the   Superintendent  Residency 

Bazar?,  Hyderabad,  dated  the  25th  march  1901. 

The  principal  question  involved  ia  the  appeal  was  the 
title  to  a  plot  of  land  on  which  stands  a  Parsi  Tower  of  Si- 
lence situate  in  the  south-eastern  comer  of  the  Cantonment 
limits  of  Secunderabad 

Mr.  Jardine,  Z.  (7 ,  and  Mr.  DeOruyther  for  the  appellants. 

Mr.  Bq88  for  the  respondedts 

Their  Lordship's  Judgment  was  delivered  by 

Sir  Arthur  Wilson.— The  controversy  out  of  which  this 
appeal  arises  lies  between  various  members  of  the  Parsi  com- 
munity,  and  relates  to  certain  land  situated  in  the  Seoundwa* 
bad  Cantonment  on  a  portion  of  which  stands  a  Parsi  Tower 
of  Silence. 

In  or  about  the  year  1895  the  Respondents,  purporting 
to  act  on  behalf  oE.  the  Parsi  community,  resolved  to  erect  on 
the  land  in  question  a  second  Tower  of  Silence:  in  addition  to 
that  already  there.  vThe  appellants  objeted  to  this  proceeding, 
claiming  as  descendants  in  title,  of  the  original  founders. 

Negqtiaticms  foe  a  settlement  having  failed,  the  ^ppeUants 
filed  the  prcEent  suit.  They  alleged  that,  the  founders  were  in 
their  life-time  the  owners  of  the  land  in  question,  and  Aat  the 
property  had  devolved  upon  themselves,  and  they  proceeded 
to  complain  of  the  Respondent's,  encroachment 

The  Respondents,  who  were  Defendants  i^  the  suit,  iiQaer- 
ted  that  the  land  bad  been  granted  to  the  whole  Parsi  ocKnma- 
nity  for  a  public  purpose,  and^  to  enure  for  the  benefit  of  that 
community  generally  for  all  time,  by  the    Cantonment  Autho* 

rity. 

In  the  Courts  in  India  the  Defep^ts  further  set  op, 
tbat»  if  the  grant  had  been  to  the  founders,  .the  Jat^r  had 
Bubeeqnently  dedicated  the  land  to  the  purposes  of  the  Faism 
oommnnity  genendly.     It  was  also  contended  that  a  Mtl^  good 
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against  the  foanders  and  tbeir  representativee,  bad  been  acquired 
by  adverse  possosfion.  On  botb  those  points  the  Court  in  In- 
dia found  against  the  Defendwits,  and  tbeir  Lordships  have 
not  been  asked  to  reviev  those  findiogf.  The  sole  question 
discussed  on  the  argument  of  the  appeal  was  that  of  the  origi- 
nal title  to  the  property. 

The  Judge  who  tried  the  cAse  decided  in  favour  of  the 
plaintiffs,  now  Appellants,  and  gran'^ed  an  injunctioa  On  ap- 
peal the  Judicial  Commissioner  reversed  the  decision  and  dis- 
missed the  suit.    Hence  the  present  appeal. 

The  founders  already  mentioned,  were  two  brothers,  Parsis, 
Pestonji  Meherji,  and  Vicaji  Meherji,  who  in  1837  and  after- 
wards carrier  on  busiaesa  as  bankers  at  'Hyderabad  and  in 
other  places.  It  appears  from  the  correspondents  that,  at  abDut 
that  time  they  had  made  up  their  minds  to  make  Hyderabad 
their  home,  and  they  determined  at  the  same  time  to  establish 
a  Tower  of  Silenee ;  for  which  it  was  necessary  both  to  obtain 
the  ground  on  which  the  Tower  could  be  built,  and  to  establish 
the  necessary  priests  for  carrying  on  the  services  and  ceremo* 
niee  required  by  the  Farsi  religion. 

It  is  blear  that  with  regard  to  the  establishment  of  priests 
every thinfif  was  done  By  the  brother  Pestonji  tad  Vicaji  They 
found  the'^roper  persbns,  and  arriftDged  with  theM  to  come! 
and  settle  at  the  spot  to  be  selected.  They  undertook  the  res- 
ponsibility for  their  salaries,  though  the  priests  were  to  be  at 
liberty  to  receive  fees  for  the  performance  6t  ceredionies  from 
other  Parsi& 

Pestonji  and  Vicaji  also,  through  their '  agent  at  Secunde- 
rabad,  made  all  necessary  arran^ments  for  obtaining  the  site 
required.  It  is  not  necessary  to  examine  all  the  contemporary 
papers  in  evidence.  The  most  important  document  relied  upon 
by  the  plaintiffii  is  the  following, — 

"  Ijat  asar  BalkishtjEi  Reddy,  Mucaddum  of  the  Village  of 
Bholuckpore,  in  the  District  of  Hoosain  Saui2:ar,  may  you  be 
well,  year  1248  Sal  i.  «.  Fash*.  The  reason  of  writing  this  is* 
that  the  Bankers  Pestonji  and  Vicaji  having  applied  and  Qo^ 
vemment  having  sanctioned  the  grant  to  them  of  the  ^ill 
which  is  near  OattulaNagannaKunta  in  the  Devini  Bhavi 
Kancha  within  the  boundary  pf  the^said  village,    for   deposit^ 
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iog  bcmea  the  talukdar  Baja  Bang  Bao  Bahadur  has  sent  order 
aad  therefore  it  is  hereby  written  that  you  diiliver  up  the  said 
Hill  to  the  (aid  Bankers  Pestonji  aiud  Vicoaji.  Note  that  this 
thi6  is  peremptory  oxder  in  this  matter.  The  date  the  25a 
Babinlawal  1264  (i  e.  June  1888> 

Ibrahim  Khan,  Naib  (In  Persian). 
Peitb  Mashirabad. " 

This  doonment  was  held  by  the  Jndge  who  tried  the  case 
to  be  a  gennine  doeument,  a  finding  for  which  he  a^rigned  co- 
gent reasona  The  learned  Jndge  who  heard  the  ease  on  ap- 
peal pointed  out  a  variety  of  cirenmstances  which,  he  thought, 
through  suspioioD  upon  the  docament.  But  he  did  not  over- 
rule the  finding  of  the  first  CSourt  that  it  was  genuine.  Their 
Lordships  see  no  sufficient  reason  why  they  should  reject  that 
finding. 

The  next  document  of  high  importance  is  the  following— 

'*  This  is  to  certify  that  the  Parsis  of  Secunderabad  have 
permisrion  by  order  of  Brigadier  Wahab,  C.  B.,  Commanding 
Byderabad  Subsidiary  Force  to  enclose  the  Hill  by  name  No- 
mavuoghutt  for  a  Burying  place,  the  drcumferencs  of  wUeh 
ii  about  (18)  eighteen  hundred  feet,  and  immediately  adjoin- 
ing the  south  end  of  Newganah's  garden  and  near  the  public 
Bearer^s  Une  in  rear  of  the  Cantonment  of  Secunderabad. 

"This  Hill  is  given  for  a  Tower  only  to  be  built  on 
its  summit 

•"H.  F.  F.  CoNSioiNfi, 

Assistant  Q,  IL  General, 
Hyderabad  Subsidiary  Force. 

''Assistant  Q.  IL  General's  Office, 

Head-quarters  Hyderabad 

Subsidiary  Force." 

"Secunderabad,  ISthe  January  1839/' 

That  document  was  actually  obtained  on  behalf  of  the 
two  brothers  through  their  agent,  but  it  is  the  matter  upon 
which  the  Bespondents  chiefly  rest  their  case.  Their  conten- 
tion is  that  that  document  formed  the  real  rciot  of^liQe  to  the 
land  in  question  and  that  by  its  terms  the  grant  was  one  to  the 
Farsi  oommunify,  generally  fi^ndnot  to  thetwo  /brothers  person- 
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ally.^Before  dxamimng  these  two  dooutneats  and  their  relation 
one  to  the  other,  it  is  well  to  consider  the  authority  from  which 
each  docament  issued,  and  the  relation  of  those  authorities  one 
to  the  other.  The  first  of  two  documents  clearly  was  issued 
hy  an  officer  of  the  Hyderabad  State,  and  it  purports  to  expresf 
a  transaction,  by  which  the  State  had  assented  to  the  grant  of 
the  land  to  the  two  brothers,  and  directed  possession  of  it  to 
be^delivered  to  them.  The  second  document  purports  to  be  issued 
by  the  authority  of  the  Brigadier  commanding  the  Hyderabad 
Sabeidiary  Force,  a  force  which  had  it's  headquarters  in  the 
Seeunderabad  Cantonment, 

The  efltablishmen!;  of  the  Subsidiary  Force,  and  its  modi- 
fication from  to  time,  may  b^  collected  from  Aitchiaon's  Trea- 
tiea,  Vol  8,  at  and  after  p.  264,  and  from  the  varioua  treaties 
and  agreements  which  follow.  It  was  a  force  in  the  employ- 
ment of  the  East  India  Company,  and  commanded  by  the  Com- 
pany's Officers  but  maintained,  by  agreement,  in  Hyderabad 
Territory  for  the  protection  of  the  Nizam. 

The  research  of  Counsel  was  unable  to  discover  any  treaty 
preecribing  the  limits  of  the  powers  of  the  Nizam's  officers  on 
the  one  hand,  and  the  Military  Commander  on  the  other,  with 
respect  to  the  management,  control,  and*  disposition  of  the 
Cantonment  and  the  land  comprised  in  it.  And  it  appears 
clear  that  no  such  treaty  ever  was  in  existence. 

When  the  Nizam's  Government  admitted  a  British  Force 
within  its  territory,  and  alloted  to  it  the  Seeunderabad  Can- 
tonment as  its  Headquarters,  it  no  doubt,  by  necessary  implica- 
tion, conveyed  to  the  military  authorities  all  powers  of  jurisdic- 
tion, conrol,  and  management  incident  to  maintaining  the  effi- 
oiency  and  the  discipline  of  the  troops,  and  the  peace  and  good 

order  and  convenient  use  of  the  Cantonment.  But  it  would  be 
going  a  long  way  beyond  this  to  hold  that  the    officer  com- 

maiiding  the  troops  could  be  held  empowered  to  alienate,  in  per- 
petuity, land  forming  part  of  the  Cantonment,  and  undoubtedly 
Hyderabad  territory,  for  a  purpose  wholly  unconnected  with 
military  requurements.    These  considerations  must  be  borne  in 

mind  in  estimating  the  effect  of  the  two  documents  which  have 
been  dted. 

There  appears  to  be  no  real  difficulty  in  reconciling  the 
two  documents,  and  appreciating  their  effect  The  first,  ema- 
nating from  the  State,  purports  to  deal  with,  and  enfoice,  a 
grant  of  the  land  by  the  State  to  the  two  founders  by  name. 
fixid  tbt  diliyery  of  poeses^ioQ  to  then|.    The  second  4ocun)ent, 
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*    ^'  fDMoating  from  the  Gftntonment  AathoritiM,  does  not  deal  witii 

Wtt  title  of  poflsenoo,  but  gives  permtasion  to  use  the  land,  alreaify 

^/*^.     ,     conveyed,  few  the  partieolir  porpoae  of  a  Tower  of  Siknoe,   aad 

andodimr^^  to  enclose  the  land.    This  are    matters    dbvioosly    within  the 

IbAimH'  2<a^"  ^'i^^^iB^^i^'''  o'  ^^  commanding  officer,  for  they  might  affect   lbs 

^^i^  «md^*  convenient  occnpation  of  the  Cantonment.    The   effect  of  the 

'otfam.  two  documents  is  to  show  a  good  title  in  the  fonders,  and  not 

g.  "T*"  in  the  Parsi  community. 

Wilson.  What  happened  afterwards  only  confirms  this  view.    The 

founders  admittedly  enclosed  the  land  and  erected  a  Tower  of 
Silence  upon  it,  at  their  own  expense.  About  the  same  time, 
or  shortly  afterwards,  they  erected  a  Fire  Temple  upon    hmd 

which  they  acquired  by  private  purchase,  and  endowed  it 

The  evidence  as  to  the  possession,  managem^it,  and  con- 
trol of  the  Tower  of  Silence  and  of  the  land  on  which  it  stood, 
shows  these  to  have  been  in  the  founders.    The  only  queatkm 

ibemg  who  were  the  original  grantees,  the  events  of  the  early 
years,  after  the  acquisition  of  the  land  and  the  erection  of  the 
Tower,  are  much  more    important  than  those    of  later  yeaia^ 

when  the  circumstances  of  the  parties  had  somewhat  chanfi[ed. 
And  in  those  early  years  we  find,  from  the  correspondence^ 
that  the  priests  referred  such  difficulties  or  questions  as  arose 
for  the  orders  of  the  founders,  and  obeyed  those  orders. 

The  founders  certainly,  down  to  the  year  1863,  bore  the 
whole  expense  of  the  establishment,   and  all  costs  of  mainte^ 

aanos  and  repair.  During  those  years  the  Parsi  community 
were  not  represented  by  any  Committee  or  other  organizatioa. 
Therefore  during  those  years,  the  founders  had  no  rivals  in 
respect  of  possession  and  control;  for  the  suggested  possession 
ana  authority  of  the  head  priest  is  negatived  by  his  own  letters 
to  the  founders. 

After  1868,  the  Parsi  community  from  time  to  time  sub- 
scribed money  in  aid  of  additions  and  improvements,  and  from 
1882,  onwards  there  was  a  committee  representing^  in  eome 
sense,  the  oonomunity.  But  what  happened  in  these  later  years 
can  throw  but  little  light  upon  the  nature  of  the  grant  of,  or 
soon  after,  1837. 

Their  Lordships  are  of  opinion  that  the  view  of  the  case 
tiJcen  1^  the  Judge  who  tried  it  was  ccrrect.  They  will  hum- 
bly advise  His  Majesty  that  the  decree  of  the  Judicial  Commi- 
ssioner should  be  discharged  with  costs,  and  that  of  the  Court 
of  the  Superintendent  restored.  The  Respondents  will  pay 
the  costs  of  this  appeal. 

Solic^tore :  Meesra.  Payn  and  Laitey  for  the  Appdlants. 

Soli^to^ :  Messrs.  Lattey  and  Hart  for  the  Respondents. 

4ppeal  aUawpi. 
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[  Appeal  prom  Bengal.  ] 

Lord  Macnaghten.  Lord   Atkinson.   Sir  Andrew  soorle. 

Sir  Arthur  Wilson.  1908.  Heard,  5  &  11  February, 
Judgment,  14,  May. 

Badha  Frosad  Mullick  and  anr.  Appellants. 

% 

V. 

Ranimoni  Dassi  and  othere>,  Respondents. 

Hindu  Law— Will— Construetion— Bequest  to  ^'daughters 
and  their  respective  sons*'— Restriction  of  descent  to  male  is- 
sues—Absolute or  life-estate— Woman's  estate^Survivorship 
between  daughters— Spiritual  benefU-JUmainder  over  to  sons- 
Gift  over  to  daughters  on  failure  of  adoption^Successicn  Act 
(  X  of  1865  ),  sees.  <?«,  116,  117. 

In  contraing  the  Will  of  a  Hladu  it  is  not  improper  to  take  into  oonsida- 
ration  what  are  known  to  be  the  ordinary  notions  ana  wishes  of  Hindtta  with 
inspect  to  the  devolution  of  property.  It  may  be  assumed  that  a  Hindu  gen- 
rally  desires  that  an  estate,  apecially  an  ancestral  estate,  shall  be  retaincfd  in 
hia  family,  and  it  miay  be  assumed  that  a  Hindu  knows  that  as  a  general  role 
at  all  events,  women  do  not  take  absolute  estates  of  inheritance  which  tney 
are  enabled  to  alienate. 

Moulvie  Mahomed  Shumsool  v.  Shewukram  L.  R.  2  I.  A.  7  (  1874  ) 
followed. 

In  the  Will  of  a  Hindu  dratvn  up  in  the  £nc:lsh  language  and  probably 
by  an  English  Solicitor  who  was  one  of  the  attesting  witnesses,  it  waa 
provided  in  case  of  the  failure  of  a  prior  bequest  in  favour  of  a  son  to 
be  adopted  to  the  testator  (  which  bequest  in  fact  failed  )  that  the  estate 
was  to  be  made  over  to  and  divided  between  his  two  daughters  in  equal 
shares,  '^  to  whom  and  their  respective  sons  he  gave,  devised  and  bequeathed 

the  same.*'  There  was  a  proviso  that  in  the  event  of  one  of  the  daughters 
dying  without  leaving  any  male  issue  surviving  the  share  of  the  deceased 
dao^ter  wast  to  go  to  the  surviving  daughter  and  her  sons — to  the 
exclusion  in  both  cases  of  female  issue.  Further,  that  "in  the  case  of 
the  death  of  either  daughter  leaving  sons,  the  share  of  such  daughter  was  to 
be  pHid  to  such  her  son  or  sons,  share  and  shere  alike,** 

Held— That  under  the  will  the  testator's  daughters  whom  he  ineonteatv 
bly  intended  to  benefit  were  to  have  no  more  than  what  in  generally  known 
to  be  a  woman's  ostate  in  his  property. 

That  the  testator  intended  to  create  in  their  favour  an  ostate  for  Hfe  with 
a  remainder  over  to  their  sons. 

That  in  the  events  that  happened  the  daughters  were  entitled  to  the 
teatator's  estate  in  equal  shares  for  life  and  with  the  benefit  of  survivorship 
between  themselves. 

This  was  an  appeal  from  appellabe  judgment  and  decree 
of  the  High  Court  at  Calcutta,  dated  the  23rd  of  April  1906, 
which  affirmed  a  judgment  and  decree  of  Mr.  Justice  Woodroflfe, 
flitting  on  the  Original  Side  of  the  eaid  High  Court  and  dated 
the  3l8t  of  July  1905. 

Mr.  De  Oruyther  for  the  Appellant 
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Radha  Prosad 
Mnllick  and  anr. 

V. 

Ranimoni  Dassi 
and  others. 


Sir  R.  Fvnlay,  K.  (7.,  aad  Mr.  K.  Brawn  for  the   Kcapo- 
ndents. 

M^.  De  Oruyther  replied. 

Their  Lordships*  Judgment  was  delivered  by 

Sib  Andrew  Scoblk— Hurry  Dass  Dutt,  a  Hindu  inbahi- 
tant  of  Calcutta,  died  on  the  30th  October  1875,  leaving  a  Will 
which  was  adftiitted  to  probate  by  the  High  Couirt  on  the 
20th  December  in  the  same  year.  The  Will  was  in  the  English 
language,  and  was  probably  drawn  by  English  solicitor,  who 
is  one  of  the  attesting  witnesses. 

The  only  question  raised  upon  this  appeal  is  as  to  the 
nature  of  the  estate  which,  in  the  events  which  have  happened, 
the  testator's  daughters  take  under  the  terms  of  the  Will. 

The  clause  of  the  Will  relating  to  the  daughters  is  as 
follows : — 

.  But  in  case  none  of  such   adopted  sons  survive  my  said 

wife,  or  in  case  of  either  surviving  my  said  wife  and^  dying 
under  the  said  age  without  leaving  a  son  or  sons,  I  desire  and 
direct  my  executors,  after  the  death  of  my  said  wife,  or  the 
death  of    such  son  after  her,  but  under  the  age  of   eighteen 

years  without  leaving  a  son  or  sons,  to  make  over  and  divide 
the  whole  of  my  e^tate^  both  real  and  personal,  unto  and 
between  my  daughters  in  equal  shares,  to  whom  and  their  res- 
pective sons  I  give,  devise  and  bequeath  the  same,  but  should 
either  of  my  said  daughters  die  without  leaving  any  male  issue 

surviving,  but  leaving  my  other  daughter  her  surviving,  then 
in  such  case  the  surviving  daughter  and  her  sons  shall  be  enti- 
tled to  the  share  of  the  deceased  daughter,  or  in  the  case  of 
the  death  of  either  daughter  leaving  sons,  the  share  of   such 

daughter  is  to  be  paid  to  such  her  son  or  sons,  share  and 
share  alike. 

Woodroflfe,  J.,  by  whom  the  case  was  heard  in  the  first 
instance,  held  that  the  intention  of  the  testator  was  "  to  ben- 
efit the  adopted  son,  and  should  bhe  provisions  (  of  the  Will ) 
in  this  respect  in  any  manner  fail,  then  those  who  were  of  his 
own  blood,  viz.,  his  daughters ;  "  that  the  words  **  and  their 
respective  sons  "  are  used  as  words  of  limitation  and  not  of 
purchase  ;  and  that  upon  the  true  construction  of  the  Will,  the 
daughters  were  ''  each  entitled  to  a  moiety  of  the  estate  of  the 
testator  absolutely."  He  expressed  no  opinion,  however,  as  to 
the  right  of  the  parties  in  the  event  of  the  death  of  one  of  the 
daughters  leaving  no  natural  son  her  surviving.  Upon  appeU 
to  the  High  Court  his  judgment,  upon  these  points,  was  eon* 
firmed. 
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With  great  respeet  for  the  learned  Judges  in  the 
Courts  below,  their  Lordships  are  unable  to  concur  with  their 
decision.  This  is  the  Will  of  a  Hindu,  and  as  observed  by  this 
Committee  in  the  case  of  Moulvie  Mahomdd  Shumsool  v.  She- 
vmkram,  L.  B.  2  I.  A.  7  at  p.  14  (1874),  *"  in  constming  the 
Will  of  a  Hindu  it  is  not  improper  to  take  into  consideration 
what  are  known  to  be  the  ordinary  notions  and  wishes  of 
Hindus  with  respect  to  the  devolution  of  property.  It  may  be 
assumed  that  a  Hindu  generally  desires  that  an  estate,  especial- 
ly an  ancestral  estate,  shall  be  retained  in  his  family  ;  and  it 
may  be  assumed  that  a  Hindu  knows  that,  as  a  general  rule,  at 
all  events,  women  do  not  take  absolute  estiites  of  inheritance 
which  they  are  enabled  to  alienate."  In  spite  of  the  assistanca 
of  his  English  solicitor,  it  appears  to  their  Lordships  that  in 
thii  case  the  testator  has  clearly  succeeded  in  showing  that  hia 
daughters,  whom  he  inconteetably  intended  to  benefit,  were  not 
to  have  more  than  what  is  generally  kcown  to  be  a  woman's 
estate  in  his  property.  This  is  established  by  the  gift  to  them 
*'  and  their  respective  sons,"  and  by  the  proviso  that  in  the 
event  of  the  daughters  dying  "without  leaving  any  male  issue 
aurviving,''  then  the  share  of  the  deceased  daughter  is  to  go  to 
the  surviving  daughter  and  her  sons,  to  the  exclusion  in  both 
oases  of  female  issue.  Moreover,  **  in  the  c&se  of  the  death  of 
either  daughter  leaving  sons,  the  share  of  such  daughter  is  to 
be  paid  to  such  her  son  or  sons,  share  and  sh»re  alike*^  No 
language  could  more  clearly  show  that  the  intention  of  the 
testator  was  to  exclude  his  daughters'  daughter  from  the  sue* 
cession,  to  which  they  will  have  been  entitled  under  t'he  ordi- 
nary Hindu  law,  if  their  mother's  estate  had  been  absolute  I 
and  the  reason  of  this  is  obvious,  as  the  sous  of  his  daughters 
would  be  competent  to  offer  funeral  oblations  to  him,  the 
strongest  of  all  possible  arguments  to  an  orthodox  Hindu. 

The  learned  Counsel  for  the  Bespondents  strongly  relied  on 
Sec  82  of  the  Indian  Succession  Act,  1865,  which  provides 
that "  whfre  property  is  bequeathed  to  any  person,  he  is  entitled 
to  the  whole  interest  of  the  testator  therein,  unless  it  appears 
from  the  Will  that  only  a  restricted  interest  was  intended  for 
hinL"  As  ahready  pointed  out,  it  is  abundantly  clear  that, 
under  the  terms  of  the  Will,  only  a  restricted  interest  was  in- 
tended to  pass  to  a  daughter  dying  without  male  issue. 
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In  the  opinion  of  tbeir  Lordships,  according  to  the  Irne 
constructor  of  the  Will,  the  intention  of  the  testator  was  to 
cieate  in  favonr  of  kis  daughters  an  estate  for  life  with  a  re- 
Diaindtr  over  to  their  sons,  and  the  learned  Judges  of  the  High 
Court  ought  to  have  held  that,  in  the  events  thai  have  hap- 
pened, the  daughters  of  the  testator,  Ranimooi  Dassi  and 
Premmooi  Dassi,  are  entitled  to  the  testator'i  estate  iii  equal 
shares  for  life  and  with  benefit  of  survivorship  between  them* 
selves.  They  will  humbly  advise  His  Majesty  that  this  appeal 
ought  to  be  allowed  and  the  decree  of  the  High  Court  varied 
in  accordance  with  this  judgment,  and  that  in  other  respects 
the  decree  ought  to  be  affirmed.  Under  the  circumstances, 
the  costs  of  the  appeal  taxed  as  between  solicitor  and  eUent, 
must  be  paid  out  of  the  estate. 

Solicitors  :  Messrs.  Watkins  and   Lempriere    for  the  Ap- 
pellants. 

Solicitors :  Mescrs.  T.  L.  Wilson  &  Gj.  for  the  Beepondeots. 

Appeal  aUowed  : 

Costs  out  of  the  estate. 


THE  BANK  OF  BOMBAY,  APPELLANT, 

V, 

SULEMAN  SOMJI,  RESPONDENT. 
[  Appeal  from  Bombay.  ] 
Present: — Lord  Maonaghten,  Lord  James  of  Hereford, 
Lord  Atkinson,  Sir  Arthur  Scoble,  Sir  Arthur  WUson. 
Corporation — Bank  of  Bombay —Share-holders*  register 
—Share-holders  right  to  inspect    and  take  extraotsSpedal 
interest  and  definite  object,    necessary-^ Suit  for    declaration 
of  right  to  inspect,  in  the  nature  of  application    for  writ  of 
mandamus — CoTiditions  on  which  relief  can    be  given, 

A  suit  brought  against  the  Bank  of  Bombay  by  a  shsreholder  for  a  dec- 
laration that  he  is  entitled  to  inspect  the  register  of  shareholders  and  to  cpoy 
and  take  extracts  from  such  roister  is,  in  its  nature,  though  not  in  its  fonn, 
somewhat  of  the  character  of  an  application  for  a  writ  of  mandamus,  and 
the  principles  regulating  the  iaRue  of  the  prerogative  writ  should  apply  to  a 
gf eat  extent  to  the  granting  of  the  relief  prayed  for  in  such  a  suit. 

A  writ  of  mandamus  will  not  be  allowed  to  issue  unless  the  applicant 
shows  clearly  that  he  has  the  specific  legal  right  to  enforce  which  he  asks 
for  the  interference  of  the  Court,  that  he  has  claimed  to  exercise  that  right 
and  none  other  and  that  his  claim  has  been  refused. 
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WhftD,  therefore,  before  tlio  suit,  the  Plaintiff  claim )  J  sn    •bsohite  right  B«  C. 

to  inspect  and  take  extracts    from   the  Bank's   register  of  shareholders --to  TTTJ 

which  he  was  not  entitled — and  was  refused,  tut  in  the   suit  claimad  a   more  ^^^^i^ 

qualified  or  restricted  right,  T^e  Bank  of 

-Held— That  the  suit  could  not  succeed.  !^^    ^ 

The  ri^ht  to  inspect  the  documents  of  a  corporation  which    at    common    gubmai  Somji. 
Jaw  belongs  to  every  mambor  of  such    corporation  is  not  an  absolute  right,  — — 

but  is  confined  to  cases  where  the  member  of  the  corporation  has  in  view 
some  definite  right  or  object  of  his  own  and  to  those  documents  which  would 
tend  to  illustrate  such  right  or  object. 

Where  it  appeared  that  the  Plaintiff  bad  no  special  interest  in  any  of 
the  matters  he  complained  of  or  any  interest  other  than  or  different  from  that 
of  each  member  of  the  corporation  and  had  no  definite  right  or  object  of  his 
own  lo  aid  or  serve  in  asking  for  inspection  of  the  register  or  right  or  object 
which  the  register  would  illustrate,  but  his  object  was  to  obtain  the  inspec- 
tion in  order  to  communicate  with  the  shareholders  with  the  view  of  secu- 
ring their  help  in  bringing  about  an  improvement  in  the  administration  of 
the  corporation's  affairs, 

-HeW— That  no  relief  could  be  granted  to  the  Plaintiff. 
Rex  v.  Merchant  Taylors  Co,  2  B,  and  Ad.  116  (1831),  followed. 
This  was  an  appeal  from  an  Appellate  decree  of  the  High 
Court  of  Judicature  at  Bombay,  dated  the  22nd  January  1907, 
which  reversed  a  decree  made  on  the  Gth  August  1906,  by 
Mr.  Jnatice  Scotf-,  sitting  on  the  Original  Side  of  the  said 
High  Court. 

The  principal  question  involved  in  the  present  appeal  was 

whether  a  shareholder  in  the  Bank  of    Bombay    is    entitled 

to  inspect  the  register  of  shareholders  kept  by  the  said  Bank. 

Mr   Levett,  K,  C,  and  Mr.  Frank  RuasM,  K.  C,  for  the 

Appellant. 

Mr.  DeOruyther,  K.  0.,  and  Mr.  Kyjffin,  for  the  Respon- 
dents 

Their  Lordships'  Judgment  was  delivered  by 

Lord  Atkinson. — This  is  an  appeal  from  a  decree,  dated 
the  2^nd  January  1907,  pronounced  by  the  High  Court  of 
Judicature  at  Bombay  (sitting  in  appeal  ^  from  its  Origmal 
Civil  Jurisdiction),  by  which  %  decree,  dated  the  Gth  August 
1906,  of  the  High  Court  (sitting  in  its  Ordinary  CSvil  Jaris* 
diction^  was  reversed  and  set  aside.  By  this  latter  decree 
the  Respondent's  action  was  dismissed  with  costs. 

The  Respondent  is  a  holder  of  one  share  in  the  Appellant 
Company,  the  Bank  of  Bombayi  ene  of  the  Banks  incorpora* 
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^•^-  ted  in  1876  by  the  Indian  Statute  of  tbat  year  wititled  the 

1908  Presidency  Banks  Act^  187G. 

r\i  ^^  ^*  ^*^  suggested  that    the    Respondent    purchased  this 

Bombay         share  for  the  purpose  of  causing  annojaice  to  the  Bank  owing 

Su]      ^  So   *•      to  the  fact  that  some   oth^r    litigation    to     which    he  was  a 

party  had  been  instituted. against   the    Bank  and     was  etill 

pending      There  was  do  satisfactory  evidence  given  to  sustain 

this  allegation. 

From  the  correppondence  which  took  place  between  the 
Respondent  and  the  Bank  before  the  institution  of  this  suit, 
it  is,  in  the  opinion  of  their  Lordship?,  perfectly  plain  that 
the  Respondent  claimed  a  right  to  inspect  the  register  of 
the  shareholders  of  the  Bank,  and  to  be  supplied  with  a  list 
of  such  shareholders,  as  absolute  and  unqualified  as  is  that 
conferred  on  the  shareholders  of  joint  stock  companies  in  this 
country  by  sec.  32  of  the  Companies  Act,  1862,  or  in  India  by 
section  3 1  of  the  Indian  Companies  Act,  1866,  and  sec.  55  of 
the  Indian  Companies  Act,  1882. 

It  must  be  taken  that  the  Appellants  refused  to  recognize 
this  absolute  and  unqualified  right,  or  to  comply  with  the 
claim  based  upon  it,  but  in  their  letter  of  the  2l8t  June  1906, 
which  conveyed  this  refusal,  they  informed  the  Respondent 
that  they  would  be  pleaned  to  furnish  him  with  the  list  he 
asked  for  if  he  would  satisfy  them  that  he  required  it  for  use 
in  his  own  interests  as  a  shareholder.  It  is,  therefore,  clear 
that,  before  action  brought,  the  qualified  and  restricted  right 
to  inspect  and  take  extracts  from  the  registar  contended  for  io 
argument  on  behalf  of  the  Respondent  was  nevar  asserted,  nor 
any  limited  demand  based  upon  it  ever  made  or  refused. 

In  the  statement  of  claim  the  Respondent,  for  the  first 
time,  endeavoured  explicitly  to  base  his  right  and  title  to 
inspect,  copy,  and  take  extracts  from,  the  register  on  some 
definite  matters  in  which  he  himself  was  interested.  He 
alleges  therein  that  he  had  observed  irregularities  in  the  ma- 
nagement of  the  Bank,  in  the  election  of  its  board  of  directors, 
in  the  advancing  of  large  sums  of  money  to  its  directors,  and 
in  other  matters,  and  that  he  desired  an  inspection  of  the  re- 
gister to  enable  him  to  communicate  with  the  other  share- 
helders  and,  if  possible,  obtain  their  assent  to  certain  repolationi 
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for  the  hotter  ro&nagemeDt  of  the  affairs  of  the  Bank  and  the  ^*^* 

removal  of  8ome  of  the  directors,  which  he  intended  to  propose  1908 

at  the  general  meeting  of  the  shareholders    to  take     place  on  ^b^  t 

the  9th  AngQst  1906.  But  though  this  is  the  purpose  for  which,  Bombay 

he  claimed  the  right  to  inspect,  copy,    and  take    extracts  from    guien^^'Somii. 
the  register,  the  decree  of  the  Court  of  Appeal  contains  no  res-  — -^ 

triction  .whatever.      It    is    couched  in  the  widest  terms.    It  ^*^*^ 

Ignores  both  the  occasion  and  the  purpose,  and  declares  express* 
ly  that  the  Respondent,  as  long  as  he  is  a  shareholder   of  the 
Bank,  is  entitled  at  all  reasonable  times  to  inspect  the  register 
of  shareholders  of  the  Bank,  and   to  copy  and    take    extratcs 
from  the  said  register,  and  it  then  proceeds  to  order   that  the 
Bank  do  give  such  inspection,  and  do  allow    the  Respondent, 
as  long  as  be  is  a  shareholder  of  the  Bank,  to  take  copies  of 
and  extracts  from  the  register,  and  then    restrains    the    Bank 
from  preventing  the  Respondent,  as  long  a3  he  is  a  shareholder 
of  the  Bank,  from  having  access  at  all  reasonable  times  to  the 
register  for  the  purpose  of  inspection    and    perusal,    and  from 
preventing  the  Respondent,  as  long  as  he    is  a    shareholder  of 
the  Bank,  from  taking  copies  of  and  extracts  fr^m  the  register. 
This  suit  is  in  truth  in  its  nature,  though  not   in  its  form, 
sooiewhat  of  the    character    of    an   applicatioa    for  a  writ  of 
TnafidamuSf  and  the  principles    regulating    the    issue    of  that 
prerogative  writ  should,  their  Lordships  th  ink,  apply  to  a  great 
extent  to  the  granting  of  the  relief  prtyed  for  in    such  a  suit 
as  this.     One  of  these  principle s  is  this,  that  the  writ  will  not 
be  allowed  to  issue  unless  the  applicant  shows  clearly     that  he 
has  the  specifio  legal  right  to  enforce  which  he    asks   for    the 
interference  of  the  Court,  that  he  has  claimed  to  exercise    that 
right  and  none  other,  and  that   his  claim    has    been  refused. 
Nothing  less,  therefore,  than  the  absolute  right  claimed  by    the 
Bespondent  in  the    correspondence    above    referred    to    could 
justify  the  decree  appealed  from  in  its  present  and    unrestricted 
forno.    Now  by  see.  241  of  the  above-mentioned    Indian  Act  of 
1866  and  sec.  256  of  the   above-mentioned    Act  of  1882,  the 
Appellant  Bank  is  expressly  exempted  from   the    operation  of 
each  of  those  statutes. 

There  is  no  statute  conferring  on  the  members  of  this 
corporation  a  right  to  inspect,  copy,  or  take  extracts  from  the 
register  of  its  sbarebelderB  or  an^  other    document   belongmg 
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P*  0.  to  it.    The  only  right  the  Beep ondent  ean    have,    therefore, 

IMS  against  the  Bank  in  reference  to  snch  matters,  is  that    whidi 

ThA^BiTk  f  ^^  common  law  belongs  to  every  member  of  a  cxirporatioa 
Bombay  Their  Lotdships  have  been  referred  to  several  anthoritis  in 
SnlemauSomji.  ^^^'^^  ^^^  natnre,  extent  and  measure  of  this  right  is  explam* 
ed  and  defined  (  Rex  v.  The  Proprietors  of  the  WUts  and  Berh 
Oanal  Navigation  Reg,  v.  Lewisham  Union  The  lear- 
ned Judges  in  the  Bombay  Oonrt  of  Appeal  have  referred  to 
othenp.  The  rerait  of  the  authorities  is  summed  up  in  their 
Lordahips'  view  correctly  in  "  Taylor  on  Evidenee,"  Vol  2, 
para,  1495  (10th  edition,  1906)  in  the  words  following: — 

<•  On  the  application  of  a  member  the  King's  Bench  Divi- 
aion  will,  in  general,  grant  a  rule  for  a  limited  inspection  of 
the  documents  of  the  corporati3n,  if  it  be  shown  that  inspection 
is  requisite  with  reference  etfaier  to  an  action  then  instituted 
or  at  least  to  some  specific  dispute  or  question  depending  in 
which  the  applicant  is  interested;  but,  even  in  this  case,  the 
inspection  will  be  granted  to  such  an  extent  only  as  may  be 
necessaiy  for  the  particular  occasion.  The  rule  was  formerly 
sometims  Iain  down  more  broadly,  and  the  larguage  ascribed  to 
the  Court  in  one  or  two  cases  might  almost  lead  to  the  infe- 
rence that  members  of  a  corporation  have  an  absolute  rights 
whenever  they  think  fit,  to  inspect  all  papers  belonging  to  the 
aggregate  body.  But  any  such  doctrine  is  now  exploded;  and 
the  privilege  of  inspection  is  now  confined  to  cases  where  the 
member  of  the  corporation  has  in  view  some  definite  right  or 
object  of  his  own,  and  to  those  documents  which  would  lend 
to  ilia  titrate  such  right  or  object" 

The  strictness  with  which  these  limitations  on  the  general  and 
onqualifiedrigbtofinspectionare  insisted  on  may  be  aptly  illus- 
trated by  the  case  of  Rex  v.  Merchant  Taylors  Co.2  Band  Ad.115 
f  1881).  In  that  case  certain  members  of  a  corporation  claimed  the 
right  to  inspect  all  the  documents  belonging  to  that  body  on 
the  lo^unds  (1)  that  they  had  heard  and  belived  the  revenues 
of  the  corporation  were  misapplied  through  the  malpractices  (tf 
those  who  managed  the  corporation's  aflhirs;  (2)  that  the  fines 
for  admitting  freemen  and  liverymen  to  the  corporation  had 
been  unecessarily  and  improperly  raised;  f8)  that  lavish  ozpe* 
Dditnre  had  taken  (dace  (in  some  instance  to  the  apUoants*  own 

Digitized  by  LjOOQIC 


73 


PUT%  ?U. 


knowledge^  witbont  the  consent  of  the  majority  of  the 
members  of  tbe  corporation;  (4)  that  a  clerk  of  the  corpora- 
tion bad,  as  the  applicants  bad  heard  and  believed,  recently 
misappropriated  funds  of  the  company  to  a  large  amonn^  bat 
tbat  no  accounts  or  information  bad  been  laid  before  the 
freemen  or  liverymen  by  which  they  could  have  ascertained  the 
amount  of  the  defalcations ;  and  that  they  ( the  applicants^ 
eould  not  ascertain,  unless  they  were  allowed  to  look  at  the 
documents  mentaicned,  whether  the  corporate  funds  had  been 
properly  applied  and  accounted  for  or  not 

Every  member  of  the  corporation  in  this  case  obviously 
had  an  interest  in  each  of  the  matters  mentioned  but  none 
of  the  applicants  had  in  any  of  them  any  special  interest 
different  from  that  of  his  fellow  members,  nor  had  they  any 
definite  purpose,  or  object,  in  obtaining  the  inspection  asked 
for  other  than  (  in  the  words  of  Littledale,  J.)  to  see  "  if  by 
possibility  the  company's  affairs  may  be  better  administered 
ihan^they  think  they  are  at  present."  And  the  writ  of  mandotmus 
was  accordingly  refused  in  this  case. 

At  the  trial  no  witness  other    than    the   Respondent  was 

produced,  and  he  was  only  tendered  for  cross-examination.     He 

stated  that  he  had  heard  through  brokers    tbat    the  Bjmk  had 

advanced  6  lacs  of  rupees  to  three  persons  whom  he  named ; 

that  at  elections  the  directors   transferred    shares    to  nominees 

who  voted  for  them  (a  practice   not    itself  illegal) ;  that  there 

were  now  only  seuen  directors,  instead  of  the    maximum  nine ; 

tbat  he  intended  to  bring  in  two  respec*iable  people,    and  that 

he  had  in  the  correspondence  given  his  reasons   for  asking  {n- 

peotion.    It  is  dear  on  this  evidence  that  the  Respondent  had 

no  special  interest  in  any  of  the  matters  he  complained  of,  or 

any  interest  other  than,  or  different  from,  that  of  eaeh  member 

of  the  corperatbn,  and  that  he  had  no  definite  right    or  object 

of  his  own  to  aid  or  serve  in  asking  for  inspection  of  the  regis- 

ter»    or    right   or   object    which  the   register     would    illos* 

trate ;  but  that,  on  the  contrary,  his  object  was  similar   to  that 

of  the  applicants  m  Bex  v.  The  Merchant  Taylors  Co,  2  R  and 

Ad.  116  (1881),  namely,  to  obtain  the     inspeetbn  in  order  to 
communicate  with  the  shareholders  with  the   view  of  securing 

their  help  in  bringing  about  an  improvement    in   the  ^dqiiois* 

^tion  of  the  oorpomdon's  affairs^ 
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Their  LordshipB  thick  that,  on  this  point  the  c^^e  is 
covered  by  the  authority  of  Rex  v.  The  Merchant  Taylors  Co^ 
2  B.  and  Ad.  115  (ISSl),  that  the  Respondent  is  not  in  law 
entitled  to  the  i^xtended  right  to  which  the  decree  declares  him 
to  be  entitled,  that  the  lioaited  and  qnilified  right  contended 
for  at  the  trial  wfk?  never  pat  forward,  or  insisted  on,  before 
action  brought,  or  any  claim  based  upon  it  ever  refosod,  and 
they  are,  therefore,  of  opinion  that  the  decree  appealed  from  is 
erroneous  and  should  be  reversed  wich  costs,  and  the  judgment 
and  order  of  Mr.  Justice  Scott  restored.  They  will  humbly 
advise  His  M^ijeety  acoordiogly.  The  Respondent  must  pay 
the  costs  of  this  appeal. 

Solicitors :  Messrs  Cameron,  Kemm  and  Co ,   for  the  Ap- 
{ ellant. 

Solicitors :  Messrs.  Payne  &  LaiUy  for  the  Respondent. 


[  Appeal  from  Bengal.  ] 

Lord  Macnaghten,  Lord  James  of  Hereford,  Lord ^  Atkinson, 

Sir  Arthur  Scoble,  Sir    Arthur  Wilson 

DEBENDRA  NATHDUfT,  Defendant,  Appellant, 

V. 

THE  ADMINISTRATOR-GENERAL  OF  BENGAL 

and  others,  Plaintiffs,  Respondents. 
Adminutration  bond — Sureties'  liability — Letters  of  ad- 
ministration, obtained  by    fraud — Effect — Misappropriaiion 
by  graTUee^ Sureties  not    parties   to  fraud — Revocaiion  of 
grant. 

AlthouglL  letters  of  administration  have  been  obtained  by  fraud,  so 
long  as  the  grant  remains  unrevoked,  the  grantee  to  all  intents  and  pur- 
poses remains  the  administrator,  and  he  alone  represents  the  estate,  and 
his  receipts  are  valid  discharges  for  all  monies  received  by  him  as 
administrator. 

For  his  acts  and  de&kults  as  administrator,  his  sureties,  though  them- 
selves not  parties  to  the  fraud  or  cognisant  of  it,  are  liable. 

This  was  an  appeal  by  the  Defendant,  Debendra  Nath 
Datt,  from  a  decree  of  the  High  Goart  of  Jadieatnre  at  Fort 
William  in  Bengal  (  App3llate  Jarisdiotion  )  dated  the  23rd 
March  1906,  aflSrming  a  decree,  dated  the  29th  Mveh  1905, 
of  Sale,  J.,  of  the  same  Goxxvb  sitting  on  the  Original  Side  of 
tbe  si^id  CSoqrt, 
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Lord  Bcbert  Gecil,  K.  C.  (  with  him  Mr.  Boyddl  Hough 
ton  for  the  Appellant.) 

Mr,  Simon,  K,  C.  (  with  him  Mr.  Sa'^gent  )  for  the  Rcs- 
poodent. 

Their  Lordships*  Judehbnt  was    delivered  by 

Lord  Macnaghten. — This  is  an  appeal    from    the   High 
Conrt  of  Judicature  at  Fort  William  in  Bengal. 

Tha  Appellant,  Debendra  Nath  Djtt,  was  one  of  two 
saretiei  in  a  bond  conditioned  for  the  due  administration  by 
Earnest  Hardwicke  Cowie,  a  solicitor  in  Calcutta,  of  the  estate 
of  a  retired  Indian  civil  servant  named  Oraster.  Sir.  Craster 
died  in  England  in  August  1898,  leaving  a  Will  which  was 
duly  proved  here  in  the  following  month  of  October.  Part 
of  the  deceased's  estate  consisted  of  shares  in  the  Bank  of 
Bengal  and  other  Indian  assets.  The  Indian  assets  escaped 
the  notice  of  the  executors  and  remained  unclaimed  and  ont- 
stading.  On  the  29th  of  July  1902,  Gowie,  who  is  stated  in 
the  printed  cases  to  have  been  one  of  the  solicitors  to  the 
Qovernment,  and  who  certainly  was  then  in  good  credit,  ob- 
tained an  order  for  the  grant  of  letters  of  administration  to 
himself  as  attorney  for  a  fictitious  person  represented  by  him 
to  be  the  only  son  and  sole  next-of-kin  of  the  deceased,  who 
had,  as  he  pretended,  died  intestate.  The  letters  of  adminis- 
tration were  issued  on  the  15th  of  August  1902,  on  the  pro- 
duction of  a  bond  in  the  usual  form  executed  by  Cowie  and 
the  two  sureties,  who  received  a  small  payment  for  their  ser- 
vices, but  were  not  themselves  parties  to  the  fraud  or  cogni- 
zant of  it.  Bj  these  means  Cowie  obtained  possession  of  the 
bank  shsures,  sold  them  in  the  market,  and  converted  the  pro- 
ceeds to  his  own  use.  The  fraud  was  not  discovered  till  the 
end  of  1903  or  the  beginning  of  1904.  Cowie  then  absconded. 
He  was  apprehended,  tried,  tind  convicted.  The  granb  of  ad- 
ministration in  his  favour  was  cancelled,  and  in  Hay  1904 
letters  of  administration  with  a  copy  of  the  Will  annexed 
were  granted  to  the  Administrator  General  of  Bengal.  The 
bond  of  the  15th  of  August  1902  was  then  assigned  to  the 
Administrator  General,  and  he  brought  this  suit  against  Co- 
wie and  Cowie' s  sureties.  Cowie  made  do  defence.  The  suit 
was  beard  by  Sale,  J.  That  learned  Judge  pronounoed  a 
decree  in  favour  of  the  Administrator  General,  the    result  of 
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wbicb,  8^  far  as  regards  the  sureties,  was  that  tbey  were 
ordered  to  [ay  to  the  Administrdtor  a  sum  equal  to  the  amo- 
unt of  the  proceeds  of  the  bank  shares  misappropriated  by 
Cowie  together  with  interest  and  costs.  Both  the  sureties  iqype- 
lei  to  the  High  Court.  But  that  Court  ia  its  Appellate 
Jurisdiction  by  a  majority  aflSrmed  the  order  of  Sale,  J.  and 
dismissed  the  appeal  with  costs. 

The  case  of  the  Appellant  Datt,  who  alone  has  i^ipealed 
to  His  Majesty,  as  presented  to  this  Board  was  that  the 
letters  of  administration  granted  to  Cowie,  having  been  annu- 
lled by  the  Court  on  the  ground  of  fraud,  must  be  regarded 
as  a  mere  nullity  from  the  beginoing:  that  Cowie,  therefore, 
never  was  Administrator  and  that  the  bond,  so  far  as  the 
sureties  were  concerned,  was  void  and  of  no  effect;  for  the 
sureties  undertook  to  be  responsible  (or  a  real  Administrator, 
not  for  a  person  assuming  to  act  in  a  capacity  which  he 
never  possessed  and  which  the  Court  could  not  have  conferred 
upon  him.  The  case  was  argued  very  ably  by  iihe  learned 
counsel  for  the  Appellant  who  said  everything  that  could  be 
said  on  his  behalf.  But  there  is  really  no  substance  in  the 
Appellant's  contention.  So  long  as  the  letters  of  administra- 
tion granted  to  Cowie  remained  unrevoked,  Cowie,  although 
a  rogue  and  an  impostor,  was  to  all  intents  and  purposes 
Administrator.  He,  and  he  alone,  represented  the  deceased  in 
India.  His  receipts  were  valid  di.^charges  for  all  moneys  recei- 
ved by  him  as  Administrator.  As  Administrator  he  collected 
the  assets  belonging  to  the  deceased  in  India,  and  he  mis- 
appropriated the  assets  which  ho  so  collected.  For  his  acts  and 

defaults  as  Administrator  the  Appellant  and  his  co-surety  be- 
came and  must  remain  responsible. 

Their  Lordships  are  therefore  of  opinion  that  Maclean, 
C.  J.  and  the  learned  Judges  who  concurred  with  him  were 
perfectly  right,  and  they  will  humbly  advise  His  Majesty  that 
the  appeal  must  be  dismissed. 

The  Appellant  will  pay  the  coets  of  the  pppeal. 

Solicitors:  Messrs.  Vallanoe  &  Vallanoe  for  the  Appe- 
llant 

Solicitors:  Messrs.  Wade  &  LyaU  for  the  Bespoo- 
dents. 

J.  H.  W.  A.  Appeal  di$missed. 
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(  Appeal  from  Punjabe.  )  I*-0. 

HANSRAJ  and   others,— (Plaintiffs),— Appellants,  1W8 

SUNDARLAL  and   another,— Defendants)— RESPONDBNTa 

AND 

HANSRAJ  and  another,— (Plaintiffs)— Appellants, 

DWARKADAS  and    another,— (Defendants),- SECRETARY 
OF  STATE  FOR  INDIA.— (Intervbnant),— Respondents. 

Present:^  uoED  Macnaghten,  lord  Atkinson, 

Sib  Andrew  Scoble  and  Sib  Arthur  Wilson. 

Appeal^  Arbitration — Finality  of  decree  passed  in  a^cor-* 
dance  wUh  avard — Disposal  of  objections  to  the  validity  of 
award  by  Ist  Cov/rt — Appeal  to  the  Privy  Council  against 
the  decree  of  Governor  Oenv^aVs  Agent  in  Bhopal,  Native 
State — Special  Leave  to  appeal — Civil  Procedure  Code  Act 
XIV  of\882,  section  5i2. 

Held,  that  when  objections  to  the  validity  of  an  award  by  arbitration 
have  been  disposed  of,  whether  rightly  or  wrongly,  by  the  Court  of  Ist 
instance  and  a  decree  in  accordance  therewith  has  been  passed,  the 
decree  becomes  final  and  is  not  open  to  appeal  on  the  strength  of  those 
objections. 

Quoere: — Whether  a  decree  by  the  Agent  to  the  Governor-General,  Cen- 
tral India,  lies  to  the  Privy  Council. 

The  material  facts  of  the  case  are  s'uffi/dently  given  in  (he 
f (Mowing  judgment  of  their  Lordships  delivered  by  Lord 
Macnaghten  on  18th  March,  1908. 

Lord  Macnaghten.—  The  parties  to  these  two  appeals 
or  their  predecessors  in  title  have  been  in  litigation  now  for 
more  than  20  years.  The  subject  of  litigation  is  the  property 
of  a  joint  Hinda  family  engaged  in  business,  with  branches  in 
di&rent  parts  of  the  country.  Part  of  the  family  property 
is  situated  iu  British  India;  part  in  Native  States.  The  liti- 
gation was  begun  in  1886  in  the  Court  of  the  FolHical  Agent 
at  Sehore,  in  Bhopal  by  a  suit  for  partition  of  so  much  of  the 
family  property  as  was  within  his  jurisdiction.  The  next 
proceeding  was  a  suit  for  partition,  commenced  in  1888,  in 
the  Court  of  the  District  Judge  of  Earnal,  in  the  Punjab. 

In  August  1697,  after  prolonged  litigation,  thcf  parties  to 
the  Fuiyab  suit  nominated  Mr.  S.  Clifford,  Divisional  Judge  of 
pelhi,  sole  arbitrator  to  decide  the  matters  in  dispute  in  the  suit. 
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P-  C.  The  arbitrator  was  to  determine  what  jdnt  property,  moveable 

1906  >uid  immoveable,  exoept  the  immoveable  property  outaide  Bri« 

.     ^"T^.  tieh  India,  was  to  be  partitioned  between  the  parties.  The  appo- 

V.  f  ^intment  of  Mr.  Clifford  was  duly  oonfirmed  by  the  Gonrt. 


Sondar  Lai, 

Dwftrka  Das, 

Secretary  of 

State   for  India 

and  others. 

Loid 
Macnafhten. 


The  arbitrator  finally  enbmitted  his  a?rard  on  June  29th 
1900. 

The  appellants  filed  a  sreat  number  of  objeetions  to  the 
award.  These  objeetions  were  considered  and  disposed  of  by 
the  Distriet  Judge  of  Delhi,  who  passed  a  decree  in  accordance 
with  the  award. 

The  objeetions  filed  by  the  appellants  were  all  more  or 
lessfrivolous.  In  some  the  arbitrator  was  charged  with  mis* 
conduct,  but,  on  the  face  of  the  objections,  it  is  perfectly  clear 
that  there  was  no  misconduct  within  the  meaniog  of  that 
expression  in  the  chapter  on  arbitration  in  the  Civil  Prooednre 
Code,  nor  anything  that  could  justify  the  Court  in  setting 
aside  or  remitting  the  award. 

From  the  decree   of    the  District  /udge,    the  appellanti 

appealed  to  the  Chief  Court  of  the  Punjab. 

The  Chief  Court  dismissed  the  appeal  on  the  groand  that 
the  appeal  was  incompetent,  inasmudi  as  it  did  not  ^PP^tr 
that  the  decree  was  in  excess  of,  or  not  in  aocordraoe  with, 
the  award. 

In  the  meantime  the  Political  Agent  in  Bhopal  had  made 
a  decree  in  accordance  with  Mr.  Clifford's  award.  There  was 
an  appeal  to  the  Court  of  the  Agent  to  the  Qovemor  General 
in  Central  India,  but  the  appeal  was  dismissed.  Special  leave  to 
appeal  afifaiost  the  order  of  the  Agent  to  the  Governor  General 
was  granted  bv  this  Board  on  the  representation  that  there 
vras  or  might  be  an  important  question  as  to  the  jurisdiction 
ot  the  Court  of  the  Pohtical  A^ent.  And  liberty  was  reserved 
to  the  Secretary  of  State  for  Cidia  in  Council  to  intervene  in 
his  oflidal  capacity,  Mr.  Cohen,  who  appeared  for  the  Secre- 
tary of  State,  not  admitting  that  an  appeal  would  lie  to  EQs 
Majesty  in  Council  from  the  order  of  the  Agent  to  the  Gove- 
mor-General  in  India,  intimated  that  the  Court  of  the  Political 
Agent  in  Bhopal  would  be  ^ided  by  the  dicision  of  the  Qiief 
Court  of  the  Punjab  if  His  Majesty  thought  fit  to  affirm  that 
decision. 

In  their  Lordships  opinion  the  decision  of  the  Chief  Court 

is  perfectly  right.    Their    Lordships    will    therefore    humbly 

advise  his  Majesty  that  both  appeals  should  be  dismissed. 

The  appellante  will  pay  the   costs  of    the    appeab  other 
t)|an  t)ie  coete  of  t)ie  interveiiant, 
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[Appeal  fbom  Madbas.]  p^  ^^ 

rmsssT.  Lard  Boberteon.  Lord  jlttwMPn.  Lo^  OMina  MB 

Sir  Andrew  Seooble.    ctnd  Sir  Arlhwr  WUscvk 
SANKARAUNGA  NADAN  and  ora, 

V.  L. 

BAJA  RAJESWABA  DOBAI  oUm. 

MUTTTJRAMUNGA  DORAlMd  ow. 

WarMp,  right  to  eaiolu8ive'--'TempU  ofshiva  in  gofusthtfn 
India — Right  of  Shanars  or  Nadars  to  worship^-Otutavn — 
Trustee  mrrend&ring  decree  on  appecd— Power  of  Obwrfc  to 
join  beneAdariea  as  oo-Plaintiffa^Oomprmnm,  ttntew/ui— 
OivU  Procednre  Code  (Act  XIV  of  188V).  eecs.  975,  Ift7— 
Breach  of  trust — Introducing  new  worahippere  contrary 
to  usage. 

Where  it  was  proved  that  men  of  the  *'Shanar**  or  **Nadar*'  caste  were 
by  custom  not  allowed  to  worship  in  a  temple  dedicated  to  Shiva  in  which 
the  costomary  ceremonies  of  Hindu  worship  were  carried  on, 

HM—Thtkt  arguments  directed  against  the  soundness  of  the  doctrine  as 
to  the  exclasioQ  of  the  Nadars  and  ("howing  inconsistencies  in  the  treatment 
of  the  Nadars  by  the  worshippers  at  the  temple  in  other  respects  were  of  no 
avail  and  could  not  be  entertained. 

Where  the  heriditary  trustee  of  the  temple,  after  a  decree  had  been  made 
in  his  favour  as  representing  the  worsl^ippers  at  the  temple  and  pending  an 
app«rt  by  the  "shanarsy*  sought  to  enter  into  a  compromise  with  them  by  ad- 
mitting their  right  to  worship  in  the  temple  contraiy  to  the  decision  of  the 
Court,  and  it  was  alleged  and  not  disproved  that  he  did  so  for  covrupt  motive. 

HM—Thmt  the  Appellate  Court  very  properly  reinforced  ihe  cause  of 
the  woishippets  of  the  temple  by  joining  certain  iwrw  Plamti!b. 

The  principles  applicable  to  the  case  of  a  trustee  wlio  botinys  hk  trast 
hy  surredering  a  decree  were  well  sUted  and  applied  by  the  ffigh  Court- 
In  all  cases  where  the  Court  sees  that  the  trustees  are  wholly  uninteres- 
ted in  the  matter  and  there  are  parties  who  are  materially  interested  in  the 
question,  it  never  makes  a  decree  in  the  absence  of  those  parties  who  are 
aicAie  interested  in  the  contest; 

Clegq  v.  Rowland  L.  R.  3  Eq.  3«8,  378  (18«6)  foUowed. 

It  is  the  duty  of  the  trustee  to  maintain  the  customary  usage  of  the 
iaatiltition,  and  if  he  fads  to  do  so  he  is'gu^lty  of  a  breach  of  trust  and  still 
mure  so,  if  he  deliberately  attempts  to  effeot  a  vital  change  of  us^ga  and  to 
make  it  binding  on  the  worshippers  by  obtaining  a  decree  at  the  OouKt  to 
•atabliah  it. 
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Attobney  Qekeral  v.  Peabbon  3  Meridale  S63;  17  ReTiaed  Reports  101 
(1817)  followed. 

This  was  an  appeal  from  a  decree  of  the  ERgh  Coorfc  of 
Jadicature  at  Madras,  dated  the  14th  February  1901,  which 
affirmed  a  decree  of  the  court  of  the  subordinate  Judge  of 
Madura  (Eafit)  dated  the  20th  July  1899. 

The  principal  question  involved  in  the  present  appeal 
was  whether  the  Appellants  and  other  persons  of  the  caste  to 
which  they  belonged  were  prohibited  from  entering  into  and 
worshipping  at  the  Hindu  temple  of  Meenatchi  Sundereawaa, 
situate  in  the  town  of  Eamudi. 

Mr,  De\  Oruyther  for  the  Appellant'. 

Sir  Robert  Finlay  K,  C,  and  Mr.  Kenwarthy  Brawn  for 
the  Respondents  were  nob  called  upon. 

Their  Lordships  s&id  they  would  advise  His  Majesty  to 
dismit^s  the  appeal  and  give  their  reasons  on  a  subsequent  date. 

Their  Lordships'  Judgment  was  delivered  by 

Lord  Robertsou — The  question  between  the  parties  is 
whether  the  Appellants  and  the^caste  to  which  they  balong 
have  legal  right  to  enter  and  worship  in  a  temple  at  Kamudi 
This  temple  is  dedicated  to  the  worship  of  Shiva^  and  the  con* 
stomary  ceremonies  of  Hindu  worship  are  there  carried  on.  It 
is  common  ground  between  the  disputants  that  the  Appel* 
lants  represent  a  caste  called  the  Nadar  or  Shanar  casta 
It  is  allegjui  by  the  Respondenta  that  the  presoioe 
of  persons  belonging  te  the  Appellants'  caste  is  repn- 
gnant  to  the  religious  of  the  Hindu  worship  of  Shiva  mod  to 
the  sentiments  of  the  caste  of  Hindus  who  worship  in  this  temple^ 
and  that  it  is  contrary  to  custom  in  this  temple.  Both  Cou- 
rts in  India  have  decided  against  the  appellants,  the  jndgment 
of  the  Subordinate  Judge  discussing  the  question  in  great 
detail  and  with  much  research,  and  the  High  Court  at  Madns 
resting  their  decision  upon  extremely  compreh^imble  and 
cogent  grounds. 

The  controversy  touches    but  does    not  involve,    delicate 

I        and    absiruge   questions    of   Hindu    religious    doctrine.      In 

V  the  view  of  their  Lordships,  it  admits  of  decision  upon  a  mndi 
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more  palpable  and  limited  range  o£  facta 

First  of  all,  the  Appellants,  sks  matter  of  fact,  worship  by 
themselves  in  a  temple  of  their  own.  Second^  the  rasult  of 
the  evidence  is  a  complete  failnre  to  prove  any  resort  by  per- 
sons of  the  Appellants'  caste  to  bhe  temple  in  dispute.  Those 
two  facts  not  merely  negative  the  case  of  the  Appellants  that 
they  'have  been  from  time  immemorial  participatins:  in  the 
pooja  and  worship"  in  the  disputed  temple,  but  they  make  easy 
the  Respondents'  further  contention  that  this  separation  in 
worship  between  the  two  classes  was  not  accidental  or  volon- 
tary^  but  rested  on  a  deeper  ground 

The  evidence  has  been  admirably  analysed  by  the  High 
Court  and  their  appreciation  of  the  quality  of  the  evidence,  on 
the  one  side  and  on  the  other,  concurring  as  it  does  with  that 
of  the  Subordinate  Judge,  ie  entitled  to  the  greatest  weight. 

The  argument  addressed  to  their  Lordships  was  directed 
rather  agamst  the  sotindness  of  the  doctrine  asserted  by  the 
Bespondents  as  involving  the  exclusion  of  Nadars,  and  it  was 
endeavoured  to  show  that  there  were  inconsistencies  in  the  Be- 
spondents' treatment  of  the  Appellants  in  other  respects.  All 
this,  however,  as  matter  of  theological  argument,  is  too 
rationalistic:  while,  on  the  other  hand,  it  wanders  frcm  the 
region  of  fact  and  custom.  What  the  Respondents  have  sno- 
oeeded  in  proving  is  that  by  custom  the  appellants  are  not 
among  the  people  for  whose  worship  this  particular  temple 
ezista. 

Thttr  Lordships  have  spoken  of  "the  Respondents,'*  gener- 
rally;  but  it  is  neoeseary  to  note  the  episode  in  the  proceedings 
eaphemisoally  described  as  'the  compromise."  The  original  Pla- 
intiff in  the  suit  was  the  Rajah  who  was  the  hereditary  trustee 
of  this  temple,  which  was  the  temple  of  one  of  the  villa^  in 
his  semindarL  Aftor  the  case  had  been  decided  in  his  favour  by 
the  Subordinate  Judge,  this  person  thought  fit  to  profess  that  he 
now  saw  that  he  and  the  judge  were  wrong;  and  he  asked 
that  the  judgment  should  be  altered,  so  as  to  defeat  his  own 
aoticm.  A  very  shrewd  motive  for  this  surrender  was  specially 
asserted  and  has  not  been  disproved.  The  Court,  on  being  app- 
lied to,  very  properly  reinforced  the  cause  of  the  worshippers  of 
the  temple  by  joining  certain  new  Plaintiffs  to  the  original  Pla* 
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ntiff  (whose  eonfidenee  in  the  joatioe  of  bis  suit  btA  hj  Uub 

P*J^.  time  convalesced).  The  priociples    applicable  to  the  case  of  a 

IMi  trustee  who  thus  betrays  his  trust  by  surrendioga  decree  have 

ffanlnirilinjra  ^^®^  ^^^^  stated  and  applied  by  the  High  Court. 

Nadftn  And  on.  p^r  these  reasons  their  Lordships,  on  the  16th    June  last^ 

Ra]»fiAjeswgia  agreed  humbly  tO  advise  His  Majesty  that   the  appeal    ought 

^■amliiiff^  ^^  ^  dismissed,  and  order  the  Appellants  to    pay  the  oofits  of 


Donu  and  q».     appeal, 
laacdlitobeitsoa. 


Solicitors:  Mr.  D&uglas  Grant  for  the  AppaUanta. 
Solicitors:  Mesers.  Ohapman-WaUcer  &  Shepherd  for  the 

Respondents.  Appeal  di^miaaed. 
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[  Appeal  fbom  the  Judicial  Oommissionsr  of  Oudh.  ] 

Pbbsent:— Zord  Robertaon^  Lard  Atkineon^   Lord 

CoUins,  Sir  Andrew  Scoble,  Sit  Arlhur  Wilson. 

PANDIT  GAYA  PARSHAD  TEWARI,  Appellant, 

V. 

SARDAR  BHAQAT  SINQH  and  another,  RssPONDSNrs. 

Malicious  praeeution,  9uit  for^Infarmation  to  police 
^ProBeoution  by  police,  inatigirted  amd  conducted  hy  private 
individual— Real  prceecutor  UaUe—Q^icdian  cf  fact— Malice. 

A  suit  for  dftmages  for  mftlicious  proaecutioii  may  lie  agftlnst  a  person 
who  makes  a  false  report  which  results  in  m  prosecution  or  who  instigates 
the  police  to  send  persons  up  lor  tritl  or  who  conducts  the  case  against  those 
pexBOns  when  sent  up  for  trial* 

The'question  in  all  cases  of  this  kind  must  be-*who  was  the  prosecu* 
tor  ?  And  the  Answer  must  depend  upon  ihe ;  whole  [circomsiances  of  the 
case.  The  mere  setting  of  the  Isw  in  motion  is  not  the  criterion^  The  coup 
duct  of  the  complsinsnt  before  and  after  asking  the  charge  must  be  -tsken 
into  consideration.  Nor  is  it  enough  to  saj  that  the  prosecution  ^was  insti^. 
tated  and  conducted  by  the  police* 

Whether  or  not  in  any  casei  the  ptosecntion  was  instituted  and  con- 
ducted by  the  police  in  s  question  of  &ct. 

The*foundatlon  of  the  action  is  malice  and  maB:e  [may  ts  ;shown  at 
sny  time  in  the  course  of  the  inquiry. 

If  a  complainant  does  not  go  beyond  giring  what  he  believes  1#  be 
correct  information  to  the  [police,  and  :the  'police,  without  further  inters 
renoe  on  his  part  (except  giving  such  honest  assbtance  ai  they  msy  require)^ 
thixik  fit  to  prosecute,  it  wot  Id  be  improper  to  make  him  responsible  in  cV 
mages  i^i  **    lu.iuro  :f  the  prosecution* 

This  was  an  appeal  from  a  decree  of  W,  F.  WeUi^  Eeq.| 
of  the  Oonrt  of  the  Judicial  Oommissiocer  of  Oudfai  dated 
the  14th  December  1905,  which  reversed  a  dceree  of  the 
Ooort  of  S.  Ahmad  Hneaia  Esq.i  Sabordinate  Judge  cf  Bah* 
raioh»  dated  the  Slst  July  1905, 

The  principal  qneition  inyolved  in  the  appeal  wa)  whe« 
theri  ^n  the  facts  found,  the  Respondents  were  liable  in  law 
to  an  action  for  damages  for  malicious  prosecution* 

Mr.  Ledic  JDeQruyther,  K.  C^  for  the  Appellant. 

No  one  appeared  for  the  Respondents. 

Tbeir  Loedbbxps'  Judomwt  was  deliyered  by        **  t  ;; 
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Sir  Andrew  Soobla— This  is  an  action  for  damages  for 

malicious  prosecution.    The  parties  are  officials    of  adjoining 

estates,  the  Plaintiff  being  manager  of  the  Rampur  Mathura 

estate,  and  the  Defendants  being  respectively  Munsarim   and 

Eanungo  of    the  Boondi  division  of   the  Eapurthala  estate 
The  case  arose  out  of  a  dispute  regarding   the  ownership  of 

some  alluvial  land  lying  between  the  estates;  and  the  charge 

was  that  the  Plaintiff  had  taken  part  in  a  riot  connected  with 

this  dispute.  The  case  was  sent  for  trial  on  the  22nd  Novem* 

ber  1902,  but  was  not  disposed  of  until  the  15th  July    1903, 

when  the  Magistrate  dismissed  it,  holding  that  *-  there  was  no ' 

riot  at  all, ''  and  adding: — 

**  I  consider  Eapurthala  estate  entirely  to  blame  in  this 
case,  and  hold  thatiifardar  Bhagat  Singh  (assisted  by  Imam- 
ud-din  Shah)  is  responsible  for  concocting  up  these  riot  and 
theft  cases  with  all  the  minor  complainants.  *' 

*  The  Plaintiff  thereupon  brought  this  action,  claiming  Rs. 
7,000  damiftges.  The  Si^bordinate  Judge  held  that  **  it  was 
found  during  the  trial  of  the  criminal  proceedings,  and  proved 
before  me  by  the  evidence  in  the  case,  that  the  two  defen* 
dants  have  concocted  and  produced  'false  evidence  to  get  the  * 
plaintiff  charged  w\th  the  crime, '*  and  he  gave  the  Plaintiff 
a  decree  for  Bs.  6,0^2-8*0  damages  and  the  costs  of  the  suit. 
The  judicial  Commissioner  on  appeal,  on  the  authority  of 
NjO/rasinga  Bow  v.  Uuthaya  lUlae,  I.  L.  B.  26  Mad.  362, 
(1902).,  dismissed  the  suit,  holding  that  <<  if  the  polioe  or  ma- 
gistracy decide  to  act  on  information  given  by  a  private  indi« 
vidual  without  a  formal  complaint  or  application  for  process, 
ti^  Crown  beoom^s  the  prosecutor  and  not  the  individual,  " 
but  he  added: — 

**  i  may  say  that,  having  studied  the  documentary  evl« 
dence  to  which  my  attention  was  drawn,  and  read  most  of 
the  voluminous  oral  evidence  recorded  by  the  Subordinate 
Judge,  I  am  disposed  to  believe  [.that  the  Sub*Inspector  did 
institute  a  charge  under  s.  147  at  the  instigation  of  Bhaga;t 
Singh  and  not  of  his  own  motion,  that  the  charge  was  foond 
false  by  the  Magistrate  who  tried  the  c^se;  and  that  the 
evidence  on  the  record  produced  by  the  Appellants  is  not 
such  as  to  incline  me  to  believe  it  to  have  been  proved.*' 
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It  will  be  oonTonktnt  to  ifiefef'  ftt  onee  to  tho  decision  of 
the  Madras  High  Court  {ubi  euibra)  which  the  learned  Judi- 
cial Commissioner  appears  to  have  followed  irith  some  relno- 
tance.    The  judgment  is  in  these  terms:— 

''  The  only  person  who  can  be  sued  in  an  action  for  ma- 
licious prosecution  is  the  person  who  prosecutes.  In  this  case, 
though  the  first  Defendant  may  have  instituted  eriminal  pro- 
ceediogs  before  the  police,  he  certainly  did  not  prosecute  the 
plaintiff.  He  merily  gave  information  to  the  police,^nd  the  police, 
aher  investigation,  appear  to  have  thought  fit  to  prosecute  the 
Plaintiff.  The  defendant  is  not  responsible  for  their  act,  ann 
no  action  lies  against  him  for  malicious  prosecution.  " 

The  principle  here  laid  down  is  sound  enough  if  properly 
tmderstood/and  itiB  appUeatioli  to  the  particular  case  was  no 
boubt  justified;  but  in  the  opinion  of  their  Lordships,  it  is 
not  of  universal  application.  In  India  the  police  have  spe- 
oial  powers  in  regard  to  Che  investigiition  of  eriminal  charges, 
and  it  depends  very  much  on  the  result  of  their  investiga- 
tion  whether  or  not  Ihrther  proceedings  ate  taken  against  the 
person  accused.  If,  therefore,  a  complinant  does  not  go 
beyond  giving  what  he  believes  to  be  correct  information  to 
the  police,  and  the  police,  without  farther  interference  on 
his  part  feze^  giving  sudi^hoMSt  assistance  as  they  may 
require;;  think  fit  to  prosecute,  it  wold  be  improper  to  make 
him  responsible  in  damages  for  the  failure  of  the  prosecution. 
But  if  the  charge  islabe  to  the  knowledge  of  the  complai- 
nant; if  he  misleads  the  police  hy  bringing  suborned  witnessess 
to  support  it;  if  he  influences  tiie{K)liee  to  assist  him  in  send- 
ing an  innocent  man  for  trial  before  the  magistrate— it  would 
bo  equally  improper  to  allow  him  to  escape  liability  because 
the  prosecution  has  not,  technically,  been  conducted  by  him. 
The  question  in  all  eases  of  this  kind  must  be— Who  was  the 
prosecutor?  and  the  answer  muM  depend  upon  the  whole  cir- 
oumstanoes  of  the  tue.  The  mere  setting  of  the  law  in  mo- 
tion is  not  the  criterion;  the  eondtiet  tff  the  complainant,  be- 
fore and  after  making  the  ehaige,  mwit  also  be  taken  consi- 
deifatioa  Nor  is  it modgh  to  say,  %he  prosecution  was  inrti- 
tuted  and  conducted  \gf  the  police.  tThat  again  is  a  question  of 
faot.  The  oretieal^  allproseoutiwis  are  c-r  ducted  in  the  name 
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and  on  behalf  of  the  Crown,  bat  in  praotice  this  dn^y  is  ^ften 
left  in  the  hands  of  the  person  immediately  aggrieved  by  the 
offenoe,  who  jiro  hao  vice  represents  the  Grown.  In  India, 
a  private  person  may  be  allowed  to  oondnot  a  proseentian 
under  sec.  496  of  tj;(e  Criminal  Prooedure  Code,  which  provides 
that  "any  magistrate  inquiring  into  or  trying  any  case  may 
permit  the  prooecntion  to  be  conducted  by  any    person  other 

than  an  officer  of  police.. « ^. ..••• 

•••• any  person  oonducting  the  prosecution  any  do  so  perso- 
nally or  by  a  pleader/'  When  this  is  permitted/  it  is  obvious* 
ly  an  element  to  be  taken  into  bonsideratlon  in  judging  who 
ii  the  prosecutor  and  what  are  his  means  oV  information  and 
motives.  The  foundation  of  the  action  is  malice,  and  flialice 
may  be  shown  at  any  time  in  the  course  of  the^  enquiry*  As 
BramwelVB.;obeBrvesiiii^2;  J(An  v.U(xckinihr  9G  Bm  N» 
S.  605  at  p.  622  (1861).:^ 

•This  Action  is  nob  for  damaegs,  in'res^eit  of  the  prefeN 
ring  of  the  indictment  only^  l^ut  also  for  the  residue  of  the 
proseoution,  and  the  damage  consequent  upon  it.  *  *  *  Whete 
an  action  is  maintainable  in  respect  of  the  whole  prosecu-' 
tion,  including  the  perferring  of  the  b^ll,  it  is  in  part  main* 
tainable  for  the  subsequent  stages  and  conduct  of  it'* 

And  in  the  same  case,  Cookbum  Q  J.,*  says  (at  p.  581); 

*'A  prosecutioui  though  in  the  outset  not  malicious,  as 
having  been  undertaken  at  the  dictation  of  a  Judge  or  Magi- 
strate, or,  if  spontaneously  undertaken^  from  havin'?  been 
commenced  under  a  bona  fde  belief  In  the  guilt  of  the  accused 
may  nevertheless  .^ome  malicious  in  any  of  the  stkges 
through  which  it  hai  to  pass,  if  the  prosecutor,  liaving  acqi£ted 
positive  knowledge  i^  the  innoqenoe  of  the  accused,  'j^ersdlr^es'  ; 
mofe  ammo  in  the.  prosecution,  wi^h  thii  intention  of  proctiHug 
pernefoB  a  conviction  o^the  accused."' 

Turning  to^the  facts  of  the  present  case^  appears  that 
on  the  2nd  November  1902  an  applio&tion  was  made  to  the 
Deputy  Collector  of  Bahtaich  for  an  inveMigation  by  the 
police  of  a  charge  of  unlawful  assembly  against  eight  persons 
of  whom  the  Plaintiff  was  not  one*  3%e  investigation  was 
entrusted  to  Izhai^uUhaqi  a  Sub^InspeetOr  of  Police,  who  says: 
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^  jammoneil  11m  SlAint^  bteaiUBe  Bh^at  Efingh  g&vd  me 
A  list  of  accused    pe^8on»  eonteining   FlaintiflTs  namo«  *  *  *  ^•^' 

Whea  Bhagat  Singh  produced  that  liai,  I  said  to  him  that  the  iMi 

complaint  filed  in  Coufb  did  not  contain  Gaya  Farshad's 
name.  How  was  it  that  the  Detodant  had  mentioned  hia 
name  *  *  7  and  ttien  Bhagat  Singh  said  that  the  chief  cause 
of  riot  was  the  Plaintiff  ee  he  gave  the  Plaintiff's  name  in  the 
list)  and  that^hewoold  ba  wminon^d."     , ' 

Thi|  ]»a)cesi  ii  oImt  that  Bhagat  Singh  was  directly 
ro#pQnBi]t)}e  fer  f^nj  charge  at  all  being  made  against  the 
Plaintiff  Imam«ul^in  was  the  person  who  made  the  original 
report  of  an  unlawful  assembly  upon  which  the  prosecution 
for  riot  was  ultiihately  basedy  and  the  two  men  appear  to 
have  Icted  tc^thet  throi^heat  the  subsequent  preceedii^^s. 
(They  took  the  prinoip^  p^  ill  the, conduct  of  the  ease  both 
before  the  police  and  in  the  Magistrate's  Conrt;  and  the 
learned  Counsel  who"  appeared  for  the  pfosecution  at  the 
trial  before  the  Magistrate  expressly  says  that  they  instructed 
him  that  Qaya  Parsl^pbd /^joineci  tiie  riot/'  As  ahready  men- 
tionedi  4be  Magistrate,  found  .  tht^t  there  was  no  riot  at  all^ 
f^nd  that  on  the  day.on  whicH  it  was  alleged  to  have  occur* 
red»  the  appellant  wasjll,  at  Lticknow,  The  charge  was  a 
false  one  to  the  knowledge  of  the  Bespondents,  and  they  must 
abick  the  oonsequence^  of  their  misconduct. 

In  granljing  leave  to  appeal  to  His  Majesty  in  Coundli 
the  karne4  JTudioialCioinpissioners  say: 

^Jt  is  diffiqult  to  overestimate  the  iflq^rtance^of  the  ques* 
tion  raised  in  this  ca^e,  namely,  whether  a  person  may  be  sued 
for  damages  f or  milioiptia  prosecution  who  ma^es  a  false  report 
whiidii^B^ltf  in  a  provocation,  or  who  iqeldgatea  the  police 
.  ta  tend  perqtns  op.  f(»rtQiaJL  Wider  «eo.  170  ojt  the  Oode  of  Cri- 
minal Frocednre,  or  who  conducts  the  case  i^gainst  (besQ 
persons  whw  set-  op  for  trial. ', 

And  they  add:-- 

f  All  these  a?e  (ureumi^ifmoee  ^hich  occur  perhaps   daily 

in  evejry  district  io,  Indi^,  and  having  reg;ard  to  the  immense 

number vOf  false  (^arg:es .mftde^  fwy)  think  it.  most : desirable 

.  that  theto  9boul4  W  no.do^bt  m  to  the  law  on  the  subject/' 

In  the  opinion  of  th^ir  {iOrd^hipSi  it  would  t>e  j   0CfQ4*I 
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if  the  remedy  piofided  by  tfuAform  of  MliM  Wf^  w%  avai- 
lable to  ioaooent  penons  agg?i6ve4  by  mob  iuifi9imdc4  ohairges 
and  they  will  hombly  adTiao  Hia  Ib^ity  that  tiba  appeal 
ought  to  be  allowed  aad  the  decree  eltbe  ^dieial  Commii- 
sioner  set  aside,  with  coiie^  aad  tb/at  of  ^  Subordinate 
Judge  oooflrmed.  The  Bepondeiitet  mBt  pay  the  oostg  of 
the  appeaL 

Solicitors:    itfinsri    AifieitriOtH  AJBcrn^  £es  €md  Sidu 
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(AppsAi  FKnc  TBI  Oaar  Couat  of  m  PuKJia) 

Lard  IMmlmm,  Lw4  Afhin90$K  lofftd  <hUin$,  Sir  Andrew 
SviUe.  Sir  4r(kw  Ftbon. 

ATAS  SSSm  and  ojkbera^ 


THACAB  SINOH. 

Bi^/idu  i/auh-iSriuibafuPs  esfots  in  pOB$e9sitin  of  touioto* 
Side  by  revireionerSuit  fty  hi$  aons  (#  Sdi  ottcfe  sab,  ojf 
2atkis  OS  onoesfra^-Onsis  of  firoof—CwjedVLrtt  and  proof. 

Where  the  PlaiAiiOv  ^ho  wen  ffiadQi»  enad  to  set  aside  a  deed  of 
•ale  exeoatedby  their  deeeaeed  bother  on  the  allegation  that  the  lands  eold 
were  anoeetral  and  that  the  sale  was  not  neceiiary  'and  was  tor ;  ficatitloQi 
oonsideratbn  and  in  fraud  of  the  righti  of  the  PlainUib*  father  ai  next  h^ 
and  revenloner  on  the  death  of  the  widow  of  Aa  d^peaaed  owner. 

Held— That  the  onus  waa  on  the  Pl%intif(i  to  al^ow  that  the  lands  were 
aot  self-acqnired  landa  in  the  hands  of  the  deceased  owner. 

There  was  eyidence  to  show  Ihat  the  deceased  owner  acquired  some  lands 
by  purchase  and  there  waS  a  probability  that  other  lands  came  to  him  ao  an* 
ceetra],  but  Plaintiff  failed  to  prore  which  portioa  was  aeU^acquired  and 
whieh  ancestral* 

Held— That  a  solemn  deed  execi^  by  the  Plaifitiffs'  father  000I4  not 
be  set  aside  upon  mere  conjectures,  and  the  Plaintiffa!  euit  mi(st  faiL 

Appeal  by  fire  out  of  eight  Defendants  from  a  decree  of 
Chief  Court  of  the  Punjab  (Anderson  and  Bobertson,  J^Oi  da* 
ted  the  25th  May  1908  which  reyersed  a  decree,  passed  by 
the  District  Judge  of  Amritsar  ( Mr.  Harris )  who  had 
dismissed  Plaintiffs'  suit  but  had  ordered  each  party  to  paj 
its  own  costs. 
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The  suit  was  brought  to  have  it  declared  that  at  a  oer* 
lain  deed  of  sale,  dated  the  7bh  May  1894,  executed  by  the 
PlaintiflTfi  father  Dyal  Singh  (the  8th  Defendant  on  the  record) 
was  an  invalid  deed  and  praying  that  if  the  deed  was  held 
to  be  partially  invalid  they  should  be  allowed  on  payment 
of  such  sums  oat  of  the  consideration* money  as  were  paid 
for  legal  necessity  to  take  possession  of  the  properties, 

Mr.  DeOruyiher  for  the  Appellants. 

No  one  appeared  for  the  Respondent. 

Their  Lordships*  Judgment  was  delivered  by — 

LoBD  CoLLiNS.-Thi8  is  an  appeal  from  a  decree  of  the  ehief 
oourt  of  the  Funjabvarying  a  decree  of  the  District  Judge  of  Am* 
ritsar.The  suit  was  brought  by  Thakar  Singh  and  his  brother^ 
Eehr  Singh,  minors,  by  their  mother  acting  as  next  friend,  to 
set  aside  a  deed  of  sale /made  on  the  7th  May  1894  by  their  far- 
ther Dyal  Singh  to  the  Appellants  and  certain  other  persons 
fts  purchasers,  on  the  ground  that  the  lands,  the  subject«mat« 
ter  of  the  sale,  were,  in  the  view  of  the  Hindu  law,  ancestral, 
and  that  the  sale  was  not  necessary,  and  was  for  a  fictitious 
consideration  and  in  fraud  of  the  rights  of  the  Plaintiff's  father 
Dyal  Singh,  as  next  heir  and  reversioner  on  the  death  of  the 
widow  of  Dhanna  Singh,  the  deceased  owner.  Kehr  Singh  died 
while  the  suit  was  pending.  The  only  question  in  dispute  on 
this  appeal  is  whether  the  lands  were  ancestral  The  District 
Judge  has  held  that  they  were  not,  the  Chief  Court  has  reve^ 
sed  his  decision  and  held  that  they  were. 

It  is  not  disputed  that  the  onus  on  this  issue  is  on  the 
Plaintiflb',  and  it  is  because  in  the  opinion  of  the  District  Judge 
they  failed  to  discharge  this  onus  that  the  suit  was  dismissc  d. 

It  is  through  their  father,  as  heir  of  the  above  named 
Dhanna  Singh,  that  the  Plaintiffs  claimed,  and  unless  the  lands 
came  to  Dhanna  Singh  by  descent  from  a  lineal  male  ancestor 
in  the  male  line,  through  whom  the  Plaintiffs  also  in  like  man- 
ner  claimed,  they  are  not  deemed  ancestral  in  Hiada  law. 
Therefore,  if  the  Plaintiffs  cannot  show  that  they  were  not 
self-acquired  lands  in  the  hands  of  Dhanna  Singh,  the  suit  fails. 
Now,  as  the  District  Judge  points  out,  there  is  really  no  evi* 
^epQe  th^t  the  If^nds  in  (|ae6tion    ct^me  to  Dhanna  Singh  by 
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defoent  at  all.  There  is  evidence  thab  he  acquired  some  lands 
in  the  district  by  purchase  from  the  owners,  and  there  is  a  pro* 
bability  that  he  acquired  others  by  the  abandonment  of  other 
persons  who  may  have  been  collateral,  and,  in  that  way,  may 
have  become  possegaed  of  lands  which,  by  the  cnstom  of  the 
Punjab,  would  be  regarded  as  ansestral.  But  there  is  no  evi- 
dence whatever  defining  the  boundaries  of  theso  portions  of 
land  respectively.  Indeed,  the  learned  Judges  of  the  Chief 
Court  themselves  say:  ''It  is  impossible  to  differentiate  bet« 
ween  the  portions  which  came  from  relatives  and  co-sharers 
and  the  portions  which  may  have,  in  some  instance,  been  pnr« 
chased/'  Bat  it  is  by  reason  of  this  impossibility  that  the  Fla* 
intiffs  failed  to  prove  their  case.  The  learned  District  Jodgo 
also  pointg  out  that,  since  the  death  of  Dhanna  Singh,  large 
portions  of  the  land  held  by  him  have  been  sold  by  his  widow, 
and  it  is  quite  possible  that  all  the  ancestral  land,  if  he  had 
any  was  embraced  in  these  sales,  and  that  the  sale  of  the 
lands  in  question  embraced  exclusively  self-acquired  lands. 
Their  Lordships  agree  that,  when  the  onus  lies,  as  it  does  in 
this  case,  on  the  Plaintiffs  in  seeking  to  set  aside  on  such 
grounds  a  solemn  deed  ezeonted  by  their  father,  conjectures 
oanpot  be  accepted  as  a  substitute  for  proot  With  the  grea* 
test  respect  to  the  Judges  of  the  Chief  Court  their  Lordships 
venture  to  think  that  they  have  hardly  given  sufficient  weight 
to  this  consideration.  Their  Lordships  agree  with  the  conolu* 
sion  and  reasoning  of  the  learned  District  Judge,  and  will 
humbly  advise  His  Majesty  that  the  appeal  be  allowed  and 
the  decree  of  the  Chief  Court  set  aside  with  costs.  The  Res- 
pondent must  pay  the  costs  of  this  appeal,  except  so  far  as 
they  may  have  been  increased  by  the  delay  which  has  takea 
place  in  the  proseeution  of  the  appeal. 

Solicitors:  Me$9r8.  Watkina  <t  Lemjoriere   for  the  Appel« 
lants. 

Appeal  aUcwed. 


Digitized  by 


Googk 


tl  FwptTH 


p.  a 


(  Al^BAL  FBOM  BbSTGAL  ). 

Fbksent:— Zord  Robertson,  Lord  Atkinson,  Lord  ColKnst 
Sir  Andrew  SoMe,  Sir  Arikur  Wilson. 

MAHOMED  ALI  HAIDAR  KHAN  and  anr^  heirs  and 

legal  represeatatives  of  Mahomed  All  Amjad  Kbaa 

deceatedy  Appellwts, 

V. 

SECBETABY  OP  STATE  FOB  INDIA  IN  COUNCIL 

and  orfl.,  Bespondents. 

Beg.  Ill  of  1891— Jhum  euUivation— Legislation  to  exti' 
nguish  right  to  carry  on  Sfioh  cultivation  outside  setUed  esiate-' 
Compensation— Onus  to  prove  that  statute  applies— Statemeni 
of  facts  in  preamble  of  statute — Valv^ — Question  of  fact  or 
law— Concurrent  findings— Evidenee  Act  (I of  I87!8 )^  seCf 
IS^Transadions  inter  alios. 

Beg.  in  ef  1891  when  applied  to  any  lands  would  have  the  effect  of 
confitcatiDg  proprietary  rights  and  giving  compansation  in  ezchapge*  The 
onus  therefore  lies  on  QoTenunent  to  show  that  the  facts  of  any  case  are  such 
as  to  bring  it  within  its  operation.  The  GoYemment  must  prore  that  at  the 
Permanent  Settlement  the  officers  of  the  Government  included  among(>t  the 
assets  of  the  estate  income  derived  hy  its  owners  from  jhum  ctdtivation 
carried  en  beyond  the  limits  of  the  estate. 

The  argument  that  under  the  Regulations  then  in  force  no  assets  not 
arising  out  of  the  estate  could  be  lawfully  taken  into  account,  and  that  a 
Btrong  presumption  was  thus  raised  that  the  courts  t!  hich  was  in  accordance 
with  law  was  followed  in  a  particular  case,  was  not  entertained  in  the  face 
of  the  preamble  to  the  Regulation  which  shows  that  in  a  number  of  oases 
the  income  of  jhum  cultivation  carried  on  beyond  the  estate  was  rightly  or 
wrongly  taken  in*o  account* 

It  was  proved  that  as  early  as  18d7,  the  owners  of  the  estate  received 
kabuliyats  from  tenants  carrying  on  jhum  cultivation  on  the  disputed  land, 
that  in  IMS  and  1843  they  succeeded  in  defeating  an  attempt  on  the  part 
of  persons  interested  in  the  adjoining  mouzah  to  exercise  rights  over  ^  the 
land,  and  that  on  several  occastions  they  successfully  resisted  proposals  on 
the  part  of  the  Bevenue  authorities  to  settle  portions  of  the  land  as  ilam 
land,  open  for  set'tleinent. 

Held — That  from  this  and  other  evidence  ef  continuous  possession 
and  enjoyment,  it  should  be  inferred  that  the  land  was  included  within  the 
permanently  settled  esti^te  of  the  owners,  and  the  Hegulation  had  no  app)ic!|- 
tion  to  it. 
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The  question  hare  was  in  one  sense  a  question  of  fact,  but  every  point 
in  the  process  of  the  reasoning  involved  considerations  of  law,  »nd  thus 
although  the  findings  of  the  Courts  in  India  were  concurrent  the  Judicial 
Committee  could  review  such  findings  in  appeal. 

This  was  an  appeal  from  a  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  dated 
the  29th  March  1904.  which  affirmed  a  judgment  and  decree 
of  the  Subordinate  Judge  of  Sylhet,  dated  the  15th  April 
1869. 

The  principal  questions  raised  on  the  present  appeal  were 
the  nature  and  extent  of  the  Appellants'  rights  over  the  land 
in  suit  and  the  application  thereto  of  Reg.  Ill  of  1891. 

Sir  R.  FivUay,  K.  (7.,  md  Mr.  DeGruyther,  K^  C,  for 
th3  Appellant. 

Mr.  AHhur  Cohen,  K.  (Z,    ani  Mr.  Rosb   for    the  Bei- 

]^Oident. 
Their  Lordships'  Judomekt  was  delivered  by— 

Sir  Arthur  Wii^on.— This  is  an  appoal  against  a  judg- 
ment  and  decree  of  the  High  Court  of  Calcutta,  dated  the 
29th  March  1904,  which  affirmed  the  judgment  and  decree 
of  the  Subordinate  Judge  of  Sylhet,  dated  the  15th 
April  1899. 

The  question  raised  upon  the  appeal  is  whether  Reg.  Ill 
of  1891,  issued  under  the  authority  of  the  Act  83  Vict ,  c.  S, 
can  properly  be  appiied  in  the  case  of  certain  lands  known 
by  the  name  of  Puber  Pahar. 

The  Regulation  in  question  begins  with  a  moet  ubbM 
preamble,  which  recites  as  follows:— 

Whereas  the  officers  who  eflfected  the  permanent  settle- 
ments of  certain  estates  in  the  district  of  Sylhet  included, 
for  the  purposes  of  assessmiEt,  among  the  assets  of  those 
estates,  under  the  designation  of  jhum  .  ^  .  .  •  .  the 
income  then  derived  by  the  proprietors  of  those  estates  from 
shifting  cultivation  carried  on  by  them  or  their  dependents 
beyond  the  limits  of  those  estates,  and  from  tolls  levied  by 
them  on  forest-produce  cut,  gathered  or  enjoyed  in  places 
beyond  the  limits  of  those  estate  s    .    .    .    ; 

And  whereas,  inasmuch  as  the  said  cultivation  and  the 
operations  of  those  who  cut,  gathered  or  enjoyed  the  said 
forest-produce  shifted  from  year  to  year  over  immeqfe    and 
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altogether  undefine'1  areas,  the  tracts  of  land  over  which  they 
extended  were  not  specified  at  the  tioie  of  the  settlement, 
and,  in  consequence  of  this,  rights  of  various,  and  in  some 
cases,  vague,  descriptions  are  from  time  to  time  asserted  by 
the  said  proprietors  over  immense  and  undefined  areas  ; 

And  whereas  it  is  thus  impossible  for  any  person  to  obtain 
a  safe  and  clear  title  to  land  in  those  area^  and  the  extension 
of  ooltivatiou  is,  in  inconsequence,  impeded; 

And  whereas  it  is  ezpedint  that  the  rights;  if  any,  corres- 
ponding  to  the  said  ;&um.. .assets  shonld  be  commnted. 

Sec  2  enacts  that:— 

All  rights in  respect    of   which  j&um.. .assets    were 

assessed  in  any  permanent  settement  of  land,  or  which  have 
been  at  any  time  acquired  by  virtue  of  or  under  cover  of  such 
assessment  shall  be  deemed  to  have  been  extingnished. 

And  Sec.  3  declaree  that  all  proprietors  of  such  estates 
shall  be  entitled  to  compensation. 

The  nature  otjhum  cultivation  is  explained  in  an  early 
ofiBcial  document  relating  to  the  hill  lands  in  question: — 

The  dastur  of  jhum  cultivation  is  this:  jhum  is  not 
cultivated  in  one  place  every  year.  When  land  is  found  Buy 
where  within  these  boundaries  jAum  cultivation  is  made  there* 
on,  and  after  measurement  and  assessment  the  Mirasdars  take 
the  rest  by  apportionment  according  to  their  respectire 
shares  in  the  jhum  revenue  at  the  time  of  the  hattbwl 
measurement." 

And  that  description  seems  to  be  correct  to  the  pre- 
sent day. 

After  the  passing  of  the  Regulation  the  Qovernment 
of  Assam,  whose  jurisdiction  includeii  Sylhet,  issued  and 
published  orders  in  due  course,  extending  the  Regulation  to 
the  areas  in  question,  with  others. 

The  question,  therefore,  raised  in  the  case  and  discussed 
on  this  appeal  is  whether  the  Regulation  can  be  put  in  foree 
with  reference  to  the  lands  to  which  it  sought  to  apply  it« 
Those  lands  have  undoubtedly  been  long  in  the  enjoyment 
(  such  enjoyment  as  is  practically  possible  under  the  circum- 
sifoixses  of  the  care )  of  the  Apifellanf  s  predectotttoi^  in   t^tle. 
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The  GovemOsenb  claims  to  apply  to  these  lauds  a  Kegulation 
which  would  have  the  effect  of  confiscating  proprietary 
rightP,  and  giving  compensation  in  exchange.  Under  these 
conditions  their  Lordships  think  it  clear  that  it  lies  upon  the 
Qovemmetit  to  show  that  the  facts  of  the  case  are  such  as 
te  bring  it  within  the  operation  of  the  Regulation — in  other 
words,  that  the  present  case  is  one  in  which,  at  the  Perma- 
nent Settlement,  in  making  settlement  of  certain  taluks  with 
the  Appellants*  predecessors  in  title,  the  officers  of  Qovem- 
ment  included  for  the  purposes  of  assessment,  among  the 
assets  of  those  taluks  the  income  derived  by  their  owners 
from  jhum  cultivation  carried  on  beyond  ^he  Uppts  of  the 
settled^estate. 

That  the  taluks  now  held  by  the  Appellants  were  sett* 
led  at  the  Permanent  Settlemenb  is  beyond  dispute,  and 
that  in  estimating  the  assets  of  tho/se  taluks  the  profits  of 
the  present  jhum  l^nds  were  then  brought  into  account  is 
also  beyond  dispute.  But  according  to  the  Appellants  those 
profits  we:e  taken  into  account  because  the  jkum  lands 
formed  pait  of  the  settled  estate;  while,  according  to  the 
other  side,  the  jhum  land  profits  were  taken  into  aceount 
as  assets  acoruing  to  the  owners  of  the  settled  estate,  but 
derived  from  lands  Ipog  outside  them.  The  question  is  which 
of  these  views  is  to  be  accepted. 

It  was  contended  on  behalf  of  the  Secretary  of  State 
that  the  question  whether  the  jhum  lands  lay  within  or 
without  the  limits  of  the  settled  estates  was  a  question  of 
fact,  aud  that  their  Lordships  should  accept  the  conourrent 
findings  of  the  two  Courts  in  Indian  This  contention  their 
Lordships  are  unable  totaccept.  In  a  sense  the  question  is  one 
of  fact ;  but  at  every  point  in  the  process  of  the  reasoning 
considerations  of  law  have  to  be  regarded. 

It  was  contended  on  the  other  side  that,  under  the  regu- 
lations in  force  at  the  time  of  the  Permanent  Settlement,  no 
assets  could  lawfully  be  taken  into  account  in  settling  the 
jumma  of  an  estate,  except  those  arising  out  of  the  ostate 
itself ;  and  that  this  consideration  established  a  very  strong 
presumpl^ion  that  in  any  individual  cass  the  course  in  accorda- 
ncfe  with  l4w  had  been   followed.     But  thia  contdntion  was 
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met|  and  in  their*  Lordsbipfi'  opinion  effectively  met,  by  a 
reference  to  the  preamble  of  the  Regulation  under  considera- 
tion. That  preamble  shows  that  the  coarse  said  to  have  been 
impossible  was  in  fact  followed,  rightly  or  wrongly,  and  follo- 
wed, in  a  number  of  cases  sufficient  to  render  legislation 
desirable.  It  remains,  however,  to  consider,  in  each  case  that 
comes  before  the  Courts,  whether  the  facts  bring  the  ease 
within  the  operation  of  the  Regulation, 

The  taluks  in  which  the  lands  in  question  are  said  to  have 
been  included  were,  no  doubt,  settled  at  the  Decennial  Sett* 
lement,  and  that  settlement  was  in  due  course  made  perma« 
nent.  But  as  might  be  expected  after  so  great  a  lapse  of 
time,  little  now  survives  of  the  original  official  papers,  and 
what  does  survive  is  not  very  easy  to  construe. 

The  most  important  of  the  early  documeata  are  certain 
Mouzawari  papers  from  1801«^  onwards.  These  show  clearly 
that,  in  assessing  the  taluks,  the  jhum  assets  were  taken 
into  account.  But  this,  as  has  been  shown,  is  a  neutral  faot 
consistent  with  the  case  of  either  party.  Beyond  this  it  is 
difficult  to  carry  the  effect  of  those  papers. 

Those  papers  were  examined  in  detail  by  Counsel  upon 
both  sides  on  the  argument  of  the  appeal.  It  appears  to  their 
Lordships  unnecessary  to  repeat  that  examination.  It  is  eno- 
ugh to  say  that  there  are  circumstances  favourable  to  one  side 
and  circumstances  favourable  to  the  other,  but  that  no  con- 
fident conclusion  could  bo  drawn  from  these  papers  either 
one  way  or  the  other. 

Reliance  was  also  placed  upon  certain  thakbast  maps,  but 
these  are  equally  inconclusive. 

The  only  other  matter  which  remains  to  be  considered 
is  the  evidence  as  to  possession  and  enjoyment  of  the  lands 
in  question  on  the  part  of  the  Plaintiff  and  those  who  prece- 
ded him.  In  the  Courts  in  India  the  Plaintiff  sought  to  esta- 
blish  a  title  by  adverse  possession  for  sixty  years.  In  this  he 
was  held  to  have  failed,  and  on  the  argument  of  the  appeal 
no  such  case  was  contended  for,  but  the  evidence  of  posse* 
ssion  and  enjoyment  wus  relied  upon  as  proof  of  title. 

Regarded  in  this  light,  that  evidence  ie  important  and  it 
all  points  one  way.  It  was  shown  that  from  as  early  as  1837 
the  Appellants'  predecessors  in  title  received  habuliyats  from 
persons  carrying  on  jhum  cultivation  on  the  lands  in  question. 
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In  1842  and  1843  those  predeceBsors  in  title  succeeded 
in  defea'iiDg  an  attempt  to  exercise  rights  over  these  lands 
on  the  part  of  the  persons  interested  in  an  adjoining 
Mouzab. 

On  several  occasions  in  subsequent  years  the  Appellants' 
predecessors  successfully  resisted  proposals  on  the  part  of 
Revenue  Officers  of  Government  to  settle  portions  of  these 
hill  lands  as  ilam  lands  open  for  settlement.  The  most  im- 
portant instance  was  one  that  terminated  in  an  order  passed 
by  the  Board  of  Revenue  '  (  the  highest  Revenue  authority 
in  the  Province  )  dated  the  14th  September  1855  It  had 
been  proposed  to  offer  for  settlement  a  portion  of  the  lands 
now  in  suit  as  ilam  land.  This  was  objected  to  by  the 
Appellants'  predecessors.  The  Collector  overruled  the  objec* 
tioB,  but  the  Board  of  Revenue,  concurring  with  the  Commi- 
ssioner,  reversed  that  finding,  and  on  the  ground,  as  their 
Lordships  understand  it,  thaii  the  lands  were  included  in  the 
Permanent  Settlement.  After  that  the  possession  and  enjoy- 
ment of  the  Appellants  and  those  through  whom  they  claim 
seem  to  have  been  continuous. 

Their  Lordships  will  humbly  advise  His  Majesty  that 
the  appeal  should  be  allowed,  that  the  decrees  of  the  Courts 
in  India  should  be  set  aside  with  costs,  and  a  decree  made 
granting  the  Appellants  the  declaration  asked  for  by  the 
plaint.  The  Respondent,  the  Secretary  of  State,  will  pay 
the  costs  of  this  appeal 

Solicitors:  Messrs.  T.  L,  Wilson  &  Oo.  for  the  Appe- 
llants. 

SoliciJtor^  India  Office,  for  the  Respondent. 

Appeal  allowed  with  costs. 
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Equitable  mortgage — Mortgagor-executor — Legatee  having 
a  charge,  not  hound — delay  in  setting  up  daim. 

In  a  suit  to  establish  the  priority  of  a*  charge  in  respect  of  an  unpaid 
legacy  over  property  of  which  an  equitable  mortgage  was  made,  the  mortga- 
gors being  residuary  legatees  as  well  as  executors^  and    the  mortfagvea  noi 
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being  ^hown  to  have  made  auy  investigation  of  the  title,  "Bdd,  that  the  claim 
must  prevail  over  the  mortgage. 

A  mortgage  by  an  executor  who  is  also  residuary  legatee  to  iecure  hia 
private  debt  may  be  set  aside  even  at  the  suit  of  a  pecuniary  legatee,  for  the 
nature  of  the  claims  of  legatees,  they  taking  under  the  will,  may  be  ascertain 
X4pd,  But  as  to  creditors  it  is  different*  If  a  reasonable  time  has  elapsed  since 
the  death  of  the  testator,  and  then  the  executor  deals  with  the  residue  as  his 
own,  the  purchaser  may^  in  the  absence  of  notice  to  the  contrary,  assume 
that  the  debts  have  been  paid,  or  that  there  *are  other  assets  for  payment 
of  the  debts,  if  any;  therefore  the  mortgagee  would  be  safe  as  against 
creditors. 

Graham  v.  Drummond,  L.  B.,  (1896)  1  Ch.,  968,974,  distinguished. 

In  re  Queales  Estate,  17  L.  R.,  (Ir.)  861,  referred  to. 

Where  the  mortgage  was  executed  long  after  the  time  when  by  the 
terms  of  the  will  the  legacy  was  to  be  made  up  and  paid,  but  the  legacy 
had  remained  unsatisfied,  lapse  of  time  was,  no  doubt,  a  circumstance  to 
be  considered  as  implying  the  consent  of  the  legatee  to  the  £executor*s  act, 
bat  the  minority  of  two  of  the  legatees  at  the  time  of  the  mortgage 
and  the  continued  possession  of  the  mortgagors  rendered  that  principle 
inapplicable. 

Appeal  from  the  judgment  of  .Sir  Lawrence  Je^ikins, 
C.  X,  and  Batty,  ^J,  of  the  High  Court  of  Judicature  at 
Bombay. 

The  material  facta  appear  from  the  judgment. 

Sir  R.  Finlay,  K.  C.  levett,  E.  (7.,  and  JVctnA  Riusell^ 
K.  (7,  for  the  appeillants. 

DunkwetU,  K.  C,  and  Stokes,  for  the  respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  Andrew  Scoble. — ^The  facts  relating  to  this  appeal 
are  not  in  dispute,  and  may  be  shortly  stated. 

Somji  Parpia  died  on  the  15th  February,  1885.  He  left 
eight  sons,  four  by  his  firet  wife  (hereafter  called  the  elder 
sore)  and  four  (  hereafter  called  the  younger  sons  )  by  his 
second  wife  Labai,  who  also  survived  him.  fBy  his  will,  he 
left  all  his  property  to  his  elder  sons,  subject  to  a, charge  of 
Bb.  30,000  in  favour  of  his  widow  Labai  and  bis  younger 
8ona  Both  courts  in  India  have  found  that  this  legacy  was 
charged  upon  the  property  in  suit,  and  their  Lordships  agree 
with  this  decision. 

After  their  father's  death,  the  elder  sons  entered  upon 
large  budness  transactions,  under  the  style  of  Somji  Parpia 
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&  Co  I  aad  in  the  course  of  their  business  became  indebted 
to  the  Bank  of  Bombay  in  respect  of  advances  on  biUs  drawn 
by  the  firm  in  Bombay  upon  a  brcnch  of  the  firm  at  Indore. 
To  secure  these  advances,  the  elder  sons,  on  the  l^tS^ptem- 
ber,  1890,  deposited  certain  title  deeds  relating  to  the  pro- 
perty in  suit,  by  way  of  equitable  mortgage,  with  the  B^nk; 
and  on  the  12th  of  January,  1899,  the  Bank  obtained  from 
them  a  formal  mortgage  of  the  same  property,  to  secnra  the 
repayment  of  Rs.  62,000  in  respect  of  bills  then  due  or  to 
become  due,  drawn  by  the  firm  on  their  Indore  branch.  It 
is  not  disputed  that  this  debt  was  a  debt  of  the  four  elder 
sons  in  respect  of  their  own  business,  and  that  the  legacy  to 
the  widow  and  the  yonnger  sons  was  at  the  time,  and  still 
is,  unsatisfied. 

The  property  comprised  in  the  mortgage  consistad  of  a 
house  in  Bbaji  Fala  Street  and  a  piece  of  land  in  the  Falk- 
land Road,  in  the  City  of  Bombay,  to  both  of  which  the  mort- 
gagors declared  themselves  to  be  entitled,  but  both  of  which 
had  been  specified  by  their  father  Somji  Parpia,  in  his  will, 
as  subject  to  the  charge  of  Rs.  80,000  in  favour  of  his  widow 
and  younger  sons.  This  will  was  not  among  the  documents 
of  title  deposited  with  the  Bank,  but  the  root  of  the  title  to 
the  house  in  Bhaji  Ftla  Street,  the  more  valuable  of  the  two 
properties,  was  indicated  i&  the  will  of  Meenabai,  widow  of 
Somji  Farpia's  father  Dhunji  Farpia,  which  was  deposited. 
From  this  it  appeared  that  the  h3use  had  been  the  joint  pro- 
perty of  the  twe  brothers  and  if  the  bank's  legal  advisers  had 
made  any  investing  of  title,  they  must  have  enquired  how 
Somji's  share  had  come  to  the  mortgagors,  and  in  this  way 
obtained  cognizance  of  his  will,  and  of  the  charge  on  this  por- 
tion of  his  estate.  But  they  made  no  enquiry,  and  appear  to 
have  assumed  that  the  mortgagors  were  the  absolute  owners 
of  the  pioperty  mortgaged  that  the  mortgagors  practised  any 
concealment  of  the  real  facts  of  the  case;  and  if  they  had  been 
asked  about  their  father's  wifl,  it  is  to  be  presumed  that  they 
would  have  given  an  honest  answer. 

Nor  is  it  suggested  that  the  younger  sons  had  any  know* 
ledge  of  the  dealings  of  their  elders  with  the  Bank.  JBut 
when  the  Bank  advertised  the  properties  for  sale,  they  filed 
this  suit  in  order  to  establish  the  priority  of  their  charge  over 
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the  mortgage  to  the  Bank.    And  the  only    question  in  this 
appeal  is  whether  they  are  entitled  to  snob  priority. 

Mr.  Levett,  in  his  able  argument  for  the  appellants  con- 
tended that  under  the  will  of  Somji  Parpia,  the  mortgagors 
were  residuary  legatees  as  well  as  executors,  and  he  relied 
upon  a  paf^sage  in  the  judgment  of  Bomer,  J.,  in  OrcJian  v. 
Drummond  QX  ^  which  that  learned  Judge  eays  (at.  p.  974^, 

"I  think  it  is  settled  law  that,  if  an  executor  who  is  also 
residuary  legatee,  sells  or  mortgages  an  assent  of  the  testa* 
tor  for  valuable  consideration  to  a  person  who  has  no  notice 
of  the  existence  of  unsatisfied  debts  of  the  testator,  or  of  any 
ground  which  rendered  it  improper  for  the  executor  so  to  deal 
with  the  assenti  that  person's  purchase  or  mortgage  is  valid 
against  any  unsatisfied  creditor  of  the  testator" 

But  this  does  not  dispose  of  the  present  case.  Here  the 
plaintiff's  are  legatees,  and  the  distinction  between  creditors 
and  legatees  is  well  pointed  out  in  Spenoe's  ^  Equitable  Juria« 
diction,"  vol.  ii.  p.  376,  where  it  is  said: — 

A  mortgage  by  an  executor  who  is  also  residuary  legatee 
to  secure  his  private  debt  may  be  set  aside  even  at  tho  suit 
of  a  pecuniary  legatee,  for  the  claims  of  legatees,  they  taking 
under  the  will,  may  be  ascertained.  But  as  to  creditors  it 
is  different.  If  a  reasonable  time  has  elapsed  since  the  death 
of  the  tastator,  and  then  the  executor  deals  with  the  residue 
as  his  own,  the  purcharer  may,  in  the  absence  of  notice  to  the 
contrary,  assume  that  the  debts  have  been  paid,  or  that  there 
are  other  assets  for  payment  of  the  debts,  if  any;  therefore  the 
mortgagee  would  be  safe  as  against  oreditora" 

Moreover,  in  this  case,  the  mortgagee  had  constructive 
notice,  and  haf<  only  himself  to  thank  if  his  position  is  not  safe; 
for  had  he  taken  the  slightest  pains  to  investigate  the  title 
of  the  mortgagors  he  must  certainly  have  discovered  the  charge 
created  by  the  will  of  Somji  in  favour  of  the  widow  and 
her  sons. 

It  was  also  contended  that  by  the  terms  of  the  will  the 
legacy  was  to  be  made  up  and  paid  within  six  years  after 
the  testator's  decease;  that  this  period  would  have  expired  in 
1891,  eight  years  before  the  date  of  the  mortgage;  and  that 
affuniiBg  notice  of  tiM  will  on  the  pari  of  the  Bank,  the  Bank 
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was  entitled  to  assuaie  that  the    executors  were     acting  with 

^.  0.  the  ooQBent  of  the  legatees.  Lapse  of  time,  is,  no    doubt,    a 

1908.  ciretfm'stance  that  may  be  taken    into  consideration    in  cases 

rm   'Jb^  f  of  this  kind;  bub  having  regard  to  the  fact  that,  in  this  case, 

Bombcnrahd  two   of    thd  younger  sons  were  still  minors  when  the  title- 

^\  ^'  deeds  Wheife  deposited    with  the  Bank,  and    that  continued 

SuTeman  Sbmji  possession  by  the  elder  sons    was  not   inconsistent    with  the 

n   o  purposes  of  the  will,  their  Lordships  agree  with  the    court  be- 

Sir  Andrew        law  in  holdiiig  the  right  of  the    parties    unaflfected  by  this 
Scoble. 

oir6umsiiance. 

The  case  of  In  (he  Queale's  Estate  17  L.  B.  (Ireland)  36 
bearls  a  i^robg  resemblance,  in  its  facts,  to  that  now  under 
consideraslon.  There  the  testator's  son  deposited  with  a  bank 
three  leases  to  secure  him  as  absolube  owner,  and  eventually 
proceeded  to  sell  the  leaseholds;  whereupon  the  testator's 
daughters  claimed  to  be  placed  on  the  schedule  as  encumbra- 
ncers in  respect  of  unpaid  legacies,  and  theit  daim  was 
allowed.  In  delivering  judgment,  Fitz  Gibbon  L.  J.  says: — 

'The  Bank  dealt  with  him  (the  mortg&gor)  as  and  in  his 
capacity  of  an  individual  owner,  not  ah  executor,  but  a  person 
pledging  hie  own  property  for  his  own  debt,  giving  as  security 
his  own  purposes.  Under  such  circamstances  the  bank  can, 
in  my  c  pinion  have  no  better  title  than  that  which  its  debtor 
really  had  in  the  capacity  in  which  he  was  dealt  with  namely 
as  beneficial  owner  i.  e.  as  residuary  legatee." 

Thfeir  Lordships  agree  with  the  learned  Judges  of  the 
High  Court  of  Bombay  that  the  claim  of  the  first  four  res- 
pondents (  the  younger  sons  of  Somji  Parpia  )  must  prevail 
over  the  mortgage  to  the  Bank  and  the  title  of  its  transferee, 
Dwarkadas  Dharmsey,  and  they  will  humbly  advise  His  Majes- 
ty that  this  appeal  should  be  dismissed,  and  the  decree  of 
the  High  Court  of  the  14th  April,  1905,  Conflrmed,  Tlie 
appellants  must  pay  the  costs  of  tha  alppeal. 

Solicitors  for  the  appellants:  Messrs  Cameron,  Kemm 
<k  Oo. 

Solicitors  for  the  respondents:  Messrs.  Rawale,  JohnstcM 
ic  Co. 

Appeal  dt9m%d9ed^ 
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(  APPEAL  FROM  THE   JUDICIAL   OOMMISIONSB 

OF  OUDH.  )  ^-O' 

Lord  Robertson,  Lord  Atkiruon,  Lord    OoUine,  Sir   Andrew  m* 

Scohle.  Sir  Arthur  Wilson. 

* 

KliLKA,  PARSSAD  and  others, 

Plaintiffs  Appellants, 

MATHURA  PARSHAD'  and;  ors.. 
Defendants,  Respondents. 

Evidence  Act  (  I  of  WZ  J,  sm  S%  (Sy^PecUgree,  proof 
of— Statement  m  to  relationBhip  made  by  family  mmibers 
before  dispute^  admiamhility — Pleading — Estoppel — Question 
of  fact  decided  in  favour  of  a  party  in  [the  fret  Court — 
AbandonTnent  of  point  on  appeal,  if  same  may  be  raised  in 
further  appeal — Hindu  Law — MHahshara — Successions^ 
Samanodal^a  and  sifter's  son  which  to  he  preferred. 

A  pedigree  pat  forward  by  the  Plaintiffs  in  support  of  their  claim  was 
accepted  by  the  Court  of  first  instance  as  proved;  but  on  appeal  the  Appe- 
llate Court  held  the  evidence  adduced  in  support  of  it  to  be  worthless, 
and  moreover  observed  that  '*  at  the  hearing  of  the  appeal  practically  no 
attempt  was  made  to  support  the  finding  "  (^  the   Court  of  first  instance,' 

Held— Upon  a  consideration  of  the  circumstances   of  the  case,    that 
the  Plaintiffs  T^ere  not  estopped  on  this  appeal  from  endearouring  to  sus- 
tain the  finding  of  the  Court  of  first  instance  in  their  fevonr. 
\  Pedigrees  which  did  not  constitute  ancient  family  records  handed  down 

from  generation  to  generation  and  added  to  as  a  member  of  the  foaily  died 
or  was  bom,  but  were  drawn  up  on  a  particular  occasion  for  a  specific 
purpose  by  members  of  the  family— must  be  treated  as  mere  declarations 
made  by  the  persons  who  respectively  drew  them  up  or  adopted  them. 
Such  of  them  as  were  made  post  Utem  motam  are  inadmissible  in  evidence 
But  in  order  to  make  such  a  statement  inadmissible  on  this  ground,  the 
same  thing  must  be  shown  to  have  beenjia  oomtrorer^  before  and  after 
the  staiemait  was  made. 

Fbeehan  t^.  Phillpps  4  M.  and  S.  486,  4(4,  497  (  181C  ) 
ShMwsbuby  v.  PwttAOB,  7  H.  L,  C.  L  23  ( 1868  >.  Duke  op 
Dbvokshibb  v.  Nbill  2  Ir.  L  R.  182./oUottici 

Plaimti^  father  and  the  deceased  owner  were  proved 
to  be  only  six  degrees  rewowed  from  their  common  ancestor 
and  being  Samanodahas  (he  Plaintiffs  were  hdd  to  be  pre- 
ferential heirs  to  the  son  of  deceased's  sister. 
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This  was  an  appeal  from  a  decree  paseed  by  a  Bench  of 

^^'  the  oonrt  of  the  Judicial  Commissioner  of  Oudh  (  Boss  Scott. 

W».  J.  C^  and  Wells,  A.  J.  C. ),  dated  the  17th  AprU  1906,  which 

XaSSa^Tna^      reversed  the  decree  of  the  Subordinate  Judge  of  Unao,  dated 

T.  the  16th  December  190a 

Mftthma  Fnaad 

Mr.  DeOruytheTi  K.  C^for  (he  AppUlant. 

Mr.  Bouafor  the  Beapandent. 

{Their  Lobdshu^'  Judqmemt  was. delivered  by 

Lord  Atkinson.— The  snit  out  of  which  this  appeal 
arises  was  instituted  by  the  Appellants  who  are  the  three  sods 
of  one  Sheo  Sahal,  deceased,  claiming  through  their  father  as 
heirs  of  one  Gnr  Sahai,  deceased,  to  recover  possession  of  immo- 
veable property  in  the  plaint  described,  of  which  Gar  Sahai 
died  possessed  abont  40  years  ago. 

^  Gnr  Sahai  was  raceeeded  in  the  possession  and  enjoyment 

of  the  property  by  his  widow,  Mnsammat  Parbati,  who  died 
on  the  22nd  March  1896.  Sheo  Sahai  died  on  the  22nd  Sep* 
tember  1899. 

The  principal  Defendant,  the  Respondent  Mathura  Parshad 

is  the  nephew  of  Gar  Sahai,  his  sister's  son.    He  took  possee- 

ffion  of  the  property  on  the  death  of  Musammat    FarbaU   stOl 

retains  it,  aud  succeeded  in  obtaining   a  mutation  of  names   in 

bis  own  favour. 

Only  two  questions  were  discussed  on  the  hearing  of  the 
appeal,  and  it  is  only  neoecsary  for  its  decision  that  their 
Lordship  should  deal  with  these.    They  are*-^ 

1.  Is  it  open  to  the  Plaintiffs,  owing  to  what  took  place 
at  the  first  hearing  before  the  Oourt  of  the  Judicial  Commis- 
sioner, to  attempt  to  establish  that  they  are,  according  to  Hindu 
Law,  the  heirs  of  Gur  Sahai  ? 

2.  If  it  be  open  to  them  to  do  so,  is  the  evidence,  legally 
and  properly  admissible,  given  before  the  Subordinate  Jadge, 
who  tried  the  case  in  the  first  instance,  sufficient  to  estaUidi 
the  fact  of  their  alleged  heirship  ? 

The  oourse  the  proceedings  took  before  the  Court  of  the 
Judicial  Commissioner  is  some  what  peculiar.  The  Flaintiffii 
at  the  hearing,  examined  several  witnesses  and  gave  in  evi* 
dence  several  pedigrees  which,  in  the  opinion    of  the   Subordi« 
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nate  Judge,  proved  that  Our  Sahai  and  Sheo  Sahai  were  de0< 

eended  from  one  common  ancestor,  Fartab  Mai,  son  of  Ohajmal  ^*^* 

Das,  were  only  seven  degrees  removed  from  that  ancestor,  and  IMS. 

that  the  Plaintiffii  were,  through  Sheo  Sahai,  heirs  of  Gur  Sa*      XaU^i^Mad 

bai.     liathura  PerAhad  filed  a  decree  which  showed  that  Qur-  ▼•   , 

Sahai  was  not  descended  from  Fartab  Mai  at  all  but  from  ano-    ^^  _ 

ther  son  of  Ghajmal  Das,  a  younger  brother  of  P9rtab  Mai  at    *  Lord  Aildasoii 

named  Shiam  Das,  that  Our  Sahai  stood  in   the  16th  degree 

from  the  common  ancestor,  Chajmal  Das  and  Sheo  Sahai  in  the 

16th  degree  ;  and  he  contended  that,   under    the  Hindu  Law, 

heirship  did  not  extend    beyond  the  14th  degree ;     and    that 

therefore  he  (Mathura  PersbadX  though  only  a  sister's  son,  was 

to  be  preferred  as  heir  to  sueh  remote  relations. 

No  evidence  whatever  was  given  to  prove  the  latter  pe^;- 
rea  Indeed  it  was^  abandoned  by  the  Beapondents  on  thlB 
appeal.  Yet  the  Court  of  the  Judicial  Commissioner,  finc&ig 
thai)  it  showed  that  five  other  persons  stood  in  the  same  degree 
of  relationship  of  Chajmal  Das  as  did  Sheo  Sahai,  held  that 
Hindu  Law  permitted  them,  notwithstanding  this,  to  succeed 
heirs  to  Gur  Sahai,  and  gave  a  decree  for  possession  of  one* 
fifth  (not  one-sixth  as  it  should  have  been)  of  the  land,  the  re- 
covery of  which  was  sought  as  the  share  of  Sheo  Sahai  therein. 

Thereupon  the  Defendants  Nos.  1  and  2  applied  under 
sea  623  Civil  Procedure  Code  for  a  review  of  their  judg- 
ment, setting  forth  amongst  other  things: — 

That  the  Court  had  held  that  the  pedigrees  set  up  by  the 
Plaintiffs  were  not  proved,  and  that  they  were  therefore  not  ex« 
dusively  entitled  to  the  property  in  suit. 

2.  That  the  question  whether  persons  in  the  16th  deg- 
ree could  be  preferred  to  Mathura  Farshad,  the  nephew,  was 
not  allowed  by  the  Court  to  be  fully  argued. 

On  this  application  the  Court  of  the  Judicial  Commis* 
(ioner  decided  that  the  Hindu  Law  forbade  what  they  had 
previously  decided;  it  permitted,  namely,  the  succession  of  a 
pe^8on  sixteenth  in  descent  from  a  common  ancestor^  on  the 
ground  that  he  could  scarcely  be  said  to  be  a  relation  at  all 
and  that  therefore  the  nephew  Mathura  Parshad  be  considered 
as  nearer  heir  to  Qur  Sahai.  They  accbrdingly  dismissed  the' 
VlaiatifiV  soit  with  costal   It  is  to  be  observed,   howevei;^   tba* 
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tb9  Om^  ui  deoidiog  on  this   applieation,   made  no  refeMM 
^*^'  to  tlM  first  pwit  whi^  they  had  decnded,  viz.,  that  the  pedig- 

1M8.  168  set  op  Iqr  the  Plaintiff  waa  not  proved. 

KaUaiPrBgid  ^  ^  ^"^  jodgment  of   the  Court  they  state   that  the 

Madmn'  Pom       ^^^^  o^  ^^^  Sabordioate  Judge   that   both   Qur  Sahai  and 

«'-—  Sheo  Sahai  were  seveoih  in  deseent  from  Partab  Mai,  had  been 

X^AtUittoii     challenged  by  the  Defeodante'  advocate  who  contended    that 

the  Plaintiffs  had  failed  to  prove  the  pedigree  on   which  they 

relied  and  that  all  doeumentary  evidence  ou  which  the  Lower 

Court  based  its  finding  was  inadmissbla    They  then  proceeded 

to  devote  four  pages  of  their  judgment  to  a  minute  and   eriti- 

eal  examination  of  the  evidence,  written  and  oral,  adduced   by 

the  Plaintiffo,  giving  their  reasons  for  holding  that  the   docu- 

mento  w^re  loadioiBBible,  and  the  witnesses  unworthy  of  belief 

and  they  wind  up  this  eyamii^Qn  with  the  pasiage  on  which 

4be  Bespondenta  rely  as  sufficient  to  shut  out   the  Plaintiffs 

^from  attmipting  to  sustain   the  deciBion  of    the  Subordin  to 

Jildge.    It  runs  as  follows:— 

^  The  oral  evidence  to  prove  the  pedigree  in  the  plaint  is 
thus,  ia  my  opinion,  of  as  little  value  as  the  documentery  evi- 
dence on  which  the  Plaintiffs  relied,  and  at  the  hearing  of  the 
appeal,  practically  no  attempt  was  made  to  support  the  finding 
of  the  Subordinate  Judge.  The  only  contention  was  that^ 
accepting  the  pedigree  filed  by  the  Appellant^  Mathura  Par- 
shad^  the  Plaintifls  are  heirs  of  Qur  Sahai,  as  according  to  il 
tf  they  are  gamaiwdakas ;  and  therefore  ia  tiie  absence  of 
other  nearer  heirs  exclude  the  Defendant,  who  is  the  son  of 
Qor  Sahai'sjsister. " 

It  is  inconceivable  why  the  evidence  given  before  the 
Subordinate  Judge  should  be  thus  elaborately  reviewed,  if 
the  Plaintiff's  advocate  had  formally  anmitted  he  could  not 
support  that  Judge's  finding.  It  is  almost  as  strange  that 
this  advocate  should  confine  himself  to  a  contention  based  on 
a  pedigree  proved  by  nobody,  and  binding  on  no  body  but  the 
person  who  filed  it,  and  which,  at  the  best,  could  only  secure 
to  his  cliente  one-sixth  of  what  they  sought  to  recover.  It  is 
not  less  peculiar  that  the  contention  which  is  stated  to  have 
been  the  only  contention  put  fofwi^rd  by  the  Flaintiffii,  is  the 
very  omtention  which,  was  conducted    in  such  a  fashion  that  a 
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liview  was  suocesrfQily  applied  for.  Having  regard  to  these  se- 
v«ral  mattere  it  appears  to  their  Lordships  impossible  to    hold  ^*^' 

that  the  Plaintiffs  are  by  the  statement  contained  in  this  para-  1908. 

grai^  estopped  from  endeavouring  to    sustain,  on    this  appeal,  s^ikTrrasad 
the  finding  of  the  Subordinate  Judge  on  this   point.    The  se«  ▼• 

oond  question,  therefore,  alone  remains  for  deoision. 

The  Plaintifib  gave  in  evidence  at  ths  trial  these  pedig« 
grees,  amongst  others,  namely  (1)  a  pedigree  purporting  to  have 
been  written  by  one  Maharaj  Bahadur  in  1872;  (2)  a  pedigree 
purporting  to  have  been  filed  by  Sheo  Sahai  in  1892  or  1892 
in  a  civil  suit  concerning  lands  other  than  and  different  from 
the  lands  sued  for  in  this  action,  in  which  Sheo  Sahai  was 
Plaintiff  ani  Eesho  and  others  Defendants ;  ("3  a  pedigree  filed 
in  a  suit  brought  for  the  recovery  of  the  possession  of  certain 
lands  in  which  Shankar  Sahai  (  the  son  of  the  2nd  defendant) 
was  Plaintiff,  and  Fazal-Husain  and  others  were  Defendants. 
The  Subordinate  Judge,  though  he  held — quite  rightly,  in 
their  Lordships'  opinion— that  the  controversy  out  of  which  this 
appeal  has  arisen  is  but  a  stage  in  the  dispute  which  arose  on 
the  death  of  Musammat  Parbati  in  1896,  admitted  each  of 
these  pedigrees  in  evidence,  and  the  plaintiffs  relied  strongly 
upon  them.  They  are  not  ancient  family  records  handed  down 
from  generation  to  generation  and  added  to,  as  a  member  of 
the  family  dies  or  is  boro,  but  documents  drawn  up  on  a  par- 
ticular occaaon  for  a  specific  purpose  by  members  of  the  family 
and  must  accordingly  be  treated  as  mere  declarations  made  by 
the  persons  who  respectively  drew  them  up  or  adopted  them, 
asking  them  in  the  reverse  order,  the  last  is  inadmissible, 
having  been  made  post  litam  tnotam.  The  secondis  endorsed: 
*  (SignedJ  Sheo  Sahai,  Plaintiff,  by  the  pen  of  Sundar  Lai, 
Special  Agent,"  and  is  on  the  evidttioe  of  Sundar  Lai  clearly 
admissible  as  a  dedaration  made  by  a  deceased  member  of  a 
family  touching  the  family  reputation  or  tradition  on  the  sub- 
ject of  its  descent.  It  was  held  by  the  Court  of  the  Judicial 
Commissioner  not  to  be  admissible  on  the  same  ground  as  the 
third  pedigree  because,  in  a  statement  made  by  Musammat 
Parbati  in  the  absence  of  Sundar  Lai,  in  a  suit  instituted  by 
him  against  her  in  the  year  1891  for  cutting  down  trees  in  a 
certain  grove  in  the  village  of  Ranpur  Ansu,  which  he  alleged 
was  a- halting  plaae>  she  had  said>— ''  I  have  kinship  with-  hii% 
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nor  am  1  on  vieiting  and  dioing  ^erms  with  him  as  a  feUow- 
^*^'  easteman.  He  has  no  cod-  rt  with  my  proprietary  interest 
1908  (hakkiat).        

KalkaR^iad  The  Plaintiff's  [Snnder  Lai's]    father,  and    his    co-sharew 

Mathura'Prasad    have  vested  their  shares  in  the  halckiat.  Bat    it  is  clear    that 

LordTtk'  ^^^  controversy  to  which  this  statement  refers  was  not  a  con* 

troversy  as  to  the  heirship  to  Qar  Sahai,  but  referred  to  an 
entirely  different  matter.  In  order  to  make  the  statement  in- 
admissible en  this  gronnd,  (he  same  thing  most  be  in  control 
veray  before  and  after  the  statement  is  made — Freeman  v. 
PhiUipps  ( 1  )  4  M.  and  S.  486,  494,  497  (1816.)  Shrewsbury 
V.  Peerage  (2)  7  H  L.  0.  1,  22  fl858).  Duke  of  Devonshire 
V.  Neill  (3)  2  Jr.  L.  B.  182.  In  their  Lordships'  opinion,  having 
regard  to  the  evidence  of  Sunder  Lil  and  of  the  other  wit- 
nesses examined  for  the  Plaintiffis,  this  pedigree  was  clearly 
admissible. 

The  first  pedigree  purports  to  be  aigned  by  Maharaj  Baha- 
dur, a  son  of  Sheo  Narain,  a  deceased  member  of  the  Plaintifib' 
family,  who  was  however  not  examined  as  a  witness.  Accor- 
ding to  the  evidence  of  Ealka  Parshad,  it  was  in  the  hand- 
writJBg  of  the  former  and  was  obtaioed  by  him  from  Sheo 
Narain  in  the  years  1894—1896  ( the  precise  date  is  not  fixed) 
as  a  statement  of  the  family  descent,  for  the  purpose  of  being 
given  in  evidence  in  certain  criminal  proceedings  institnted 
under  sec.  323  of  the  Indian  Penal  Code  in  the  ciae  of  In 
re  Bavu  and  others  v.  SunderLdl  and  Dtirga  'Sarshad. 
It  was  thus  adopted  by  Sheo  Naraio,  is  not  shown  to  have 
been  made  poet  Utem  monam,  and  is,  therefore,  in  their  Lord* 
ships'  opinion,  admissible. 

These  pedigrees  difidose  that  Gur  Sahai  and  Sheo  Sahai 
are  descended  from  a  common  ancestor,  Partab  Mai,  one  of  the 
sons  of  Chajmal  Das,  the  first  through  his  son  Har  Parshad, 
the  second  throagh  his  son  Ram  Ghulam,  each  being  six  degrees 
removed  from  Partab  Mai.  Six  of  the  many  witnesses  exami- 
ned on  behalf  of  the  Plaiotiffs,  members  of  the  family,  prove 
descent  from  this  common  ancestor.  Three  of  these,  namely, 
Ealka  Parshad,  Mohabbat  Rai,  and  Sunder  Lai,  prove  pedi- 
grees, substantially  identical  with  that  sigoed  by  Sheo  Sahai 
filed  in  1892^  or  1894,  and  others  socb  as   Hazdiri  Lai,  pE«v# 
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importiant  portions  of  it;  while  Lalta  Parahad,  ooe    of  the  De- 
fendants' witnesses,  deposed  as  follows:  — 

'<  Sheo  Sahai  also  balongs  to  the  family  of  Gur  Sahai.  I 
have  heard  that  he  is  also  remote  by  six  degrees.  In  my  opi- 
nion both  (i.  e.,  Hadho  Bam  and  Sheo  Sabai)  are  equally  relat* 
ed,  !.  e.,  in  the  same  degree." 

And  Sri  Eishen,  another  witness  for  the  Defendants,  a 
priest  of  the  family  of  Sita  Bam  deposed  : — 

''  Sheo  Sahai  and  Sheo  Narain  descend  from  Bam  Qhnlam, 
Gar  Sahai  descends  from  Ear  Farshad;  Bam  Ghnlam,  Har  Par- 
shad,  and  Shiam  Das  are  sons  of  Partab  Mai.* 

This  evidence  precisely  accords  with  the  abovementioned 
pedigrees  numbered  1  and  2,  proves,  in  fact,  some  of  the  most 
important  steps  in  them,  and  is,  therefore,  the  strongest  corro- 
boration of  them. 

Farther' corroboration  of  these  pedigrees  is  to  be  fonnd  in 
the  mode  in  which  a  certain    Mohalla   Sarai  has  been  enjoyed. 
The  family  reputation  is  that  this  Sarai  was  founded  ^by  Sun- 
dar  Das  (one  of  the  brothers  of  Partab   Mai),  who  died  child- 
less.   If  the  pedigrees  of  1872  and  1894  be  correct,   then  half, 
or  an  8  annas  share  in  this  Sarai,  should  be  found  in  the  enjoy 
mentof  the  desoendauts  of  Partab   Mai,    and  the   remaining 
8  annas  share  in  the  enjoyment   of  the  descendants    of  Shiam 
Das,  the  only  :  brother    of    Partab  Mai    who  had  desoendanta 
That»  according  to  the  evidence  of  Baghunath  Parshad  andEalka 
Parshadf  is  precisely  what  is  found.    Two  annas  shares   were 
enjoyed  by  Sheo  Sahai,  Sheo  Narain,  and  Gur  Sahai  respective- 
ly;  a  2  annas  share  by  Sheo  Dyal  and  Bam    Dyal   (who  died 
childless)  jointly,  and  the  remaining  8  annas  by  Sita  Bam,  Gur 
Parshad,  Bam  Narain,  Shankar  Sahai,  and  [other   descendants 
of  Shiam  Das.    The  Subordinate    Judge  points   out  that  bad 
Sheo  Sahai  and  Sheo  Narain  been  descended,  as   was  conten- 
ded for  by  the  Defendants,  from  Shiam  Das  and  not  from  Par« 
tab  Mai,  the  whole  8  annas  share  of  Partab  Mai  must,    in  the 
events  which  have  happened,  have  come  to  Musammat  ParbatL 
Sita  Bam,  one  of  the  Defendants,  {^ves  in  detail  the  distribu- 
tion  of  an  8  annas  share  in  the  Sarai    coming   into  the  hands 
of  his  branch  of  the  family,  and  states  that  the   Sarai  is  jomt 
property.  No  evidence  is  given  to  contradict  that  of  Baghunath 
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Parehad  and  Ealka  Farahad  as  to  the  persons  amongst     whom 

P-  0.  the  Bhare  of  Partab  Mai  in  the  Sarai  is  distributed. 

1^08.  It  was  argned  by  Mr.  Boss,  on  behalf  of  the  Defendanta. 

Kalka  Prasad      ^^^  ''be  fair  conelosion  to   bd  drawn    from  the  evidence    was 

.     ^PTosa/l     *'**'  Maharaj  Bahadur  was  either  not  bom  in  1872,  or  was  then 

of  such  tender  years  that  he  ooold  not  have  drawn  up  the  first 

Lord  Atkinson  ^^^^^^  ^  deposed  to  by  Kalka  Parshad.  No  doubt  there 
is  much  force  in  this  argoment^  bnt,  even  if  it  prevailed,  the 
re  remains  the  second  pedigree,  that  of  1892,  corroborated  as 
it  has  been  in  the  manner  pointed  out. 

Their  Lordships  think  that  it  is  impossible  to  put  ande 
all  this  evidence,  as  was  done  by  the  Court  of  the  Judicial 
Commissioner,  lliey  are,  therefore,  of  opinion  that  the  con* 
elusion  at  which  the  Subordinate  Judge  arrived  is  that  to  which 
the  evidence  properly  admissible,  on  the  whole  most  reason- 
ably leads,  and  that  the  decision  of  the  former  tribunal  was 
erroneous  and  that  its  deerees  should  tberrfore  be  revefsed  with 
costs,  and  this  appeal  allowed,  They  will  humbly  advise  EKs 
Majesty  accordingly.  The  Respondents  must  pay  the  eoets  of 
the  appeal. 

Solicitors:  Meaeere.  Toung,  Jackson,  Beard  &  King  for 
the  Respondents. 

Solicitors:  Measera.  T.  L.  Wilson  &  Co.  for  the  Raspon- 
dents  No&  1  and  2. 

Appeal  alloxvedwith  costs. 
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Part   VIIL 

aOVERNMiJNT  NOTIFICATION,  H.  C.  CIRCULARS, 

AND  REVIEWS 

Cantonment  Act,  No.  276.— In  exercise  of  the  powers  conferred  by 
S.  17,  sub-section  (1),  clwse  (b)  of  the  Cantonments  Act  (XIII  of  1889), 
and  with  the  previous  sanction  of  the  Governor  General  in  Council,  the 
Governor  in  Council  is  pleased  t^  modify  the  octroi  duties  imposed  in 
the  Ahmedabad  Cantonment  by  Government  NotificatiooC  in  the  .Military 
Department,  No.  617,  dated  the  11th  October  1887,  as  subsequently 
amended  by  directing  that  siich  duties  shall  not  be  .•levied  on  goods 
whieh  at  the  time  of  import  are  the  property  of  Government  are  act>om- 
ptoied  by  an  invoice  endorsed  to  that  effect  by  the  proper  Government 
officer.  (Bom.  G.  G,1908,  86> 


——No.  277. — In  exercise  of  the  powers  conferred  by  section  17 
Bub-oectioa  (2)  of  the  Cantonment's  Act,  1889,  and  with  »the  previous 
sanction  of  the  Governor  General  in  Council  is  pleased  to  add  the  follow- 
ing rule  to  the  rules  for  the  recovery  and  refund  of  octroi  duties  in  the 
Ahmedabad  Cantonment  published  in  Government  Notification  in^the  Ge* 
neral  Department,  No.  4001,  dated  the  1st  August  1903,  namely: — 

"  II  Octroi  paid  on  goods  which  were  not  at  the  time  of  import 
the  property  of  goods  imported  for  the  use  of  Government,  but  which 
were  become  the  property  of  imported  for  the  Government  after  import 
use  of  Government  shall  be  refunded,  if— 

(a)  at  the  time  of  import  such  goods  are  declared  to  be  intended  for 

the  use  of  Government,  and 

(b)  after  such  goods  have  actually  become    tha  property    of  Govern- 

ment, a  certificate  to  that  efibot  signed  by  the  Depar|pient  officer 
concerned  is  presented  within  a  week  of  its  beiog  granted,  at 
office  of  the  Secretary  to  the  Cantonment  Committee. 


—No*  808. — In  exercise  of  the  powers  conferred  by  S.  28  of 
the  Ciantonments  Act  XIII  of  1889,  thiei  Governor  in  Council  is  pleased  to 
extend  Ss.  66  (1)  (P,),  76,  77,  82,  84,  86,  89,  90,  230,  281  and  280  of  the 
Cantonment  Code,  1899,  which  is  in  force  in  the  Cantonment  of  Kirkee 
to  the  area  hereinafter  described  beyond  the  said  Cantonment  and  in  the 
vicinity  thereof,  namely: — 
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The  area  enclosed  between  the  limits  of  the  Kirkee  Cantonment  and 
a  line  drawn  from  a  point  on  the  left  bank  of  the  river  opposite  Eirkee 
CantonlneJtJt  Boundary  Pillar  No.  25  to  a  point  on  the  Alandi  Road  200 
yards  yards  east  of  the  mile-stone  situated  at  the  4th  mile  from  the 
General  Post  Office  Poena,  and  thence  in  a  south-westerty  direction  to 
direction  No   3,  Cantonment  Bound^ty  Pillat  East  Kirkee. 

(1908,  Bom.  G.  G.  54) 

AdldtMation  PratVlltieil  Ad,  No.  dil.-^ln  ererci^  of  tbe 
powers  cttferred  by  S.  1  (4)  {h)  of  the  Bombay  .Ptevention  of  Adtilteili- 
tion  Act  II  of  1899,  the  Gorernor  of  Bombay  in  Council  ia  pleaded  to 
direct  tiM  Ss.  2,  8  and  4  of  the  said  Act  and  sub-section  (2)  of  S.  143  ^f 
tbe  Bombay  District  Municipal  Act^  1901,  shall  come  into  {bi«e  within 
the  Munioipal  District  of  Lonavla  with  effect  frem  the  let  Itareh  1908; 
and  the  Governor  of  Bombay  in  Cousicil  is  pleased  fui*thet  todire^ 
imder  &  I  (5)  fa)  (ii)  of  the  said  Aot,  that  the  provisions  of  the  sliid  A^ 
for  thid  time  beings  not  be  applicable  in  the  said  Miinicipal  District-  to  !Uiy 
food  or  drink  other  than  milk.  (1908,  Bom.  G.  G.  54> 

Sea  GostOBUI  Aot.— In  exercise  of  the  powers  inferred  bySect^^i 
19  of  the  Sea  Customs  Aot  (VIII  of  18V8>  the  Govemot  General  in  Conn- 
oU  is  pleaeed  to  prohibit  the  taking  by  sea  or  by  land  of  Mbowra  flowers 
from  any  part  of  British  India  to  any  part  of  the  Indian  Po^ssestflons  of 
His  lli^edty's  the  King  of  Portugal  and  Algatveft.    (1908,  Bom.  G  G.  45) 

Provincial  InsolveDey  Aot  No.  79— In  exercise  of  the  power 
tsonferred  by  sec.  6  of  the  Scheduled  Districtfi  Act,  1874  (XIV  of  1874) 
the  Governor  in  Oouncil,  with  the  previoijus  sanction  of  the  Govamor  Ge- 
neral in  Council,  is  pleased  to  extdnd  the  Provincial  Ifu^elvei^cy  Act, 
(III  of  1907),  to  the  Town  and  Cantonment  of  Karachi  in  the  Province  of 
Sind,  with  effect  from  the  Ist  January  1908. 

Civil  Court  at  Fatan,  No.  6846— The  orders  contained  in  Qovern- 
ment  Notifiqation  No.  4655,  dated  the  14th  August  1907^  directing  that 
the  Subordinate  Judge  of  Patau  in  the  Satara  District  should  hold  his 
Court  at  Karad,  are  withdrawn  with  effect  from  the  1st  Januaary  1908. 

(B.  G.  G.  2069) 

LaDdBev«llie  Code  No.  896— In  exerctfis  of  the  power  eeafeired 
by  section  73  A  of  the  Bombay  Land  Revenue  Cod^  1879  (Bomb  VI  of 
1879)i  as  amended  by  the  Bombay  Land  Revenue  Code  Amendment  Ac% 
1907  (Bom.  VI  of  1901),  His  Excellency  the  Governor  in  Council  is  pleih 
to  declare  the  provisions  of  that  section  applicable  to  the  viUagtoa  of  SHiii* 
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kbedar  and  Bitedi  in  the  Shahada  Taluka  ^f  the  West  Eb*ndafili   DIatarieb 

(1908  B.  a  a  P.  42) 
-No.  12741— la  exercise  of  tUe  powers  conferred  by    section 


216  of  the  Land  Revenue  Code,  1879,  a$  amended  by  Bombaqf  49t  VI 
I90I,  the  Governor  in  Council  is  pleased  to  authorise  .iihe  extension  of 
ihe  provisions  of  Chapters  VIII  and  IX  of  the  said  Code  to  the  village  qf 
Kanhersar  in  the  Khed  Taluka  of  Poena  District.      (Bam.  G.  G,  p.  71) 

KEVIEWS 

The  Inatitutea  of  Mu8«alman  h^M.—By  Nawah  A.  F.  M.  AMw 
Rahman  of  the  Inner  Temple,  Bar-aULaw,  Jvdge  Presidency  Court  of 
SvMll  <7atMM,  OalmUa,  f  hacker  Spink  &  (7o.  1907.  Pages  6S9.  Price 
Be.  Id. 

We  welcome  this  standard  Edition  of  Mahomedan.  Law  vbich  ynr- 
(K)rts  to  treat  of  the  personal  law  according  to  the  Hanafite  and  Shia 
Schools  with  references  to  original  Arabic  sources  in  addition  to  d^Qided, 
cases  An  examination  of  Mr.  Abdur  Rehman's  work  has  satisfied  ns  th«b 
what  Ghose's  admirable  work  is  to  Hindu  Law,  Mr.  Rehman'd  is  to  Ma* 
homedan  Law— both  being  authoritative  treatises  on  personal  law  of  the 
great  communities  based  on  original  sources  and  not  qierely  on  Jud]E|;a 
made  law,  Mr.  Rehman  seems  to  have  taken  his  inspiration  for  the  work 
from  the  DraU  Mussalman  of  Kaderi  Pacha  o^  Egypt.  With  all  the 
solicitude  som^  of  our  present  Judges  of  High  Coujcts  have  U^  r<^eive  help 
of  the  Moulvis  versed  in  Arabic  and  translations  made  from  the  origKMl 
Arabic  sources  for  thje  particular  occasion  when  abstruse  and  IntrM^Q 
questions  of  Musalman  Law  are  involved  in  cases  before  Indian  Courts, 
it  is  a  matter  of  common  knowledge  that  that  mode  of  instructing  the 
Bench  and  the  Bar  involves  great  hardship  and  has  besides  failed  to 
serve  the  necessary  purpose.  The  situation  was  therefore  by  no  means 
satisfactory  to  ^the  Mussalman  community  of  this  'oountry  and  now  we 
are  ^lad  to  find  that  gap  is  attempted  to  be  filled  and  in  onr  opinion 
suoceesfully  by  the  book  before  us.  The  author  has  carefully  collated 
the  rules  of  Ihw  laid  down  in  the  different  articles  vith  the  original  Arable 
oopy  and  has  utilized  for  the  purpose  of  this  treatise  such  works  on  Maho- 
medan Law  as  have  been  recognized  and  acknowledged  as  authorities  in 
this  country  by  virtue  of  their  authenticity  and  antiquity  or  erudition  of 
their  authors.  In  order  to  enable  a  reader  to  go  direct  to  the  original  sources 
without  much  trouble  and  find  out  for  himself  the  true  and  correct  law,  Mr. 
^l^m^Q  h{^  t)^ed  the  original  sources  pf  ever^  rule  of  li^i^    li4d    down  ii| 
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the  diffetenli  artidee  and  has  collected  the  corresponding  original  Arabic 
texts  in  the  appendix,  rticle  by  article  ;  and  to  enable  him  immediately 
to  see  how  those  authorities  lay  down  the  principles  in  an  uncodified  form, 
references  are  given  to  Bailie's  Digest,  Hamilton's  Hedaya.  and  Macnanghteas 
M.  Law.  We  most  say  that  the  volume  is  bound  to  serve  as  a  handy  book 
on  Musalman  Law  such  that  the  mmimum  of  labour  may jdeld  the  maximum 
of  result.  The  get  up  is  neat  and  excellent.  All  Law  libraries  wort^  the 
name  will  find  the  book  indispensable  We  earnestly  recommend  ihe 
volume^ 

Lala  Iiajpat  RBiSia  writi'ngs  and  speeches,  1907.  Madras,  Oanesh 
^  Co.,  Thvmbu;  CheUy  StreeL    Pages  27^.    Price  Be.  L 

The  little  brochure  purports  to  put  before  the  public  and  the  legal 
world  in  particular  the  life  and  teachings  of  the  great  Punjab  Lawyer  who 
has  been  of  hte  better  known  as  the  young  Indian  Patroit  who  not 
resting  with  merely  making  his  fortune  at  the  Bar  has  set  an  example 
Before  this  countrymen  of  what  service  a  person  can  render  to  his  country 
by  his  true  and  ardent  genuine  patriotism  and  persevering  work  on  behalf 
of  suffering  humanity.  The  collection  of  the  various  speeches,  dealing  with 
various  questions,  educational,  economic,  religious  fmd  political  indicates  on 
a  glance  the  man  who  now  stands  foremost  among  his  brethren  for  his  Desh 
Bhakti  and  devotion  to  religion.  We  recommed  the  little  book  to  all  those 
that  liave  any  desire  to  know  of,  the  ladians  and  the  Indian  problems. 

Hoe  &  Co.'a  Diary. — ^The  publishers  have  to  be  congratulated  on  the 
exoelledt  diaries,  they  continue  to  bring  out' every  year  for  the  use  of  pro- 
f^snoaal  men.    The  one  for  pleaders  is  excellent 
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Part    VIIL 
GOVERNMENT  NOTIFICATIONS,  H.  0  CIRCULARS  &  REVIEWS. 

Bombay  Xotifloations. 

Post  Offlco  Act— In  exercise  of  the  powers  conferred  by  the  Indian 
Pbrt  OflBce  Act,  1898  (^VI  of  1898)  the  Governor  General  in  Council  is  ptea- 
aed  to  direct  that  the  following  amendment  shall  be  made  in  the  rules  pub- 
h'shed  with  the  notification  in  the  Finance  and  Commerce  "Depatia^t  No. 
3429.  C  L  B..  dated  the  30  th  March  1839,  as  subsequently  amended. 

To    rule  132  (I)  the  following  shall  be  added  namely: 

Exception.*- Nothing  in  this  sub-rule  shall  affect    the  practice  of   the 
Law  Courts  inregard  to  the  despatch   of  'certified   copies    to  persons  whb 
do  not  appear  to  take  them  personally^  and  of  documents 
Service  unpaid.        filed  in    judicial  cases  the  return  of  which  has    been 
A.  B.  applied  for,  such  documents*  may  be  posted  by  judicial 

Calcutta.  oflBcers  in    covers    superscribed  *  Service  unpaid  '   and 

C.  D,  covers  so  super  scribed  shall  be  charged,  on  delivery. 

Commissioner.         with   postage  at  the  rates  to  which  they    would  have 
Gorakhpur.  been  liable  if  the  postage  had  been   prepaid.  All    arti- 

cles so  posted  shall  be  endorsed  under  the  full  signa* 
tures  and  official  designation  of  the  sender,  according  to  the  specimen  form 
given  on  the  margin.  (Bom.  G.  G.  1907,  p.  2058^) 

Bombay  High  Court  Rules. 

No.  332 — The  Honourable  the  Chief  Justice  and  Judges  are  pleased  to 
direct  that  the  words  ('  including  the  principles  of  examination  in  chief  cross 
eza  mination  and  re  examination.  )  should  be  added  to  subject  No.  5  after  the 
words  "The  Law  of  Evidence."  in  Rule  IX  of  Circular  No.  184  at  page  III 
of  the  High  Court  Civil  Circular  Order  Book. 

(N.  B, — This  rule  will  come  into  force  from  Ist  January  1908. 

No.  102 — The  Honourable  the  Chief  Justice  and  the  Judges  are  pleas** 
ed  to  direct  that  the  following  rule  be  substituted  for  Rule  544  of  the  Rules 
•nd  Forms  of  the  Bombay  High  Court  2nd  Edition,  1907,  as  Rule  544:^ 
544.  The  Taxing  Ofiicer  shall  tax  bills  of  costs  on  every  side  of  the  Court 
All  other  bills  of  costs  of  Attorneys  shall  also  be  taxed  by  him  when  he  is 
direpted  to  do  so  by  a  Judge's  order.  (1  B.  Q.  G.  1908,  p.  152). 
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REVIEWS. 

A  treatise  on  the  law  relating  to  the  Devolution  of  Real 
Estate  on  death  and  the  Administration  of  Assets— by  the  late  L.  0. 
O.  Robbins  and  Frederick  T.  Maw,  Both  of  Lincoln's  Inn.  Barrietera-at- 
Law.  Fourth  Edition  by  Frederick  T.  Maw,  1908.  London  Butterworth  & 
Co.  Pages  Lxviii,  4.69,  4-5.    Frice  Sk  15  nett. 

This  treatise  deals  with  the  branch  of  the  law  which  plays  a  veiy 
important  part  in  English  law  and  is  the  subject  of  discussion  in  Home 
Courts  every  week.  Mr.  Frederick  Maw  has  brought  out  the  fourth  editdon 
of  Bobbins'  well-known  treatise  with  considerable  alterations  and  additions  to 
some  of  the  chapters,  at  the  same  time  keeping  the  general  arrangement  of 
subject  matter  adopted  by  Mr.  Robbins  unchanged.  He  'seems  to  have 
rewritten  almost  entirely  Chapter  4,  and  has  remodelled  Ch  ^pter  9.  All 
recent  decisions  are  fully  discussed  and  the'^book  is  made  exhaustive  and  apto 
date.  The  subject  matter  is  well  arranged,  the  book  being  divided  into  4 
parts ;  the  first  part  deals  with  the  creation  of  the  of&oes  of  executor  and 
administrator,  and  indicates  the  nature  of  the  trust  of  administration  subject 
to  which  the  estate  of  a  deceased  devolves  upon  his  representation.  The 
second  and  third  parts  ddal  respectively  with  the  administration  of  the 
estate  in  payment  of  debts  and  the  distribution  of  the  surplus  remaining 
after  payment  of  debts  among  the  benefioimcies  and  the  fourths  deals  with 
the  liability  of  the  representative.  We  heartily  recommend  the  edition  to  law 
libraries  and  to  the  profession. 

Law  and  Fraotioe  as  to  Formation  of  Companies  by  Nicholas,  of 
iJie  Middle  Temple,  Bar-at-Law.  Third  Edition  by  Vale  Nicolas  and  W.  F. 
Lawrence,  M.  A,  of  the  Middle  Temple  Eaqr.  Bar-at-Law,  London,  Butter^ 
worth  &  Co,  1908.    Pages  357.    Price  s.  17.  d.  6  Thett. 

We  welcome  this  the  third  edition  of  Mr.  Nicola^  well  known  work, 
which  we  think  is  the  only  one  that  deals  exhaustively  with  the  law  as  to 
formation  of  companies.  The  scope  of  the  work  is  very  aptly  limited  to 
Companies  limitated  by  shares,  for  in  these  days»  the  registration  of  unlimited 
companies  and  companies  limited  by  guarantee  is  very  seldom  effected.  In  this 
handy  volume  are  to  be  found  stated  clearly  and  concisely  the  law  and  theiHX>- 
cedure  in  relation  to  the  formation  of  a  company  from  its  very  inception  until  the 
time  at' which  it  becomes  entitled  to  commence  business.  Besides  there  are  oopioa? 
refeiences  to  all  the  provisions  of  the  Companies  Act  and  the  reported  oases 
on  the  subject.  In  addition  to  the  prescribed  registration  forms,  Mr.  Nicolas  has 
with  view  to  help  a  practitioner  who  may  be  called  upon  to  draft  a  mwnorandutn 
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or  ariieles  of  Association  giveu  precedents  of  the  same  which  are  bound  to  serve- 
hira  by  way  of  illastration.  The  present  edition  contains  an  amount  of 
new  matter  and  embodies  among  others  the  text  of  the  new  Act  of  1907' 
with  explanatory  notes,  and  the  Bales  of  the  London  Stock  Exchange  res- 
pecting special  settlements,  and  all  recent  cases  relating  to  the  formation  of  com- 
paniea  We  have  no  doubt  that  the  book^concise  (without  being  in  any  way 
incompleted  as  it  is  bound,  to  be  usefal  to  the  profession  as  also  to- 
accountants,  directors  and  all  those  engaged  in  the  formation  of   companies. 

Principles  and  Practice  of  the  Law  of  Libel  and  Slander— &t^ 
Hugh  Fraaer,  M,  A.  L  L.  D.  Bar-at.Law  of  the  Inr^er  TempU,  London, 
ButUrvHyrth  &  Co.,  1908.  Fourth  Edition.  Pages  LV,  355,  66.  Prie^ 
15  eh. 

This  is  the  fourth  edition  of  Dr.  Eraser's  excellent  treatise  of  the  law 
of  Slander  and  Libel  Though  the  work  does  not  claim  to  compete  with- 
Odgere  exhaustive  volume,  we  can  say  looking  to  the  fact  that  the  book  has 
gone  in  to  four  editions  so  soon  and  the  concise  form  in  which  the  principles 
and  practice  as  to  this  branch  of  the  law  are  presented  that  the 
book  has  justly  found  great  favour  with  the  profession,  and  for  pur- 
poses of  ready  reference,  it  has  afforded  the  necessary  facility.  The  law  is 
stated  in  the  form  of  propositions  followed  by  explanatory  notes,  in  the 
preparation  of  which  original  authorities  seem  to  have  been  largely  consulted. 
In  the  present  edition  no  alteration  in  the  plan  or  general  arrangement  of  the 
work  seems  to  have  been  made.  Among  the  special  features  are  the  two* 
appendices  which  contain  a  lot  of  useful  information  as  to  conduct  of  civil 
cases,  precedents  as  to  statement  of  claim,  defences,  affidavits,  <£c.  The  get  up^ 
is  very  neat  and  decent  and  does  credit  to  the  publishera  We  strongly 
recommend  the  book  to  the  profession. 

Student's  Guide  to  Roman  Law— (  Justinian  and  Oaiue  )— J?y^ 
DalzeU  Chalmera  of  the  Inner  TempU  Bar  at  Law  and  L.  H.  Bamea  B.A. 
of  Christ  church,  Oxford  and  the  Inner  Temple — Bar-^-Law.  London,  But- 
iervxyrth  <k  Co.  Law  PtMishers  1907,  Page  5^.— The  learned  authors  are 
right  in  their  belief  that  there  is  aneed  for  a  concise  and  simply  worded  text 
book  which  will  serve  as  an  introduction  to  the  standard  authoritiea  The 
essential  principles  of  Roman  Law  as  they  are  to  be  found  in  the  texts  of 
Justinian  and  Gains,  are  given  in  a  condensed  form;  and  in  addition  to  this 
there  is  alot  of  other  information  which  is  likely  to  prove  of  much  assistance 
to  the  studenta 
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The  dear  and  straight  forward  niaaner  in  which  diffiealt  matters  are 
"treated  is  bound  to  help  the  student  to  master  the  subject-the  more  so,beeau8s 
of  tiie  way  in  which  the  authors  have  elucidated  the  Roman  Law  by  com- 
puison  with  the  EogUsh  rules  on  the  subject;  students  reading  for  examina- 
-tion  in  Roman  Law — for  thd  Bar -or  L.  L,  B^  will  find  this  hand  book  extr- 
emely useful. 

The  Lawyer's  Companion.— Part  XVIII  By  T.  F:  Sanjiva  Bav 
Trichinopaly.  Madras  M.  E.  PreaSf  1907. 

This  part  completes  the  case  law  on  Indian  Easements  Act  and  after  giv- 
ing an  exhaustive  table  of  cases  cited  and  a  complete  index  proceeds  to 
the  Land  Acquisition  Act.  The  usual  plan  is  followed;  and  the  excellence 
of  printing  and  get  up  is  well  maintained.  The  work  needs  no  words  at 
this  stage  since  we  have  no  doubt  the  profession  still  appreciates  the  labours 
•of  the  indefatigable  compiler. 

Indian  Evidence  Aot— With  the  case  law  ihereoTir-By  T.  V.  Sanjiva 
Mav — First  Qrade  Pleader.  Trichinopaly — Part  A.  Ps.  1.  to  77.  Madras 
India  steam  Priivting  Works.  1908. 

Mr.  Sanjiva  Rao  is  too  well  known  to  require  any  further  inrodno* 
tion.  He  has  now  directed  his  attention  to  annotating  in  his  usual  fashion 
the  I.  Evidence  Act.  The  present  part  of  77  pages  comprises  the  first  8  sec- 
'tions  only.  At  that  rate  it  seems  the  whole  Act  will  make  a  large  volume 
and  then  only  one  can  say  whether  for  the  prioe  which  may  possibly  be  not 
less  than  Ra  8  or  so  it  would  be  a  substitute  for  the  standard  works  on  the 
subject  followed.  The  plan  followed  by  Mr.  Sanjiva  Rav  is  no  doubt  been  accep- 
table  in  the  case  of  minor  Acts,  but  we  cannot  say  whether  it  affords  the  same 
facility  when  Acts  like  the  Evidence  Act  over  which  a  large  quantity  of 
•case  law  has  cloistered  are  concerned:  We  think  the  learned  compiler  would 
make  this  caseno  ated  edition  more  useful  if  he  were  to  embody  English  cases 
and  to  state  under  each  case  whether  and  where  it  is  judicially  noticed. 
JLs  it  is  however  the  edition  if  likely  to  be  useful  to  the  profession. 
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PaH   7 III. 
COVERNMENT  NOTIFICATIONS,  H.  C  CIRCULARS  &  REVIEWS. 

Court  of  WardOy  No.  2167. — In  exercise  of  the  powers  conferred 
by  clause  (6)  (ii)  of  section  2  of  the  Bombay  Court  of  Wards  Act,  1905 
(Bombay  1  of  1905),  the  Governor  in  Council  is  pleased  to  declare  that 
the  Mewasi  Chiefs  in  the  West  Khandash  District  belong  to  a  class  of 
which  the  members  are  land-holders  for  the  purposes  of  the  said  Act, 

(Bom.  G.  G.  1908,  p.  I,  p.  288.) 

Mewasi  ChiefSi  No.  2166. — In  exercise  of  the  powers  conferred  by 
clause  (c)  of  the  Bombay  Court  of  Wards  Act,  1305  (Bombay  1  of  1905), 
the  Governor  in  Council  is  pleased  to  appoint  the  Agents  to  the  Mewasi 
Estates  to  be  the  Courts  of  Wards  for  the  Scheduled  District  of  the  Mewa- 
si Chiefs  villages  as  defiaed  in  the  Scheduled  District  Act,  1874  (XI  of 
1874),  and  to  direct  that  the  said  Scheduled  Districts  shall  be  excluded 
from  the  jurisdiction  of  the  Court  of  Wards  for  the  Central  Division  of 
the  presidency  proper.  CBom.  G.  G.  1908,  p.  288.) 

Cattle  Trespass  Aot,  No.  2368.— Whereas  it  appears  to  the 
Government  in  Council  on  the  report  of  the  District  Magistrate,  Broach, 
that  in  the  local  areas  hereinbelow  specified,  subject  to  the  jurisdiction  of 
the  said  Magistrate,  cattle  are  habitually  allowed  to  trespass  on  the  land 
and  damage  crops  and  other  produce  thereon;  the  Governor  in  Council 
is  pleased  to  direct  the  exercise  of  the  powers  conferred  upon  him  by  sec. 
12  of  the  Cattle  Trespass  Act,  1871,  as  amended  by  sec.  5  (1^  of  Act  1 
of  1891,  that  on  and  after  20th  March  1908,  for  every  head  of  cattle  spe- 
cified in  the  scale  contained  in  the  first  mentioned  section  which  may  be 
seized  within  the  said  local  areas  and  impounded  in  accordance  with  the 
Cattle  Trespass  Act,  1871,  as  amended  by  Act  1  of  1891,  The  pound 
keeper  shall  levy  a  fine  equal  to  double  the  fine  mentioned  in  the  scale 
aforesaid. 

2.  And  in  exercise  of  the  power  conferred  by  sec.  26  of  the  Cattle 
Qfrespass  Act,  1871,  as  amended  by  Act  1  of  1891,  the  Governor  in  0>un- 
cil  is  pleased  to  direct  that,  with  'respect  to  the  local  areas  hereinbelow 
specified,  the  first  paragraph  of  the  said  sec.  26  of  the  Cattle  Trespass 
Act  1871,  shall,  on  and  after  the  date  specified  in  the  first  paragraph  of  this 
notification,  be  read  as  if  it  had  reference  to  cattle  of  any  kind  mentioned 
in  the  scale  aforesaid  instead  of  to  pigs  only,  and  as  if  the  words  '*  fifty 
rupees  "  were  substituted  for  the  words  "  ten  rupees.  " 
Local  areas  above    referred    to. 

The  villages  of  Ankleswar  and  Chorasi  and  the  lands  within  the  Mu« 
nicipal  limits  of  Ankleshvar.  f  1908,  fiom.  G.  0.  821 J 
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OoTaramMtt  Xotiflcatioiuu 

Record  of  Bights,  No.  2174.— In  exercise  of  the  powers  coIlfe^ 
red  by  sub-aection  (3j  of  sec.  1  of  the  Bombay  Land  Records  of  Rights 
Act,  1903,  (Bom.  IV  of  1903 j,  the  Governor  in  Coancil  is  pleased  to  di- 
rect that  the  provisions  of  sections  10  to  12  (both  inclusive)  of  the  said 
Act  shall  be  applied  to  all  the  villages  of  Yaval  Taluka  of  the  East  Khan- 
desh  District  from  the  5th  day  of  May.  (Bom.  G.  G.  1908,  p.  288) 

Stamp  Aot»  Art  63. — In  exercise  of  the  powers  conferred  by  the 
I.  Stamp  Act  the  G.  G«  in  Council  is  pleased  to  remit  the  duty  charga- 
ble  under  article  53,  sch  1  of  the  said  Act  on  receipts  for  advances  ex- 
ceeding R&  20  made  by  the  Government  under  the  Agriculturists  Loans 
Act  12  of  1884.  (Bom,  G.  G.  1908,  p.  36a) 

REVIEWS. 

The  Law  and  Fractiee  of  Diyoroa— £y  0.  L.  Hardy  of  the  In- 
Tier  TtmpU,  London,  Effi/nghcm  WUson,  1907,  pages  XX ^  £09,  Priee  6  A. 
Mr.  Hardy  deserves  much  of  the  junior  members  of  the  profession  and 
English  Law  Students  paiticularly  for  his  labours  on  their  behalf  which 
have  resulted  in  the  book  before  us  which  we  must  say  is  a  succinct  and 
cheap  text  book  on  the  law  and  practice  of  Divorce  and  other  matrimo- 
nial cases.  It  does  not  claim  to  be  a  substitute  for  existing  standard 
works,  the  latter  we  are  afraid  however  are  for  too  expensive  and  not  wi- 
thin the  reach  of  every  practitioner*  and  thus  a  wide  felt  need  for  a 
concise  but  in  expensive  book  on  the  subject  was  naturally  felt,  and  that 
we  are  glad  to  be  able  to  say  is  successfully  supplied  by  Mr.  Hardy's  ex- 
cellent edition.  Without  causing  any  confusion  the  author  has  in  terse 
language  given  statements  of  law,  fortified  byjj  extracts  from  authoritiea 
where  necessary.  The  Subject  is  divided  into  two  parts  jWat  part  dealing 
with  law  and  the  second  with  practice,  which  seems  also  is  a  most  use- 
ful guide  to  a  lay  man.  The  book  is  bound  to  serve  as  a  handy  refereneer 
even  to  advanced  practitioner.  The  index  is  full  and  copious  and  the  ta- 
ble of  cases  is  fairly  exhaustive  for  ordinary  purposes. 

Epitome  of  the  Law  affecting  Marine  In8Qranoe.—£y  Lawrence 
Dfuskworth  of  the  Middle  Temple,  Barat-Law,  London,  Effingham  WHson 
64  Thread  needle  street,  1907,  3nd  Edition  Pages  XI;  18&,  Fries  S  s.  6d4 
ndt.  Those  desirous  of  having  dear  notions  of  the  etementary  prinoir 
pies  of  Marine  Insunmce  will  find  this  epitome  very  useful  and  interes- 
ting^  The  subject  is  treated  in  very  simple  language  with  referenpe  to  de- 
cided  cases.  The  present  edition  embodies  in  an  Appendibc  tho  ^  Milnne 
Insurance  Act  of  1906  and  als^  the  larteet  decisions  of  wa  Souse  of  Xtoords. 
are  given  in  a  separate  qhapler.  Above  all  the  index  very  exhaustiTe. 
We  reoommend  the  little  book  to  all  those  that  are  concerned  as  attor- 
neys, underwriters  or  ship  ownercT  with  Mariiie  Insurance. 
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COVERNMENT  NOTIFICATIONS,  H.  C  CIRCULARS  &  REVIEWS. 

OoverDinent  Notifloations. 

Abkari  No.  2046— In  exercise  of  the  powers  conferrdd  by  see.  9  and 
19  of  the  Bombay  Abkari  Acfe,  1878  (Bom.  V  of  1878)  the  GoTemor  in 
Council  is  pleased  to  amend  Government  notification  in  the  Revenue  Depart* 
raent  No.  9207,  dated  the  13th  November  1894,  as  amended  by  the  like  no* 
tifications  No.  8292  dated  the  11th  October  1905,  and  No.  1889,  by  direct- 
ing that  the  rate  of  duty  leviable  on  sale,  beer,  porter,  cider  and  other  fer* 
mented  liquors  per  Imperial  gallon  or  six  quart  bottles  shall,  with  effect 
from  the  3rd  January  1908,  be  two  annas  instead  of  one  anna,  as  specified 
in  the  table  contained  in  the  said  notification.  (Bom  G  G.  1908,  Part  1) 

H.  C.  Circulars. 

Pleader's  Examination,  No.  40— The  Honourable  the  Chief  Justice 
and  Judges  are  pleased  to  direct  that  the  following  be  added  at  the  end  of 
note  to  rule  III  of  the  Pleader's  Examination  rules  under  Circular  No.  184 
at  page  110  of  the  High  Court  Circular  Order  Book: — 

*^  The  application  must  actually  reach  the  Registrar's  Oflice  before  th« 
beginning  of  the  examination.  "  (Bom.  G.  G.  1908) 

No.  439—- The  Honourable  the  Chief  Justice  and   Judges  are 

pleased  to  direct  that  the  following  be  added  at  the  end  of  Note  III  to  pv 
ragraph  111  of  Bule  9  at  page  80  of  the  Rules  of  the  Bombay  High  Courts 
edition  of  1907. 

''  The  application  must  actually  reach  tiie  Registrar's  office  brfore  tl^ 
beginning  of  the  examination.  " 

Holidays  in  Karwar,  No.  478— The  Honourable,  the  Chief  Justice 
and  Judges  are  pleased  to  direct  that  the  following  be  added  at  the  end  of 
Circular  No.  170  at  page  104  of  the  High  Court  Civil  Circular  Order  Book:- 

**  Note  9. — In  lieu  of  the  five  holidays  for  Holi,  mentioned  in  the  third 
column  of  the  table  of  holidays,  three  days  for  Holi,  one  day  proceeding  Ga^ 
nesh  Chaturthi,  and  one  day  fullowing  Ganesh  Chaturthi  will  be  observed 
as  holidays  in  the  District  Court  of  Earwar  and  the  Subordinate  Courts  qf 
Earwar  and  Honavar  in  the  Earwar  District  (Bom.  G.  G.  1908) 

REVIEWS. 

Bostwick's  Lawyers  Manual.— JSy  Charles  F,  BoatvAck  of  the  New 
York  Bar.  1907.  The  "  Lawyers  "  Co-operative  PvUishing  Co.  New 
York,  N»  S.  A.  pages  ZXI,  743.    This    seems  to   be  an  excellent  Peak 
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Book  for  all  Lawyers  containing  as  it  does  all  handy  forms,  suggestions 
letters,  hints  on  appeal  procedure  and  a  lot  of  other  useful  information.  Mr. 
Bostwick's  book  is  well  fitted  to  be  a  mechanical  aid  in  routine  work  and 
its  presence  on  a  busy  lawyer's  table  is  bound  to  ensure  him  not  only  against 
costly  mistakes  but  against  a  waste  of  time  which  is  otherwise  the  conse- 
quence of  one  having  to  recollect  every  necessary  question  and  take  instruc- 
tion thereon  &c.  The  forms  given  are  'those  such  as  every  Lawyer  is  ex- 
pected to  be  familiar  with.  Though  the  book  relates  to  American  Practioe 
it  can  be  safely  read  by  Indian  Lawyers  with  great  advantage  It  is  to  bo 
hoped  that  an  experienced  Indian  Lawyer  would  at  no  distant  date,  take  up 
a  publication  like  Mr.  Bostwik's  Mannual  in  reference  to  Indian  Courts  prac* 
tice.  The  book  is  well  got  up  and  we  very  strongly  recommend  it  to  the 
profession. 

A  Fraotical  Guide  to  the  Death  Dnties.— By  Charles  Batty,  SoU- 
citor  of  the  Estate  Buty  Office,  1907.  Second  Edition  London  Effingham 
Wilson,  pages  XII,  232,  Price  4  «.  Nett.  Mr.  Reatty's  object  in  this  small 
handbook  ^seems  to  be  to  outline  all  the  death  duties,  enlarging  upon  such 
points  as  most  frequently  arise,  and  a  cursory  perusal  has  satisfied  us  that 
the  book  is  bound  to  serve  as  a  practical  guide  to  the  Death  Duties  mat- 
ters and  to  the  preparation  of  Death  Duty  accounts,  The  book  reflects  the  re- 
sult oE  the  long  experience  of  Mr.  Beatty  in  his  official  capacity  as  an  exa- 
miner of  accounts  at  the  Estate  Duty  Office.  The  appendix  covering  a  space 
of  30  pages  is  one  of  the  special  features.  It  embodies  the  English  Finance 
Acts  from  1894  to  1907,  the  Revenue  Act  of  1903  and  the  Deceased  Wife's 
Sister's  Marriage  Act  of  1907,  so  far  as  relating  to  the  Death  Duties.  The 
forms  are  numerous  and  we  have  no  doubt  this  hand  bcok  will  be  a 
very  useful  guide  to  every  laymen  and  practitioner. 

The  Magistrate's  Court  Manual— 5y  P.  C  Chatterji,  B.  A,,  of 
the  Provincial  Service,  Calcuita.  R  Camhray  &  Co.,  1907,  pages  XVIII, 
309,  Vtice  Rs.  4  This  appears  to  us  to  be  a  book  meant  more  for  those 
presiding  in  Criminal  Courts  than  the  practitioners  there.  It  embodies  230 
sections  of  the  Criminal  P.  Code  which  apply  to  Magistrates  Courts  and  con- 
tains besides  the  rulea  relating* to  appDiatmeat  ani  prjmotion,  protection  and 
removal  of  Magistarial  officers  and  Government  and  High  Court  Rules  and 
Circulati  orders.  Magistrates  will  also  find  herein  the  rules  as  to  practice 
in  thdr  Courts  and  registers  and  returns  to  be  submitted  The  introduction 
is  full  and  comprehensive  tracing  the  history  of  the  long  mooted  question  of 
the  separation  of  the  judicial  and  executive  functions  The  notes  on  the  provi- 
sions of  the  Criminal  Proc  eiure  Code  are  fairly  upto  date  and  critical  We 
draw  the  attention  of  officers  presiding  iu  Crimiijal  Courts  to  liis  l^andy 
manual* 
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GOVERNMENT  NOTIFICATIONS   H.  C    CIRCUL/MtS  &  REVIEWS. 

Government  Notifications. 

Opium  Act  No.  4636  —Under  sectian  12  of  tixe  Opium  Act,  1878 
(1  of  1878),  the  Governor  in  Council  is  pleased  to  authorise  the  CpUector 
of  Customs,  Bombay,  in  right  of  his  office  to  exercise  the  powers  specj^Q^d 
in  paragraph  3  of  the  said  section  within  the  limits  of  his  jurisdiction  so  if$x 
•8  regards  any  opium  or  other  thing  seized  by  himself  or  by  aey.  ofi&cer 
subordinate  to  him.  (a  G.  1908;  632). 

Beoord  of  Rights  No.  4468-^In  exercise  of  the  powers  conferred 
by  sub-section  (^3)  of  section  1  of  the  Bombay  Land  Record  of  Rights  Act, 
1903  (Bom,  IV  of  1903),  the  Governor  in  Council  is  pleased  to  direct  that 
the  provisions  of  sections  10  to  12  fboth  inclusive'^  of  the  said  Act  shall 
be  applied  to  all  the  villages  in  the  Ron  Taluka  of  the  Dharwar  Dklrtot 
from  the  7th  day  of  July  1908.  (B.  G.  G.  1908.  631). 


— — No.  4501. — In  exercise  of  the  powers  conferred  by  sub- 
section (3)  of  section  1  of  the  Bombay  Land  Record  of  Rights  Act,  190.3 
(Bom.  IV  of  1903),  the  Governor  in  Council  is  pleased  to  direct  that 
the  provisions  of  sections  10  to  12  (both  inclusive)  of  tho  said  Act  shall 
be  applied  to  all  the  villages  of  the  Dharwar  Taluka  of  the  Tbana  Dis- 
trict from  the  7th  day  of  July  1908.  (iWd) 

L.  B.  Code  No.  4617 — In  exercise  of  the  powers  coi^ferr.^  by  sec- 
tion 21G  of  the  Bombay  Land  Revenue  Code,  1879,  the  Governor?  in  Qc^m- 
oil  is  pleaded  to  authorise  the  extension  of  the  provisions  of  Cfcipter  VHI 
and  IX  of  the  said  Code  to  the  village  of  Majigam  in  the  CUihhli  Taluka 
of  the  Surat  District  (G   G.  190&  631). 

Nasik  Municipality  No.  1921. — In  exercise  of  the  power  conferred 
"by  sub-section  (3)  of  section  1  of  the  Municipal  servant  Act,  Hi»  Excel- 
lency the  Governor  ia  Council  is  pleased  to  extend,  on  and  ftpm  tb<e  Jst 
June  1908,  to  the  Municipal  District  of  Nasik  the  provisions  of  the  imd 
Act  60  far  as  they  relate  to  persona  employed  by  or  on  behalf  of  the  Munici- 
pality of  Nasik  to  perform  any  of  the  duties  specified  in  classes  1  and  II 
of  the  schedule  attached  to  the  said  act.  (B.  G.  G  1908  p.  459  ) 
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No.  4602. — In  exercise  of  the  powers  conferred  by  section  22  of 
the  Bombay  Land  Revenue  Code,  1870  CBom.  5  of  1849),  the  Governor 
in  Council  is  pleased  to  modify  clause  (b)  of  paragraph  2  of  Government 
Notification  in  the  Revenue  Department,  No]  9159,  dated  the  18th  No- 
vember 1890,  by  directing  that  the  diameter  of  the  seal  of  Huzur  Treasury 
Officers  shall  be  one  inch  instead  of  one  and  a  half  iachs. 

(R  G.  G   1908,  p.  559) 

Honorary  Presidency  Magistrates— No.  1668.— In  exercise  of 
the  powers  conferred  by  sec.  21  of  the  Criminal  Procedure,  1898,  and  in 
superession  of  Government  Notification  No.  3801,  dated  the  29th  July 
1905),  the  Chief  Presidency  Magistrate,  Bombay  with  the  previous  saac 
tipn  of  the  Governor  in  Council,  makes  the  following  rule  in  substitution 
for  rule  7  .of  the  Rules  for  the  guidance  of  the  Benches  of  Honorary  Pre- 
sidency Magistrates,  Bombay.  Promulgated  vith  Government  Notifica- 
tion No.  2536,  dated  the  19th  May  19041— 

(7)  "  In  order  to  form  a  quorum  atleast  two  Magistrates  shall  be  pre- 
sent from  the  beginning  to  the  end  of  trial  or  enquiry  as  members  of  the 
Bench: — 

Provided  that,  if  a  salaried  Presidency  Magistrate  be  present  through- 
out a  trial  or  enquiry  as  president,  the  case  may  be  proceeded  with  to  its 
conclusion  notwithstanding  that  a  quarum  may  not  have  been  present 
throughout  the  proceedings.  (G.  G.  (1908)  468) 

High  Court  Cireulars. 

Service  of  Process  by  Bailiflh.— The  Honourable,  the  Chief  Jus- 
tice and  Judges  are  pleased  to  direct  that  in  the  BailuflTs  Process  Service 
and  Receipt  Book  (page  134,  High  Court  Civil  Order  Book^,  column  9, 
should  have  too  sub  holidaos,  namely  (1^  served  without  the  aid  of  a  par- 
ty, and  (2)  served  with  such  aid. 

No.  1058. — The  Honourable  the  Chief  Justice  and  Judges  are  pleased 
to  direct  that  the  following  be  substituted  for  Circular  No.  140  at  page 
76  of  the  Hight  Court  Circulars  Order   Book: — 

140,  No  Bailiff  charged  with  service  of  process  is  entitled  to  call 
upon  the  party  interested  in  the  service  to  point  out  the  person  to  be 
served. 

It  is  the  duty  of  the  Bailiff  to  use  his  best  efforts  to  effect  the  service 
and  it  is  only  when  he  fails,  in  spite  of  such  efforts  that  the  Court  may 
order  the  party  to  render  help  to  him. 
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In  cases  where  the  serving  officer  does  nob  know  the  individual  on 
whom  process  is  to  bs  served  bat  such  individual  is  pointed  out  to  him, 
there  ehould  be  a  verification  of  the  endorsement  on  the  process  by  the 
bailifland  and  also  by  the  person  who  points  out  theindiyidual  served. 

(B.  G.  G.  1908.  P,  616.) 

REVIEWS. 

Handboak  of  the  Lair  of  Evidence— S^ni  Edition  by  John  Jay 
Mckelney,  A  M.,  LL.  B,  of  the  New  York  Bar,  IQff/,  at  Paul  Mum, 
West  Publishing  Co.,  pages  XVII,  540,  price  3 .75  Dollers.— Thai  the 
American  Hornbook  Series  of  Law  hand  books  is  an  useful  and  excellent 
aid  to  law  student  in  particular  is  more  than  amplified  by  the  second  edi- 
tion of  Mackelney's  well-known  treatise  on  the  Law  of  Evidence.  It 
relates  the  principles  of  the  law  in  a  manner  easy  of  comprehension  by 
the  student.  It  avoids  the  unwieldy  details  of  larger  works  but  at  the 
same  time  it  is  free  from  the  meagreness  of  Stephen's  digest.  The 
principles  are  very  clearly  statod  in  bold  type  and  they  are 
illustrated  by  notes  based  on  reported  English  and  American  Cases. 

MIzley  and  Whiteley's  Law  Dictionary— TAirrf  Edition,  By 
Leomard^  H.  West  LL.  D.  London,  Butterworth  &  Co.  1908,  pages  369. 
Price  10  Sh.  6  d. — The  fact  that  Mozley's  well-known  dictionary  for  Law 
students  has  gonejin  to  third  edition  so  soon  perse  speaks  to  the  useful  pur- 
posesitserves.  It  gives  an  exposition  of  legal  terms  and  phrases  of  fact  and 
present  use  accompanied  with  an  exposition  of  the  law  bearing  upon  the 
subject  matter  of  the  title.  The  arrangement  facilitates  reference  and  gets 
up  is  very  neat  and  decent.  We  earnestly  recommend  it  to  those  for 
whom  it  is  meant. 

Workman's  Compensation  Cases— Fo^.  9,  By  R  M,  Minton  Sen- 
house  of  Bar-at'law,  of  the  Inner  Temple  and  F.  J.  Coltman,  Ba/r-at-law. 
London,  Butterworth  &  Co.,  Bdlyard,  Temple  Ba/r,  1908,  pages  XIII  p. 
161 — This  is  a  colleotion  of  cases  decided  on  an  important  branch  of  the 
law.  The  present  volume  embodies  canes  decided  between  September 
1905  and  August  07.  The  reports  are  taken  from  the  Law  Times  Reports 
and  Times  Law  Reports;  one  of  the  features  of  the  book  is  that  the  com- 
pilers have  in  each  headnote  supplied  a  short  and  succinct  statement  of 
the  principles  discussed  in  the  cases  to  which  he  refers.  The  volumes  are 
likely  to  be  useful  to  Law  Liberaries  which  do  not  possess  reports  of  Eng- 
lieh  Cases. 
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The  Compaiiiee  Aet— By  D.  0.  Hemmant  of  tiie  Inner  TempU 
Bar-cU'Law.  With  notes  on  Practice  by  H.  W.  Jordan,  I/mdon^  Jordam 
and  Sons  Lid.  116,  Chancery  Lane,  1908.  Fifth  Edition,  pages  132,  pnce 
2  sh.  6  d.  Kiis  is  a  handy  annotated  edition  of  the  New  English  Com- 
panies Act  of  1907.  The  notes  appended  under  each  section  though  short 
are  to  the  point  and  up  to  date  and  the  construction  of  the  provisions 
of  the  Companies  Act,  1900  is  given  in  its  entirety  with  the  sections 
which  are  amended  or  repealed  printed  in  italics.  By  ^the  cross  refer- 
ences between  the  old  and  the  new  Act  the  eflect  of  the  new  Act  is 
rendered  very  intelligible.  The  book  will  be  found  useful  by  those  that 
have  anything  to  do  with  the  provisions  of  the  Act. 

Criminal  Appeals  (Under  Act  6  of  l9o7)— By  A.  C,  Forster  Baval- 
ton  M.  P.  Bar-ai-Jjaw,  London,  BuUerworth  &  Co,  19 Og,  pages  115.  Mr. 
Bowiton  haife  in  publishing  his  edition  of  the  New  Criminal  Appeals  Act, 
to  labour  under  the  difficulty  of  having  no  assistance  from  previous  decisions. 
These  all  the  more  enhances  the  value  of  his  explanatory  notes  which  materia- 
lly help  to  lucidate  the  difficult  provisions  of  the  statute.  The  Act  deals 
merely  with  English  Criminal  Courts;  but  at  the  same  time  some  of  the 
provisions  mre  salutory  and  deserve  to  be  embodied  in  the  Indian  Statute. 
The  handbook  is  likely  to  be  useful  to  Indian  readers. 

Index  of  Cages  judicially  noticed  il007)-By  T.  S.  Subrah 
mania  Aiydr,  B.  A.,  B.  L.  KumbaJconum,  1908,  Re.  -  pages  110.  lliia 
is  the  annual  supplement  to  Ayer  s  Index  of  Cases  for  1905  and  1906 
which  we  have  had  an  occasion  to  say  is  a  very  exhaustive  index  with 
special  features  of  its  own.  Where  a  case  reported  in  more  than  one 
report  is  judicially  noticed  it  is  noted  only  under  one  heading,  the  I.  L.  R 
Series  and  in  the  other  harding  reference  is  given  to  the  page  and  volume 
under  where  it  is  noted,  Mr,  Ayyar  has  added  parts  3  and  4  in  which,  are 
now  embodied  the  subject  index  of  leading  articles  jn  reports,  and  of 
comments  on  cases  in  the  Law  Journals.  The  supplement  is  bouad  to  be 
very  useful. 


Digitized  by 


Googk 


Pwi,  VIII 
COVERNMENT  NOTIFICATIONS   H,  C  CIRCULARS  &  REVIEWS. 

Government  Notifications. 
Abkari  No.  3126. — In  exercise  of  the  power  conferred  by  sec.  19  of 
the  Bom.  Abkari  Act  1878  (Bom.  V  of  1878),  aad  in  supersession  of  Go. 
vemment  Notification  U2  the  Revenue  Department  No.  9244.  dated  the  27th 
December  1890,  published  at  page  10  of  the  Bom  G,  G.  dated  the  Isfc  Ja- 
nuary  1891,  the  Governor  in  Council  is  pleased  to  direct  that,  with  effect 
from  the  3rd  January  1908,  a  duty  at  the  rate  of  two; annas  per  Imperial 
gallon  or  six  quart  bottles  shall  be  levid  on  all  ale,  beer,  porter,  cider  and 
other  fermented  liquors  issued  from  any  brewery  established  in  the  Bom- 
bay Presidency  or  permitted  to  be  imported  into  any  part  of  the  Presideoey 
of  Bombay  under  the  provisions  of  sec.  9,  clause  (c\  of  the  said  Act. 

(1908)  Bom.  G.  G.  426. 

Land  Record  of  Bights  No.  3009— In  exercise  of  the  powers  con- 
ferred by  sub-section  (3)  of  sec.  1  of  the  Bombay  Land  Record  of  Rights 
Act  1903  (Bom.  IV  of  1903),  the  Governor  in  Ciouncil  is  pleased  to  direct 
that  the  providons  of  sections  10  to  12  (both  inclusive)  of  the  said  act  shall 
be  applied  to  all  the  villages  of  the  Junnar  Taluka  of  the  Poona  District 
from  the  26  th  day  of  May  1908.  (^1908)  Bom.  G.  G.  418. 

REVIEWS. 

Real  Property.— 5y  Alfred  F.  Topham,  L,  L.  M.  of  Lincolna  Inn 
Bar-atr-Law.  London  Bviterworth  &  Co.  BeU  ycmi.  Temple  Bar  1908. 
Fagee  S69  Price,  7  s.  6  d. 

This  is  more  a  student's  book  being  an  introductory  explanation  in  sim- 
pie  but  excellent  language  of  the  English  law  relating  to  land:— Mr.  Topham 
18  well  fitted  for  the  task  being  himself  a  reader  in  that  branch  of 
the  law  to  the  council  of  legal  education.  A  cursary  perusal  has  satisfied  us 
that  the  principles  are  very  clearly  traced  and  explained  in  the  light  of 
recent  reported  cases  and  what  is  more,  the  diflScult  rules  are  made  simpler 
and  easy  to  grasp  by  frequent  illustrations.  Mr.;Topham's  book  is  bound  to  serve 
as  an  excellent  introduction  to  the  study  of  larger  works  on  the  subject  the 
manner  of  treatment,  lucid  and  analytical,  is  likely  to  interest  even  Indian 
a  students.  We  cordially  recommend  the  edition. 

Outlines  of  Medical  Jurisprudence  for  India.— By  Lieut  CM. 
P.   HAir,  I.    M.  a.  M.  D.  F.  R  0.  P.   F.  R.  G  S.  D.  P.  H.andthelaf6 
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J.  D.  B.  OrOMe.  I.  C.  S.  1908.  Fifth  Edition.  Madras.    Higginbotham  A 
Co.  Pages  XXXI  709. 

Dr.  Hebir's  edition  of  Sfedicstl  Jurisprodence  in  too  well  knofra  to  re- 
quire any  words  at  this  stage:  An  examination  of  the  contents  makes  it  pi- 
tent  that  the  book  is  more  exhanstive  than  its  very  modest  title  would  lead 
one  to  suppose.  There  are  no  mere  outlines  of  Medical  /urieprudence.  The 
woik  18  more  in  the  nature  of  a  handy  treatise  on  the  subject  likely  to  be 
useful  not  only  to  medical  men  but  to  legal  practitioners  as  well.  This  is 
the  latest  book  we  know  of  and  ai  such  possesses  this  advantage  viz.  that 
it  embodies  all  that  is  useful  in  the  medico  legal  resorda  of  the  past  <}uinque- 
ntum,  Dr.  Helnr's  book  would  be  a  good  companion  reader  to  standard 
works  of  Taylor  and  Ohevers.    We  recommend  it  to  all  Law  Libraries. 

Th6  Indian  Evidence  Act — With  commentaries  by  Janaki  Nath 
Pci  B.  X.  and  aa/ratcltaThdra  Sanyal  M.  A.  B  L.  VahUe  of  the  Calcutta 
High  Cowrt,  CalcvMa  Law  Publishing  Press.  Bow  Street,  1908,  Pages  411 
Price  Bs.  S. 

This  is  a  welcome  addition  to  the  existing  commentaries  on  the  Act  The 
aectioDB  of  the  Act  are  all  collected  together  and  printed  in  one  |daee  and 
the  commentaries  explaining  and  elucidating  the  several  sections,  and  the 
ratio  decidendi  of  judicial  decisions  are  printed  in  the  other  part.  This  is  as 
the  learned  authors  say  with  a  view  to  alliviato  the  difficulties  dtily  experin* 
oed  by  busy  practitioners  and  to  make  it  useful  as .  a  book  for  ready  referen* 
oe.  The  little  book  before  us  brin^  within  a  small  compass  the  practical 
as  well  as  the  theoretical  law  on  the  subject,  and  in  no  way  lays  claim  to  be 
a  rival  cf  other  standard  works.  We  wish  the  notes  were  arranged  under  each 
section  so  ae  to  help  the  student  the  more.  However  as  it  is,  it  is  likely  to  be 
useful  to  those  for  whom  it  is  meant 

The  Diseases  of  Workmen.— £t/  T.  Luson  M.  A.  and  R  Hyde  M.B. 
0. 8.  London.  Butterwork  &  Co  Bell  yard,  Temple  Bar.  1908.  Pages  111. 

This  is  a  handy  book  of  reference  dealing  particularly  with  certain  io- 
dustrial  diseases  contracted  by  workmen  in  the  course  of  their  employment. 
It  is  likely  to  be  useful  to  those  that  are  interested  in  the  action  and  applica- 
tion of  the  Workmen's  Compensation  Act  of  1906,  In  addition  to  the  list  of 
diseases,  their  description,  symptoms  and  charactorittics,  there  is  an  excellent 
introduction  from  the  pen  of  His  Honour  Judge  Bengg  E.  0.  which  eluci- 
dates tlie  provisions  of  the  Act  &  is  wellwotth  a  perusal. 


Digitized  by 


Googk 


Part  VIII 
GOVERNMENT  NOTIFICATIONS   H.  C  CIRCULARS  &  REVIEWS. 

Oovernment  Notifloatloner. 


Cantonment  Code  (Amendments). 

In  exercise  of  the  powers  conferred  by  sections  25  and  26  of  the 
Cantonments  Act,  1889  (XIII  of  1889),  and  in  modification  of  the  Notifi- 
cation of  the  Oovernment  of  India  in  the  Military  D(  partment,  No.  664,* 
dated  the  IGth  June  1899,  as  sabseqaently  amended,  the  Qovemor-Qene- 
ral  in  CTouncil  is  pleased  to  direct  that  the  following  amendments  shall  be 
made  in  the  Cantonment  Code,  1899,  namely : — 

1.  In  seetion  2,  eub  section  (1),  claiiae  (m),  for  the  words  'meat,  fish, 
fruit,  vegetables,  milk  or  any  other  perishable,  the  word  'any  '  shall  be 
substituted. 

2.  To  section  i  the  following  shall  be  added,  namely  : 

'and  may  similarly  revoke  any  appointment  S3  made. ' 

t   8.    In  section  SI  the  third  proviso  is  hereby  cancelled. 
4     To  section  2S  the  following  shall  ba  added,  nam  sly  : 
*  Explanation — In  this  section  the   word  "sweeper''  inclades    any 
menial  employed  by  the  cantonmBot  authority  in  the  removal  or  disposal 
of  filth  or  rubbish.' 

5.  In  section  29^  sub  section  (1),  after  clause  (a),  the  following  shall 
be  inserted,  namely : 

'  (b)  the  payment  of  such  allowances  to  officers  performing  the  du- 
ties of  Cantonment  Magtetrates,  as  the  Commander-in-Chief  in 
India,  with  the  concurrence  of  the  Local  Oovernment,  may  de* 
terroine. ' 

6.  In  section  36,  sulhsec*»ion  (2),  clause  (a),  sub  clauses  (i)  and  (nX 
for  the  words  '  one  hundred  rupees '  where  they  occur  the  words  «  five 
liandred  rupees'  shall  be  substituted. 

7.  In  section  66— 

(a)  in  dause  (a)  after  sub-clause  (  ziv  )  the  following  shall  be  inser- 
ted, 0Mi»ly  : 
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<  (xy)  carries  nightsoil  or  other  offeneive  matter  or  rubbish  at  hourp^ 
or  by  roads,  prohibited  by  the  cantonraent  authority  by  public 
EOtioe,  or  in  any  pattern  of  cart  or  receptable  which  has  not 
b?eQ  approved  for  the  purpose  by  the  cantonment  authority, 
or  who  fdlsto  close  such  cart  or  receptacle,  when  in  use;' 

(6)  in  oIauf6  (c)  after  the  words  'deposits,  or  peraiits  his  servant  to 
deposit/  the  words  'earth  or  materials  of  any  description  or*  shall 
be  inserted  ;  and 

(c)  for  clause  (h)  the  following  shall  be  substituted,  namely : 

*(k)  discharges  fire-arms  or  lets  oflf  fire  works  or  fire-balloons,  or 
flies  kites,  or  engages  in  any  game,  in  such  a  manner  as  to  came 
or  be  likely  to  cause  danger  or  annoyance  to  persons  passing  bj 
or  dwelling  by  or  working  in  (he  neighbourhood,  or  risk  of  in- 
jury to  property. ' 

8*    For  section  75  the  following  shall  be  substituted,  namely  : 

'76.     CesapooU,  receptades  for  filth  etc. — The  Cantonment  M.agiAtrate 
may  by  notice  in  writing, — 

{a)  require  any  person  having  the  control,  whether  as  owner,  lessee 
or  occupier,  of  any  land  or  building — 

(i^  to  close  any  offensive  cesspool  belonging  to  the  land  or  building  or 

(ii)  to  provide  a  leceptacle  (of  a  pattern,  if  any,  approved  of  by  the 

cantonment    authority)  for  filch  or  sullage  water    accumulating 

on  or  in  the  land  or  building,  or 

(iii)  to  keep  in  a  cleanly  condition  fm  such  manner,  if  any,  as  maf 
be  prescribed  by  the  notice^,  any  receptacle  provided  for  such 
filth,  or 

(iv)  to  prevent  the  wathr  of  any  private  latrine,  urinal,  sink  or  ba- 
throom, or  any  other  offensive  matter,  from  soaking  draining, 
flowing  or  being  put  from  the  land  or  building  upon  any  street 
or  public  place  or  into  any  water-course  or  into  any  drain  not 
intended  for  the  purpose;  or 

(6)  require  any  person  who  has  the  control,  whether  as  owner,  lessee 
or  occupier,  of  any  land  or  building,  and  has  allowed  any  offensive 
matter  or  rubbish  to  accumulate  or  remain  thereon  or  therein,  to 
collect  the  f^ame  and  deposit  it,  for  removal  by  the  public  conser- 
vancy establishment,  at  such  times  and  in  such  receptacles  or  places 
situate  at  not  more  thao  one  hundred  feet  from  the  nearest  boun* 
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iclary  of  the  premises,  as  may  be  specified  in  the  notice  ;  or 

(c)  require  any  person  to  desist  from  making  or  altering  any  drain 
leading  into  a  public  drain;  or 

(d)  require  any  person  who  is  creating  or  likely  to  create  a  nui- 
sance by — 

(i)  alteiing,  obstructing  or  encroaching  upon  a  public  drain,  or 

(ii)  impeding  the  flow  of  water  owing  to  the  absjenca  of  a  culvert 
or  the  existence  of  an  insufficient  culvert  under  a  path  leading 
to  his  premises, 

to  desist  therefrom;  or 

{e)  require  any  person  having  the  control  of  a  drain  to  remove,  with* 
in  a  period  to  be  specified  in  the  notice,  any  obstruction  from  the 
same,  or  to  cleanse,  purify,  repair  or  alter  the  same  or  otherwise 
put  it  in  good  order;  or 

(f)  require  any  person,  being  the  owner  or  having  the  control  of  any 
well,  to  disinfect  or  otherwise  purify  the  same  or  protect  it  against 
contamination,  in  such  manner  and  within  such  period  as  may  be 
specified  in  the  notice. 

'7ftA»  PrivaJte  latrinss. — The  cantonment  authority  may,  be  notice 
in  writing. — 

(a)  require  the  owner  or  other  person  having  the  control  «f  aay  ^  pri- 
vate latrine  or  urinal  not  to  put  the  same  to  public  use;  or 

(6)  where  any  plan  for  the  construction  of  private  latrines  or  urinals 
has  been  approved  of  by  the  cantonment  authority  and  copies  there- 
of may  be  obtained  free  of  charge  on  application,-^  , 

(i)  require  any  person  repairing  or  constructing  a  private  latrine  or 
urinal  not  to  allow  the  same  to  be  used  until  it  has  been  ii^- 
spected  by  or  under  the  direction  of  the  Cantonment  Magist- 
rate and  approved  of  by  him  as  conforming  with  that  plan,  or 

(ii)  require  any  person  having  the  control  of  a  private  latrine  or 
urinal  to  rebuild  or  alter  the  same  in  accordance  with  that 
plan  ;  or 

(c)  require  the  owner  or  other  person  having  the  control  of  any  private 
latrine  or  urinal  which,  in  the  opinion  of  the  cantonment  authority, 
creates  a  nuisance,  to  remove  the  latrine  or  urinal,  and  to  substi- 
tute fresh  earth,  to  such  a  depth,  not  exceeding  two  feet,  as  may 
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be  speoified  ia  the  notice,    for  the  earth  on  which  the  Utrine  or 

ortnal  stood :  or 
(cQ  require  any  person  having  the  control,   whether  as  owner,     lessee  or 

ocoapier,  of  any  lani  or  building, — 

(i)  to  have  any  latrins  provided  for  th)  sane  shut  out  by  a  suffici- 
ent roof  and  wall  or  fence  from  the  view  of  persons  passing 
by  or  dwelling  or  working  in  the  neighbourhood,  or 

(ii)  to  cleanse  with  deodorants  any  latrine  or  nrinal  belonging  to 
the  land  or  building  ;  or, 

(a)  where  any  land  or  building  is  situate  within  one  hindred  feet  of  a 
public  drain  or  other  place  set  apart  iyc  the  discharge  of  drainage 
and  the  drains  belonging  to  thd  land  or  buildiufi;  are,  in  the  opinion 
of  the  cantonment  authority,  insufficient,  require  any  person  having 
control  of  the  land  or  building,  whether  as  owner  or  lessee,  or,  in 
the  case  of  neighbouring  lands  or  buildings,  the  several  lessees  or 
owners  having  control  of  the  lands  or  buildings  conjointly,  to  pro- 
vide sufficient  drainage  within  fifteen  days  from  the  service  of  the 
notice ;  or 

(/)  i^equire  any  person  who  is  constructing  or  laying  a  dnun,  to  obey 
any  directions  which  the  cantonment  authority  may,  on  the  advice 
of  the  Ezeeutive  Engineer,  think  fit  to  give  in  order  to  ensure  the 
completion  of  the  work  to  its  satisfaction  ;  or 

{g)  require  any  person,  l>eing  the  owner  and  having  the  control  of  any 
diain,  to  provide  and  apply  to  the  same,  within  ten  days  from  tbe 
•ervioe  of  the  notice,  such  covering  as  may  be  specified  in  the  ootioe. 

9.  In  nedion  78^  wh-section  (/),  after  the  word  '  filth '  the  words 
^  or  eullage  water  '  shall  be  inserted. 

10.  In  Motion  84,  for  the  words  *  cantonment  outhority  '  the  words 
*  Cantonment  Magistrate  '  and  for  the  words  *  appears  to  it '  the  words 
<  appears  to  him  '  shall  be  substituted. 

11.  After  Beetion  86  the  following  shall  be  inserted,,  namely  : 

*  86A.  Temporary  ooeupatian  of  street,  land,  etc.  The  cantonment 
authority  may,  by  order  in  writing,  permit  the  temporary  occuparioB  et 
any  street,  or  land  vested  in  it  for  the  purpose  of  depositing  any  building 
materials,  or  making  any  temporary  excavation  therein  or  erection  thereon, 
subjaot  to  such  conditions  as  it  may  prescribe  for  tbe  safety  or  convenience 
of  persons  passing  bj  or  dwelling  in  the  neighbourhood,  and  may  charge 
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fees    for    sneh    permission,    and    may,    in  its  discretion,  withdraw  the 
permission.  ' 

12.  In  $ection  ^,  Subetotion  (i), — 

(a)  for  clauses  (c)  and  (d)  the  following  shall  be  substituted,  namely:— 
'  (c)  the  ventilation  of  the  building,  the  minimum  cubic  area  of  tho 

rooms,  and  the  number  and  height  of  the  storeys  of  which  the 
building  may  consist ; 
*  (d)  the  proviaion  and  portion  of  drains,  latrines,    urinals  cesspools 
or  other  reseptacles  for  filth  '; 

(b)  the  word  '  and  '  at  the  end  of  clause  (e)  shall  be  omitted  ;  and 

(o)  after  dauee  (/)  the  following  shall  be  inserted,  namely  :— 
'and 

(g)  the  means  to  be  provided  for  egress  from  the  building  in  case 
of  fire. ' 

13.  In  section  94,— 

(a)  After  the  words  '  or  in  any  way  dangerous '  the  words  *  either,  in 
the  case  of  an  occupied  building  to  the  occupier  or  to  the  public' 
shall  be  inserted  ;  and 

(b)  for  the  words  '  for  the  public  safety  '  the  words  *  for  the  safety  of 
the  occupier  or  of  the  public '  shall  be  substituted. 

14.  In  sections  95  and  97,    for  the    words  *  cantonment  authorit7 ' 
where  they  occur  the  words  'Cantonment  Magistarate'  shall  be  substituted. 

15.  In  section  98,  for  the  words  'Officer  Oommanding  the  Division' 
the  words  '  Commander-in-Chief  in  India '  shall  be  substituted. 

16i    In  section  100,  the  words  *  and  to  remove  any  dead  trees  from 
such  land  '  shall  be  added  to  clause  (&). 

17.    In  section  1«?,— 

(a)  for  the  words  *  cantonment  authority  '  the  words  '  Cautotament 
Magistrate  '  shall  be  substituted  ;  and 

(b)  at  the  end  of  the  section  the  following  shall  be  added,  namely  : — 

'  and  may  require  him  by  notice  in  writing  to  restore  the  .  land  to 
the  condition  it  was  in  previous  to  such  improper  use  : 
Provided  that,  where  such  use  of  the  land  has  continued  for  thirty 
days,  the  owner,  lessee  or  occupier  shall  not  be  required  9o    to 
restore  the  land  to  its  previous  eondition. ' 

19.    In  s^ion  IQS,  the  word  '  grrasfi  '  sb»l)  bo  onjitted, 
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19.  In  acction  106,  suh-seciion  (/),  daxue  {a),  for  the  woids  *  the 
officer  in  charge  of  the  police-station  within  the  juriBdiction  of  which  the 
earai  is  mtnated '  the  words  '  the  Cantonment  Magistrate '  shall  he 
enbetitnted. 

20.  In  sections  114  awi  12 i,  for  the  words  •  free  of  charge  *  where 
they  occnr  the  words  '  on  payment  of  the  prescribed  fee,  if  any, '  shall  be 
snbetitnted. 

21.  In  section  136,  for  the  words  '  cantonment  authority  '  the  words 
<  Cantonment  Magistrate  '  shall  be  snbstitnted. 

22.  In  section  1S7,  after  the  word  <  lamp  '  thv)  words  '  placed  on  the 
right  side  thereof '  shall  be  inserted. 

23.  In  section  167— 

(a)  to  clause  ("«)  the  following  shall  be  added,  namely  : — 
'  and  makers  or  sellers  of  ghi ;  ' 

(&)  after  clause  (p)  the  following  shall  be  inserted,  namely  : — 

'  {q)  sellers  of  wheat,    rice    and    other    grains,  or    flour  used  as 
«.  homan  food  ; 

(r)  makers  or  sellers  of  sugar  or  sweetmeats  ; 

(s)  hawkers  and  pedlers  ';  and 

(0)  for  the  second  proviso  the  following  shall  be  substituted,  namely:— 

'  Provided,  secondly,  that  such  fee  shall  be  payable  for  the  grant  of 
the  license  as  the  cantonment  authority  may  fix.  ' 

24.  In  s^ion  168^— 

(a)  after  the  words  <  trade,  calling  or  occupation  '  the   folio  wiqg  shall 
be  inserted,  namely  : — 

*  and  may  regulate  the  hours  and  manner  of  transport  within  the 
cantonment  of  aoy  specified  articles  intended  for  human 
consumption'; 

(1)  vs  clause  (e),  after  the  word  •  buttermen  '  the  words  '  and  sellen 
of  ghi '  shall  be  inserted  ; 

(o)  for  dause  (/)  the  following  shall  be  substituted,  namely:~ 

•  (/)  in  the  case  of  makers  of  bread,  biscuits,  cake  or  sweetmeats 'and 
sellers  of  bread,  biscuits  or  cake  made  in  India  or  sweetmeats  *• 
and 

((J)  in  sub-clause  {ii)  of  the  same  clause,  after  the  word  «  cake  '  the 
words  *  «r  iweetmeats  '  shfill  be  in^erted^ 
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25.  lo  Beelian  186^  for  the  words  '  oflRoer  in  charge  pf  ^the  ^nearest 
poliofe-Rtation  in  tlie  cantonmexit '  .the  words '  Cftntonment  Magistrate '  shall 
be  substituted. 

26.  In  BetHion  198^  far  the  words '  cantonment  authority  '  the  words 
'  CSantonment  Magistrate'  shall  be  substituted. 

27.  To  mttion  £04  the  following  iball  be  added,  namely  :— 

•  (3)  No  ^person  whe  has  been  prohibited  under  ^ub  section  (1)  from 
remaini^  io^or  re-entering  any  cantonment,  ^all  enter  any  other  canto- 
nmnnt  in  Britisli  Inlia  without  the  written  permission  of  the  Commtnding 
Officer  in  that  cantonment.  ' 

28.  .Infd$cUon  £06,  $iUh9eetion  (1\  for  the  words  '  cholera  hospital 
or  cholera  camp  '  the  words  *  hospital  or  segregation  canap  '  shall  be 
substituted. 

29.  In  a(sd«onJ^/9,  afoer  the  ^ord'a^Mhotity'^the  "feUowing  shall 
be  ioeettetf;  namely: — *  or  without  payment  df^midi  ftes-as  the  canton • 
ment  authority  may  fix  in  that  behalf;' 

30.  (Id  itdi(m  SS6,  to  snh-seotion  {X)  t^e  words  '  in  writing '  shall 
ba«Uad. 

31.  in  9$c(ian  986,  t^t  snlhieotiiW:  ($)  tiie  lellowing  s^aU  be  subsbi- 
s*9a6Vy^vaaiM^  i"^ 

*ifS)  Any  monAy  claimable  by  the  cantonment  iikitlorlty  under  this 
Oode,  otherwise  than  on  account  of  a  tax.  may  be  recovered  on  applica* 
tion  to  a  Magistrate  having  jurisdiction  within  the  limits  of  tte  can  ton- 
ment^  or  in  any  other  plaee  where  the  person  fiom  whom  the  money  is 
claimable  may  ht  the  time  being  be  resident,  by  distress  or  sale  of  any 
moveable  property  within  the  limits  of  his  jurisdiction  belonging  to  such 
person. 

{8)  When  money  is  recoverable  from  the  owner  of  proparty,  ib  shall, 
until  it  is  paidy  be  a  charge  on  the  property. ' 

82.    After  mdion  £88  the  following  shall  be  inserted,  namely:—- 

'ASS  A.  Execution  of  v)ark  in  c€L$es  of  emergency  —In  cases  of  emer- 
gency the  Cantonment  Magistrate  may  direct  the  execution  of  any  work 
or  the  doing  of  any  act  which  the  cantonment  authority  is  empowered  to 
ezeeute  or  do  and  the  immediate  execution  or  doing  of  which  is  in  his 
opinion  necAssary  for  the  service  or  safety  of  the  public,  and  may  direct 
that  the  expense  of  executing  such  work  ihall  be  paid  from  the  caatoa- 
stteat  fmd: 
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ProTided  that — 

(a)  he  shall  not  act  under  this    section  in  contrayation  of  any  order 
of  the  oommittee,  and 

(6)  every  direction  given  under  this  section  shall  be  reported    to  the 
next  following  meeting  of  the  oommittee. 

Cantomnento  Act  No.  ,3332.— Under  the  provisions  of  setion  1  of 
Act  V  of  18G8,  the  Governor  in  Oouncil  is  pleased,  with  the  previona  con- 
Sfnt  of  the  Qovernor  General  in  Council,  to  delegate  to  the  Oommission- 
er  in  Sind  the  powers  conferred  by  section  7  of  the  Oantonmenta  Ad, 
1889  (XIII  of  1889).  on  the  Governor  in  Council, 

Part  I B.  G.  G.  P.  I.  918. 


Pnblio  Cony^ances  Act  No  8828.— In  exercise  of  the  power 
conferred  on  him  by  Section  34  of.  Bombay  Act  YI  of  .  1^63  (  an  Act  for 
the  regulation  of  public  conveyances,  etc.  ),  and  in  modification  of  Govern- 
ment Notification  Na  2178,  dated  the  22Dd  April  1903,  the  Governor 
in  CouQcil  is  pleased  to  direct  that,  in  respect  of  cases  arising  within  the 
Municipal  limits  of  Dhulia,  the  Magistrate  to  exercise  the  powers  confer* 
red  by  the  sdd  Act  on  Magistrates  of  Police  in  Bombay  shall  be  the  Hn- 
sur  Deputy  Collector  and  Magistrate,  or  in  his  absence,  the  Awidkarkan 
and  Magistrate,  DhuKa.  RG.aP   1,918. 


fl; 


Digitized  by 


Googk 


Part  VIII 
COVERNMENT  NOTIFICATIONS   H.  C  CIRCULARS  &  REVIEWS. 

Government  Notifloations. 

Cantonment  Act  (Nagar)  No.  6648.— In  exercise  of  the  powere 
oonferred  by  S.  17  of  the  Act  the  Governor  in  Coancil  ia  pleased  to  impose 
the  following  tax  in  the  caatonment  of  Ahmednagar  with  effeot  from  Ist 
October  1908  :— 

A  tax  at  the  rate  of  one  rupee  per  qoarter  on  every  bieyde  kept  for 
nse  and  on  every  dog  over  two  months  of  a^  kept  with  in  the  limits  of 
the  Cantonment. 

Provided  that. 

(1)  (a)  Bicycles  and  dogs  kept  by  warrant  or   non-eommissioned  offi« 

cers  or  soldiers  of  His  Majesty's  Regular  Forces  and, 
(b)  Bicycles  kept  by  subaltern  officers  and  by  bioydeoxderliei  shall 
be  entirely  exempt  from  the  said  tax. 

(2)  Bicycles  and  dogs  kept 

(a)  For  a  period  not  exceeding  fifteen  days  in  any  quarter  shall  be 
be  exempt  from  the  tax  leviable  for  such  quarter  and, 

(b)  For  a  pjpriod  exceeding  fifteen  days  but  not  exceeding  thirty 
days  in  any  quarter  shall  be  liable  to  one-third  only  of  the  tax 
leviable  for  such  quarter. 

Provided  also  that  any  bicycle  which  has  not  been  used  in  any  quarter 
due  notice  of  which  has  been  given  to  the  Cantonment  Magistrate  under 
the  rules  for  the  time  being  in  force  for  the  assessment  and  reoovery  of 
the  said  tax  shall  be  exempt  from  the  tax  leviable  for  such  quarter. 

(  B.  G.  G.  1908. 1480.  ) 

Bombay  Motor  Vehicles  Act  No  4490.— In  exercise  of  the  pow« 
m  conferred  by  section  10  o!  the  Bombay  Motor- vehicles  Act,  1904  (  Bom« 
hay  U  of  1904),  the  Governor  in  Council  is  pleased  to  amend  the  Motor* 
Tehides  Rules,  1906,  a?  follows^  namely:— 

1.  In  rule  1,  sub  rule  f^j^ after  dause  (h),  the  following  shall  be  inserted:-- 
\i)    Width.'-The  expression  'width/  in  relation  to  the  tire  of  a  wheel, 
means  the  distance  meaaured  horizontally  and  in  a  straight  line 
across  the  circumference  of  the  wheel  and  between  the  two  po- 
ints in  the  outer  surface  of  the  tyre  which  are  farthest  apart. 

(j)     D^amstd/*.— The  expression  ^diameter/  in  relation  to  a  whee]^ 
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means  the  diameter  measured  betweea  the  two  opposite  points  in 
the  outer  surface  of  the  tyre  which  are  farthest  apart.*' 

2.  To  rule  18  the  following  shall  be  added:— 

'^This  rule  shall  not  apply  to  trailers  not  exceeding  one  ton  in  weight 
unladen/' 

3.  To  rule  20  the  following  proviso  shall  be  added  :— 

"Provided  also  that,  if  the  tire  is  constructed  of  separate  plates  the  plates 
may  be  separated  by  piftrallel  spaces  which  shall  be  disposed  throagh'jut 
the  outer  surface  of  the  tire,  so  that  nowhere  shall  the  aggregate 
extent  of  the  space  or  spaces  in  the  course  of  a  straight  line  drawn 
horizontally  across  the  circumference  of  the  wheel  exceed  one- eight 
part  of  tiie  width  of  the  tire." 

4  For  rule  21,  the  following  shall  be  substituted:— 
'*(1)  The  width  of  the  tire  of  each  wheel  of  a  heavy  motor  car  or  trai- 
ler shall  be  determined  by  such  of  the  following  conditions  as  may 
apply  to  the  circumstances  of  the  case;  that  is  to  say. — 
(a)    The  width  shall  in  every  case  be  not  less  than  5  inches  or  in 
the  case  of  a  trailer  3  inches. 

(h)   The  width  shall  be  not  leas  than  that  number  of  half  inches 
which  is  equal  to  the  number  of   units  of   registered  axle « 
weight  of  the  axle  to  which  the  wheel  is  attached. 
The  unit   of  registered  axle-weight  shall  vary  according  to  the   dia- 
meter of  the  wheel,  and  the  rules  set  forth  in  the  sub-joined  scale; 
that  is  to  say. — 

(i)  if  the  wheel  is  3  feet  in  diameter^  the  unit  of  registered  ado- 
weight  shall  be  7^  cwts  ; 

(ii)  if  the  wheel  is  3  feet  in  diameter,  the  unit  of  registered  axle* 
weight  shall  be  7^  cwts;  with  an  addition  of  weight  in  the 
proporbion  of  one  hundred  weight  for  every  12  inches  by 
which  the  diameter  is  increased  beyond  3  feet;  and  in  the 
same  proporbion  for  any  increase  which  is  greater  or  less 
than  12  inches;  and 

(iii)  if  the  wheel  is  less  than  3  feet  in  diameter,  the  unit  of  regis- 
tered axle- weight  shall  be  7^  cwts ,  with  a  deduction  of 
weight  in  the  proportion  of  one  hundredweight  for  eveiy  6 
inches  by  which  the  diameter  is  reduced  below  3  feel^  and 
in  the  same  proportion  fo  any  reduction  which  is  greater  or 
less  than  6  inches. 

(2)  This  rule  shall  not  apply  to  any  tirewhichiapneiuQaticocwhidi 
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is  made  of  a  flolt  or  elastic  material^  or  to  trailers   not  exoeeding 
one  ton  in  wei$:ht  unladen." 

Sea  Customa  Aot.— In  exercise  of  the  powers  conferred  by  section  19 
of  the  Sea  Customs  Act  1878  (YIII  of  1878,)  the  Oovernor  General  in  Conn- 
oil  is  pleased  to  prohibit  the  export  by  sea  of  Malwa  Opium  from  the  Fort 
of  Bombay  until  the  let  January  1909.  (B.  G.  G.  1908  P.  1368  A). 

District  Folioe  Act  No.  4872. — In  exercise  of  the  powers  conferred 
by  section  1  of  Act  Y  of  1868  the  Governor  in  Council  is  pleased  to  dele- 
gate to  the  Commissioner  in  Sind  the  powers  conferred  on  the  said  Gorer 
nor  in  Council  as  the  Local  Government  of  the  Province  of  Sind  by  section 
6  of  the  Bombay  District  Police  Act  1890,  (Bombay  IV  of  1890)  of  appoint- 
ing and  of  transferring  Assistant  Superintendents  of  Police  from  one  district 
to  another  in  the  province  of  Sind.  (B.  G.  Q.  P.  1448.) 

Land  Bevenae  Code  (Commissioner  in  Sind)  No.  9291.— In  exer- 
cise of  the  powers  conferred  by  section  1  of  Act  Y  of  1868.  the  Governor  in 
Council  is  pleased  to  delegate  to  the  Commissioficr  in  Sind  the  powers  confer- 
red on  the  said  Governor  in  Council  as  the  Lccal  Government  of  the  Pro- 
vince of  Sind  by  section  9  of  the  Bombay  Land  Revenue  Code  1879  (Bom, 
V  of  1879.)  (B.  G.  G.  P.  1446.) 

High  Court  Bules.  (Original  Side;. 
No*  479. — The  Honourable  the  Chief  Justice  and  the  Judges  are  pleased 
to  direct  that  f.he  following  amendment  in  the  Table    of  fees  be  subsitutad 
for  line   26  at   page  389  of  the  Bules   and  Forms  of    the  Bombay    High 
Court  2nd  Edition  1907. 

Bs.  a.  p. 
Every  engrossment  or  fair  copy  per  folio  of  72  words  whether 
written  or  typed.  0—4—0 

Every  second  and  third  engrossment  or  fair   copy  per  folio  of 
72  words  when  struck  simultaneously  by  any  process.  0—3 — 6 

Every  subsequent  engrossment  or  fair  copy  per  folio  of  72 
words  when  struck  simultaneously  by  any  process.  0—1 — 0 

Where  typed  copies  are  made  independently  of  each  other  for 
every  folio  72  words.  0—4—0 

(B.  a  G.  1908  P.  1391). 

(Appellate  side) 
(  Ttanslations  >   No.  8066.— The  Honourable   the  Chief  Justice  and 
Judges  of  His  Majesty's  High  Court  of  Judicature  at  Bombay  are    pleased 
^  ;to  direct  that  the  following  be  substituted  for  Bule  40  at  pages  429  and  430 
of  the  Bul€S  of  the  Bombay  High  Court:— 

Digitized  by  LjOOQIC 


ftS  The  Lawyer. 

40  (1)  All  docameiitfl  referred  to  in  the  judgement  under  Appeal  in 
First  appeals,  all  documents  which  may  have  to  be  construed  by  the  oonrts 
b  Second  appeals,  and  all  those  to  \7hich  the  pleaders  concerned  may  wish 
to  refer  at  the  bearing  in  either  first  or  second  appeal  should  be  translated 
In  cases  where  there  has  not  beon  previous  reason  to  believe  thit  a  docn* 
ment  would  be  specifically  referred  to  at  the  hearing  but  it  is  found  neces- 
sary to  refer  to  it,  the  court  may  allow  it  to  be  translated  in  Court. 

(2)  Subject  to  such  check  as  may  be  exercised  by  the  Registrar,  each 
party  will  if  he  so  wishes,  be  furnished  by  the  office  free  of  charge  with  trans* 
lations  of  documents  to  the  extent  of  40  folios  in  First  Appeals  and  20  fo- 
lios in  second  appeals.  All  translations  beyond  the  quantity  above  specified 
will  be  charged  for  at  8  annas  per  folio  of  90  words  and  will  be  made  if  prac- 
ticable by  the  Translator's  office,  the  fees  being  credited  to  Government  and 
if  not  by  retired  Translators  or  by  such  pleaders  as  may  be  authorized  by  the 
Honourable  the  Chief  Justice.  The  translations  should  on  no  account  bo  de- 
layed either  by  the  Translator's  Department  or  by  the  private  Translators 

(3j  Applications  for  translations  should  clearly  state  the  number  and 
portions  of  documents  the  translation  of  which  is  required  under  para  1  of 
this  rule.  Where  portions  of  documents  or  accounts  are  required  to  be  trans- 
lated, they  should  be  initialled.  Payment  for  tranlatori  should  be  made  to 
the  9?ranslator^s  Department  within  a  week  after  the  pleader's  receive  an  ins* 
timation  from  the  said  Department  to  pay  the  translation  fees.  In  default 
of  such  payment  the  Chief  Translator  should  report  the  matter  to  the  Re- 
gistrar for  orders  and  the  Registrar  may  extend  the  time  for  payment  or 
place  tiie  master  before  the  Court  for  orders. 

(4)  When  a  translation  made  at  the  request  of  a  pleader  is  found  by 
the  Court  to  be  unnecessary  the  costs  of  making  the  rranslation  shall  be  borne 
by  the  party  whom  the  pleader  represents  unless  the  court  otherwise  orden. 
This  rule  applies  to  second  appeals  only. 

(6)  The  cost  of  translation  if  any  should  be  shown  in  the  Bill  of  costs. 

(  B.  G.  Q.  P.  145S.  ) 

BE  VIEWS. 

Butterworths'  ten  years  digest  of  reported  oases,  1698^  1907 — 4 
Vdunus,  London;  Butterworth  &  Co.,  Publishers,  1908- 

These  volumes  include  almost  every  case   reported   during   the  yean 

1898  to  1907  as  decided  in  the  English  Courts  as  also  eases  from  Scotland 
and  Ireland.  The  digest  has  features  of  its  owa  It  is  not  confined  to  eases 
reported  in  the  authorised  series  reported  in  Times  Beportes,  Law  Tin&es, 
Law  Journal  Justice  of  the  Peace  and    Irish  Reports.    Another   feature  is 
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the  facility  with  which  referenocS  may  be  made  from  one  heading  to  ano- 
ther. No  lees  than  1000  cases  are  digeBted,  each  in  its  proper  place  and 
where  one  case  deals  with  more  than  one  subject,  it  is  digested  under    the 

several  headings.    Vol.  4  gives  an  index  of  cases  that  have  been  judicially 

noticed  i.  e.,  followed  and  dissented  from  ftc,  as  also  an  alpbabeticil  table 
of  the  names  of  the  parties.     No  pain  seems  to  have  been  spared  to  render 

the  digest  as  useful  as  possible.    We  have  examined  in  some  places  and  found 

it  accurate  and  clear.    We  draw  the  attention  of  the  profession  to  this  digest. 

Duty  and  Liability  of  Employers.— J?y  3vdge  Roberte,  and  George 
Wallace  M.  A.  of  Lincolns  Inn.  Bar-^t-Law.  Fourth  Edition.  By  the 
Authors  Ifind  Arthur  H.  Graham  M.  A.  of  the  Middle  Temple.  London. 
Butterworth  &  Co.  liS  Bell  ywrd,  Temple  Bar-^IBOS.  LXXXII  lOlJh 
JSSO.  Priee. 

This  standard  treatise  of  Judge  Roberts  is  now  pleservedly  in  its  fourth 
edition  and  requires  no  reiteration  of  its  merits.  The  utility  of  the  book  is 
as  much  to  the  public  as  to  the  employers  themselves.  The  learned  authoni 
have  explained  exhaustively  and  in  due  sequence  the  prindples  of  all  the 
liabilities  of  an  employer  for  injuries  to  the  person  or  property  in  relation  to 
the  public  generally,  to  persons  whose  business  brings  them  there,  and  petmnm 
who  are  in  hisservice.  In  a  separate  chapter  is  to  be  found  discussed  the  effeot 
of  death  on  the  right  of  action/ and  in  another  the  topio  of  damages.  Alto- 
gether it  is  an  excellent  edition  which  no  employer  of  labour  should  be  with- 
out.  It  is  as  it  were  a  oyclopoedia  on  the  subject  and  we  recommend  it  t« 

Law  Libraries. 

The  Law  of  Arbitration  in  India— Bj^  Durga  Oharan  Bannerj. 
B.  A.  Advooaet  High  Court.  K  W.  P.  Allahabad.  LiddeVs  Printing  Works. 
2908,  Ps.  VII,  396.  Price  Ra.  10. 

This  is  a  publication  in  a  book  form  with  necessary  additions  of  a  series 
of  learned  articles  contributed  by  Mr.  Bannerji  to  the  Allahabad  Law  Journal 
on  the  subject  of  ''Arbitration  Law''  in  India.  Mr.  Bannerji  has  admirably  for- 
mulated  and  disoufised  the  general  principles  and  their  application  as  found 
is  reported  Indian  and  English  cases--nay  he  has  even  drawn  on  American 
cases  for  the  purpose.  The  Statute  law  bearmg  on  the  subject  finds  room  at 
the  end  in  the  appendices,  The  subject  is  divided  into  fouiteen  chapbers 
each  of  which  in  a  plain  simple  language  afibrds  interesting  reading.  Mr.  JBan- 
neTJ%*B  is  no  mere  digest  of  cases  on  the  subject.  The  case  law  is  upto  date 
and  his  criticism  proper.    We  recommend  the  book  to  all  law  libraries. 

Insanity  in  India.— By  Major  G.  F.  W.Ewans.  M.  D.  D.  P.  H.,  I. 
Jf.  &,  Superiniendenib,  Punjab  Lunatic  Asylum,  Lahore.,  1908.,  pages  XI 
647, 

This  is  a  medico-legal  treatise,  the  first 'nof  its  kind  in  this  country. 
ICajor  Swans  has  rendered  a  great  service  to  the  public    wd   medico-le^ 
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pro(e:-6ioQ  in  general  by  embodying  herein  the  resnU  of  his  long  experienes 
of  the  ordinary  and  crimia&l  insanes  of  the  Punjab*  The  treatise  gives  a 
fairly  critical  and  accurate  account  of  the  symptoms    and  diagnosis    of  tbs 

iypee  of  insanity  that  usually  come  under  notice  in  India.  The  book  is 
bound  to  be  of  inestimable  use  to  all  those  that  have  as  medical  men  to 
form  an  opinion  as  experts  in  regard  to  the  sanity  or  insanity  of  the  un- 
fortunates who  have  committed  a  wrongful  aot  while  suffering  from  mental 
disease. 

Civil  Frooedore  Coie— 1908,  with  notes. 

(i)  A  commentary  by  Abul  Fazl.,  M.  L  Abbasi,  Pleader,  Qorakhpur. 
Luoknow,  Anglo  Oriental  Press,  1908,  Pa.  LXXXI,  846,  price  Rs.  10. 

(\i)  Caae  noted— By  /anki  Nath  Pal,  Sastri;  B.  L.  VakU,  High  Conri 
OOeotka  Law  Publishing  Press,  1908,  Ps.  XXII  538,  B&  4. 

(iii)  With  Notes.— By  Narbar  M  Fatwaidhan  B.  A.,  L.  L.  B^  VakiL 
Higjh  Court  Bombay.  The  Bam  Agency,  Fort,  1908.  Fe.  XVI^  367,  0  X. 
XXYI. 

Now  that  (he  New  CSode  is  about  to  come  into  force  soon  L  e^,  from 
the  lit  January^  different  gentlemen  have  begun  to  come  out  with  their 
taannotH  editions  or  commentaries  on  the  sections  and  orders  of  the  Statutii 
Maasra.  Amir  Ali  and  Woodroffe's  edition  and  that  of  Mr.  Justice  Bam- 
pini  better  known  as  ffkenealy's,  are  likely  to  have  the  field  as  exhaustive 
annotations  and  critical  commentaries;  but  these  are  forestalled  by  the  3 
editions  before  us.  One  by  Mr.  AbaH  of  Gorakhpur,  the  other  by  Mr. 
Janki  Nath  Vol  of  Calcutta,  and  the  third  by  Mr.  N.  M.  Patvardhan  of 
Iht  Bombay  Bar.  Mr.  Paiwardhan'a  edition  does  not  lay  claim  to  be  eithar 

a  ^commentary  or  an  exhaustive  case-noted  edition.  His  object  seems  to  be 
to  provide  a  neat,  well  printed  edition  noting  the  main  changes  in  the  lan- 
guage of  the  Code,  which  might  be  useful  to  those  who  have  to  refer  to  ii 
every  now  and  then  in  the  course  of  their  work.  He  has  also    added  a  few 

select  cases  to  make  it  useful  to  Students.  We  think  Mr.  Patvaxdhao 
would  have  done  better  while  avoiding  too  many  cases,  to  embody  a  fairly 
larger  number  as  to  the  scope  and  application  of  the  important  aeetioiia 
We  trust  Mr.  Patvardhan  will  notice  this  in  his  subsequent  editions  and  the 
book  will  serve  the  useful  purpose  it  purports  to.  As  to  Mr.  Pal's  casenotad 
edition,  it  is  good  for  its  price;  it  is  a  handy,  portable  volume  in  small  size^bot 
wanting  in  arrangement  as  is  required  to  facilitate  reference-the  object  it  is 

intended  to  serve.  We  cannot  see  our  way  toapprove  of  the  new  way  of 
treatment  adopted  by  Mr.  Pal,  of  first  giving  all  the  rules  in  and  oi6m 
and  then  all  the  cases  bearing  thereon.  Coming  to  Mr.  Abasi'a  edition  we 
think  it  will  be  useful  to  the  Bar  and  Bench  as  a  digest  of  cue  law  on  the 
subject  Notes  are  accurate  and  well  arranged.  Mr.  Abasi  has  been  disori* 
minate  in  the  select^n  of  cases  which  if  at  all  errs  on  the  side  of  being  faurly 
exhaustive'  We  recommend  this  edition  to  the  profession. 
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COVERNMENT  NOTIFICATIONS   H.  C  CIRCULARS  &  REVIEWS. 

Bind  Bules. 
No.  6767.— In  ezerdBe  of  the  powers  eonferred  by  flection  652  of  th# 
Code  of  Civil  Procedure  and  by  section  554  of  the  Code  of   Criminal  Pro* 
oedore  1898,  the  Governor  in  Council  is  pleased  to  sanction  the  following 
rales  made  by  the  Coart  of  the  Judicial  Oommisf  ioner  cf  Sind  : — 

1.  Pleader's  Clerka  in  the  Court  of  the  Judicial  Commimoner  of  Sind. 
Pleader's  clerks  shall  not  be  recogoisei  as  such  by  any  officer  of  the  Court 
nor  be  permitttrd  to  transact  any  business  on  behalf  of  the  pleaders  l^  whom 
they  are  employed  with  the  office  of  the  Court  unless  registered  as  fit  and 
proper  persons  to  be  pleader's  clerks  and  is  in  the  employment  of  tiie  plea- 
ders, for  whom  they  appear  to  transact  business  in  the  register  k^  for 
that  purpose  by  the  Begistrarunder  the  orders  of  the  Judicial  Commissioner. 

2.  Forms  preaeribed  for  the  Court  of  the  Juiioial  Ocmmiesioner  of 
Bind.— In  addition  to  the  forms  prescribed  by  Schedule  IV  of  the  Code  of 
Civil  Procedure,  1882,  and  by  Schedule  V  of  the  Cjde  of  Criminal  Prote* 
dure  and  where  those  forms  are  not  applicable  recourse  shall  be  had  to  the 
forms  contained  in  the  appendio38  to  Schedule  I  of  Act  V  of  1908  and  to 
the  forms  hereto  appended. 

Criminal  Jurisdiction. 

So.  6768.— In  exercise  of  the  powers  conferred  by  section  554  of  the 
Code  of  Criminal  Procedure,  1898,  the  Qovernor  in  Council  is  pleased  to 
sanction  the  following  rules  made  by  the  Court  of  the  Judicial  Commission* 
er  of  Sind : — 

L— Sessions  Court  Jurisdiction  of  the  Oou/rt  of  the  Judicial  ObtHmis* 
gioner  of  Sind, — 1.  Where  a  Sessions  trial  is  not  conducted  by  the  PuUie 
Proeecutor  or  Assistant  Public  Prosecutor,  a  written  authority  shall  be  fiteid 
by  the  pleader  appointed  by  the  District  Magistrate. 

2.  When  the  accused  in  a  muider  trial  is  certified  by  the  Committing 
Magistrate  to  be  unable  to  pay  for  legal  advise  and  is  certified  to  have  been 
undefended  in  the  Magistrate's  Court  but  not  otherwise  except  for  speciid 
reasons,  a  pleader  shall  be  appointed  by  the  Judge  to  undertake  the  defence 
at  the  cost  of  Qovemment. 

3.  The  list  of  jurors  shall  be  prepared,  published,  and  revised  each 
yaar  in  the  month  of  January;  no  one  shall  be  included  in  the  list  wha 
does  not  know  English. 
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4.  The  original  public  reoorda  shall  not  ordiaarily  be  adnutted  in 
evidence,  whore  certified  copies  are  obtainable  and  will  answer  the  required 
purpose.  But  regard  shall  be  had  to  privilege  from  disclosure  of  official  com* 
munications  and  aflairs  of  state. 

5.  Whenever  any  person  is  directed  to  be  released  on  bail,  the  Judge 
shall  order  such  bail  to  be  given  before  the  nazir  or  before  such  Magistrate 
as  shall  appear  proper  to  the  Judge. 

6.  When  a  sentence  of  death  haa  to  be  carried  into  execution^  the  Judge 
shall  make  arrangements  to  secure  the  attendance  there  of  a  firet  class  ma- 
gistrate or  the  Superintendent  or  assistant  Superintendent  of  police  and  in 
the  warrant  shall  direct  the  Superintendent  of  the  prison  to  execute  the  sen- 
tence in  the  presence  or  a  First  Class  Magistrate  or  ths  Superiatendent  or 
Assistant  Superintendent  of  Police.  The  date  of  execution  fixed  in  the  war- 
rant shill  be  at  least  fourteen  days  from  the  date  of  the  order  of  confirmation 
of  the  High  Court  Bench. 

11.  High  Cou/rt  Criminal  Jurisdiction  of  the  Court-the  Judicial 
Commissicver  of  8ind. 

I  Notice  shall  be  given,  to  the  Public  Piosecutor  of  the  dates  of  hear- 
ing of  al)  cases  submitted  for  orders  or  eonfirmation  under  sections  307,  374 
of  the  Criminal  Procedure  Code  and  to  the  Public  Prosecutor  and  District 
Magistrate  of  the  dates  of  hearing  all  appeals  and  revisional  applications  ad- 
mitted to  a  regular  hearing  by  the  High  Court    Bench. 

2.    When  the  accused  in  a  murder  trial  is  undefended  on  a  submission 
for  orders  or  fc  t  confirmation  under  sections  307  or  374  of  the  Criminal  Pro- 
cedure Code  or    n  an  appeal  from  an  acquittal  of  murder  or  on  an  applica- 
tion for  revision  ')y  enhancement  to  a  sentence  of  death,  a  pleader  shall  be  ap- 
pointed by  the  Judges  to  undertake  the  defen3e  at  the  cost  of  Government. 
8.    BevisioBal  applications  shall  ordinarily  be  verified  by    affidavit   and 
be  made  within  sixty  days  from    the  dates    of  the  decisions  under    objection 
exdusive  of  the  time  required  for  obtaining  copies  or  within  six  mosths  from 
and  exclusive  of  the  same  time  when  made  by  Government. 

4  Whenever  any  person  is  directed  to  be  realised  on  bail,  the  Judgo 
shall  order  such  bail  to  be  given  before  the  nazir  or  before  such  Magistrate 
as  shall  appear  proper  to  the  Judges. 

V      5.    Typed  and  printed  copies  of  the  proceedings  ot  the  Lower  Courts  un- 
der appeal,  reference  or  revision  shall  bo  made  in  the  office  as  follows. 

(1)  In  criminal  ordinary,  appeals  and  in  reference  under  section  37  of 
the  Criminal  Proceedure  Code  when  admitted  to  a  regular  hearing  before  a 
Bench,^  three  typed  copies  of  the  depositions  and  docamenta  admitted  in  evi- 
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dence  or  if  in  vernacular,  of  their  translations  for  the  use  of  the  PabUe  Fro- 
secator  and  the  Court. 

(2^  In  Criminal  ordinary  appeals  and  references  under  rection  307  of 
the  Criminal  Procedure  Code  and  in  criminal  miscellaneous  appeals,  applica- 
tions and  references  when  admitted  to  a  regular  hearing  before  a  Bench, 
three  tjped  copies  of  the  judgments  or  orders  under  objection  or  if  in  ver- 
nacular, of  their  translations  and  of  the  memoranda  of  appeals  applications 
or  references  for  the  use  of  the  Public  Prosecutor  and  the  Court 

(3)  In  Criminal  appeals,  confirmations  and  referoLcea  under  section  307 
of  the  Criminal  Procedure  Code,  involving  sentences  of  death  three  type^ 
copies  of  the  magisterial  proceedings  for  the  use  of  the  Public  Prosecutor  tnd 
court  and  ose  typed  copy  of  the  Sessions  proceedings  or,  if  iu  vernacular 
of  their  translaticiis  and  of  the  memoranda  of  appeal  lor  the  use  of  the 
press  who  print  the  proceedings  and  memoranda  for  the  use  of  the  Public 
Prosecutor  and  the  Court. 

The  typed  and  printed  copies  shall  be  paged  and  bound  together  in  the 
form  of  paper  books;  copies  of  the  printed  paper  books;  in  matters  involvlDg 
sentence  of  death  shall  be  supplied  to  pleaders  for  the  defence  as  well  as 
to  the  Public  Prosecutor, 

(Bom,  G.  G.  12-11-08  P.  1912.) 

Record  of  Bights.  (Itules). 

No.  11498— In  exercise  of  the  powers  conferred  by  section  3  of  Bombay 
Land  Records  of  Rights  Act,  19^3,  (Bom.  LV  of  1903),  the  Governor  in 
Council  is  pleased  to  a  ri«  nd  the  rules  under  the  said  Act  respectively  pub- 
lic hed  in  Goveroment  Notifications  in  the  Rh venue  Department,  No.  8356, 
dated  the  27th  November  1903,  and  No.  8198  dated  the  24th  Ocbober,  1904, 
as  amended  by  the  like  notification  No.  9413  dated  the  22nd  November 
1905  by  directing  that  for  paragraphs  2  and  2  A  of  the  remarks  on  village 
Form  No.  1  D.,  the  following  shall  be  substituted,  namely: — 

2.  After  the  record  has  been  completed,  then  whenever  any  new  cub- 
division  of  land  or  other  change  takes  place,  necessitating  an  alteration  in 
details  already  recorded  in  it  or  in  this  register  columns  2-6  of  the  entry 
in  the  former  of  the  lasli  entrj  (if  any)  in  the  latter  must  first  be  copied 
iato  the  register  in  black  ink.  Then  in  cases  in  which  a  change  has  to  be 
be  made  in  these  columns  the  new  entry  must  be  written  in  black  ink  be- 
fore the  first  entry  and  the  authority  for  making  it  shown  iu  column  18. 
The  other  columns  will  be  filled  as  follows: — 

(a)  Where  the  mutuation    involves'a  change  of  khatedar,   the  excision 
of  a  khatedars'  guardians'  name  being  recorded  as  sucha    change. 
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(1)  the  whole  of  the  original  entry  shoold  be  reeopied  in  the  ease  of 
all  eab  divinons  of  which  the  khatedar  is  also  occnpant  the  neceeeary  ohan* 
gee  being  made  in  the  colnmns  ceed  in  the  eolumni  affected. 

^2)  in  the  ease  of  anb^divieion  of  which  the  khatedar  is  not  occapanti 
the  other  colnmns  need  not  be  reeopied. 

(6)  in  the  case  of  any  other    mutation,  the   whole  of    the    original 
entrymnat  be  reeopied  subjecu  to  the  neceesary  changes  being  made 
b    the  columns  affected. 
2 A.  Every  new  entry  must   be  given  a    serial   number    in    oolmnn  1 
which  must  be  shown  in  column  17  in  the  original  entry  in  Village  Form 
I.  0.,  and  if  the  mutuation  had  occored  in  an  entry  in  this    register  in  co- 
lumn 17  of  that  entry  also  and  in  column  17  of  the  new    entry    must   be 
given  the  serial  number  of  the  original  entry  in  Village  Form  I.  O.j    and  the 
entry  (if  any)  in  this  register  in  which  the  mutation  has   occurred.    Serial 
number  of  entries  in  this  register  should    be  distmguished  by    having    the 
latter  D.  inreftzed  to  them.  " 

Land  Beyenne  Code  (Holes.) 
Ho.  11642. — ^In  exercise  of  the  powers  conferred  by  section  214  of  the 
Bondbay  Land  Bevenne  Code  1879  (Bom.  V  of  1879)  the  Governor  in  Coun- 
dl  is  pleased  further  to  amend  the  Land  Revenue  Oode  Rules  published  in 
Qovemment  Notification  in  the  Revanue  Department  No.  5223,  dated  28tb 
June  1905  by  directing  that: — 

(1)  After  rule  98  of  the  said  ruIcR  the  following  rule  shall  be  inserted. 

Maintenance  of     )     98  A.  (1)  Boundary  strips  shall   not  be  ploughed  or 
btmndary  stripe     j     sown  or  otherwise  used  for  cultivation. 

(2)  The  minimum  width  of  boundary  strips  ehall  he  as  follows, 
(a)  In  dry  crop  lands  one  cubit. 

(6^  In  rice  and  garden  land  half  a  cubit. 

Provided  that. 

(i)  Where  the  boundaries  of  such  lands  are  well  defined  hy  banks^ 
hedges,  or  the  like,  the  actual  width  of  the  strip,  convo^  by 
such  bank  hedge,  or  the  like,  shall  be  suflfeient  for  the  pur- 
pose of  this  rule. 

(ii)  Where  the  boundary  of  a  survey  number  is  coterminous  with 
the  boundary  of  a  native  sfcnte,  the  minimum  widlh  presen* 
ted  above  shall  be  maintained  for  the  portion  of  the  bound- 
ary strip  on  the  British  side  and. 
(m)  Where  village  boundaries  have  been  defined  at  the  time  of 
survey  by  double  lines  of  boundary  marks,  the  whole  of  the 
intermediate  strip  shall  be  maintained  as  a  boundary  strip. 
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(2)  For  clause  (k;  of  rule  99,  the  following  shall  be  substituted  'Xk) 
any  boundary  strip  which  has  lecn  ploughed  sown  or  otherwise  used  for 
cultivation  or  the  dimeneiOwS  of  \^hich  are  less  than  those  prescribed  by 
rule  98.  A/' 

No  11669.— In  exercise  of  the  power  conferred  by  section  78  A  sub- 
section  (2)  of  the  Bombay  Zand  Revenue  Code  1879  (Bom.  V  of  1879)  the 
Governor  in  Council  is  pleased  to  exempt  from  the  operation  of  the  said  sec- 
tion all  Brahmins  and  Banias  (Wanis)  holding  lands  in  the  villages  of  the 
Shirpur  Taluka  of  the  West  Ehandesh  District,  to  which  the  provisions  of 
the  said  section  were  declared  to  be  applicable  by  Government  Notification 
in  the  Revenue  Department  No.  1116.  B,  dated  the  18th  February  1902. 

(Bom.  G.  G.  19-1-08.  P.  1920.) 

Legislative  Department— Secretariat— funotionB— In  modifioi- 
tion  of  the  orders  contained  in  Government  Resolution  in  the  Judicial 
Department  No.  3603,  dated  the  9th  June  19C7  the  Governor  in 
Coondl  is  pleased  to  direct  that  in  addition  to  all  matters  which  were  former- 
ly disposed  of  in  the  Legislative  Department  of  the  Secretariat  the  follow- 
ing matters  should  be  dealt  with  in  the  Legal  Department  of  th^  Secretariat. 

(1)  The  iDstitution  and  defence  of  suits  wd  the  preferring  and  defec- 
ee  of  appeals  and  applications,  whether  civil  or  Criminal. 

(2)  The  communication  of  the  results  of  suits,  appeab  etc.  to  the  offi* 
oero  concerned. 

(3)  (a)  The  employment  and    remuneration  of  Law  oflBcers  and  special 

counsel  in  civil  cr  crimioal. 

(b)  The  appointment  of  and  grant  of  leaVe  to,  the  Government  Plea- 

der in  the  High  Court,  the  Public  Prosecutor  for  Sind^and  Dis- 
trict Government  Pleaders  and  Public  Prosecutors  and  their  As- 
sistants, and. 

(c)  The  strength  and  remuneration  of  the  establichments  of  Govern* 
ment  Pleaders. 

(4j  The  amendment  publication  and  distribution  of  the  Law  officer's 
Bules.  (Bom.  G.  G.  1938  P.  U82.) 

High  Court  Boles. 

(Appellate  Side). 
Ezecntion  of  decrees  in  Native  States. 
No.  2860. — The  Honourable  the  Chief  Justice  and  Judges  are  pleased 
to  direct  that  the  following  notification  of  the  Government  of   India  in  the 
Foreign  Department.  No.  28*;  7.  I.  A  dated  the  13th  July  1906.  may  be  subs- 
tituted for  the  notification  No.  4052  I,  A.  dated  the  18tb  September  1902  ap- 
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pearing  at  pages.  56-57  of  the  Bombay  High  Court  Civil  Circular  order  Book. 
Notification  of  the  Government  of  India  in  the  Foreign  Department  No. 
2877  I.  A.  dated  the  13th  July  1906. 

In  exercise  of  the  powers  conferred  by  section  229  B.  of  the  Cede  of 
Civil  Procedure  (^XIV  of  1882)  and  in  supersession  of  the  notification  cf  the 
Qovernment  of  India  in  the  Foreign  Department.  No.  4052  I.  A.  dated  the 
18th  September  1902,  the  Governor  General  in  Couocil  is  pleased  to  declare 

that  the  decree  of  the  undermentioned  Civil  Courts  situate  in  the  territories 
of  Native  Princes  or  states  in  alliance  with  His  Majesty  which  have  not  been 
established  or  continued  by  the  authority  of  the  Governor  General  in  Council 
may  be  executed  British  India  as  if  they  had  been  made  by  the  Courts  of 
British  India. 


Ma^^i  Kantha. 
Court  of  the  Japtidar  of  Pctbapur. 

Rewa  Kantha. 
Huzur  Court  of  Baj  pipla. 
Court  of  the  Sar  Nyayadhish  of  Baj* 
p:pla. 

Sachin  (Surat). 
Court  of  the  Administrator  Sachin. 
,,        „         Divan  of  Saohin. 
Janjira  {Kolaha). 
Court  of  the  Sar  Nyayadhish  of  Jan- 
jira. 

Kolhapur. 
Court  of  His  Highness  the  Mahara- 
ja of  Kolhapur,  combined  Court  of 
the  Political  Agent,  Eolhapur  and 
Southern  Maratha  Country  and  His 
Highness  the  Maharaja  of  Eolhapur. 
Court  of  the  Chief  Judge.  Eolhapur. 
^  Sadar  Amin.  Eolhapur. 
,        Munsiff  of  Shirol. 

Munsiff  of  Gad  Hinglaj. 
,        Joint  officer  at  EatkoL 

„        Jaghirdar  of  Eagal  (Junior). 
^        Mansiff  of  EagiJ  (Junior). 
„        Jaghirdar  of  Bavda. 
„        MunsifiT  of  Bavda. 

Jaghirdar  of  lohalkaraoji. 

Mansiff  of  Ichalkaranji. 
„  Ajra. 


I 

a 


„        Jaghirdar  of  Vishalgad. 
„        Munsiff  of  Vishalgad. 
Southern  Maratha  Country, 
Court  of  the  Chiif  Miraj  (Senior^ 
„        Njayadhieh  of  Miraj  (Senior) 
„        Administrator  of  Miraj. 
(Junior)  Miraj  State  (Junior}. 
.,        Munsitl  of  Kawtha  Miraj 

State  (Junior). 
„        Munsiff  of  Gudgeri  Miraj 

State  (JuniorX 
„        Munsiff  of  Euroh,   Miraj 

State  (Junior). 
„        S  ub  Saranjamdar  of  mhy  saL 
Akalkot  (Sholapur). 
Court  of  the  Political  Agent,  Sholapur. 
„        Subordinate  Judge.  Akalkot. 
„  „  Eurla. 

Surai  Agency. 
Court  of  the  Political  Agent  Surat. 
„        Assistant  Political   Agent. 
Danga. 
Savantwadi. 

Court  of  the  Political  Agent.  Savant- 

wadi. 
n        Chief  Judge  Savantwadi. 
„        Nyayadhish  of  Savantwadi. 
„        Munsiff  of  Eudal. 
„        Small  Causes  of  YadL 
Savanur  {Dharwary 
Court  of  the  Political  j&^tnt  Dharwai; 
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No.  2361— The  Honourable  the  Chief  Jostioe  and  Judges  are  pleased 
to  direct  that  the  following  entry  under  the  head  "Sachin  fSurat)"  shall  be 
omitted  from  the  list  of  the  Civil  Courts  specified  in  the  Notification  of  the 
Government  of  India  in  the  Foreign  Department,  No.  2877  I.  A.  dated  the 
13th  June  1906,  at  pages  56-57  of  the  Bombay  Hi|?h  Court  Civil  Circular 
oraer  book  as  subsituted  by  the  Supplementary  Civil  Circular  No.  67. 
Cov/rt  of  the  Administrator.  Sachin. 

No.  2362.— The  Honourable  the  Chief  Justice  and  Judges  are    pleased 
to  direct  that  the  followiog  entry  under  the  head  **Sachin  (Surat)"   shall    be 
omitted  from  the  table  of  Civil  Courts  ppecifi^d  in  appendix  A,  at  pages  210 
to  213  of  the  Bombay  High  Court  Civil  Circular  order  Book 
Cotiit  of  the  Adminiatraior  Sachin. 

No.  2363.— In  snpersession  of  theHi?hC)urt  Notification  No.  2190 
dated  the  9th  October  1908  appearing  at  page  1693  of  the  Bombay  Govern- 
ment  Gazette  Part  1  of  the  15  October  1908  The  Honourable  the  Chief 
•Justice  and  Judges  are  pleased  to  direct  that  the  following  be  inserted  below 
the  entry  of  Savanur  (Dharwar)  in  the  list  of  the  Courts  mentioned  in  the 
notification  of  the  Government  India  in  the  foreign  Department  No.  2877  I. 
A.  dated  the  13th  July  1936  appearing  at  pages.  55-57  of  the  High  Court 
dvil  circular  order  book  assubstituted  by  the  supplementary  Civil  Circular. 
No,  67:— 

^  Baroda. 
Any  of  the  Civil  Court  situate  in    the  territories    of    His    Highness 
the  Gaekwar  of  Baroda/' 

No.  2364 — The  Honourable  the  Chif  Tostice  and  Judges  are  pleased  to 
direct  that  the  follwing  notification  No.  1216,  dated  11th  July  1908  ii'sued 
by  the  Faroda  Darbar  and  circulated  with  Government  letter  in  the  Jodiclal 
DepArtnent  No.  5249,  dated  8th  October  J  9C8,  be  inserted  at  the  end  of 
circular  No.  101  at  page  57  of  the  High  Courc  Civil  Circular  Order  Book. 

The  decrees  passed  by  the  Civil  Courts  of  British  India,  if  received  in 
the  Baroda  territory  for  execution  shall  be  execated  by  the  Civil  Courts  of 
the  Baroda  State  as  if  the  same  had  been  made  by  themselves  as  a  tenta- 
tive measure  for  a  period  of  six  yeara         ( Bom.  G.  G.  1908  P.  1899.  ) 

REVIEWS. 

Hindu  Family  Law— By   E,   J.    Trevelyn,  D.  C.  Z.,  BaiMxt-Law, 

Fellow  of  the  Soala  College,  Oxford^  Late    a  Judge   of  the  Hiah    O'turt  cU 
Calcutta.    Thacker,  Spink  &  Go.,  1908     EX  IN.  S92.    Price  Ra  16. 

1*his  is  a  very  welcome  addition  to  the  existing  treatises  on  Hindu  Law. 
It  is  on  the  same  plan  and  method  as  that  learned  Judge's  excellent  treatise  on 
^'Minors.'*  The  book  as  its  title  indicates  deals  only  with  the  Family  Law 
and  no^  with  all  the  branches  e  g.,  wills,  gifts,  inheritaac?,  succession,  stri- 
dhan,  Aq  Beginning  with  a  general  statement  of  what  is  Hindn  Law  and 
its  application  in  the  introduction,  Mr.  Trevelyn  proceeds  to  consider  in  the 
first  two  chapters,  the  law  of  marriage  and  the  reciprocal  rights  and  duties 
of  husband  and  wife.  Chapters  3,  4  and  5  deal  with  the  relationship  of 
parent  and  child  and  adoption  and  ics  results  and  the  dntif  a  of  a  father  as 
to  maintenance.  The  remaining  4  Chapters  deal  briefly — we  wish,  the  chap* 
ter  on  debts  were  fuller — with  the  joint  family  (Nroperty^  ita  management  and 
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>fld  the  law  of  partition  and  debts.  Authorities  are  cited  both  from 
^  cases  and  the  texts,  for  every  proposition.  Mayno's  monamental 
^iBe  and  Ghosh's  learned  masterpiece  have  both  a  place  of  their  own,  as 
anthorities  on  Hindu  law,  but  then  this  edition  for  which  Messrs.  Thacker, 
Spink  c£  Co.,  deserve  so  much  is  bound  to  have  its  place  along  with  other 
publications  in  the  Tagore  Law  Lecture  Series  as  an  excellent  ready  refer- 
ence  book.  The  index  is  full  and  facilitates  reference.  We  recommend  it 
to  law  libraries. 

Frinoiples  of  the  Law  of  Interest— By  E.  Upton  Esq,  of  ihe 
Middle  Temple,  Bar  at-Lav),  Calcutta.  Thacker,  Spink  &  Co ,  1908.  2ni 
Edition,  pages  XV,  170.  Price  Re.  6. 

This  is  an  enlarged  and  an  useful  edition.  The  law  of  interest  and  prin* 
ciples  regulating  its  award  are  concisely  brought    out   and    discussed    with 

reference  to  English  and  Indian  cases.  The  subject  is  treated  under  10 
chapters,  the  first  three  presenting  a  short  sketch  of  Usury  laws;  chapter  4 
discusses  the  common  Law  on  the  point  with  a  summary  of  decisions  of 
SOO  years.    Then  thereis  to  be  found  in  Chapter  VI  the  distinction  between 

Interest  payable  as  a  debt  and  as  damag'^s  and  their  iacidentSj  Chapters  < 
and  7  deal  with  the  Interest  Acb  and  Interest  on  Negotiabia  lastruments.  The 
book  ends  with  a  chapter  on  stipulations,  by  way  of  peualty  and  the  circums- 
tances under  which  the  court  will  interfere  to  protect  the  borrower  in  case  of 
contracb  imduced  by  undue  influence.  The  get  up  is  excellent  and  the  indei 

is  exhaustive.  This  is  a  great  improvement  upon  the  previous  edition  and  we 
have  no  doubt  it  will  be  useful  to  the  profession. 

Probate  and  Administration  Act— T-^^^*  ^  of  1881)  with  notes  of 
caaes  by  A-^Kinney-Dy  Adminutrator  General  of  Bengal.  Calcutta,  Thaeher^ 
Spink  &  Co.  1908,  Pages  XL.  111.  Price  Ra  6 

No  doubt  with  the  exception  of  Mr.  Henderson's  treatise  on  Testamentary 
sucoession,  there  is  not  any  work  dealing  exclusively  with  the  Probate  ai^ 
Admit istration  Ac^;  and  we  agree  with  Mr.  Einney  that  a  b3ok  like  the  one 
before  us  was  a  desideratum;  but  we  cannot  agree  with  him  in  what  he  oalU 
the  adviseability  of  confining  the  notes  to  c  ises  decided  by  Indian  Hififh 
Courts  to  the  exclusion  of  Euglish  Cases  On  3  would  certainly  expect  to  find 
the  leading  English  cases  cited,  for  the  majority  of  the  sections  of  the  Indian 
statute  are  based  on  Eoglish  Law.  Indian  Cases  referred  to  are  cwtaiQly  up 
to  date  and  are  well  put  with  cross  references.  We  trust  Mr.  Kinney  will 
in  a  subsequent  edition  try  to  make  his  book  exhaustive,  at  the  same  time 
preserving  its  handy  character  so  as  to  make  the  work  a  useful  reftrencer 
for  the  public  and  the  profession  alike. 

A  Manual  of  Hindu  Law  for  students— By  Brindavan  Prasad, 
Pleader,  Bhagalpur,  1903.    Pages  75 ;  XL    Price  Re.  1. 

This  is  a  small  Manual  compiled  mainly  from  the  lecture  notes  of  the 
late  Baba  Nabin  Chunder  Dey,  Law  Lecturer;  Patna  College.  It  is  a  very 
brief  summary  of  important  points  which  mip(ht  ba  useful  to  refresh  memory 
on  the  eve  of  the  examination.  We  wish  a  new  Edition  is  brought  out  eo>ii 
with  more  of  cas3  law.  In  that  case  the  book  is  likely  to  meet  with  reoog* 
nition  b;  those  {ot  whom  it  is  meant. 
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ARTiaES,  HDMODROUS  SIDC;  REVIEWS. 

The  EdEentials  of  a  Lawyer. 

I  wish  to  lay  down  some  propositionB  as  the  essentials  of  a  lawyer — the 
qualities  he  ought  to  have  when  he  starts  out. 

I  think  the  first  one  is  sound  health.  You  may  just  a^  well  make  up 
your  mind  at  the  beginning,  gentlemen,  that  unless  you  have  sound  physical 
health  you  cannot  endure  the  strain  of  a  law  practice.  Whether  that  strains 
comes  as  a  trial  lawyer  or  whether  it  comes  in  the  sometimes  more  exacting 
work  of  the  office,  or  of  preparation  for  the  trial,  at  any  rate  the  strain  that 
is  put  upon  you  time  and  again  requires  steady  nerves  and  sound  physical 
condition.  If  you  have  not  got  that  and  you  cannot  get  it,  seek  some  other 
employment;  for  your  career  will  be  full  of  bitterness  and  disappointment 
I  have  seen  it  illustrated  too  often  not  to  warn  the  young  man  at  the 
beginning. 

A  good  education  is  absolutely  necessary  much  more  than  it  was  a 
generation  ago.  At  that  time  an  academic  education  was  not  as  common  as 
it  is  now  and  requirements  were  not  as  strict.  The  requirements  that  were 
looked  for  in  the  lawyers  wer^^  not  as  great  as  they  are  now.  Therefore, 
you  must  have  the  essential  foundation  which  the  academic  education  gives 
you.  It  jou  do  not  get  it  in  college,  you  must  spend  a  great  deal  of  hard 
work  in  the  endeavour  to  make  up  for  the  lack  of  it*  I  speak  of  it  from 
personal  experience  in  struggling  to  make  up  those  deficiencies.  I  did  not 
even  finish  the  grammar  school.  I  left  school  at  twelve  years  of  "age  to 
be^in  business,  and  what  education  I  got  after  that  was  casual.  I,  therefore, 
realized  how  very  hard  I  have  had  to  work  to  make  up  deficiencies  and  I 
do  not  claim  to  have  made  them  up  more  than  in  part.  I  feel  that  the 
years  that  a  young  man  can  spend  in  acquiring  thorough,  sound  education 
are  never  ill-spent.  They  will  give  him  usury  on  the  time  that  he  puts 
into  them. 

Another  thing  that  a  young  lawyer  needs  is  character.  Character  is  a 
very  elusive  sort  of  thing.  It  may  be  what  your  reputation  is,  or  it  may 
not  ba  Character  which  you  get  from  the  public  may  be  one  thing,  and 
your  real  character  may  be  s  mething  else.  But  what  you  want  is  a  real 
character,  which  impresses  the  people  that  ycm  come  in  contact  with ,  and 
makes  an  older  man  say  *•  That  is  a  likely  young  man.  That  young  man 
has  some  character  about  him.''  This  sums  up  a  great  deal ;  it  means  cou- 
rage; it  means  firmness ;  it  means  having  his  own  opinion  about  things.    \% 
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makes  that  impres^'ion  upon  the  clients  and  the  people  that  you  want  to 
be  your  clients  and  those  that  you  want  to  have  for  your  fri^nda.  That 
character  in  part  you  have  to  make.  Tou  have  it,  of  course,  when  you  start; 
bat  you  have  etill  to  make  it  as  you  go  along  s:  by  your  experience,  your 
Dbservation,  your  reading,  your  conduct  with  men. 

Honestly,  I  need  hardly  mention,  because  it  is  absolately    essential,   in 
spite  of  the  fact  that  the  dishonest  rogue  does  once  in  a  while  succeed.     Yet, 
ns  between  man  and  man,  the  honest  man  is  the  one  that  wins  in  the    long 
run.     It  is  the  honest  lawyer  who  get'  the  confidence    of    his    client^  and 
that  begets  the  confidence  of  th<*     community.       Being  one    day  in  CSourt^ 
after  I  had  practising  two  or  three  years,  I  noticed  the  deference  with  which 
an  elderly  lawyer  was  treated  by  the  judge— a  judge  who  was   usually  very 
severe  and  raked  the  lawyers  fore  and  aft      As   I  observed    this  old  lawyer 
trying  the  case,  I  thought  I  could  do  it  better  than  he  was  doing.     He  did 
not  seem  to  know  how  to  conduct  it.     He  did  not  know  what  to  do  with  his 
witnesses.  He  fumbled,  hemmed  and  hawed  and  did  not  express  himself  with 
with  fluency.     But  he  won  his  case  in  the  end.     I  made  some  inquiry  about 
him.     I  found  <hat  that  man's  integrity  was  so  well  established,   and  he  was 
known  so  well  for  straightforwardness  wiih  clients    that    the  bar  and  bench 
respected  him  and  he  enjoyed  the  emoluments  of  a  high   reputation   without 
having  either  the  fluency  or  the  skill  which  other  lawyers  possesa      One  of 
the  most  eloquent  lawyers  th  t  we  have  ever    had    at  this     bar   but    a  man 
utterly  without  moral  character,  spoke  to  us  once,  in  the  old   ways    at  thu 
law  school,  when  he  was  so  under  the  influence  of  liquor  that  he  could  hardly 
stand    "Gentlemen;'  he  baid,  <I  am  a  living  example  that  eloquence    alone 
cannot  make  chnracter  in  a  lawyer,"  and  he   went    on,  as   he  tottered  on  the 
platform  :    *'  Resist  temptation  !     Resis-  it  when  it  first  comes  to  you?  Resist 
when  it  second  comes  to  you.     Then  the  time  surely  comes  when    you     will 
not  have  to  resist''     I  never  had  such  a  lesson  nor  did  any  of  us. 

Industry  is  essentiil  of  cours3  Toung  lawyers  are  apt  to  think  they  are 
not  advanced  fa&t  enou.  h.  Thev  feel  the  are  doing  hard  work,  and  that  it 
oup;ht  to  receive  more  appreciation.  Now  all  I  can  f^ay  to  you  on  that  is  that 
you  cannot  Fvcceed  in  the  la^v  without  the  hardest  of  work.  We  have  all 
worked  hard  before  you.  We  have  worked  when  it  seemed  well  nigh  hope- 
less We  have  all  known  the  times  when  everything  seemed  dark,  thoti^ 
we  had  been  at  it  for  y  ars,  and  worke  1  and  worked  until  there  seemed  to 
be  no  end  to  the  work  and  the  wirry  an  I  the  aisxiety,  and  we  were  ready 
to  give  up.  And  y  ^t  the  day  and  the  dawn  and  the  brightness  finally  cam€^ 
It  is  that  very  work  that  gives  you  your  skill  as  a  lawyer.  The  labor  bfS 
to  b^  undergone  to  prepare  ^ou  for  things  that  are  to  come^ 


Digitized  by 


Googk 


"x 


The   Lawyer.  S 

Another  matter  of  supreme  importance^  gentlemen  ia  tact.   I  cannot  put 

it  ahead  of  honesty  to  be  sure  nor  of  Round  health  nor  of  charaoter ;  but  it 
is  very  important.  As  a  help  to  put  yourself  before  the  public,  .before  your 
friends,  before  your  would-be  clients,  the  judges,  and  the  lawyers,  tact  is  one 
of  the  essentials.  (L.  8.  H.) 

THE   LATE  MR.  JUSTICE  EEKEWIGH. 

The  sudden  deat.h  of  Mr.  Justice  Kekewich  last  month  came  as  a  shock 
io  the  le&fal  world.  Tr»e,  he  had  for  a  short  time  previous  to  his  death  not 
been  in  his  usualh  ealth;  still,  a  few  days  before  his  operation  he  was  play- 
uig  golf  his  favourite  game  a(  deal. 

Bis  name  and  feature  had  become  so  familiar  to  the  world  of  chancery 
lawyers  that  be  will  be  much  mibseH.  He  was  the  senior  chancery  Judge, 
haying  been  appointed  in  1886.  No  doubt  in  his  early  days  his  judgments 
were  often  reverse^!,  and  hence  many  kindly  witticisms  about  him,  and  bis 
reputation,  "  courteous,  rapid,  and  wrong  "  was  difficult  to  live  down,  although 
in  later  years  his  decinions  were  admitte'l  on  all  hands  to  be  mor5  correct 
That  he  was  cc-urteous  and  kindly  all  will  readily  admit,  and  his  memory 
will  be  cherished  by  many  intimate  friends  to  whom  his  numerous  good 
qualities  were  known.  (L.  R) 

A  Unique  Will 

We  have  been  requested  to  republish  the  followin^r  unique  will  which 
was  drawn  and  executed  by  Charles  Loru/nfimry,  who  died  in  the  Cook  Cown* 
ty  Asylum  at  Dunning.  III.     Here  it  ia 

'  1,  Charles  Lounsbury,  being  of  sound  mind  and  disposing  memory,  do 
hereby  make  and  publish  this,  my  last  will  and  testament,  in  order  as 
justly  as  may  be  to  distribute  my  interest  in  the  world  among  succeeding  mea 

**  That  part  of  my  interest  which  is  known  in  law  and  recognized  in 
the  sheep*  bound  volumes  as  my  property,  being  inconsiderable  and  of  no 
account,  1  make  no  disposal  of  in  this  my  will. 

"  My  righ^  to  live  being  but  a  life  estate,  is  not  at  my  disposal,  but 
these  things  excepted  all  el»e  in  the  world  I  now  proceed  to  devise  and 
bequeath. 

''  Item.  I  give  to  good  fathers  and  mothers,  in  trust  for  their  child- 
ren, all  good  little  words  of  praise  and  encourage nenb,  and  all  quaint  pet 
names  and  endearments,  and  I  charge  said  jiarei  ts  to  use  them  justly  and 
generously  as  the  needs  of  their  children  may  require. 

*  Item.  I  leave  to  children  inclusively,  but  only  for  the  term  of  the^ir 
childhood,  all  and  every,  the  flowers  of  the  fields,  and  the  blossoms  of  the 
woods,  with  the  right  to  play  among  them  freely  according  to  the  customs 
of  ohildrec,  warning  them  at  the  same  time  against  thistless  and  thorns. 
And  1  devise  to  children  the  banks  of  the  brooks,  and  the  sands  beneath  the 
waters  thereof,  and  the  odors  of  the  willows  that  dip  therein,  and  the  white 
clouds  th'it  float  high  over  the  giant  trees  And  I  leave  the  children  the 
long,  long  days  to  be  merry  in,  in  a  thousand  warp,  an  i  the  night  and  the 
moon  and  the  trains  of  the  Milky  Way  to  woader  at,  but  subject  neverthe- 
less to  the  rights  hereiuafuer  givea  to  lovers, 

"  Item.  1  devise  the  boys  jointly  all  the  useful  idle  fields  and  commons 
whflce  ball  may  be  played;  all  pleasant  waters   where   one   may    swim ;  all 
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snowclad  hills  where  one  may  coast,  and  all  streams  and  ponds  where  one 
may  fish,  or  where,  when  grim  winter  come«»,  one  may  skate;  to  have  and  to 
hold  the  same  for  the  period  of  their  boyhood.  And  all  meadows  with  the 
clover  blossoms  and  butter  flies  thereof,  the  words  and  their  appurtenanceii, 
the  squirrels  and  the  bird,  and  ecloes    and    strange  noises^  and  all  distant 

places  which  may  be  visited,  tog- ther  with  the  adventures  there  found.  And* 
I  give  to  said  boys  each  his  own  phcos  at  the  fireside  at  nightj  with  all  pic- 
tures that  may  be  seen  in  the  burning  wood,  to  enjoy  without  let  or  hin- 
drance and  without  any  incumbrance  or  care. 

"  Item.  To  lovers  I  devise  their  imaginary  world  with  whatever  they 
may  kneed:  as  the  stars  of  the  sky,  the  red  roses  by  the  wall,  the  bloom  of 
the  hawthorn,  the  sweet  strains  of  music,  and  aught  else  by  which  they  may 
desire  to  figure  to  each  others  the  lo^t  ingress  and  beauty  of  their  love. 

^Item.  To  young  men  jointly,  I  devise  and  bequeath  all  boisterous,  ins- 
piring sports  of  rivalry,  and  I  give  to  them  the  disdain  of  weakness  and  on* 
daunted  confidence  in  their  own  strength,  though  they  are  rude;  I  give  tbemr 
the  po^erlo  make  lasting  friendships,  and  of  possession  companions,  aad*  ^ 
them  exclusively  I  give  all  merry  songs  and  brave  choruses,  to  sing  witii 
lusty  voicea 

"  And  to  those  who  are  no  longer  children  or  youths  or  lovera  I  leave 
memory  and  I  bequeath  to  them  the  volumes  of  the  poems  of  Bums  and  Sha- 
kespeare and  of  other  poets,  if  there  be  others,  to  the  end  that  they  may 
leave  over  the  old  days  again,  freely  and  fully,    without  title    or  dimioation 

*<  Item:  To  our  loved  ones  wit^^h  snowy  crowns  I  bequeath  the  happi- 
ness of  old  age,  the  love  and  gratitude  of  their  childr^i  until  they  faUaatoepb 

(Am.  L.y 

BEVIEWS. 

Digest  of  Law  cases  of  C.F  Law  Beports— 1862-1906.  bjfBarey 
Lai  Shrivatmva  B.  A.  LL,B  Pleader  Saugor  C.  P.  1907.  Agra  Moon 
Press.  Raja  Mandi,  Columns  716.  Vol  I, 

Mr.  Barey  Lai  is  to  be  congratulated  upon  the  consummation  of  his  labours 
which  have  resulted  in  the  very  useful  digest  before  u^  the  central  Provin* 
ces  cases  from,  1867  have  been  very  carefully  digested  and  arranged  under 
appropriate  headings.  There  have  been  good  many  cross  references  which  lar- 
gely facilitates  the  work  of  the  busy  practitioner.  The  table  of  eases  is  fall' 
and  the  table  of  headings  exhaustive.  We  have  no  doubt  these  spe Jal  fea- 
tures will  make  the  volume  very  useful  to  practitioners  in  the  Central  Pro* 
Vincee  for  whom  it  is  specially  compiled  as  also  to  others  whomayhaive  oc- 
casion to  refer  to  C.  F.  cases.  We  recommend  it  to  the  profession. 

Pensions  Aot— (23  of  1871)  With  Notes  by  Sarh  Day al  KhanaRA. 
Pleader^  Amraisar  1904^  Lahore  Commercial  Printing  Works  Price  &£ 
Pages  66. 

This  is  an  annotated  edition  of  the  Pensions  Act — ^the  provisions'  of 
which  are  of  constant  application.  The  compiler  seems  to  have  ead>odied' 
the  rulings  of  all  the  High  Courts  and  of  the  Punjab  Chief  Cburt  uf>to  Juae^ 
1904.  He  has  further  added  in  the  appendix  the  rules  made  by^  the-  FEnso-^' 
i^  commiastoner  oi  Punjab  The  book  is  likely  to  prove  usefiiL 
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GLEANINGS,  MISCELLANY,  HUMOUROUS  SIDE. 

:  Th6;7onotion  of  the  Bar.— D*AgueBt  Can,  the  celebrsted  French 
Adyoi^te,  said  of  the  Bar.  "  It  is  an  order  as  ancient  as  the  Magistracy, 
as  noble  as  virtue,  as  necessary  as  justice;  it  is  distinguished  by  a  oha-' 
raster  which:  is  peculiar  to  itself,  and  it  alone  always  maintains  the  happy 
and  peaceful  possession  of  independence.  The  advocate  is  free:  without, 
being  useless  of  )iis. country;  he  devotes  himself  to  public  without  being 
a  slave  toit,    . 

';  Berryer,  at.  .a  later  date  said  this;  ''The  independence  of  the  bar  is 
a  bulwark  for  .^  each  citizen  against  the  rage  and  the  violence  of  the  au« 
thoiily,  gainst  the  violation  of  law,  unjust  prosecutions.  We  have  every 
thing  to  dread  if  it' be  weakened.  We  have  no  reason  to  despair  while  it  is 
maiatained  and  respected.  There  will  triumph,  I  trust,  the  persevering^ 
efforts  of  right  reason,  of  the  spirit  of,  justice,  of  publip  integrity.  There, 
a*t  least,  in  the  words  of  D'Aguesecan,  will  resound  the  last  cry  of  expi-' 
ring  freedom.  (M.  L.  J.)        ' 

A  New  Fashion  in  Wills.— It  is  quite  time  that  a  new  fashion  in 
wills,  should  j(q)pear.  The  old  style  has  been  to  make  wills  as  full  of 
holes  as  a  seive  for  the  lawyers  to  fight  about.  It  now  seems  to  be  the 
growing  practice  in  New  York  to  have  ones; will  subjected  to  expert  'ante 
ii)oHefri  construction  and  criticism.  The  idea  is  for  the  testator  to  assume 
that  he  is  dead  and  to  discover  by  an  independent  expert  examinatioii 
during  his  life  what  is  likely  to  happen  to  his  will  after  his  death. 

Daniel  S.  Bemsen^  of  the  New  York  bar,  author  of  '*Remson  on  the 
preparation  and  contest  of  Wills,"  recently  said.  The  plan  of  submit^ 
ting  wills  to  a  rigid  criticism  after  they  have  been  made  and  before  the: 
testator's  death,  is  new  in  the  sense  of  its  becoming  popular.  It  is  alsd 
justified  by  results.  In  a  majority  of  cases  such  e;xaminations  reveal  one 
or  more  weak*  spoils,  and  frequently  grave  jerrors  are  found  in  wills  drawn 
by  lawyers  of  high  standing. 

A  little  caution  on  the  part  of'Mr«  Tilden  would  have  prevented 
his  fiasco.  As  a  result  of  this  movement,  I  predict  that  the  rising  gene- 
ration will  be  much  litigation  and  many  fortunes  will  be  saved  from 
the  blight  of  family  discord.  _.       fC.  L.  N.) 

HUMOROUS  SIDE. 

A  Threatening  Post  Card— Mrs.  Thomhull,  of  Horsely  Field, 
Wolverhampton,  the  Land  Lady  of  Francis  HoUis  Morgan,  .who  has  just 
been  acquitted  in  connection  with  the  cattle  maiming  out-rages  at  Great 
Wyrley  on  August  26,  has  received  an  anonymous  |>O0t,  CfMrd,    t|ie    ?ubs- 
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tanoe  of  the  contents  of  which  is  as  folio wa: — 

"  Mr.  Thomhill  look  o^t  for  the  first  of  next  mo&th  yoor  time  has 
come.  I  will  strike  you  down  with  the  same  thing  as  I  straek  the 
home  down  at  Wyrfey.  The  verdict  will  be  wilAil  murder,  ho%  halt 
Ihe  card  has  a  Londoa  Postmark- apparently  new  Brompton  but  this  eaa 
not  be  traced  satisfiaotorily.  The  address  ifi  ia  printed  ebaracters,  and  the 
tbA  other  part  is  a  sejawal)  and  ovideBtly  dieguised.  The  writer  bM 
embellished  the  card  with  various  crude  designs,  including  a  katfe  iMaeh* 
ed  to  a  long  stick,  a  heart  with  a  dagger  tbeattgh  it,  and  a  horse's  head 
with  daggers  struck  through  it.  (I.  P.  N.) 

Write  Like  the  Diokena— The  Bi^ngko3[  Times  says  that  the  pro- 
prietoris  of  a  Siamese  newspaper  have  destributed  the  following  notices:— 

"  The  aews  of  English  we  tell  the  latest.  Write  in  perfectly  ^tyle 
tind  most  earliest.  Do  a  murder  git  commit,  we  hear  of  and  tell  it.  Do 
a  mighty  chief  die,  we  publish  it,  and  in  borders  of  sombre.  Staff  has 
each  one  been  college,  and  write  like  the  kippUng  and  the  Dickens.  We 
circle  every  town  and  extortionate  note  for  advertisement.  But  it.  Bu^ 
it.  Tell  each  of  you  its  greatness  for  its  good  Beady  on  Friday.  Num- 
ber one.  "  (0,  F.  C.) 

OmantitCdd  QU/b  —The  following  advertisement  of  olive  oil  is  thii 
work  of  a  Bio  Janiero  firm:— 

"  Oais  of  oUvera  oils  have  guranti^ed  of  fitts  quality,  DLUg^tiy 
&biicatfi4  nod  filtera4ed  the  cMauoiar  wilt  fiad  with  thain,  the  goacl  test 
1^  petfedt  preaeffvation.  For  to  e^oape  to  any  eounterfoit,  is  odteasafy 
ta  reqnire  or  any  bottes  this  Qontxemera  deposed  oonformahiy  ta  the  law. 
The  corks  and  the  boxes  hereall  marked  with  fire.  " 

A  fltranse  testaaioat — !»  Alexander  %ylor,  m  P)re«ton  do  declare 
this  to  be  my  last  will  and  testament.  First,  Z  do  hereby  bequeath  my 
body  to  the  dust  and  my  spirit  to  Qod  who  gaiw  it. 

Secondly  I  do  hereby  to  my  son  John  Taylor,  Blacksmith  in  EEalifax 
and  Us  heirs  forever  my  land  jeinmg  on  the  east  side  of  Salmon  River, 
Preston,  cimtaining  SI80  acres  with  house  and  out  houses  to  the  aforesaid 
John  l^ylop  for  ever. 

And  the  land  must  ba  B^ld  m  MQ^  %9  posstkle  for  to  maintain  me 
my  wife  Margaret  Taylor.  I  have  appointed  James  Lawlor  in  Dart  mouth 
to  sell  the  land  and  give  what  money  it  brings  to  the  aforesaid  John  Tay- 
lor and  him  to  collect  and  pay  off  what  debt  is  upon  the  place  and  the 
remainder  is  for  to  maintain  me  and  my  wife  as  long  as  God  is  plea  ed 
^  le^  us  live  in  ^hij  yf(x]d     18  dajr  of  July  18C6.  4le^ander  'SbjIqt  {L.  3.) 
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Linooln's  Advice  to  lawyers. 

When  Mr.  Lincoln  was  a  practicing  lawyer  he  lectured  before  an 
^ksaembly  of  yoang  men  of  that  profession  and  in  the  course  of  his  remarks 
^ve  them  this  bit  of  advice. 

«  Discourage  litigation,  pursuade  your  peighbours  to  compromise  when 

«ver  you  can.     Point  out  to  them  how  the  nominal    winner  is  often  a  real 

loser  in  fees,  expenses  and  waste  of  time.     As  a    peaee-maker,    the    lawyer 

Aas  a  superior  opportunity  of  being  a  good  man.     There  will  still  be    busi  • 

oess  enough. 

"  Never  stir  up  litigation.  A  worse  man  can  scarcely  be  found  thaa 
one  who  does  this.  We  can  be  more  nearly  a  friend  than  who  habi- 
tually ^overhauls  the  register  of  deeds  in  search  of  debts  in  titles,  where- 
'Upon  to  stir  up  strife  and  put  up  money  in  his  pocket?  A  moral  tone 
ought  to  be  infused  into  the  profession  which  should  should  drive  such 
'men  out  of  it.  " 

The  lawyer  who  stirs  up  litigation  for  the  sake  of  getting  a  fee  is  on 
a  par  with  the  physician  who  would  poison  a  man  for  a  similar  purpose. 
Our  Courts  were  not  made  to  encourage  and  promote  strife  between  man  and 
Inan,  and  every  conscientious  lawyer  regards  himself  as  a  party  of  the 
court  system,  such  a  lawyer  will  always  regard  his  clients  to  settle  their 
disputes  out  of  Court  if  possible,  and  if  all  lawyers  followed  that  course  the 
work  and  expenses  of  the  courts  would  be  greatly  reduced. 

Several  years  ago  a  citizen  of  Richmond  was  visiting  a  city  in  Canada 

:and  had  the  misfortune  to  loose  his  trunk.     He  spent  the  greater    part    of 

a  day  hanging  around  the  luggage-room  endeavouring  to  trace  it,  and  finally 

became  so  exasperated  by  the  seeming  indifference  of  the    railroad    oflBcials 

.that  he  went  to  a  lawyer's  office  with  a  view  to  bringing  an  action   for    da- 

Ullages. 

The  lawyer  heard  his  complaint  sympathetically,  and  then  replied, 
-  My  friend,  I  know  just  how  you  feel,  and  I  do  not  blame  you  for  want- 
ing to  punish  the  rail  road,  I  could  take  the  case  for  you  and  put  you 
to  great  expense  and  pocket  a  fee  for  myself.  But  I  cannot  conscientious 
%  advise  yoti  to  bring  suit,  you  have  the  check  for  your  trunk,    and    you 

wiU  find  it  by  and  by.    If   not   the    rail-road  wUl    have   to    pay  for  it,. 
;awallow  your  indignation  and  go  on  your  way.    You  wiU  thank  me  for  my 

adviee  by  and  by.  ^g.^.^^^ .^ GoOglc 


S  The  Lo/wyer. 

The  traveller  thanked  him  then  and  there^  and  has  never  oeased  to  hM 
that  lawyer  in  kind  remembrance  especially  as  the  trunk  was  found  shortly 
after  he  left  the  office.  (L  8.  H.) 

Origin  of  solicitors.— The  historian  and  reporter  of  the  Star    Cham- 
ber, Hudson,  of  Gray's  Inn,  in  the  time  of  Charles  I   eays. — "    In  our   age^ 
there  are  stepped  up  a  new  sort  of  people,  called  solicitors,  unknown  to   thd 
records  of  the  law,  who  like  the  grass- hoppers  in  Egypt  devour    the    whole 

lan<l;  and  these  I  dare  say  were  express  maintainers,  and  could  not  justify 

their  maintenance  upon  any  action  brought    I  mean  not  where   a    lord  or 

a  gentleman  employed  his  servant  to  solicit  his  cause,  for  he  may   justify 

his  doing  thereof,  but  I  mean  thdse  which  are  common    solicitors  of  causes 

and  set  up  a  profession  not  being  allowed  in   any  court,    or    atleast    not 

in  this  court,  where  they  follow  cause&    And  these  are  the  retainers  of  caussB.- 

and  devourers  of  men's  e^tat^  by  contention  and  prolonging  suits    to    make 
them  without  end.  " 

Though  ^  attorney  "  was  the  original  and  time-honoured   name  of   the- 

larger  half  of  the  legal  profession,  it  has  in  its  turn  become  some  what  odious, 

and  has  been  all  but  supereseded  since  the  passing  of    the   judicature    Act 

of  1875  by  the   name    of  ^'  solicitor,  'Vhich  in    itself  was  some    what  in 

disfavour  at  first,  as  the  above  account  shows.  (M.  X.  Z,) 

HUMOUROUS  SIDE. 

A  Lawyer^S  bill  of  costs— In  Germany  a  solicitor  sent  his  Inll  of 
for  business  dona  In  the  bill  relating  to  a  suit  for  divorce,  he  charged  the- 
lady  one  item  thus:  ^  Further  being  awake  in  the  night,  and  having  thought 
over  your  matter.  "  {M.  L.  J.) 

A  clever  advocate— A  French  advocate  whose  pleading  seemed  &r 
too  long  in  proportion  to  the  subject  matter  he  was  dilating  upon,  received 
a  hint  from  the  president  of  the  court  to  abridge  his  observations.  But  the 
advocate  without  abridging  anything,  replied  with  firmness  that  what  he^ 
was  saying  was  essential  to  this  case.  The  president,  hoping  at  last  to^ 
ffllence  him,  said, ''  The  Court  directs  you  to  conclude  at  once  with  your 
proposition  "  "  Very  well, "  said  the  imperturable  advocate  "  then  I  con- 
clude with  the  proposition  that  the  court  shall  hear,  me  I  (M.  L.  J.) 

An    Attorney    befooled — An    attorney   of  a   very,  bad  character, 

having     a   dispute    with  a  bailiff,    the   latter  brought  on    action  againtt^ 

him,  which      Forte    recommended  to    be     compromised.    The   parties    at 

length  agreed  upon  arbitrators,  but  requested  th<tt  in    case    of  a  difference 

of  the  arbitrators,  they  might  permit  them    to   call    upon   him   (Foote)    » 

umpire,  to  decida    "  Oh,  no,  "  said  Foote  f  I  may  be  partml  to  one  or  otbff 

of  you;  but  I  will  do  better-I  will  recommend  a  thief  as   common  friend   of 
both.  (MLJ.) 
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MiMelliuiy. 

The  Chief  Justice — Sir  Lawrence  Jenkins  E.  C.  I.  E.,  Chief  Justice 
of  Bombay  bade  farewell  to  his  many  friends  and  admirers  on  this  side 
of  India  on  Saturday  the  14th  ultimo.  The  Appellate  Bar  presented  his 
Lordship  with  an  address  placed  in  an  excellent  silver  casket. 

New  Judges — Their  Lordships  Mr.  Justice  Beaman  and  Mr  Justice 
Heaton  are  going  on  leave  combined  with  the  summer  vacation;  Mr.  Knight 
who  has  been  well  known  here  will  it  is  said  very  probably  fill  the  vacan* 
cy  during  the  absence  of  Mr.  Justice  Beaman. 

The  Bar — Among  the  losses  to  the  Appellate  Bar  during  the  last  3 
months  are  Mr.  Nagesh  D.  Jather  B.  A.  LL.  B.  who  died  last  month  after 
»  short  illness  of  2  days  owing  intestinal  trouble,  and  Mr.  Buldeoji  U 
Dhrue  K  A.  LL.  B.,  who  has  joined  the  Baroda  State  judicial  service. 

New  Ciyil  Procedure  Code— The  New  Civil  Procedure  Code  bill  is 
now  passed  and  it  has  become  law.  It  comes  into  force  from  .1st  January 
1909.  We  present  our  readers  with  a  copy  of  the  full  text  of  the  code 
with  its  supplements  and  proceedings  of  the  Council,  reports  of  the  com- 
mittees &c.  •.The  case  noted  edition  will  be  supplied  at  Rs.  2  only  to  our 
Bubscribers  when  it  is  out  in  July  or  so. 

HUMOUROUS  SIDR 

A  clever  Judge— '' Prisoner,  have  you  anything  to  say  to  the  Court 
before  sentence  is  pronounced  ? 

Prisoner — ^'^  I  beg  the  Court  to  consider  theyouthfulnessofmy  attorney. 

(L.  S.  H.) 

Sueeess  of  Touilg  AttomejrcH^A  yo«ng  atloznsy  was  asked  by  a 
firiend  how  he  liked  his  new  profession.  The  answer  was  well,  I  find  my 
profession  is  better  than  my  practice. 

Litis^ts — Oven  Feltham  once  gave  this  definition  of  litigants.  "To 
go  to  law  is  for  two  persons  to  kindle  a  fire  to  warm  others  and  singo  them- 
flelves  to  cinders,  and  because  they  cannot  agree  as  to  what  is^  truth  and 
equity,  they  will  both  agree  to  unplume  themselves  that  others  may  be 
decorated  with  their  feathers.  6  C.  L.  B.  438. 

A  clever  prisoner—"  Guilty  or  not  guilty  "  I  aeked  the  judge  of  an* 
other,  a  prisoner.  "  Why,  that  sfer  yer  Honor  to  say.  It  is  not  for  the 
likes  0  *meto  be  dictain'  to  yer  Honor."  "But  you  must  answer  for  your- 
self." 

"An  bow  kin  J  tell  yer  Honer,  till  Oi've  beard  the  evi<}eno0. 
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Lawyers'  Clerks'  Writing  Wide-Lines.— A  man  asked  the  reason 
why  lawyer's  clerks  wrote  such  wide  lines  in  all  their  legal  papers.  He  was 
told  is  was  done  to  keep  the  peace,  for  if  the  plaintiff  should  be  in  one 
lin3  and  the  defendant  in  the  next  line,  the  lines  being  too  close  together 
they  might  perhaps  fall  together  by  the  ears.  (  M.  L.  J.) 

An  Oath's  Valne— Clarence  S.  Darrow,  the  well-known  lawyer  and 
essayist,  discussing  the  Haywood  trial,  in  which  he  played  so  prominent  a 
part,  said  the  other  day. 

<*  Some  of  the  evidence  in  that  trial  was  so  transparently  false  that  it 
reminds  me  of  a  case  that  came  off  in  Alabama  a  few  years  back. 

«*One  of  the  witnesses  in  this  case  was  an  extremely  ignorant  man.  As 
his  testimony  progressed  his  ignorance  became  so  shockingly  evident  that 
the  Judge  looking  sternly  down  at  him  said. 

*  Look  here,  Sir,  are  you  acquainted  with  the  value  of  an  oath  ? 

"The  witness  answered  anxiously 

"  Judge,  I  hope  I  am.  That  their  lawyer  on  yer  left  hand  gimme  six 
dollars  to  swar  again  the  other  side.  That's  the  correct  value  of  a  an  oath, 
ain't  it,  Judge  ? "  (29  G.  B.) 

A  Pleader  defying  the  Court— Mr.  Cooper,  an  Irish  Counsel,  who 
oonsidered  himself  an  astute  pleader,  when  a  motion  was  made  in  the  Court 
of  Exchequer  to  set  set  his  pleas  aside  for  prolixity,  rose  to  defend  them. 
«and  defied  their  Lord  ships,  or  any  man  in  Court,  to  frame  shorter  pleas." 
Baron  Fennefather  undertook  to  do  so,  and  struck  a  large  part  of  the 
averments  leaving  what  he  said  was  quite  sufficient.  When  the  Judges 
read  it  out.  Cooper  started  up  and  wildly  exclaimed  "  I  demur  to  that 
plea  and  if  it  is  set  down  for  argument  in  any  other  Court  of  the  hall,  I'll 
bet  your  Lordships !  "  (M.  L.  J  ) 

A  snbsoription  to  Bnry  an  Attorney— O  Connell  said  there  was  in 
his  younger  days  an  Irish  barrister  of  the  name  of  Parsons,  who  had  a  good 
deal  of  humour  and  who  hated  the  whole  tribe  of  attorneys.  Perhaps  they 
had  not  treated  him  very  well,  but  his  prejudice  against  them  was  very  con- 
stant and  conspicuous.  On  day,  in  the  Hall  of  the  Four  Courts,  an  attorney 
came  to  him  to  beg  a  subscription  towards  burying  a  brother  attorney 
who  died  in  distressed  circumstances.  Parsons  took  out  a  one  pound  note 
and  tendered  it.  "Oh  Mr.  Parsons  **  said  the  applicant,  "I  do  not  want  go 
much-I  only  ask  a  shilling  from  each  contributor.  I  have  limited  myself 
to  that,  and  I  cannot  really  take  more.*'  **0h,  take  it,  take  it"  said  Par- 
sons; "f'T  Gods  Fake,  my  good  Sir,  take  the  pound,  and  while  you  are  at  it 
buty»twenty  of  them," 

T^e  Oystsr  and  the  shell  Questions,  17  Hl^  J,  433 
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Poetic  Jnstioe. — The  followiDg  deciaon  (  Georgia  Appeals  Beported^ 
T.  L  P.  666  \  and  the  argnment  of  Mr.  Stevens  deserves  immortality. 

Logan  Vermis  Irwifk 

This  ease  is  controlled  by  an  issue  of  fact,  as  to  which  the  defendant 
in  error  has  in  his  favour  the  finding  of  the  jury  and  the  approval  of  the 
trial  C!ourt 

Triver,  from  City  Court  of  Washigton-Sxidgb  Hardem,  Feb.  2, 1907 ». 
Argued  March  28th,  Decided  April  25th  1907.  WUliam  Wynus^  Abuar^ 
der  W.  Stephens,  for  plaintiff  in  error.  I.  J.  Irviu  Jr.  F.  H.  Cdley,  W.  D. 
Thomson^  contra  Powdl  J.  Although  Ihere  have  been  argued  to  us  in  this 
ease  many  questions  of  law,  and  the  briefs  are  full  of  both  rhyme  and  rea- 
son, yet,  after  a  careful  study  of  the  record,  we  find  nothing  but  a  bare 
issue  offact,  already  decided  adversely  to  the  plaintiff  in  error  by  the  trial 
court  and  jury.  The  argument  of  the  plaintiff  in  error  is  unique,  being 
presented  in  verse.  However,  when  we  compare  the  poetic  argument  with 
the  record,  we  find  that  Shakespeare  was  correct  in  saying.  '^  The  poet's 
eye,  in  a  fine  frenzy  rolling,  doth  glance  from  heaven  to  earth,  from — 
earth  to  heaven,  and,  as  imagination  bodies  forth  the  forms  of  things  im- 
known,  the  poet's  pen  turns  them  to  shapes,  and  gives  to  airy  nothing  a 
local  habitation  and  a  name,  "  that  "  Truth  shines  the  brighter  laid  in 
verse.  " 

The  **  Thoughts  that  breathe  and  words  that  burn  **  must  not  be  al- 
lowed to  over-ride  the  merciless  logic  of  the  law,  which  dictates  that  the 
appellate  Courts  must  not  disturb  a  verdict  supported  by  the  evidences 
and  approved  by  the  trial  Judge.  Judgment  affirmed.  (Q.  BL) 

Domestio  Damages. — In  a  western  town,  H.  was  defending  a  phy- 
sician in  a  suit  brought  by  a  negro  who  wanted  damages,  his  wife  having 
died  shortly  after  an  operation. 

When  it  came  his  turn  to  croBS-ezamine  the  plaintiff,  he  asked,  **Mr. 
Wilson,  how  old  was  your  wife  when  she  died  ?" 

•*  About  forty-five,  sir.  " 

'*  Been  in  feeble  health  a  long  time,  had  she  not  Hr.  Wilson,  andeosi 
you  a  great  deal  for  medicine  and  help  ?" 

"  Yes,  sir.  •• 

*•  You  have  married  again,  have  you  not  7" 
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*•  Yes.  Bin  " 

*•  How  old  is  your  present  wife  ?" 

•^  About  thirty-five,  sir.  " 

"  Is  she  stout  and  healthy,  Mr.  Wilson  ?  ** 

«  Yes,  sir.  " 

"  Then,  Mr.  Wilson,  will  you  please  state  to  this  jury  how  you  are  da- 
maged in  this  case.  V* 

Mr.  Wilson  could  make  no  answer.  The  good  and  true  men  thought 
he  had  made  rather  a  good  thing  by  his  bereavement. 

A  Prisoner  who  was  an  Attorney.— A.  man  was  tried  before  Lord 
Mansfield,  on  the  Home  Circuit,  for  steilinfi;  a  silver  ladle.  In  the  course 
of  the  trial  the  prosecutor  s  counsel  enlarged  on  the  enormity  of  the  offence 

and  said  it  was  all  the  worse,  seeing  that  the  prisoner  was  believed  to  be 
an  attorney.  The  judge  said  in  a  half  whisper  to  the  counsel:  '"Come,  come, 
don't  exaggerate  matters;  if  the  fellow  had  been  an  attorney  you  may  de- 
pend upon  it,  he  would  have  stolen  the  bowl  as  well  as  the  ladle  \" 

To  attorneys  fought  a  duel,  and  one  of  them  shot  away  the  skirt  of 
the  others'  coat.  The  second  of  the  good  that,  observing  the  truth  of  the 
aim,  declared  that  if  the  opposite  man  had  been  a  client,  he  would  most 
probably  have  hit  his  pocket !  17  M.  L.  J  425. 

Counsel  too  much  Employed  — Lord  Brougham  says  it  wfL$  once 
said  by  Baron  Crept,  when  much  employed  in  the  House  of  Commons  Com- 
mittees, and  seen  walking  about  in  tne  Court  of  Bequests,  unmoved  by 
the  many  Calls  of  his  naofie  in  all  quarters,  that  he  was  there  to  avoid  giv- 
ing undue  preference  to  any  of  his  clients. 

At  a  later  date,  Charles  Austin,  the  great  Parliamentary  Counsel,  wa» 
seen  riding  in  Botten  Bow  one  day,  when  many  Committees  were  sitting, 
in  each  of  which  he  held  a  brief.  His  explanation  was  that  he  did  not 
wish  to  offend  any  of  his  clients  by  giving  his  services  to  one  only. 

(M.  L.  J.) 

Counsel  kicking  Attorney. — A  young  Barrister  had  commenced 
forensic  career  in  a  novel  and  rather  dangerous  manner  by  kicking  au  at- 
torney who  was  opposed  to  him  on  an  arbitration.  The  attorney  insulted 
him,  and  receiving  a  kick  on  the  breach,  brought  his  action  of  assault  and 
battary,  which  was  tried  at  the  Lancaster  assizes.  It  was  the  spor&ine:  cause 
of  assize.  John  Williams  (  afterwards  a  Judge  )  who  was  for  the  defence 
extracted  by  a  dexterous  cross-examination  the  cause  of  offence -and  insult* 
ing  speech-and  concluded  a  very  effective  address  for  his  client  with  these 
words— <*An  insult  a  kick  a  farthing,  all  the  world  over."  The  plaintiff  ob- 
tained his  farthing.  The  counsel  for  the  plaintiff  gathering  up  his  papers, 
:gravely  exclaimed  as  he  left  the  court  "My  client  has  got  more  kicks  thai 
half  pence.  (Bl.  L  J) 
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Our  New  Chief  JU8tioe.-We  present  to  our  readers  a  portrait  of 
our  New  Chief  Justice  Mr.  Basil  Soott  Barat-Law.  Bom  in  1859  he  was 
called  to  the  Bar  in  the  early  eightties  and  he  now  brings  with  him  his 
long  experience  of  about  25  years  at  the  Bar.  He  is  tjo  well-known  for 
his  uniform  courtesy  and  admirable  patience  and  with  his  deep  legal  aocamen 
he  will  doubtless  prove  a  worthy  successor  of  that  long  line  of  the  great 
Chief  Justices  of    Bombap. 

HUMOUROUS  SIDE. 

A  jnnior  oounsel— In  a  chancery  case  last  month  a  point  hid  just 
been  decided  against  a -junior"  the  son  of  a  well-known  King's  counsel. 
Proceeding  he  addressed  the  judge  thus  '•  and  equally  as  clear  m  my  .favour 
as  the  one  that  has  just  gone  against  me  ".  This  was  received  with  loud 
laughter  whereat  counsel  set  down  hurriedly.  The  opposite  counsel  prompt- 
ly  iized  his  opportunity  by  saying  "  then  it  is  only  a  question  of  costs  my 
lord, "  and  once  more  the  Court  laughed.        (L  S,  J  ) 

Being  at  tlie  Bar.—"  The  worst  man  in  the  world"  by  Mr.  Prank 
Bichardeon  contains  some  epical  observations  on  life.  Lawyers  will  pro- 
bablv  be  struck  by  his  statesment  that-"  Being  at  the  Bar  is  not  a  pro- 
fesrion  it  is  an  excuse  for  not  having  a  profession  "  and  «  Evc^body  is 
a  barrister  who  has  not  brains  enough  to  be  a  journalist.     (Ia«;  Nates) 

m  a  French  Court  -Cou«««^  (addressing  the  Judge  after  he  had 
ctot  his  client,  a  thief,  acquitted  in  the  face  of  steong  evidenoe>  Tour  Honour, 
I  would  be  obliged  if  you  would  order  that  the  man  be   not    released  from 

custody  until  tomorrow.  .u  j 

l^e  1  Certainly,  but  what  is  your  reason  ?    "Well,  you  see.  the  road 

near  my  bouse  is  rather  tonely,  and  as  my  client   knows  quite    well    that 

I  shall  have  money  on  me  be  might  possibly    be   in  want  for   me.-«  Bon- 


Vivant. 


Not  for  the  Court  to  deoide.-The  Judge  decided  that  certain 
evideace  was  inadmissible.  The  attorney  took  strong  exception  to  the  rules, 
and  decided  tha-i  it  was  admissible.  '■  I  know.  Your  Honor. "  said  he  warm- 
ly,  "that  it  is  proper  evidence.  Here  I  have  been  practicing  at  the  Bar 
for  40  yeM«,and  now  J  want  to  know  I  am  a  fool?  " 
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"  That,  qaietly  replied  the  oours,  "  is  a  question  of  fact  and  not  of  law, 
80  I  do  not  want  to  pass  any  opinion  npon  it,  hut  will  get  the  Jnry  decide. 

(G.B). 

Highly  snspioioas  — *'  It  is  a  rule  to  which  good  lawyers  nsoally 
adhere, "  says  a  Philadelphia  attorney,  ''  nerer  to  tell  more  than  one 
knows.  There  was  an  instaace  in  England,  not  many  years  ago,  wherein 
a  lawyer  carried  the  rule  to  the  extreme. 

One  of  the  agents  in  a  Midland  Revision  Court  objected  to  a  person 
whone  name  was  on  the  register,  on  the  ground  ^that  he  was  fldead.  The 
revision  attorney  declined  to  accept  the  assurance,  however,  and  demanded 
oondufiive  testimoney  on  the  point. 

The  agent  on  the  other  side  aiose  and  gave  corroborative  evidence  as 
to  the  disease  of  the  man  in  question. 

•*  But,  Sir,  how  do  you  know  the  man'E  dead  ?  "  demanded  the  banieter. 

"  Well,  was  the  reply,  *  I  don't  know.    It's  very  difficult  to  prove.  " 

*'  As  I  suspected,"  returned  the  barrister. 

"  You  don't  know  whether  he  is  dead  or  not.  " 

"*  Whereupon  the  witness  coolly  continued. 

'  I  was  saying,  sir,  that  1  don't  know  whether  he  is  dead  or  not,  bat 
but  I  do  know  this;   they  hurried  him  about  a  month  ago    on   suspendon." 

{Harper's  weeJdy) 

A  Lawyer's  Lnok. — A  North  Carolina  lawyer  s%ys  that  when  Judge 
Buxton  of  that  state,  made  his  first  appearance  at  the  bar  as  a  young  law* 
yer,  he  was  given  charge  by  the  State's  solicitor,  of  the  prosecution  of  a 
man  charged  with  some  misdemeanour. 

It  soon  appeared  that  there  was  no  evidence  against  the  man,  but 
Buxton  did  his  best,  and  was  astonished  when  the  Jury  brought  in  aver 
diet  of  "guilty". 

After  the  trial  one  of  the  Jurors  tapped  the  young  attorney  on  the 
shoulder,  *'  Buxton, "  said  he  "  we  don't  think  the  fellow  was  guilty,  but 
at  the  same  time  didn't  like  to  discourage  a  young  lawyer  by  acquitting 
him.  (Lipping  CotSs) 

A  Higher  Court.— ''Ever  try  an  automo  bile,  Judge  said  a  friend. 

"  No,  "  replied  the  Judge,  "  but    I  have  t'  ied  lot  of  people  who  have.  " 

(GB.; 

Beligions  persecution. — A  man  addicted  to  >walking  in  his  sleep  went 
to  bed  all  right  one  night,  but  when  he  awoke  he  found  himself  on  the  street 
in  the  grash  of  a  policeman, 

"  Hoold  on  *'  he  cried,  "  you  must  not  airest  me.  I  am  a  somnatnblist" 
To  which  the  policeman  replied,  *"  I  don't  care  what  your  religion  is— yer 
can't  walk  the  streete  in  ^er  night  shire.  "  fQ.  B). 
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Lord  Mansfield  on  Judicial  Popularity. 
John  Wilkes  was  a  malefactor  who  had  been  prosecuted  relentieasly 
by  the  British  Qovernment.  He  had  withdrawn  to  Fance,  and  a  judgment 
of  outlawr;  had  been  pronounced  against  him.  Coming  over  to  England 
in  1768,  he  appeared  in  person  in  the  Court  of  King's  Bench,  asking  that 
the  judgment  of  outlawry  be  reversed.  Lord  Mansfield  was  Chief  Justice, 
and  on  a  technical  point,  which  had  escaped  the  counsel  for  defendant,  he 
gave  judgment  against  the  crown  and  declared  that  the  outlawry  should 
be  reversed.  The  nation  was  frenzied  by  faction*  Abuse  and  threats  of 
personal  violence  were  heaped  upon  the  Chief  Justice.  Crowds  thronged  the 
hall  where  he  sat.  Amid  such  surroundings,  in  his  address  from  the  bench, 
Mansfield  gave  utterance  to  those  memoriable  words  : — *"  If,  during  this 
King's  reign,  I  have  ever  supported  his  government,  and  assisted  his  mea- 
sures, I  have  done  it  without  any  other  reward  than  the  consciousness  of 
doing  what  I  thought  right  ^  If  I  have  ever  opposed,  I  have  done  it 
upon  the  points  themselves,  without  mixing  in  party  of  or  faction  and  with* 
out  any  collateral  views.  I  honor  the  ELing,  and  respect  the  people ;  but 
many  things  required  by  the  favor  of  either  are,  in  my  accounts,  objects 
not  worth  ambition,  I  wish  popularity,  but  it  is  that  popularity  which 
follows  :  not  that  which  is  run  after.  It  is  that  popularity  which  sooner  or 
l^ter,  never  fails  to  do  justice  to  the  pursuit  of  noUe  ends  by  noble  ineaas. 
I  will  not  do  that  which  my  conscience  tells  me  is  wrong,  upon  this  ocev 
sion,  to  gain  the  huzzas  of  thousands,  or  the  daily  praise  of  all  the  papers 
which  come  from  the  pre».  I  will  not  avoid  doing  what  I  think  is  right, 
though  it  should  draw  on  me  the  whole  artillery  of  libels,  all  that  false- 
hood and  malice  can  invent,  or  the  credulity  of  a  deluded  populace  can 
swallow."  ,  (  L.  S.  H.  ) 

A  olever  witness. 

Question :  If  a  farmer  owned  a  peacock  and  the  peacock  laid  an  egg 
in  a  neighbour's  field,  whom  would  the  egg  belong  to  ? 

Answer :    Peacocks  don't  lay  eggs.  (  L.  S.  H.) 

Jury— Seonndrals,  "  Gentlemen  of  the  jury,"  said  thd  prosecutbg 
barrister, ""  this  prisoner  is  an  unmitigated  scoundrel,  he  acknowledges  it. 
And  yet,  thanks  to  the  wisdom  of  the  common  law,  he  has  been  given  a  U^ 
\m\  by  jury  of  his  peer^."  (Q*  Jft) 
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16  TIio  Lawyer. 

Sober  as  a  Judge.— Witness!  ''No,  I  was  not  drunk  I  was  sober  as  a 
— I  was  sober,  my  lord.  " 

Judge — "Yon  were  going  to  say  as  sober  as  a  judge."  Witness.  "Well, 
my  lord,  I  was,  and  I  beg  your  pardon;  but  I  stopped  myseltin  tima  '^ 

Jvdgei — 'Oh,  I  don't  mind  it  at  aU.  In  fact  I  consider  it  something  of  a 
compliment,  but  why  it  can  not  be  varied  now.   I  fail  to  understand. 

(a.B.) 

No  Intent. — Magistrate:— This  man  caught  you  with  your  hand  in  his 
trousers  pocket,  what  have  you  to  say  for  yourself  ? 

Pt^A^pocJ^:— Honest  Judge  I !  them  trousers  looked  just  like  a  pair  I 
own,  and  I  got  sort  o'  confused  and  was  thinking  I  had  me  hand  in  me 
own  pocket—  C  Q.  R  ) 

Charging  the  Jury, — A  Chicago  lawyer  tells  about  a  case  that  was 
tried  in  a  backwoods  Court.  One  of  the  lawyers  retained  was  an  Eastern 
man,  new  to  the  country. 

«  Does  your  Honour  wish  to  charge  the  jury  V  asked  the  legal  light, 
when  all  evidence  was  in.  ''No  I  guess  not,"  replied  the  judge.  *<  I  never 
charge  'em  anything.  These  fellows  don't  know  much,  any  way,  an  'I  let'  'em 
have  all  they  can  make." —  *  (  G.  B.  ) 

Nothing  more  to  say. — They  werd  cross-examining,  in  a  Chicago 
Court  recently,  a  book  maker  who  had  been  caught  in  the  toils  for  playing 
Bome  other  game  than  his  own.  The  third  sub*assistanoe  district  attorney 
was  intent  upon  a  conviction,  however,  and  was  doing  his  best,  none  too 
sQOoessfuUy,  to  shake  the  testimony  of  the  defendant. 

<<  Ton  re  sure  of  that  ?  "  he  yelled  as  the  bookmaker  stuck  to  an 
assertion  that  did  not  suit,  the  case  of  the  state. 

**  Sure,  I  am  certain,''  came  the  answer. 

"  You  remember  that  you  are  under  oath  ?  " 

«•  I  do  that." 

*<  And  you'd  swear  to  this  statement  of  yoore  ?  ** 

«  Swear  to  it  ?  Why  Mr.  Lawyer  and  Judge,  you  honor,  I'd  give  a 
hundred  to  one  on  it  any  day."  (Q,  R) 
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^  ''  Pan  IX 

MisceUaneons— News— Humourous  side  &;c. 

Tbe  High  Court  Benchea 

Mr.  Justice  N.  Q.  Cbandavarkar  who  has  beea  on  7  weeks    leave  re* 

joins  today  ("Ist  August;  We  are  glad  to  learn  His  Lordship  i3  alright  and  is 

much  better  now  for  the  change^! o  miraj  Mr.  Justice  M.  B.  Chanbal  reverts 

as  Qpvernment  Pleader.  If  we  may.  be  permitted  to  have  our  saj,  we  can 

only  express  in  a  word  that  Mr.  Justice  Cfaaubal  has  during  the  short  term 

given  extreme  satisfaction  to  the  Bar  by  his  phenomenal  patience,  uniform, 

courtesy  and  keen  legal  accuven.  In  Madras  Mr.  Pinhey  I.  C.  S.  who  has 
made  himself  so  well  known  as  a  presiding  Judge  in  the  recent    sedition 

trials  has  been  a  new  acquisition — we  trust— on  probation  only-along  with 

Mr.  A.  Bahim    the  Calcutta  Barrister.    In  Bengal   it  is  said  Mr.  Erie  Bi« 

chards  is  likely  to  succeed  Sir  Francis  Maclean.  (S.  C.  J.) 

High  Court  Vakils  Oown.— We  are  glad  our  appeal  to  their  Lord- 
ships of  the  Bombay  High  Court  in  re  the  Yakils  Qown  in  the  June  num- 
ber of  this  journal  (  1907  )  has  had  some  effect;  We  learn  their  Lordships 
contemplate  some  rule  in  that  respect.  The  gowen  will  no  doubt  be  a  mark 
appearance  of  dignity  and  will  help  to  distinguish  Vakils  on  the  Appellate 
Side  from  other  practitioners.  Bat  one  would  wish  that  beyond  this  which 
will  go  to  external  appearance  only  their  Lordship's  would  be  pleased  to 
extend  the  previleges  of  Vakils  and  nllow  ihem  to  appear  at  leas  in  the 
Insolvency  Matrimorial  jurisdiction  and  in  short  causes  on  the  original  Side- 
if  not  in  long  causes-as  they  do  in  Madras.  We  trust  the  Pleaders  Associa- 
tion of  Western  India  will  move  in  the  matter. 

Humourous  Side. 

A  S.  Oentury  Old  German  Law  Suit— A  Qerman   lawHEniit  ^  which 

has  l^een  in  progress  since  the  year  1430  between    the  local  authority  of 

Friemar,  a  suburb  of  Qotha,  and  certain  mill- owners  in  a  neighbonring 
village,  was  amicably  settled  on  February  17  after  478  years  of  constant 

litigation.  The  original  cause  of  the  suit,  which  has  swallowed  up,  enor- 
mous/sums  in  law  costs,  was  the  action  of  the  mill-owners  in  raising  with- 
out authorisation  the  height  of  a  dam  in  the  Biver  Nesae  in  order  to  in- 
crease the  supply  o<  water  to  their  mills.  (VI  M.  L.  J.  77). 

While  the  Court  smiled. — A  lawyer  whose  attainments  were  scar- 
cely of  the  first  quJEtUty  was  arguing  in  one  of  the  Philadelphia  Oourts  be- 
fore  a  patient  Judge  tiis  argument  was  not  without  flaws,  aild  at  one  point 
be  fairly  screamed  out  that  if  his  client  bad  done  wrong,  then,  he,-  the 
lawyer  was  equally'  wrong,  for  he  ^  failed  to  see  that  any  .fatllt  had 
•ommitted. 
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IS  The  Lawyer. 

"Btk  Mr.  Bluk'  urged  the  judge''  ignorauce  of  the  law  ezouies  do  mu" 
^'f  ott  hoDor  shouted  the  lawyer"    I  do  not  want  any  exouse^  what  I 
raj  is  ezeuse  enough. 

Soothing  Baffled  Dignity-r-A  lawyer  who  bad  been  'jacked  up"  for 
ipf  aking  disreapectfolly  of  the  Court  apologized  in  the  following  terms 
*'your  honor,  I  retract  what  I  said,  for  1  find  th«l  you  -^eie  right  «nd  I 
was  wrong,  tfs  you  usually  are.**  This  of  cotrrae  was  cdtirefyHBetfihing  to 
the  rtffied  dignity  of  the  G<  urt-^iiaw  Ifot^. 

CirOHmatanfial  Bvidenoe— 'Ton  s^y  yon  met  the  defendant  on  a 
itreat-ear-«nd  that  he  had  been  drinking  and  gambling"  said  the  attorney 
Ibr  the  defense  during  the  cross  eiaminatioD. 

**  Tes  *'  replied  the  witnees. 

'' Did.'you  aee  him  take  a  drink  ? 

•No  •' 

"^Did  you  see  him  gambling  ? 

"Jfo" 

*'^Then  how  do  you  know  *'  demanded  the  attorney  *  that  ttes  defen- 
dant had  been  drinkUig«id  gamblipg  ? 

*^WeU"  ^xptained  the  witness  '**'hejifaTe  tfae^eonduotor  -a  Uoe  .chip  for 
his  esT^fcre  and  told  hkn  to  ketpilie.  ehM^e"— Lippiaeott'a. 

JlltllooBootdOirfor^Othll&lea.— After  citing  appearances  6fiM^ 
ney  the  ^judgement -of  a  Wisconsin  J.  P.  reads,  aa  follows.  *I  hereby  decide 
tile "MSe  as  feUowa.  ^rhat* the  fUntiff Ghae F.  P.  have  jgdyaseatagaiacl. 
the  d^fbndaAt,  I.  P  iLln  the  fonrof  2.26;  and  thit  the  defendant  LP.^B. 
bave  judgement  against  the  plaintiff  for  50  cents  'for  damage  to  the  stone, 
steps  caused  from  moving  a  f'iittos'ftorplidfli^  and  for  1,75  for  knocking 
M^  pfano^vtt  4>f  Iwe.tn  sU4)irHlie?«iMi  ^fit  ^i6^i«ttd  <«itlw  tkali.eadi 
farfty'ftty  ^ir^^wn  ^wftoasalMipaild aaoh  partf  pi^  ^aoe  half  of .4i^y.oeits, 

.yLJL.rJ..P.  (C^C; 

^IMtottlltfil  to  tm  PtMlltof-^n'altom^  e«d4tigii«d  «  ymm  xte 
edi«tasQ[a*'1)eglar*'FothertmbIic  tf  grarting.  ^his  itftwfaoaa  to^wwa  wsan 
Miti  xaiiitt  the-masteridespotivm  df  thMge  who  eame  %o  ^ttoMilea^lmlSW 
as  a  iiettteaeatatfte  4)1  the  Russian  ^prear  ^fiiftar  iispfisissiirg  iim  4amer«ai 
sMianlraBd^MHQilbn^^Mamay,  %aHditfgnpi«a^i|meiaaaayw^ 
in-Naw-Tork^md  ^«Pand^ezplainiagthalhe.has  learned  the  needoila  l|igli 
eiiM  ooUeetiesi*#ganpj  ^in-Jia^nnounces  that  ha,  w91  be,g}ad  to  meet  his 
l«lroni:jpe«aaiiaUy^4»Bumig  them  that  thfyrvillr^^  con^dan^^im- 

fMid^lm  WH^j^iaiBa^m)^  fanms  pai^  of  the  united  states/* 

(c.iia; 
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Part  IX 
HUMOUROUS  SIDE. 

The  Ingenious  ConnsdL— The  trinl  it  progress  aod  to  it  he  for  EUa 
zeal,  bis  skill  his  learning  of  Uw  and  lore; 

**  Hin  evidence  camulated  jet  his  witnesses  swore  and  swore. 

**  To  everything  he  wanted  and  to  more  and  more  and  more* 

**  fiat  Alas  ?  Each  a  different  tale  did  nnfold. 

"  And  no  two  of  them  the  same  story  told. 

'*  The  defense  rested  then  his  procedare  he  did  elect. 

And  movtd  ike  wondering  Coart  a  verdict  to  direct 

'*  Direct  a  verdict  ?  '*    His  Honor  cried  with  zest. 

'*  Your  motion  counsellor  is  surely  made  in  jest. 

This  evidence  here  a  unanimity  most  decidedly  lacks. 

Each  wituefes  has  testified  to  a  different  state  of  facts.'* 

'*  That  1  know"  the  ingenious  counsel  urbanely  replied. 

**  For  upon  that  circumataace  have  I  purposely  relied. 

A  Hiuiilarity  of  recital  to  avoid  I  diligently  sought 

F.  aring  the  monotcny  would  tire  tbe  learned  Court.  (0.  B.) 

Justice  in  Hungary.— An  EDglishmau  was  travelling  in  a  wild  part 
of  Uuugary  And  made  au  application  to  a  town  magisirate  asking  to  bear 
bow  juMice  was  cunducted. 

Toe  Magis  rate  gorgeous  in  a  magnificial  mazyar  costume. — received  him 
cordially  and  6ent  for  aoy  case  which  might  be  awaiting  trial.  A  s^gMtic 
geutarme  in  au  immeLse  cocked  bat  ushered  in  a  prisouer,  a  plamtiff  and  a 
witneHd.    Tbe  prisooer  was  accused  of  stealing  the  plaintiffs  goose. 

'*  Well  Sir  "  said  the  Magidtrata  to  the  accuser  ''what  baveyMU  to  saj"7 

*  Pltiaseyour  high  migbtiness/'  the  prisoner  stole  mj^  goose." 

The  Magistrate  turntd  to 'the  witness. 

"  What  have  you  to  tay.  " 

''  Please  your  high  mightiness,  I  saw  the  prisoner  steal  the  goose. " 

The  Magistrate  then  delivered  the  sentence. 

'*  1  give  you  a  fortnight  in  prison  "  be  said  to  the  accused  ^  for  steal- 
ing the  goose;  "  u>  the  plaintiff  he  baid  **  I  give  you  a  fortnight  in  priscm  for 
not  looking  after  jour  goose  "  and  turning  to  the  witnesb  *you  shiU  have  a 
fortnight  in  prison  ior  not  minding  your  own  business  "  (  Chicago  Legal 
Newa") 

Beoognised  the  wife.— A.  Francisco  man*  testifying  in-Wasfaingtoonot 
long  since  in  a  land  case,  was  asked  if  be  Imew  a  woman  named  Pearl  E.EL 
tsji:  tt  uuuuie  or  t^o  be  dveuiM  tj  ne    dtruggii  ig  CO   reuie  aD^^r.  Fmaily  bis 
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so  The  Lawyer. 

face  lighted  up  and  be  said  "Why,  Yes.  I  remember  it  now.  She  was  my 
wife  once,  we  were  divorced  eight  years  ago.  (0.  &  C.) 

Smart  witness. — A.  fourteen  year  old  boy  recently  testifying  in  a  New 
York  City  Coart  was  qnite  positive  as  to  the  time  a  certain  accident  occur- 
red. The  oppnsing  counsel  to  test  his  ability,  io  such  matters  af  ked  him  to 
estimate  a  period  oi  three  minutes.  When  the  boy  finally  said  the  time  was 
up  he  was  found  right  to  the  second.  The  lawyer  hastily  excused  him,  but 
afterwards  discovered  that  all  the  time  the  boy  had  bean  looking  at  the 
Court  room  clock  directly  over  the  jawyer's  head.  (C.  &  C.) 

Professional  Ethics.  **  You'll  have  to  scad  for  another  doctor  "  said 
the  one  who  had  been  called  after  a  gUocd  at  the  patient. 

"  Am  I  S9  sick  as  that  ?  "  gasped  the  sufferer. 

*'  I  don't  know  ju^t  how  sick  you  are,  "  replied  ^the  man  of  medicine 
*"  but  I  know  you're  the  lawyer  wuo  cross-examined  me  when  I  appeared 
as  an  expert  witness;  my  conscience  won't  let  me  know  you  and  I'll  be  hanged 
if  I  want  to  cure  you.  Good-day.  "  ((?.  B,) 

Intregal  Calculus.  The  Court  oflBcer  who  brought  in  the  prisoner 
was  a  new  man,  and  not  faniliar  with  the  tecliDicAl  liuguage  of  the  law  h> 
when  the  Judge  asked. 

**  What  is  this  man  accused  of  Mr.  Officer  ?  he  ri*  plied  with  some  hesi- 
tation, *-Bigotry,  Your  Honour  ? ' 

*'  What  ?  said  the  Julgd  "  Bigotry  ?  I  didu  t  know  that  was  a  crime 
in  Uassaohusetts.     What  ba^  he  beon  doing  ( 

'*  He's  married  three  women,  Your  Honour.  ' 

Ob  married  three  womtn  {     Wny  that  isu'i  bigotry,  that's  trigomonetry. 

Language  of  the  Law.  ''  If  I  were  give  you  an  oraugt)"  said  Judge 
Foote  Topecift  co  D.  U.  Me  Cray,  "  I  would  simply  say  '  1  give  you  this 
orange  ";  but  should  Ibe  trausacciou  be  iutruottd  to  a  lawyer  to  put  iu 
writing  be  would  adopt  this  form.  ''I  hereby  give, grant  and  convey  to  you  all 
my  interest,  right,  title  aud  advantage  of  and  lu  tbe  saii  orange,  togachcr  witb 
its  rind,  skin,  juice,  pulp  aud  pits  aud  a*!  rights  and  au  vantage  tuerein  wiih 
full  power  to  bite,  suci^  or  otberwise  eat  tbe  same,  or  give  awaj  witb  or 
without  the  rind,  skin,  juice,  pulps  or  pits  any  thiog  hereinbefore,  or  in  any 
other  deed  or  deeds,  instruments  of  any  nature  or  kicd  whatsoever,  to  the 
contrary  in  anywise  notwithstanding.  (G.  By 

The  Doctor. — Lord  Bramwell,  a  notable  wit  of  the  English  bench  was 
once  sitting  in  a  case  where  the  prisoner  was  aceused  of  febopiifting.  "  My 
lord,  my  client  is  not  a  common  tbief  "  urged  the  barrister  f  )r  the  defence. 
He  is  suffering  from  kleptomania."  That  is  exactly  the  disease  I  am  here  to 
cure"  replied  Lord  Bramwell  blandly. 
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Pan  nil 
GOVERNMENT  NOTIFICATIONS   H.  C  CIRCULARS  &  REVIEWS. 

High  Court  Rules  {Original  Side). 
No.  683.— The  following  rule  is  ndded  to  the  Bu^es  of  the  Bombay 
High  Coarri,  2nd  Eittiori  1907  as  Role  572  (a).  In  every  C)6e  where  a 
eouneel  would  be  entitled  to  a  refret^her  fee  if  prcsf^ot  at  the  hearing  of  any 
suit  appeal  ^r  other  matter  in  which  be  is  brii»fed,  he  shall  not  be  entitled  ti 
any  refresher  fee  if  als^Lt.,  nor  shall  the  taxii)g  mv.^ter  allow  on  taxation  of 
eosts  between  parfcjard  parry  any  rsfr.^sher  fee  unless  the  eounsel 
certifies  in  wtiiin^  that  he  hap  ke|t  himself  genrrJIy  acquainted  with  tie 
ca«e  as  it  was  developed  during  the  courite  of  the  hearing.  (  This  Rule  will 
come  into  force  from  0th  November  1908.) 

REVIEW. 

The  Froviuoial  Inaolyeuoy  Aot  3  ot  1907 —By  A.  P,  Muddiman 
I.  O.  8.  Registrar,  High  Court,  Calcutta^  Thjcher  Spink  b  Co^  1908,  Pa.X 
184.    Price  Re.  4-8. 

This  is  a  welcdme  addition  to  the  already  eidstiog  commentaries  on  the 
Proyincial  Insolvency  Act.  The  notes  are  laitly  comprehensive.  This  edi* 
tion  has  an  advantage  over  others  in  as  much  as  it  embodies  Oalcutta,  and 
Madraa  Rules  under  the  Act.  The  get  up  is  neat  and  index  is  full  We 
recommend  it  to  the  profersion. 

Memorandum  of  Praotioe  in  Ciyil  oaaes— %  F.  J.  Howard, 
ZLM.  of  the  Middle  Temple,  Uar^U-Law,  Calcutta^-Thacker  Spink  A  Oa. 
1908.     end  Edition.     Vagte  IO4. 

In  this  little  book  are  to  be  foucd  elementary  rules  of  practice  in  civil 
Dasea^  gathered  together  and  well  arranged.  These  are  based  mainly  on  the 
^w  Civil  P.  Code,  There  U  Int  of  useful  information  likely  to  be  of  much 
be  to  »  bagianer.  The  fact  that  2Qd  Edition  has  baen  Cilled  for  withiq  Q 
Loptbfl  apcal^s  to  the  ^sefalnesa  of  tl^e  bool^. 
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Pat*  IX 
MisoeUaneous^Nows^Humoiirous  Side  &o. 


Wot  Law-  In  a  jury  trial  in  New  Yoik  recently  tbe  attorney  for  the 
defendant  started  in  to  read  to  the  jury  from  a  certain  volume  of  the  Sa« 
pereine  Courts  reports.  He  was  interrupted  by  Uie  Court  who  said  *'  Cobnel 
•*-it  ifeDot  admissible,  you  know  to  read  law  lo  r,he  jury.  " 

"  Yes,  I  understand  your  honour,  1  am  otly  reading  to  the  jury  a  deci- 
Bioi^.of.tbe  Supreme  Court  (0.  B). 

CUrouity  of  aotion— In  suit  to  enjoin  trespass  t^  neighbours  hence 
Courjit  says: —  . 

Without  aiining  to  detract  from  the  d:gni^y  and  importance  of  the 
loft^  BeiO  it  would  be  intoler^Ue  to  require  of  this  plaiatitf  that  he  sua 
separate!}  for  the  damage  done  by  each  cackling  hen  and  s'aiely  rooster  upon 
tbfctciisicn  of  each  predatary  excursion  across  the  fateful  roid.  ((7.  B). 

Teaohing  Manners — We  believe  i^  was  Mr.  0;:waM  who  was  the  ori« 
ginal  cf  the  well  km  wu  fetory  about  teaching  manners.  Arguing  onc^i  befote.  * 
the  late  Mr.  Justice  Key,  who  enjoyed  a  not  undeeerved  reputation  ior  iras- 
cibility and  lack  of  suavity  on  the  Beech,  the  Judge  wa»  movtd  by  the  Ad- 
vocate's peraipte|^oej*n  an  argument  of  which  he  dif  approved  to  blurt  oat. 
*'  1  see,  Mic*  Oswald,,  that  if  1  can  teach  you  law  I  can't  teach  you  mannera,'' 
**  NOj  my  lordi "  was  the  retort.    ''  I  don't  think  your  lordship  can.  " 

(LN). 
Oonsolation  in  death  sentence.— An  amusing  story  is  told  at  the 
expense  of  a  prominent  Baltimore  lawyer  who,  like  most  young  attorneys^ 
got  his  first  case  by  assignment  from  the  Bench.  His  c!i*nt  had  been  in- 
dicted for  murder,  and  his  conviction  was  a  foregone  conclusion,  as  his  guilt 
was  unquestionable. 

.  **  The  result  of  the  trial  was  a   sentence   to  be   hanged]   but  thf  ^mui 
madman  appeal'  to  th^  Governor  for  a  pardon,  and  was  anidously   awj^tiii^ 
a  reply  thereto  when  his  lawytr  visited  him  injida  celU  " 

**  I've  got  good  knews  for  you — very  good  news !  Ihe  young .  lawyer 
said  grasping  the  man's  hand«  * 

*'  Did  the  Oovernor-is  it  a  pardon  ?  the  man  exclaimed,  joyously. 

*'  Wtll  no.  The  fact  if,  the  Governor  itfubts  to  iutertere.  ]6o^  an 
uncle  of  yours  has  died  and  left} ou  20Q.  pollars,  and  you  will  have  the 
satisfaction  of  knowing  that  }our  lawyer  got  paid,  you  JlciOW,  was  the  com* 
forting  explanation?  (L.  R.  •/.) 

Divorce  for  drink..  A  Boaton  lawyer,  who  briUghthis  wit  from  hU 
native  Dublin,  while  cross-examining  the  plaintiff  in  a  divorce  trial — brought 
forth  the, folb wing.— ^ 

*'  You  wish  to  divorce  this  woman  because  sbe  drinks  ?  '^  Yee^  Sir.  * 
••Doyou  drink  yourself?  «  That's  my  business  r*— angrily.  Whereupoa 
the  unmoved  lawyer  asked,  «  Have  you  any  other  business  ?  "       {L  IT.} 


Pan  T^ 
UiiOjBttaneonff  Nows-^HamoTiMms  Ude  Ase. 

Bail — We  draw  the  attention  of  oar  readers  to  the  learned  t  judgment 
of  Mr.  Jastice  Mitter  in  13  0  W.  N  61  (headnote>  in  this  mamber,  Cri- 
minal Part)  which  we  think  should  be  accented  wkh  Tory  great  satisfac 
tion  by  the  Bar.  Tbe  Bench  in  the  different  High  Courts  would  we  tra»t  be 
merely  maintaining  its  high  tradition  for  its  l^ing  above  the-  ezeontive 
and  the  narrow  interprebation  el  the  statote  and  its  own  powers  by  ex 
pressing  its  approval  of  the  liberal  principles  enunciated  by  the  Mr.  Jus- 
jtice  Mitter. 

WitnOMes  -Lord  Jnstiaj  BuekUy  in  a  recent  Sogliah  e^se  attompted 
s  clafiSi&oMion  of  witnesses.  Ttier#^  aire^  be '  said  ib*  r  classtis  of  witn^i^ses 
(1)  thO:  UmidvitoeftSt  who  isiilraid  to  say  tea  much  and  iberelore  seldom 
comes  up  tohiSiproef;  (,2^  the  enthvsiaHUo  wituesn,  who  always  exagge 
rates,  however  unwillingly;  (Sj  the  witnesp,  who  is  neither  utrvous  nor  given 
^  aiUgger^tipH.wd  tellt  a  .plain  and  strntghtforward  stor>;  4^  the  wit- 
jliess,  who. tells  Jibe  truth,  btat  Qot  the  whole,  truth  and  k  e^a  back  some- 
thing ''A  fifth  class"  says  the  "*  Law  times"  wughi  t<»  bt^  added  whode 
f  xi^t^Qce  j|;he  Loird  Ji^«|tiee0,  kindly  nutorehas  se^mi  gly  le  I  huu  to  ignore 
namely^  the  w  tness  who  does  not  shriuk  from  dthb  laely  haing  what 
ever  spits  his  purpose.  If  ht:  thiiiks  that  he  can  do  so  wiih  advantage 
•nd^ impdtjiiiy.  He  is  more  frequently  mi^t  mth'thau  would  ot:  the  esse  if 
jnriAS  did  not  show  a  Strang  reluctance  to  bonrict  -one  tstrgti*  of  perjury 
iWiUQii  tli»oeuragee  judges  fci^iA  exirei«ittg:thbi power  of  ,  committing  a  per- 
jured witness  for  trial.**  .  •        .    ^    - 

Ail  /of  wbiph- reminds  ns  of  the  zBmark  g^erally  attributed  to  Lord 
Jlaix^field  that  ''.Theice  jare  liars,  vdaonned^liari  jaod  txu^rl  witiitSbes.*' 

Eniaoiucoiis  Side. 

A  «brewd  witneM^^*  €bwM0l-^Ten«tate  in  one  'placa  that  you  were 
born  in  1884  "  ?  . 

'     -Yes,  Sir/' 

«*  And  in  another  that  you  werd  biOEti  in  188S  ?  " ' 
".Yes,:Sir/'  .    . 

^  la  not  that  kooBBisteBt  l^"  :: 
*',0h, •  no  "  smiled  the  witness. 
,        ••  I^^ivas.born  in  1884,  an^  just  stayed;bom.  :^  Why  I'm  born  yet." 

Then  the  great «  lawyer  bad  to  treodgDisethAt  .a  nc^velty  htid  been 
sjruDg  on  him.  "  (X.  S,  H^) 

Eepute^tion  and  OhAraatar;defined.--A  Lawyer^addrescing  Jury- 
Do  you  uiiderstaud  the  difference  between  character  nnd  reputation — rJuror 
s&id,  Rtfputation  is  the^name^eur  neighbours  give  you.  ^  .Character  is  the 
one  they  take^from  you. 

A  Brlcdftess— Ah.  my.Mear  Mr.'Briefless/siaidrilr.  Hardcash  seizing'the 
young  barristi^rs'  haad^aod*8ha]uag#it  warmly,»/'I.Am  so  immensely  oblig- 
ed tovyo.u.    That  case  tbe  other  day  you  know.     I  won  itJ 
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teplied  Briefless  "^  bat  did  I  represenfc  yon  *'  ? 
^  dear  fellow  "  replied  Hardcash.  ''year  repreaented  the  other 

{H.  H.) 

JL  poor  attorn^.^-A    man    arrested   for   murder  was    assigned  a 
4^st6r  whose  crude  appearance  caused   the  unfoitunate   prisoner   to  ask 
the  jadge. 

*  Is  this  my  lawyer  ?  '* 

**  Yes  "  replied  his  Honor* 
^  Is  he  going  to  defend  me  ?  '^ 
•*Tes'' 

*  If  he  should  die,  could  I  haTe  another/' 
•'Yes." 

'*  Can  I  see  him  alone  in  tho  baek  room  for  a  few  minutes."    '  (S.  T.) 

The  Lawyers'  price.— It  is  said  that  eyery  man  has  his  price.  If 
this  is  true,  it  is  pleasing  to  ki  ow  thafe  even  in  the  present  state  of  the 
money  market  lawyers  are  still  maintaining  a  high  standard,  as  is  shown 
by  the  following  bit  of  testimony.  *'  What  was  said  about  the  three  hund- 
red dollars  "  ? 

"  I  told  him  he  could  leieive  the  money  with  the  lawyer  tiil  I  btought 
in  the  deed  and  it  would  be  safe,  because  no  lawyer  would  steal  such  a 
small  sum  as  tbaf 

A  divorce  stopped— Lady  (entering  breathless).  *'  I  want  to  step 
my  divorce  suit." 

Lawyer — ^'^  Why  you  said  your  husband  was  an  abominable  beastly 
brute,  and  you  wanted  to  be  rid  of  him." 

Ladj— *'  Oh  ?  yes^  I  know  but  mi  aatomobile  has  just  ;rBn  over  him 
and  I  want  you  to  start  a  suit  for  heavy  damages.^ 

A  shrewd  Judge  — Choate,  the  fa  nous  lawjer  fcells  of  a  strikiog  case 
in  which  a  workman  claimed  to  have  lost  the  sight  of  his  left  eye  by  an 
explosion, 

**  There  was  no  doubt  that  the  man's  eye  had  been  Injured,  but  ihe 
doctor  claimed  he  could  see  out  of  it,  while  he  declared  (hat  the  sight  was 
utterly  (lestroyed. 

"  The  Judge  heard  all  the  evidence  pro  and  con.  Then  sending  the 
workman  from  the  oourtroom,  he  said ; 

"  Get  a  Uaokboard  and  write  a  sentence  on  it  with  green  chalk. 
Also  get  a  pair  of  spectacles  with  ordinary  clear  glass  for  the  left  eye  and 
with  red  glaes  for  tne  right/ 

\  This  in  the  eourie  of  an  hour  or  so,  was  done.  Then  the  workman  was 

brought  back  and  he  was  ordered  to  put  the  queer  glasses  on. 

"  He  put  them  on  and  the  Judge  said  to  him. 

*  Turn  the  blackboard  round  and  see  if  you  can  read  what  is  written. 

**  The  man  read  the  sentence  without  hesitation,  whereupon  the  Judge 
said  to  him  sternly. 

*  Your  case  is  dismissed.    You  are  an  impostor.    You  must  have  read 
■.  that  sentence  with  your  left  ey»,  for  the  red  glass  over  the  right  one  tura« 

\  '»ed  tho  green  writing  black  and  made    it   quite  '  invisible  on  the  black* 
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A^boy  V.  Anitnnal*!,  12  Mad  18d 

tol  fe)low«d  31  Bom.  393 

lna»mali  V  Mateyandl,  »  Mad.  436 
approved  31  6oni.  893 

Baboo  Qanneah  Datt  Singh  v.    Mag* 
teenun  11  B.  L.  R  321 

Mowed  29  A!l.  692,  694,  705 

Balwant  Singh  ▼.  Qamani  Bam,  SAIL 
591 

MSel»«d  29  All.  «44 

»8b»M6  EaII  v.  Bafeoo,  N.W.P ,  H.  ©. 
Eep.,  1867,  p.  80 

followed  29  All.  684 

Beni  Bam  ir.  Enndan  Lai.  21  All  496 
appUed  29  All  667 

Bhbgwan  Bom  t.  Bhawaai,  26  All.  14 
not  fdlowed  30  Mad.  408 

Bhinvk  Cbowdhree  t.  Th^e  CdllMtot  ef 
Joi^Kura,  N.  W.  P.  H.  C.  Bep.  1«67, 

followed  29  AIL  684 
Brij  Mohan  Das  ▼.    Maoub    BiM,  19 


ILI»4IB 


followed  29  All  640 


Chuuder  NAtii  ChoWdhiy   ▼.  Titt^- 
nand  Thakoor,  8  Oal.  504 

foIbw«d  30  Mkd.  4W 


Dkonput  Smgh  v.  Denobandba  Saha 
9  C.  L  R  279 

f«Uowed  84  CaL  936 


Erode  Manikkoth  Erisbnan  Nair  ▼. 
pQttiedetii  Obembakkooeri  Erisbaah 
Nair,  26  Mad.  365 

fblloW«130Mad.  607 

Fayj  DlM^  V.  Aftabaddin  Siidsr.  «  G. 
W  N  272 

foUowed  84  CaL  922 

(SoKlbhuidM  ♦.  BttivftluUidM  SI  Bott* 
281 

felkTMil  29  AIL  676 


Itad.  WO 


Ay]^  M 


approved  80  Mad.  484 


GoliibElMav.    AMid   Whbri)XtaD, 
81  CaL  36S 

a{i{«of«d  84  CaL  964 

Qnanaanimbfaanda  Paadaii  SoBimdhi'  v. 

Vela  Pimdantm,  23  Mad  279 

followed  30  Mad,  398 

QovindH  Bbatta  v.  Nanon   Bbatta,  29 
Mad.  424 

followed  80  Mad.  408 

Harga  Lai   tSTingh    v.  Qoyi)Mlllal.l9 
AU.541 

followed  80  Mad.  600 

Hazari  Bam  v.  Bodai  Bam,  1-  0.  W.  N; 
279 

dissented  from  80  Mad.  607 


leban  Chnoder  Das   Sat^ar  v  Bicho 
Sirdar,  24  CaL  826 

bpprored  84  Cal.  VM 
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Jogendrft  Chuodr  v.     Fulkumari,   27 
OaL  77"  approved  31  56m.  393 

Juaoda  Eo^nwar  v.   Qouree   Byjnath 
Perahad,  6  W.  R.  (Mi&)  53 

followed  34Cal.959 

Kali  Krishna  v.  Baghanath  Deb,  31 
Oal.  224 

not  followed  30  Mad.  456 

Kandiyil  Cberija  v.  The.  Zamorin  of 
Calicut,  29  Mad.  515 

followed  30  Mad.  447 

Eamala  Nayak  v.  Banga  Bao,  1  MH. 
C.  B.  24 

diasenied  from  30  Mad.  411 

Eaveri  V.  Venkamma;,  14  Ma4.  396 

followed  30  Mad.  504 

Madai  Tbalavoy  Eammarasamy  Muda- 
liyar  v.  Nillakaittia  Tevan,  5  M.  H. 
0.  B.  289 

not  approved  30  Mad.  473 

Mammod  v.  Locke,  20  Mad.  487 

not  followed  30  Mad.  507 

Madan   Mohan  Lai  v.    HoUoway,  12 

Oal.  655 

followed  31  Bom.  616 

Mahomed  Wahil  v.  Mohomed  Ameer, 
82  Gal.  532 

followed  30  Mad.  459 

Nilmadhab  Bose  v.  Ananta  Bam  Bagdi, 
-2  0.  W.N.  765 

followed  34  Oal.  922 

Nund  Lall  Boea  v.  Mir  Aboo  Mabo* 
med,  6  Gal.  697 

diaaented  from  80  Mad.  459 

Paraotam  v.  Sanehi  LeL  21  All.  408 

not  followed  31  Bom.  393 


Picbuvayengar  v.  Oliver,  25  Mad.  261 
followed  30  Mad.  444 

Qaeen*Gknpre88  v*  Araraogam,  20  Mad. 
189  diatingoiabed  30  Mad.  466 

Badbasyam  v.  Siba  Panda;  16  OaL  647 
not  followed  31  Bom.  393 

Baghu   Singh    v.  Abdul    Wahab,  23 
Gal.  442 

declared  obaolete  34  C^L  926 

Bamaewamy    Ayyar  v..  Yengidvaafni 
Ayyar,  22  Mad.  113 

diatingaisbed  30  Mad.  452 
»         ' 
Bami  Beddi  v.  Bengamma,  11  MX.  J. 
20  diatinguiabed  30  Mad.  452 

Sandbttt  Taragannr  v.  Hoaain  Sahibs 
28  Mad.  87 

followed  30  Mad.  507 

Sesbadri  v.  Eriahnan,  8  Mad.  192 

followed  30  MjmL  470 

Shama  v.  Lechhu  Shekh,  28  OkiL  300 
declared  obaolete  M  OaL  926 

Srinivaaa  Ayyangar    v.     Ayyathnni 
PiUai,  21  Mad.  416 

foUowed30Mad.507 

Sri  Virada  Deo  V.  Sri    Biozo  Eisboio 
Deo,  1  Mad.  69 

followed  31  Bom«  373 

Syed    Huaain  v.    Madhan    Ehan,  17 
Mad.  265  ovemiled  80  Mad  470 

XJpendift  Ofaandra  Sidgh  v.  Mobri  Lai 
Marwari,  31  OaL  746. 

not  followed  81  Bom.  893 

V^ikaiAcbalapati  v.  Eriahna,  13  Mad. 
287 

followed  80  Mad.  498 
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Baba  GaDesh  Datt  Singh  ▼•    Magnee* 
rant  11  R  L.  R,321 

foUowed  29    All.    692.    694,  705 

Bsi  Hanekbai  v.  Manekji  Eavaqi»  7 
Bom.   213         followed  82  Bom.  1 

Balakram  Kai  v.  Gobind  Nath  Tiwari, 
12  AU.  129 
dissented  from.  29  All.  758,  766.  770 

Salwant  Singh  v.  Gamani  Bam,  5  All. 
501  followed  29  All.    680 

fiebaree  Lall  v.  Baboo,  K.  W.  P.,  H. 
0.  Rep.,  1167,  p  80 

followed  29  All.  684 

Beni  Bam  v.  Eandan  Lall,  21    AIL 
496  applied  29  All.  657 

fihirink  Chowdbree  v.  The  Collector  of 
Joaqpore,  N.  W.  P,  H.  0.  Bep, 
1867  p.  271      followed  29  AIL  684 

Bri)  Mohandas  v.  Manna  Bibi,  19  All. 
^48  followed  29  All.  640 

Brindaban  Cbmider  v.  Bhopal  Chan- 
4er.  17  W.  B.  377 

not  followed  29  AIL  595 

-Cb^odhri  Mebdi  Haaan  v.  Mohammad 
Husaan,  33  1  A.,  68  at  p.  75 

followed  30  Mad.  519 

Durga  Charan  t.  Kali  Prasana,  29 
Calo  863        followed  29  All.  614. 

Gobind  Nath  v.  SurjaKantha,  26  Calc. 
460  not  foUowed  29  All   614. 

<3ordhanda8  ▼.  Harivallabbdas,  21  Bom 
281  followed  29  AIL  575. 


Qoesamee  Sree  Greedharrejee  v.  Bu- 
manloUjee  Gof  svmee,  L.  B.  16  I.  A.» 
137,  17  Calc,  3 

followed  29  AIL    666 

Govindarazula  Narasimham  v.  D(^- 
varabhotala  Venkatanarasayya,  27 » 
Mad.  206. 

dissented  from  32  Bom.    81* 

Gunga  Knmar  v.  Ashutoeh  Goeami,  %Z 
Calc,  868        followed  29  AH.   595 

Haji  Bahmuttnlla  v.  Coverji  Bhuja, 
23  CaL  546 

followed  29  AIL  778. 

Hiramony  Dasfd  v.  Badha  Churn  Ear 
(18^9)  5  Cal.  W.  N.  128 

followed  32  Bom.  104. 

Ibrahim  Ali  v.  Mohsin  Ali,  18  AIL, 
422  followed     29    AIL  586 

JcMig  Bahadur  v.  Mahadeo  Prosad,  31 
Cala,  207        followed    9  AIL    598 

Eachayi  EuttaKe  v.  Udumpumthala 
Eunhi  Puttra,  29  Mad.,  58 

dissented  frjm  29    All.   730 

Eadir  Bacha  Saheb,  v.  Abdul  Bahiman 
Saheb,  24  Mad.  639 

followed  32  Bom.  103. 

Eoya  r,  Mnssa  Eoya,  24  Mad.,   513 
not  followed  30  Mad.  519 

Erishna  Gobind  Dhur  v.  Hari  Chum 
Dhur,  9  Calc.  367 

followed  29  AIL  595 

Eura  Mai  v.  Bam  Nath,  28  All  414 
followed  29.  All  640 
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Lekhffpi  Roy  v.  The  Court  of    Wards, 
14  W.  R.  395 

not  followed  29  Aa;595 

Hacnaghtea  v.  Lalla    M^wa    Lall,    8 
Calc.  285,    diRtingoished  30  Mad.  893 

Madba  Sudan  Sen   v.    Eamini    Eanta 
Sen,  9  C,  W.  N ,  835 

foUowed  29  AU  660 

Maharajah  Joymunenl  Singh   ▼•  Mo- 
han Ram,  23  W.  R.  429 

followed  29  AIL  586 

Mahomed  Abid  Ali    Kumar    Eodar  v. 
Z^udden  Sahiba,  14  Calc.,  276 

foUowed  30  Mad.  400 

Mailthi  v.  Samappa  Banta,   26    Mad, 
369        Distinguished  30  Mad.  547 

Mariam-nissa  Bibi  v.  Joynab    Bibi  88 
Cale ,  1101        foUowed  25  AIL  782 

Muhammad  Husaiu  v.  Mul  Chand,  27 
All  395  followed  29  AIL  595 

Multan  Chand  Eanyalal    v.    Bank  of 
Madras,  27  Mad  ,  346 

followed  29  AIL  617 

Kusammat  Bibi  Walian  v.   Banke  Be- 
ri  Pershad  Singh,  30  1.  A,  182, 

distinguished  29  AU.  679 

MusBumat  Jai  Bansi  Eunwar  v.  Chat- 
ar  Dhari  Sing,  5  B.  L  E.  181 

followed  29  AU.  666 

Narayan  v.  Bholagir,  6  Bonii  H.  Q  & 
(A.  a  J.)  80 

distiogushed  32  Bom.  82 


Ningawa  ▼•  Bamappa,  28  Bom.  94 
dissented  from  32  Bonu  7 

Panchanada  Yelan  ▼•  Yaithinalha  Sas^ 
trial,  29  Mad.  8^3 

followed  25  AU.  732 

Parekh  Ranchore  v.  Bai   Vakhat,   11 
Bom.  119    not  foUowed  80  Mad.  402 

PiragDas  v.  Baldeo   Prasad,    Weekly 
Notes,  1906,  p.  212 

followed  29  AU.  778 

Premji  Jivan    Bhate  v.  Haji   Cassum^ 
Juma  Ahmed,  20  Bom.  208 

dittinguished  22   Bom.  82 

Bam  Deehul  v.  Chukhoo,  N.   W.   P, 
ELC.  Rep.,  1^9,  p.  291 

followed  29  AU.    58V 
Sabri  v.  Qaneshi.U  AU,23 

foUowed    29    AIL    662 

Sham  Lai  v.  Qhasita,  28  AIL  459 

foUowed  29  All.  780 

SheoMtan    Eunvar  v.  Ram    Pargash, 
18  AIL,  227,        followed  29  AU.  666. 

Sbivram  v.  Erishnabai,  81    Bom.  80 
dissented  from    82  Bom.  T 

Shrinivas  v.  Hanmant,  24  Bom.  260 
.  foUowed  and  appUed  32  Bom.  7 

Yinayakrao  v,    Vidyashankar,  9  Bom. 
L.B.404    distinguished 32  Bom. 32 

Yythinatha  Ayyar,  ▼.    Teggia  Naia- 
yana  Ayyar,  27  Mad.,  882 

dissented  from  29  AU.  668 
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Atdal  Hamid  v.  Eiipre^s,  13  Calc«  349. 
disseiittd  frcm  35  CaL  450 

AbdulKuim  v.  Salimai-,  27  CaIc  ,  193, 
followed  31  Mad   215 

Abdulla  Naha  V.  MoWin  Kutti,  ;17  M. 
L.  J.  287,  not  followed  31  Mad.  262. 

AbiEiaiih  Malakar  V.  Enrtprees,  4  C.  W. 
N.  979  followed  35  CaL  400 

Abiakh  v.  Bbagiratbi,9  All  427, 

dicseuted  from  31  Mad.  157. 

Acbal  Bam  v.  Enzim  Huwio  Eban, 
27  AU.  271;  L.  R.  32  I.  A.  113 

followed  35  Cal.  420 

Adannlam  v.  Pir  Ravahbaii,8  Mad  424 
not  followed  31  Mad.  1G4. 

Afzal  Begam  ▼.  Muhammad  ObaHut- 
ollah  Kbao,  A.  Weekly  Notes,  1899, 
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THE 

INDIAN  LIMITATION  ACT 

BEING 

ACT   IX   OF   1008. 

Rbceivedthe  G.-G.'s  assent  on  the  7th  August  1908. 

An  Act  to  consolidate  and  amend  the  law  for  the 

Limitation  of  Suits ^  and  for  other  purposes. 

[Note.     Figure  at  the  end  indicates  the  corresponding 

section  of  the  old  Act.] 
Whereas  it  is  expedient  to  consolidate  and  amend  the  law 
relating  to  the  limitation  of  suits,  appeals  and  certain  applica- 
cations  to  Courts  ;  and  whereas  it  is  also  expedient  to  provide 
rules  of  acquiring  by  possession  the  ownership  of  easements 
and  other  property;  It  is  hereby  enacted  as  follows: — 


PART  I. 
Pleliminary. 

1,  (1)  Short  title,  extent  and  commencement — This  Act 
may  be  called  the  Indian  Limitation  Act,  1908.  (Section  1.)* 

(2)  It  extends  to  the  whole  of  British  India ;  and 

(3)  this  section  and  section  31  shall  come  into  force  at 
once.  The  rest  of  this  Act  shall  come  into  force  on  the  first 
day  of  January,  1909. 

2.— Definitions.  In  this  Act,  unless  there  is  anything 
repugnant  in  the  subject  or  context.     (Section  3.) 

(1)  "  applicant  *'  includes  any  person  from  or  through 
whom  an  applicant  derives  his  right  to  apply : 

•  This  section  repreaents  the  section   of  the  repealed  Act  XV  of   1877. 


Digitized  by 


Gqogk 


2  THE  INDIAN  LIMITATION  ACT,   1908. 

(2)  ''  bill  of  exchange  "  includes  a  hundi  and  a  cheque : 

(3)  ''bond*'  includes  any  instrument  whereby  a  person 
obliges  himself  to  pay  money  to  another,  on  condition 
that  the  obligation  shall  be  void  if  a  specified  act  is  performed 
or  is  not  performed,  as  the  case  may  be : 

(4;  *'  defendant ''  includes  any  person  from  or  throngh 
whom  a  defendant  derives  his  liability  to  be  sued : 

(5)  ''  easement "  includes  a  right  not  arising  from  oon- 
tracts  by  which  one  person  is  entitled  to  remove  and  appropria- 
te for  his  own  profit  any  part  of  the  soil  belonging  to  another 
or  anjrthing  growing  in»  or  attached  or  subsisting  upon  the 
land  of  another  : 

(6)  '*  foreign  country  *' means  any  country  other  than 
British  India : 

(7)  *'  good  faith''  nothing  shall  be  deemed  to  be  done 
in  good  faith  which  is  not  done  with  due  care  and  attention : 

(8)  ''plaintiff'*  includes  any  parson  from  or  through 
whom  a  plaintiff  derives  his  right  to  sue  : 

(9)  "*  promissory  note  '*  means  any  instrument    whereby 

the  maker  engages  absolutely  to  pay  a  specified  sum  of  money 

to  another  at  a  time  therein  limited,  or  on  demand,  or  at 
sight : 

(10)  '*  suit ''  does  not  include  an  appeal  or  an  i^pplica* 
tlon :  and 

(11)  ''trustee"  does  not  include  a  benamidar,  a  mort- 
gagee remaining  in  possession  after  the  the  mortgage  has 
been  satisfied,  or  a  wrong-doer  in  possession  without  title. 


PART    II. 
Limitation  of  Suits,  Appeals  and  Applications. 
3.— Dismwsai  of  suits,  etc,  instituted  etc,  after  period  of 
limitation. — Subject  to  the  provisions  contained  in  section  4 
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to  25  (inoluBive)i  every  suit  instituted,  appeal  preferred,  and 
application  made,  after  the  period  of  limitation  prescribed 
therefor  by  the  first  schedule  shall  be  dismissed,  although  limi- 
tation has  not  been  set  up  as  a  defence. 

Explanation. — ^A  suit  is  instituted,  in  ordinary  cases^ 
when  the  plaintis  presented  to  the  proper  officer;  in  the  case  of 
a  pauper,  when  his  application  for  leave  to  sue  as  a  pauper 
is  made]  and,  in  the  case  of  a  claim  against  a  company  which 
is  being  wounded  up  by  the  Court,  when  the  claimant  first 
sends  in  his  claim  to  the  official  liquidator.    (Section  4.) 

4. — Where  Court  is  closed  when  period  expires.  Where 
the  period  of  limitation  prescribed  for  any  suit,  appeal  or 
application  expires  on  a  day  when  the  Court  is  closed,  the  suit, 
appeal  or  applicaton  may  be  instituted,  preferred  or  made  on 
the  day  that  the  Court  re-opens,    (s.  5,  para  1.) 

6.  Extension  of  period  in  certain  cases, — Any  appeal  or 
application  for  a  review  of  judgement  or  for  leave  to  appeal  or 
any  other  application  to  which  this  section  may  he  made  ap^ 
pplicable  by  any  enactment  or  rule  for  tlie  time  being  in  force 
may  be  admitted  after  the  period  of  limitation  prescribed  there- 
for, when  that  appellant  or  applicant  satisfies  the  Court  that 
he  had  sufficient  cause  for  not  preferring  the  appeal  or  making 
the  application  within  such  period.     (Section  6,  paragraph  1.) 

Explanation.  The  fact  that  the  appellant  or  applicant 
was  misled  by  any  order,  practice  or  judgment  of  the  High 
Court  in  ascertaining  or  computing  the  prescribed  period   of 

limitation  may  be  sufficient  cause  within  the  meaning  of  this 

section.    (New.  Cf.  section  5  A.) 

6.— Legal  disability.  Where  a  person  entitled  to  insti- 
tute a  suit  or  make  an  application /or  the  execution  of  a  decree 
is,  at  the  time  from  which  the  period  of  limitation  is  to  be 
reckoned,  a  minor,  or  insane,  or  an  idiot,  he  may  institute  the 
suit  or  make  the  application  within  the  same  period  after  the 
disability  has  ceased,  as  would  otberv^ise  have  been   allowed 
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from  the  time  prescribed  therefor  ia  the  third  oolumn  of  the 
first  schedule. 

Where  mch  person  is,  at  the  time  from  whichthe  period  of 
limitation  is  to  be  reckoned^  afTected  by  two  such  disabilities, 
or  wherSf  before  his  'disability  has  ceased,  be  is  aflfooted  by 
another  disability,  he  may  institute  the  suit  or  make  the  ap- 
plication with  the  same  period,  after  both  disabilities  have 
ceased,  as  would  otherwise  have  been  allowed  from  the  time 
80  prescribed, 

(3).  Where  the  disability  continues  up  to  the  death  of 
such  person,  his  legal  representative  may  ^institute  the  suit  or 
make  the  application  within  the  same  period  after  the  death 
as  would  otherwise  have  been  allowed  from  the  time  so 
prescribed. 

(4)  Where  such  representative  is  at  the  date  of  the  death 
affected  by  any  such  disability,  the  rules  contained  sub-sectious 
(1)  and  (2)  shall  apply. 

IlluBtratioiis. 

(a)  The  right  to  sue  for  hire  of  a  boat  accrues  to  A  dnriog 
this  minority.  He  attaius  majority  four  years  after  such  accruer. 
He  may  institute  his  suit  at  any  time  within  three  years  from 
the  date  of  his  attainin^^  majority. 

(b)  A  right  to  sue  accrues  to  Z  during  his  minority.  After 
accruer,  but  while  Z  is  still  a  minor,  he  become  insane.  Time 
runs  against  Z  from  date  when  his  insanity  and  minority  cease. 

(c)  A  tight  to  sue  accrues  to  X  during  his  minority.  X  dies 
before  attaining  majority,  and  is  succeeded  by  Y,  his  minor  son. 
Time  runs  against  Y  from  the  date  of  his  attaining  majority. 

7.  DiacMlity  of  o^ie  of  several  plaintiffs  or  applicants. 
Where  one  of  several  persons  jointly  entitled  to  institute  a 
suit  or  make  an  application  for  the  execution  of  a  decree  is 
under  any  such  disability^  and  a  discbarge  can  be  given  with- 
out the  concurrence  of  such  person,  time  will  run  against 
them  all ;  but.  where  no  such  discharge  can  be   given,   time 
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will  not  run  as  agaUt  any  of  them  until  one  of  them  becomes 
capable  of  giving  such  discharge  without  the  concurrence  of 
the  others  or  untU  the  disability  has  ceased,    (section  8,) 

niastrations. 

ia)  A  incurs  a  debt  to  a  firm  of  which  B,  C  and  D  are  part- 
ners. B  is  insane  and  C  is  minor.  D  can  give  a  dicharge  of 
the  debt  without  the  concurrence  of*B  and  C.  Time  runs  against 
B.  C  and  D. 

id)  A  incurs  a  debt  fo  a  firm  of  which  E,  F  and  G  are 
partners,  E  and  F  are  insane,  aud  G  is  a  minor.  Time  will  not 
run  against  any  ot  tnem  until  either  E  or  F  becomes  sane,  or  G 
attains  majority. 

8, — Special  exceptions.  Nothing  in  seciion  6  or  in  sec- 
tion 7  applies  to  suits  to  enforco  rights  of  pre-emption,  or  shall 
be  deemed  to  extend,  for  more  than  three  years  from  the  cess- 
ation of  the  disability  or  the  death  of  the  person  afifected 
thereby,  the  p3riod  within  which  any  suit  must  be  instituted 
or  application  made.  (s.  7.  last  para.) 

niuBtrations. 

(a)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued 
during  his  minority,  attains  majority  eleven  years  after  such 
accruer.  A  has,  under  the  ordinary  law,  only  one  year  ramaining 
>vithin  which  to  sue.  But  under  section  6  and  this  section  an 
extension  of  two  years  will  be  allowed  him,  making  in  all  a 
period  of  three  3rears  from  the  date  of  his  attaining  majority, 
within  which  he  may  bring  his  suit. 

(b)  A  right  to  sue  for  an  hereditary  office  accrues  to  A  who 
at  the  time  is  insane.  Six  years  alter  the  accruer  A  recovers  his 
reason,  A  has  six  years,  under  the  ordinary  law,  from  the  date 
when  his  insanity  ceased  within  which  to  institute  a  suit,  No 
extention  of  time  will  be  given  him  under  section  6  read  uith 
this  section. 

(c)  A  right  to  sues  landlord  to  recover  possession  from  a 
tenant  accrues  to  A,  who  is  an  idiot.  A  dies  three  years  after 
the  accruer,  his  idiocy  continuing  up  to  the  date  of  his  death. 
A*8  representative  in  interest  has  under  the  ordinary  law,   nine 
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years  from  the  date  of  A's  death  within  which  to  bring  a  suit 
Section  6  read  with  this  section  does  not  extend  that  time, 
except  where  the  representative  is  himself  under  disability  when 
the  representation  devolves  upon  him. 

9.  Continuous  running  of  time.  Where  once  time  has 
begun  to  run,  no  subsequent  disability  or  inability  to  sue 
stops  it :  (section.  9.) 

Provided  that,  where  letters  of  administration  to  the 
estate  of  a  credit  or  have  been  granted  to  his  debtor,  the  run- 
ning of  the  time  prescribed  for  a  suit  to  recover  the  debt  shall 
he  suspended  while  the  administration  continues. 

10.  Suits  against  e^cpress  trustees  and  their  representa- 
tives. Notwithstanding  anything  hereinbefore  contained, 
no  suit  against  a  person  in  whom  property  has  become  vested 
in  trust  for  any  specific  purpose,  or  against  his  legal  representa- 
tives  or  assigns  (not  being  assigns  for  valuable  consideration) 
for  the  purpose  of  following  in  his  or  their  hands  such  property 
or  the  proceeds  thereof,  or  for  an  account  of  such  propsHy  or 
proceeds^  shall  be  barred  by  any  length  of  time.  (Section  9.) 

11.  Suits  on  foreign  contracts  (\)  Suits  instituted  in 
British  India  on  contracts  entered  into  in  a  foreign  countryi 
are  subject  to  the  rules  of  limitation  contained  in  this  Act. 
(section  11.) 

(2)  No  foreign  rule  of  limitation  shall  be  a  defence  to  a 
suit  instituted  in  British  India  on  a  contract  entered  into  in 
a  foreign  country,  unless  the  rule  has  extinguished  the  con- 
tract and  the  parties  were  domiciled  in  such  country  during 
the  period  prescribed  by  such  rules. 


PART  III. 

Computation    op   Pebiod   of   Limitation. 

12    Exclusion  of  time  in  legal  proceedings  (1)  In  comput- 
ing  the  period  of  limitation  prescribed  for  any  suit,  appeal   ot 
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appUoatLon,  the  day  from  which  ^uch  period  is  to  be  reckoned 
shall  be  excluded. 

(2)  In  computing  the  period  of  limitation  prescribed  for 
an  appeal,  an  application  lor  leave  to  appeal  and  an  applica- 
tion for  a  review  of  judgment,  the  day  on  which  the  judgment 
complained  of  was  pronounced,  and  the  time  requisite  for 
obtaining  a  copy  of  the  decree,  sentdnce  or  order  appealed  from 
or  sought  to  be  reviewed,  shall  be  excluded. 

i^6)  Where  a  decree  is  appealed  /rom  or  sought  tro  be 
reviewed^  the  time  requisite  for  oODaining  u  copy  of  cUe  judg- 
ment on  which  it  is  tounded  sUall  also  bij  excluded. 

(4)  In  computing  the  period  of  limitation  pr^pcribed  for 
an  application  to  set  asido  au  award,  the  time  requisite  for 
obtaining  a  copy  of  the  awara  shall  be  excluded,  ^section  12.) 

18.  i?ajc4i6fiion  oj  time  of  defendant's  abeenoe  from 
Britisk  India,  in  computing  the  period  of  limioaKion 
prescribed  for  any  suit,  the  time  during  wUich  the  detendant 
Has  been  absent  from  i5ritidh  India  sHall  be  excluded  (sec* 
tion  13.) 

14.  Exclusion  of  time  of  proceeding  bona  tide  in  Court 
vritkout  jurisdiction.  (1)  In  computing  the  period  of  limi- 
tation  prescribed  for  any  suic,  the  tim^  during  wnicU  cUe 
plaintitthas  been  prosecuting  with  due  diligence  auocuer  civil 
proceeding,  whether  in  a  Court  of  first  instance  or  in  a  courc  of 
appeal,  against  the  defendant,  shall  be  excluded^  wn^^re  the 
proceeding  is  founded  upon  the  same  cause  of  action  and  is 
prosecuted  in  good  faitu  in  a  Court  whicn,from  defecc  of  juris- 
diction, or  other  cause  of  of  a  like  nature,  is  unable  to  entertain 
it. 

(2)  In  computing  the  period  of  limitation  prescribed 
for  any  application,  the  time  during  which  the  applicant  has 
been  prosecuting  wick  due  diligent  another  civ%L  proceeding 
whether  in  a  Court  of  first  inscance  or  in  Court  of  appeaC^ 
against  the  same  party  for  the  same  relief  shall  be  excluded^ 
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where  such  proceeding  is  prosecuted  in  good  faith  in  a 
Court  which  from  defect  of  jurisdiction,  or  other  cause  of  a 
like  nature,  is  unable  to  entertain  it, 

Explanation  1. — In  excluding  the  time  during  which 
aformer  suit  or  application  was  pending,  the  day  on  which 
that  suit  or  application  was  instituted  or  made,  and  the  day 
on  which  the  proceedings  therein  ended,  shall  both  be  coun- 
ted. 

Explanation  1 1.— For  the  purposes  of  this  section,  a 
plaintiff  or  an  applicant  resisting  an  appeal  shall  be  deemed 
to  be  prosecuting  a  proceeding. 

Explanation  III. — For  the  purposes  of  this  section f 
misjoinder  of  parties  or  oj  causes  of  action  shall  be  deemed 
to  be  a  cause  of  a  like  nature  with  defect  of  jurisdiction, 
(Section  14.; 

75.  Exclusion  of  time  during  Which  proceedings  are 
suspended.  (1)  In  computing  the  period  of  limitation  pres- 
cribed for  any  suit  or  application  for  the  execution  of  a  decree, 
the  institution  or  execution  of  which  has  been  stayed  by 
injunction  or  order,  the  time  of  the  continuance  of  the  injunc- 
tion or  order,  day  on  which  it  was  issued  or  made,  and  the 
day  on  which  it  was   withdrawn,  shall  be  excluded. 

(2)  In  computing  the  period  of  limitatiQn  prescribed  for 
any  suit  of  whick  notice  kas  been  given  in  accordance  with 
the  requirements  of  any  etiacment  for  the  time  bdng  in  force, 
the  peHod  of  sach  notice  shall  be  excluhd, 

i6.  Exclusion  of  time  during  which  proceedings  to  aet 
asile  execution  sale  are  penditig.  In  computing  the  period  of 
limitation  prescribed  for  a  suit  for  possession  by  a  purchaser 
at  a  sale  in  execution  of  a  decree,  the  time  during  which  a 
proceeding  to  set  aside  the  sale  has  been  prosecuted  shall  be 
excluded.     (Section  10.) 

i7.  Effect  of  death  before  right  to  sue  accnves.  (1) 
Where  a  person  who  would,  if  he  were  living,  have  a  right  to 
institute  a  suit  or  make  an  application,  dies  before  the  right 
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acomes,  the  period  of  limitation  shall  be  computed  from  the 
time  when  there  is  a  legal  representative  of  the  deceased 
capable  of  instituting  or    making  such   suit  or  application. 

(2)  Where  a  person  against  whom,  if  he  were  living,  a 
right  to  institute  a  suit  or  make  an  application  would  have 
accrued  dies  before  the  right  accrues,  the  period  of  limitation 
shall  be  computed  from  the  time  when  there  is  legal  repre- 
sentative of  the  deceased  against  whom  tha  plaintiff  may 
institute  or  make  such  suit  or  application. 

(3)  Nothing  in  8fib-8ection8  (1)  and  (2)  applies  to  suits 
to  enforce  rights  of  pre-emption  or  to  suits  for  the  possession 
of  immoveable  property  or  of  an  hereditary  office.  (Section  17*) 

J?8. — Effect  of  fraud.  Where  any  person  having  a  right 
to  institute  a  suit  or  make  an  application  has,  by  means  of 
fraud,  been  kept  from  the  knowledge  of  such  right  or  of  the 
title  on  which  it  is  founded,  or  where  any  document  neces- 
sary to  establish  such  right  has  been  fraudulently  concealed 
from  him, 

the  time  limited  for  instituting  a  suit  or  making  an  ap- 
plication— 

(a)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or 

(6)  against  any  person  claiming  through  him  otherwise 
than  in  good  faith  and  for  a  valuable  consideration, 

shall  be  computed  from  the  time  when  the  fraud  first 
became  known  to  the  person  injuriously  affected  thereby,  or 
in  the  case  of  the  concealed  dosument  when  he  first  had  the 
means  of  producing  it  or  compelling  its  production. 
(Section  18.) 

19.  Effect  of  acknowledgment  in  ^vriting.  (1)  Where, 
before  the  expiration  of  the  period  prescribed  for  a  suit  or 
application  in  respect  of  any  property  or  right  an  acknowledg- 
meat  of  liability  in  respect  of  such  property  or  right  has  been 
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made  in  writing  signed  by  the  party  against  whom  such 
property  or  right  is  claimed,  or  by  some  person  through  whom 
he  derives  title  or  liability,  a  fresh  period  of  limitation  shall 
be  computed  from  the  time  when  the  acknwledgment  was  so 
signed. 

(2)  Where  the  writing  containing  the  acknowledgment 
is  undated,  oral  evidence  may  be  given  of  the  time  when  it 
was  signed  ;  but  subject  to  the  provisions  of  the  Indifm 
Ev  idence  Act,  1872,  oral  evidence  of  its  contents  shall  not  be 
received. 

Explanation  7. — For  the  purposes  of  this  section  an  ac- 
knowledgment may  be  sufficient  though  it  omits  to  specify 
the  exact  nature  of  the  property  or  right,  or  avers  that  the 
time  for  payment,  delivery,  performance  or  enjoyment  has 
not  yet  come,  or  is  accompanied  by  a  refusal  to  pay,  deliver, 
perform  or  permit  to  enjoy^  or  is  coupled  with  a  claim  to  a 
set  off,  or  is  addressed  to  a  person  other  than  the  person  enti- 
tled to  the  property  or  right. 

Explanation  11. — For  the  purposes  of  this  section,  '*  sign- 
ed "  means  signed  either  personally  or  by  an  agent  duly 
authorized  in  this  behalf. 

Explanation  II L — For  the  purposes  of  this  section  an 
applitation  for  the  execution  of  a  decree  or  order  is  an  ap- 
plication in  respect  of  a  right.     (New.)  (Section  19). 

20. — Effect  of  payment  of  interest  as  such  or  of  part 
payment  of  principal,  (i)  Where  interest  on  a  debt  or  le- 
gacy is,  before  the  expiration  of  the  prescribed  period,  paid 
as  such  by  the  person  liable  to  pay  the  debt  or  legacy,  or  by 
his  agent  duly  authorized  in  this  behalf, 

or  where  part  of  the  principal  of  a  debt  is,  before  the  ex- 
piration of  the  prescribed  period,  paid  by  the  debtor  or  by  his 
agent  duly  authorized  in  this  behalf, 

a  fresh  period  of  limitation  shall  be  computed  from  the 
t'me  when  the  payment  was  made. 
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Provided  thatt  in  the  ease  of  part  payment  of  the  princi- 
paPof  a  debt,  the  fact  of  the  payment  appears  in  the  hand* 
writing  of  the  person  making  the  same. 

(2) — Effect  of  receipt  of  product  of  Tnortgaged  land. 
Where  mortgaged  land  is  in  the  possession  of  the  mortgagee, 
the  receipt  of  the  rent  or  produce  of  such  land  shall  be 
deemed  to  be  a  payment  for  the  purpose  of  subsection  (1). 

Explanation. — Debt  includes  money  payable  under  a 
decree  or  order  of  Court.    (Section  20.) 

21.— Agents  of  person  under  disahUity.  (1)  The  expres- 
sion  '*  agent  duly  authorized  in  this  behalf/'  in  sections  19 
and  20,  shall  in  the  case  of  a  person  under  disability,  include 
his  lawful  guardian,  committee  or  manager,  or  an  agent  duly 
authorized  by  such  guardian,  committee  or  manager  to  sign  the 
acknowledgment  or  make  the  payment.   (New). 

(2)'^Acknowledyment  or  payment  by  one  of  several  joint 
contractors^  etc.  Nothing  in  the  said  sections  renders  one 
of  several  joint  contractors,  partners,  executors  or  mortgagees 
chargeable  by  reason  only  of  a  written  acknowledgment 
signed  or  of  a  payment  made  by,  or  by  the  agent  of,  any 
other  or  others  of  them.    (Section  21). 

22 — Effect  of  ^ubstUuiion  or  adding  new  plaintiff  or 
defendant  (1)  Whert,  after  the  institution  of  a  suit  a  new 
plaintiff  or  defendant  is  substituted  or  added,  the  suit  shall, 
as  regards  him,  be  deemed  to  have  been  instituted  when  he 
was  so  made  a  party.    (Section  212,  para.  1.) 

(2)  Nothing  in  sub-section  (1)  shall  apply  to  a  case 
where  a  party  is  added  or  substituted  owing  to  an  assignment 
or  devolution  of  any  interest  during  the  pendency  of  a  suit  or 
where  a  plaintiff.    (New.) 

23.  Continuing  breaches  and  wrongs.  In  the  case  of  a 
continuing  wrong  independent  of  contract,  a  fresh  period  of 
limitation  begins  to  run  at  every  moment  of  the  time  during 
which  the  breach  or  the  wrong,  as  the  case  may  be,  continues, 
(section.  23.) 
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84.  Suit  for  compensation  f>r  act  w>t  dctiotible  '^thovbt 
special  cUmuige.  In  the  case  of  a  suit  for  compensa  tion  for  an 
act  which  does  not  give  rise  to  a  cause  of  acti6n  unless  some 
specific  injury  actually  results  therefrom,  the  period  of  limita- 
tion shall  he  computed  from  the  time  when  the  injury  results, 
(seotion  24.) 

ninBtratton. 

A  owns  the  surface  of  a  field.  B  owns  the  subsoil.  B  digfs 
coal  thereout  without  causing:  any  immediate  apparent  iniury  to 
the  surface,  but  at  last  the  surface  subside.  The  period  of  limita- 
tion in  the  case  of  a  suit  by  A  against  B  runs  from  the  time  oi 
the  subsidence. 

26.  Computation  of  time  m^entioned  in  instrwrneni. 
All  instruments  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  made  with  reference  to  the  Qregorian  calendar,  (sec* 
tion  25.) 

niustration. 

(a)  A  Hindu  makes  a  promissory  note  bearing:  a  Native  date 
only,  and  payable  four  months  after  date  The  period  of  limita- 
tion applicable  to  a  suit  on  the  note  runs  from  the  expiration  of 
four  months  after  date  computed  according  to  tbe  Gregorian 
calendar. 

(d)  A  Hindu  makes  a  bond,  bearing  a  Native  date  only  for 
the  repayment  of  money  within  one  year.  The  period  of  limita- 
tion applicable  to  a  suit  on  the  bond  runs  from  the  expiration  of 
one  year  after  date  computed  according  to  the  Gregorian  calendar. 


PART  IV. 
Acquisition  op  Ownership  ry  Possession. 

26.  Acquisition  of  right  to  easemsnts.  (1)  Where  the 
access  and  use  of  light  or  air  to  and  for  any  building  have 
been  peaceably  enjoyed  therewith  as  an  easement,  and  as  of 
right,  without  interruption,  and  for  twenty  years, 

and  where  any  way  or  watercourse,  or  the   use  of  any 
water,  or  any  other  easement  (whether  affirmative  or  negative) 
has  been  peaceably  and  openly  enjoyed  by  any  persons  claim- 
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ing  title  thereto  as  aa  easement  and  as  of  right   without 
interruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way 
watercourse,  use  of  water,  or  other  easement  shall  be  absolute 

and  indefeasible. 

• 

(2)  Where  the  pro^jerty  over  which  a  right  is  claimed 
under  sub  section  (1)  belongs  to  Govornment,  that  subseotion 
shall  be  read  as  if  for  the  words  '*  sixty  years  ''  were  substitu- 
ted.   (New.) 

Explanation  I. — Nothing  is  an  interruption  within  the 
meaning  of  this  section  unless,  where  there  is  an  actual  dis* 
continuance  of  the  possession  or  enjoyment  by  reason  of  an 
obstruction  by  the  act  of  some  person  other  than  tue  claim* 
ant,  and  unless  such  obstruction^  is  submitted  to  or  acquiesced 
in  for  one  year  after  the  claimant  has  notice  thereof  and  of  the 
person  making  or  authorizing  the  same  to  be  made.  (S.  26.) 

Illustrations. 

(a)  A  suit  is  brought  in  1911  for  obstructing  a  right  of 
way.  The  defendant  admits  the  obstruction,  but  denies  the 
right  of  way.  The  plaintiff  proves  that  the  right  was  peaceably 
and  openly  enjoyed  by  him,  claiming  title  thereto  as  an  easement 
and  as  of  right,  without  iuterruption  from  1st  January  1890  to 
1st   January   1910.     The  plaintiff  is  entitled  to  judgment. 

(b)  In  a  like  suit  the  plaintiff  shows  that  the  right  was 
peaceably  aud  openly  enjoyed  by  him  for  twenty  years.  The 
defendant  proves  that  the  plaintiff,  on  one  occasion  during  the 
twenty  years,  had  asked  his  leave  to  enjoy  the  right.  The  suit 
shall  be  dismissed. 

27.  Exclusion  in  favour  of  reversioner  of  servient 
tenement.  Where  any  land  or  water  upon,  over  or  from 
which  any  easement  has  been  enjoyed  or  derived  has  been 
held  under  or  by  virtue  of  any  interest  for  life  or  any  term  of 
years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  such  easement  during  the  con* 
titmanoe  of  such  interest  or  term  shall  be  excluded  in  tb« 
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computation  of  the  period  of  twenty  years  in  case  the  claim  is, 
within  three  years  next  after  the  determinationt  of  such 
interest  or  term,  resisted  by  the  person  entitled,  on  such 
determination!  to  the  said  land  or  water. 

Illastration. 

• 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of 
way  over  B's  land,  A  proves  tha^  he  has  enjoyed  the  right 
ior  twenty-five  years  ;  but  B  shows  tha^  during  ten  of  these 
years  C,  a  Hindu  widow,  had  a  life  interest  in  the  land,  that 
on  C's  deabh  B  became  entitled  to  the  land,  and  that  within 
two  years  after  C's  death  he  contested  A's  claim  to  the  right. 
The  suit  must  be  dismissed,  as  A,  with  reference  to  the 
provisions  of  this  section,  has  only  proved  enjoyment  for 
tifteen  years. 

PART  V. 
Savings  and  Repeals. 
28.     ExtingwUhment    of  right    to  property.    At  the 
determination  of  the    period  hereby  limited  to  any  person  for 
instituting  a    suit  for  possession  of  any  propertfy,  his  right  1 1 
such  property  shall  be  extinguished.     (Section  28.) 
2d    Savings.    (I)  Nothing  in  this  Act  shall — 

(a)  aSect  the  Indian  Contract  Act,  1872,  section  25. 

(b)  affect  or  alter  any  period  of  limitation  specially 
prescribed  for  any  suit,  appeal  or  application  by  any  special 
or  local  law  now  or  hereinafter  in  force  in  British  India 

(2)  Nothing  in  this  Act  shall  apply  to  suits  under  the 
Indian  Divorce  Act. 

(3)  Sections  26  and  27  and  definition  of ''easement '' 
in  section  2  shall  not  apply  to  cases  arising  in  territories  to 
which  the  Indian  Easements  Act,  1882,  may  for  the  time 
being  extend.    (New) 

30  Provision  for  suits  fjr  whioh  the  period  prescribed 
i$  shorter  than  that  prescribed  by  the  Indian  Limitation  Act 
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1877.  Notwithstanding  anything  herein  contained,  any  suit 
for  which  the  period  of  limitation  prescribed  by  this  Act  is 
shorter  than  the  period  of  limitation  piescribed  by  the 
Indian  Limitation  Act,  1877,  may  be  iastituted  within  the 
period  of  two  years  next  after  the  passiag  of  this  Act,  or 
within  the  period  prescribed  for  such  suit  by  the  Indian  Limi 
tation  Act,  1877,    whichever  period  expires  first.     (New.) 

3/.— Protmons  for   8Uit8  by  artain  mortgagees  in  ter* 
rUories  menotined  in  the  second  schedule.   (1)     Notwithstan- 
ding anything  contained  in  this   Act  or  in  the  Indian  Limita- 
tion Act,   1877,   in   the  territories   mentioned  in  the  second 
schedule  a  suit  for  foreclosure  or  a  suit  for  sale  by  a  mortgagee 
may  be  instituted  within  two  years  from  the  date  of  the  pas- 
sing of  this  Act,  or  within  sixty  years  fron  the  date  when  the 
money  secured  by  the  mortgage  became  du3,  whichever  pariod 
expires  first  ;  and  no  such  suit  in  the  said  territories  institu- 
ted   within  the   said  period  of  sixty  years  and  pending  at  the 
date  of  the  passing  of  this  Act,  either  than  a  Court  of  first 
instance  or  of  appeal,  shall  be  dismissed  on  the  ground  that  a 
twelve  years'  rule  of  limitation  is  applicable.     (New.) 

(2)  Where  in  the  aforesaid  territories  the  claim  of  a 
mortgagee  for  foreclosure  or  for  sale  has  been  wholly  or  in  part 
dismissed  or  withdrawn  after  the  twenty-second  day  of  July 
1907,  and  before  the  passing  of  this  Act,  either  in  a  Court  of 
first  instance  or  of  appeal  on  the  ground  that  a  twelve  years* 
rule  of  limitation  applied  to  such  claim^  ttie  case  maybe 
restored  on  an  application  in  writing  to  the  Court  by  which 
the  claim  was  dismissed  or  in  which  it  was  withdrawn,  provi« 
ded  the  application  is  made  within  six  months  from  the  date 
of  the  passing  of  this  Act :  and  on  such  restoration!  the  pro- 
visions of  sub-section   (1)  shall  apply. 

32 — Repeal.    The  enactments   mentioned   in  the  third 
schedule  are  repealed  to  the   extent  specified  in  the  fourth 
column  thereof.    (New.) 
3 


Digitized  by 


Googk 


16 


THE   INDIAN   LIMITATION    ACT,    1908. 
THE  FIRST  SCHEDULE. 

CSee  section  S.) 
FIRST  DIVISION :  SUITS. 


Discription  of  suit. 


1. — To  contest  an  award  of 
the  Board  of  Revenue 
under  the  Waste  Lands 
(Claims)  Act,  18G3. 


2. — For  compensation  for 
doing  or  for  omitting  to 
do  an  act  alleged  to  be  in 
pursuance  ot  any  enact- 
ment in  force  forthe  time 
being  in  British  India. 


3. — Under  the  Specific 
Relief  Act,  1877,  section 
9,  to  recover  possession 
of  immoveable  property. 

4. — Under  the  employers 
and  Workmen  (Dispu- 
tes) Act,  18G0,  section  1. 

5. — Under  the  summary 
procedure  refered  to  in 
section  128  (2;  /  of  the 
Code  of  Civil  Procedure 
1908. 


6.— Upon  a  Statute,  Act, 
Regulation  or  Bye-law,for 
a  penalty  or  forfeiture. 


Period    cf 
limitation. 


Part  I.~ 
Thirty  days 
Thirty  days. 


Fart  II— 
Ninety  days. 
Ninety  days. 


Part  III.~ 
Six  months. 
Six  months. 


Ditto. 


Ditto. 


Part  /V.- 
One  year. 
One  year. 


Time  from  which 
period  begius  to  run. 


When  notice  of  the 
award  is  delivered  to 
the  plaintiff. 


When    the   act  or 
omission  takes  place. 


When  the   dispos 
session  occurs. 


When  uhe  wages, 
hire  or  price  of  work 
claimed  accrue  or 
accrues  due. 

When  the  debt  or 
liquidated  demand 
becomes  payable  or 
when  tite  property 
become  recoverable. 


When  the  penalty 
or  forfeiture  is  in- 
curred. 
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THE  FIRST   SCHEDULE— Con^ci. 
FIRST  DIVISION:  SUITS— Cow^d 


Dsecription  of  suit 


Period  of 
limitation. 


7. — F6r  the  wages  of  a 
hoQse  hold  servant,  ar- 
tisan or  labourer  not 
provided  for  by  this 
schedule, 

8. — For  the  price  of  food  or 
drink  sold  by  the  keeper 
or  hotel,  tavern  or  lod- 
ging house. 

9. — For  the  price  of  lodging. 

10. — To  enforce  a  right  of 
preemption,  whether  the 
right  is  founded  on  law, 
or  general  usage,  or  on 
special  contract. 


11. — (New)  By  a  person 
against  whom  any  of  the 
following  orders  has  been 
made  to  establish  the  ri- 
ght which  he  claims  to 
the  property  comprised 
in  the  order. 

(1)  Order  under  the  Code 
of  Civil  Procedure,  1908, 
on  a  claim  preferred  to. 


PaH  IV.— 
One  year. 
One  year. 


Ditto. 

Ditto. 
Ditto. 


Ditto. 


Ditto. 


Time  from  wich 
period  begins   to  run. 


When    the    wages 
accrue  due. 


When  the   food  or 
drink  is  delivered. 


When  the  price  be- 
comes payable. 
When  the  purchaser 
takes,  under  the  sale 
sought  to  be  impea- 
ched»  physical  pos- 
session of  the  whole 
of  the  property,  sold, 
or,  where  the  sub- 
ject of  the  sale  does 
not  admit  of  physi- 
cal possession,  when 
the  instrument  of 
sale  is  registered. 
The  date  of  the  order. 
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THE  FIRST  SCHEDULE— (7(wfe2. 
FIRST  DIVISION  :  SJJITS—Contd. 


Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run . 


or  an  objection  made  to 
the  attachment  of  proper- 
ty attached  in  execution 
of  a  decree ; 

(2)  Order  under    section 
28    of    the    Presidency 
Small  Cause  Courts  Act, 
1882. 
HA. — (^N'ew)  By  a  person 
against  whom  an    order 
has    been    made  under 
the  Code  of   Civil  Pro- 
cedure,      1908,       upon 
an  application  by  the  hol- 
der of  a  decree  for  the 
possession  of  immoveable 
property  or  by  the  purcha- 
ser of  such   property  sold 
in  execution  of  a  decree, 
complaining  of  resistance 
or  obstruction  to  the  deli- 
very of  possession  thereof 
or  upon   an    application 
by    any    person    dispos- 
sessed  of  such  property 
in  the  delivery  of  posses- 
sion thereof  to  the  decree- 
holder    or    purchaser    to 
establish  the  right  which 
he  claims  to  the  present 
possession  of  the  property 
comprised  in  the  order. 
12. — To  Pet  aside  any  of  the 
following  sales : — 


PaH  7F.— 

One  year 

oontd. 

One  year. 


Ditto. 


The  date  of  the  order. 


The  date  of  the  order. 


Ditto. 


When  the  sale  is  con- 
firmed,    or     wonld 
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THE  FIRST  SCEEDVLE—Oontd. 
FIRST  DIVISION :  SVITS—Contd, 


Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


(a)  sale  in  execution  of  a 
decree  of  a  Civil  Court ; 

(b)  sale  in  pursuance  of  a 

decree  or  order  of  a 
Collector  or  other  offi- 
cer of  revenue ; 
(o)  sale  for  arrears  of  Oo- 
vemment  revenue,  or 
for  any  demand  reco- 
verable as  such  arrears: 
(d)  sale  of  a  patni   taluq 
sold  for  current  arrears 
of  rent. 
Explanation.— In  this  article 
"patni*'  includes  any  inter- 
mediate tenure  saleable  for 
current  arreas  of  rent. 
13. — To  alter  or  set  aside  a 
decisionor  order  of  a  Civil 
Court  in  any    proceeding 
other  than  a  suit. 

14, — To  set  aside  any  act  or 
order  of  an  officer  of  Go- 
vernment   in    his  official 
capacity,  not  herein  other- 
wise expressly  provided  for. 
15. — Against     Government 
to  set  aside  any  attachment 
lease  or    transfer  of  im- 
movable   property    by    the 
revenue    authorities   for 
arrears  of    Government 
revenue. 


Part  IV- 
One  year. 

contd. 
One  year. 


Ditto. 


Ditto. 


Ditto. 


otherwise  have  be- 
come final  and  con- 
clusive had  no  such 
suit  been  brought. 


The  date  of  the  final 
decision  or  order  in 
the  case,  by  a  Court 
competent  to  deter- 
mine it  finally. 

The  date  of  the  act  or 
order. 


When  the  attach- 
ment, lease  or 
transfer  is  made. 
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THE  FIRST  SCHEDULE— Gontd. 
FIRST  DIVISION :  SUITS— Oon^. 


Description  of  suit. 


Period  of 
limitation. 


16.— Against  Qovermnent 
to  recover  money  paid 
under  protest  in  satis- 
faction of  a  claim  made 
by  the  revenue-authori- 
ties on  account  of  arrears 
of  revenue  or  on  account 
of  demands  recoverable 
as  such  arrears. 

17. — Against  Government 
for  compensation  for  land 
acquired  for  public  pur- 
poses. 

18. — Like  suit  for  compen- 
sation when  the  acqui- 
sition is  not  completed. 

19. — For  compensation  for 
false  imprisonment. 

20.-By  executors  cr  repre- 
sentatives under  bhe 
Legal  Representatives' 
suits  Act,  1855. 

21 — By  executors,  adminis- 
trators or  representatives 
under  the  India  Fatal 
Accidents  Act,  1855. 

22. — For  compensation  for 
any  other  injury  to  the 
person. 

23. — For  compensation  for 
malicious  prosecution. 


PaH  IV— 

One  yedr^ 

ooncld. 

One  year* 


Ditto. 

Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 

Ditto. 


Time  from  which 
period  beings  to  run. 


When  the  payment  is 
made. 


The  date  of  deter- 
mining the  amount 
of  the  compensation. 


The  date  of  the  re- 
fusal to  complete. 

When  the  imprison- 
ment ends. 

The  date  of  the  death 
of  the  person 
wronged. 

The  date  of  the  death 
of  the  person  killed. 


When  the  injury 
committed. 


IB 


When  the  plaintiff  is 
acquitted,  or  the 
prosecution  is  othe^ 
wise  terminated. 
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THE    FIRST  SKEEDVLE-^ontd. 
FIRST    DIVISION:   SUITS -coned. 


Description  of  suit. 


24  — For  compenBabion    for 

•  libel. 
25. — For    compensation   fcr 
slander. 


20. — For  compensation  for 
loss  of  service  occasioned 
by  the  seduction  of  the 
plaintiff's  servant  or 
daughter. 

27. — For  compensation  for 
inducing  a  person  *to 
break  a  contract  with  the 
plaintiff. 

28. — For  compensation  for 
an  illegal,  irregular  or 
excessive  distress. 

29. — For  compensation  for 
wrongful  seizure  by  mov- 
eable property  under  le- 
gal process. 

30. — Against  a  carrier  for 
compensation  for  losing 
or  injuring  goods. 

31. — Against  a  carrier  for 
compensation  for-  non- 
delivery of,  or  delay  in 
delivering!  goods. 

2.3 — Against  one  who,  having 
a  right  to  use  property 


Period  of 
limitation. 


Part  IV— 
One  year. 

contd. 
One  year. 

Ditto. 


Ditto. 

Ditto. 

Ditto. 
Ditto. 

Ditto. 
Ditto. 

Ditto. 


Time  from  which 
period  begins  to  run. 


libel 
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When    the 
published. 

When  the  words  are 
spoken,  or,  if  the 
words  are  not  action- 
able in  themselves, 
when  the  special 
damage  complained 
of  results. 

When  the  loss  occurs. 


The     date    or     the 
breach. 


The     date    of     the 
distress. 

The      date      of  the 
Seizure. 


When  the   loss  or  in- 
jury occurs. 


When  the  goods 
ought  to  be  de. 
Uvered. 

When  the  conversion 
first  becomes  known 
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THE  FIRST  SCHEDULE— Omed 
FIRST  DIVISION:  SUITS— Con^d. 


Description  of  suit. 


for  specific  purposes,  per- 
verts it  to  other  purposes. 

33. — Under  the  Legal  Repre- 
sentatives' Suits  Act, 
1855,  against  an  execu- 
tor. 

34. — Uunder  the  same  Act 
against  an  administra* 
tor. 

35.— Under  the  same  Act 
against  any  other  repre- 
sentative. 

36. — For  compensation  for 
any  malfeasance,  mis- 
feasance or  nonfeasance 
independant  of  contrast 
and  not  herein  specially 
provided  for. 


37. — For  compensation  for 
obstructing  a  way  or  a 
watercourse. 

38. — For  compensation  for 
diverting  a  watercourse. 

39.— For  compensation  for 
trespass  upon  immovea- 
ble property, 

40. — For  compensation  for 
infringing  copyright  or 
any  other  exclusive  pri- 
vilege. 

41.— To  restrain  waste. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


PaH  V.~ 
Two  years 
Two  years. 

Ditto. 


Ditto. 
Ditto. 
Ditto. 


Fart  VI.- 
Three  years. 
Three  years. 


Ditto. 
Ditto. 

Ditto. 
Ditto. 


to    the    person    in- 
jured thereby. 
When      the     wrong 
complained     of    is 
done. 

Ditto.     * 


Ditto. 


When  the  malfea- 
sance, misfeasance 
or  nonfeasance 
takes  place. 


The  date  of  the  ob- 
struction. 

The  date  of  the  di- 
version. 

The  date  of  the 
trespass. 

The  date  of  the 
infringement. 

When  the  waste  be- 
gins. 
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THE    FIRST  SCEEDVLE~C(mtd. 
FIRST  DIVISION :  SUITS-Con^d. 


Description  of  suit. 


Period  of 
limitation. 


42. — For    compensation  for 
injury  caused  by  an    in- 
junction wrongfully    ob- 
tained. 
43. — Under      the      Indian 
Succession    Act,     1865, 
section    320    or    section 
321 1  or  under  the  Probate 
and  Administration  Act, 
1881,  section  139  or  sec- 
tion   140,    to    compel  a 
refund   by  a  person    to 
whom    an     executor   or 
administrator  has  paid  a 
legacy     or     distributed 
assets. 
44.~By    a  ward    who    has 
attained  majority,  to  set 
aside  a  Transfer  of  pro- 
perty by  his  guardian. 
45. — To  contest  an    award 
under  any  of  the  follow- 
ing   Regulations  of  the 
Bengal  Code:— 
The      Bangal     Land- 
revenue     Settlement 
Regulation,  1822 
The      Bangal      Land- 
revenue       Settlement 
Regulation,  1825. 
The      Bangal      Land— 
(Sallement  and  Deputy 
Collectors)  Regulation* 
1833. 


Part  ri.— 
Three  years. 

contd. 
Three  years. 


Ditto. 


Ditto. 


Ditto. 


Time  from  which 
period  begins   to  run. 


When    the 
tion  cases. 


.  injunc- 


The  date  of  the  pay 
ment  or  distribution. 


When  the  ward 
tains  majority. 


at- 


The  date  of  the  final 
award  or  order  in 
the  case. 


I 
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THE  FIRST  SCHEDULE-Confrf. 
FIRST  DIVISION :  SUITS-Oon^. 


Description  of  suit. 


Period  of 
limitation. 


46. — By  a  party  bound  by 
such  award  to  recover  any 
proproperty  comprised 
therein. 

47. — By  any  person  bound 
by  an  order  respecting 
the  possession  of  immo- 
veable property  made  un- 
der the  Code  of  Criminal 
Procedure,  1898,  or  the 
Mamlutdars'  Courts  Act, 
1906,  or  by  any  one  clai- 
ming under  such  person, 
to  recover  the  property 
comprised  in  such  order. 

48. — For  specific  moveable 
property  lost  or  acquired 
by  thefty  or  dishonest 
misappropriation  or  con- 
version, or  for  compensa- 
tion for  wrongfully  tak- 
ing or  detaining  the 
same. 

49. — For  other  specific  move 
able  property,  or  for  com- 
pensation for  wrongfully 
taking  or  injuring  or 
wrongfully  detaining  the 
same. 

50. — For  the  hire  of  animals 
vehicles,  boats  or  house- 
hold furniture. 


Part  VL~ 
Three  years 

contd. 
Three  years. 


Ditto. 


Ditto. 


Ditto. 


Time  from  which 
period  begins  to  run. 


The  date  of  the  final 
award  or  order  in 
the  case. 

The  date  of  the  final 
order  in  the  case. 


When  the  person 
having  the  right  to 
the  possession  of 
the  property  first 
learns  in  whose 
possession  it  is. 


When  the  property 
is  wrongfully  taken 
or  injured,  or  when 
the  detainer's  pos- 
session becomes  un- 
lawful. 

When    the    hire  be- 
comes payable. 
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THE  FIRST  SCHEDULE~con^. 
FIRST  DIVISION:  SUITS-contd. 


Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


61, — For  the  balance  of 
money  advanced  in  pay- 
ment of  goods  to  be  de- 
livered 

52. — For  the  price  of  goods 
sold  and  delivered,  where 
no  fixed  period  of  credit 
is  agreed  npon. 

53. — For  the  price  of  goods 
sold  and  delivered,  to  be 
paid  for  after  the  expiry 
of  a  fixed  period  of  credit. 

54. — For  the  price  of  goods 
sold  and  delivered  to  be 
paid  for  by  a  bill  of  ex- 
change no  such  bill 
being  eiven. 

55. — For  tne  price  of  trees 
or  growing  crops  sold  by 
the  plaintiff  to  the  defen- 
dant where  no  fixed  pe- 
riod of  credit  is  agreed 
upon. 

50. — For  the  price  of  work 
done  by  the  plaintiff  for 
the  defendant  at  his  re- 
quest, where  no  time  has 
been  fixed  for  payment. 

57. — For  money  payable  for 
money  lent. 

58. — Like  suit  when  the  len- 
der has  given  a  cheque 
for  the  money. 


three  yea/re. 

contd. 
Three  years. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 

Ditto 
Ditto 


When  the  eoods  ou- 
ght to  be  delivered. 


The  date  of  the   de- 
livery of  the  goods. 


When  the  period  of 
credit  expires. 


When  the  period  of 
the  proposed  bill 
elapses. 


The  date  of  the  sale. 


When  the    work    is 
done. 


When    the    loan    is 

made. 
When  tho  cheque   is 

paid. 
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THE  FIRST  SCHEDULE— Coned. 
FIRST  DIVISION  1  SUITS— Contd. 


Pescriptiou  of  suit. 


Period  of 
limitation. 


59. — For  money  lent  under 
an  agreement  that  it 
shall  be  payable  on  de- 
mand. 

60.  — For  money  deposited 
under  an  agreement  that 
it  shall  be  payable  on 
demand.  Inctuaing  mo^ 
ney  of  a  customer  in  the 
hands  of  his  hanker  so 
payable. 

G 1  .—For  money  pay  able  to 
the  plaintiflf  for  money 
paid  for  the  defendant. 

(52. — For  money  payable  by 
the  defendant  to  the 
plaintiff  for  money  re- 
ceived by  the  defendant 
for  th3  plaintiff's  use. 

63. — For  money  payable  for 
interest  upon  money  due 
from  the  defendant  to 
the  plaintiff. 

64. — For  money  payable  to 
the  plaintiff  for  money 
found  to  be  due  from  the 
defendant  to  the  plain- 
tiff on  accounts  stated 
between  them. 


Pwrt  F7.~ 
three  years, 

oontd . 
Three  years. 


Ditto 


Ditto 
Ditto 

Ditto 
Ditto 


Time  from   which 
period  begins  to  run. 


When    the    loan   is 
made. 


When  the  demand  is 
made. 


When   the  money  is 
paid. 

When  the    money  is 
received. 


When    the    interest 
becomes  due. 


When  the  accounts 
are  stated  in  writ- 
ing signed  by  the 
defendant  or  his 
agent  duly  autho- 
rized in  this  behalf, 
unless  where  the 
ddbt  is,  by  a  simu- 
ltaneous agrreeraent 
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THE  FIRST   SCHEDULE— Con^d. 
FIRST  DIVISION:  SVlTa-Contd. 


Description  of  suit. 


Period  of 
limitation. 


65. — For  compensation:  for 
breaoh  of  a  promise  to  do 
anything  at  a  specified 
time,  or  upon  the  hap- 
pening of  a  specified  con- 
tingency. 

66. — On  a  single  bond, 
where  a  day  is  specified 
for  payment. 

67. — On  a  single  bond,  where 
no  such  day  is  specified. 

68. — On  a  bond  subject  to  a 
condition. 

69. — On  a  bill  of  exchange  or 
promissory  note  payable 
at  a  fixed  time  after  date. 

70.— On  a  bill  of  exchange 
payable  at  sight,  or  after 
sight,  but  not  at  a  fixed 
time. 

71. — On  a  bill  of  exchange 
accepted  payable  at  a 
particular  place. 

72,— On  a  bill  of  exchange 
or  promissory  note  pay- 
able at  fixed  time  after 
sight  or  after  demand. 


Part  F/;— 
iho'ee  years. 

contd. 
Three  years. 


Ditto 


Ditto 
Ditto 

Ditto 
Ditto 

Ditto 
Ditto 


Time  from  which 
period  begins  to  run. 


in  writing,  signed 
as  aforesaid,  made 
payable  at  a  future 
time,,  and  then 
when  tbat  time 
arrives. 

When  the  time  spe- 
cified arrives  or  the 
contingency  hap- 
pens. 


The  day  so  specified. 


The  date  of  execut- 
ing the  bond. 

When  the  condition 
is  broken. 

When  the  bill  or 
note  falls  due. 


When    the    bill 
presented. 


IS 


When  the  bill  is  pre- 
sented at  that  place. 

when  the  fixed  time 
expires. 
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THE  FIRST  SCHEDULE— Coned. 
FIRST  DIVISION :  SUlTS-^Contd, 


Dsecription  of  suit 


Period  of 
limitation. 


Time  from  wich 
period  begins   to  run. 


73. — On  a  bill  of  exchange 
or  promissory  note  pay- 
able on  demand  and  note 
accompanied  by  any  wri- 
ting restraining  or  post- 
poning the  right  to  sue. 

74.^)n  a  promissory  note 
or  bond  payable  by  instal- 
ments. 


76. — On  a  promissory  note 
or  bond  payable  by  instal- 
ments,  wich  provides 
that,  if  default  be  made 
in  payment  of  one  or 
more  instalments,  the 
whole  shall  be  due. 


76. — On  a  promissory  note 
given  by  the  maker  to  a 
third  person  to  be  deli- 
vered to  the  payee  after 
a  certain  event  should 
happen. 

77. — On  a  dishonoured 
foreipjn  bill,  where  pro- 
test has  been  made  and 
notice  given. 


Part  VI.— 
Three  years. 

coutd. 
Three  years. 


Ditto 


Ditto 


Ditto 


Ditto 


The  date 
or  note. 


of  the  bill 


The  expiration  of  the 
first  term  of  pay- 
ment as  to  the  part 
then  payable;  and 
for  the  other  parts, 
the  expiration  of 
the  respective  terms 
of  payment. 

When  the  default  is 
made,  unless  where 
the  payee  or  obligee 
waives  the  benefit 
of  the  provision,  and 
then  when  fresh  de- 
fault is  made  in  res- 
pect of  which  there 
IS    no  such  waived. 

The  date  of  the  de- 
livery to  the  payee. 


When  the    notice  is 

given. 
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Description  of  suit. 

Period  of 
limitation. 

Time  from  which 
period  beings  to  run. 

Part  F/.— 

Three  years. 

contd. 

78.— By  the  payee   against 

Three  years. 

The  date  of  the   re- 

the  drawer  of  a  bill  of 

fusal  to  accept. 

exchange,     which     has 

been      dishonoured     by 

non  acceptance. 

79, — by   the  acceptor  of  an 

Ditto 

When  the     acceptor 

accommodation-bill  aga- 

pays  the  amount  of 

ints  th  drawer. 

the  bill. 

80- Suit  on  a  bill  of  ex- 

Ditto 

When  the  bill,    note 

change,  promissory  note 

or    bond      becomes 

or  bound  not  herein  ex- 

payable. 

pressly  provided  for. 

81.— by  a  surety  against  the 
principal  debtor. 

Ditto 

When      the     surety 

pays  the  creditor. 

82. — By    a   surety    against 

Ditto 

When    the      surety 

a  CO- surety. 

pays   anything     in 
excess  of  his    own 
share. 

83. — Upon    any   other  con- 

Ditto 

When  the  plaintiff  is 
actually  damnified. 

tract  to  indemnity. 

84. — By  an  attorney  or  vakil 

Ditto 

The  date  of  the  ter- 

for his  costs  of  a  suit  or 

mination  of  the  suit 

a    particular     business. 

or     business,       or 

there   being  no  express 

(where  the  attorney 

agreement  as  to  the  time 
when   such   costs   are  to 

or     vakil   properly 

discontinues        the 

be  paid. 

suit    or    business ) 
the    date    of    such 

discontinuance « 
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THE    FIRST  SKEEDVLE—conid. 
FIRST    DIVISION:   SUITS -contd. 


Description  of  suit. 


85.— For  tho  balance  due 
on  a  mutual,  open  and 
current  account,  where 
there  hove  been  recip- 
rocal demands  between 
the  parties. 

86. — On  a  policy  of  insu- 
rance,  when  the  sum 
assured  is  payable  im- 
mediately after  proof  of 
the  death  or  loss  has  been 
given  to  or  received  by 
the  insurers. 

87.— By  the  assured  to  re- 
cover premia  paid  under 
a  policy  voidable  at  the 
selection  of  the  insurers. 

88.— Against  a  factor  for  an 
account. 


89. — By  a  principal  against 
his  agent  for  moveable 
property  received  by  the 
ktter  and  not  accounted 
for. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


Part  VL— 
Three  years. 

contd. 
Three  years. 


Ditto 


Ditto 


Ditto 


Ditto 


The  close  of  the  year 
in  which  the  last 
item  admitted  or 
proved  is  entered  in 
the  account;  such 
year  to  be  computed 
as  in  the   account. 

When  proof  of  the 
death  or  loss  is 
given  or  received  to 
or  by  the  insurer, 
wheather  by  or  from 
the  plaint]^,  or  any 
other  person. 

When  the  insurers 
elect  to  avoid  the 
policy. 


When  the  account  is, 
during  the  conti- 
nuance of  the 
agency,  demanded 
and  refused  or, 
where  no  such  de- 
mand is  made  when, 
the  agency  termi- 
nates. 
Ditto. 
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THE  FIRST  SCHEDULE— Confi. 
FIRST  DIVISION:  SUITS— Contd. 


Dj.ccription  of  suit. 

Period  of 
limitation. 

Time  from  which 
period  begins  to  run. 

Part  VL— 

Three  years. 

contd. 

90.— Other  suits    by   princi- 

Three years. 

When  the  neglect  or 

pals  .against  agents  lor 

or    misconduct   be- 

neglect or  misconduct. 

comes  known  to  the 
plaintiff. 
When  the    facts  en- 

Dl.— ^To  cancel  or  set  aside 

Ditto 

an  instrument  not  other- 

titling the  plaintiff 

wise  provided  for. 

to  have  the  instru- 
ment   cancelled    or 
set    aside     become 
known  to  him. 

29.— To  declare  the   forgery 

Ditto 

When    the    issue  or 

of  an  instrument    issued 

registration  becomes 

or  registered. 

known      to     the 
plaintiff. 
The      date    of    the 

93.— To  declare   the  forgery 

Ditto 

of   an    instrument     ab- 

attempt. 

tempted    to  be   enforced 

* 

against  the  plaintiff. 

94 — for  property  which  the 

Ditto 

When  the  plaintiff  is 

plaintiff   has     conveyed 

restored  to  sanity, 

while  insanr. 

and  has  knowledge 
of  the  conveyance 

95. — To    set  aside  a  decree 

Ditto 

When  the  fraud  be- 

obtained by  fraud,  or  for 

comes  known  to  the 

other  relief  on  the  ground 

party  wronged. 

of  fraud. 

96. — For  reliefon  the  ground 

Ditto 

When  the  mistake  be- 

of mistake. 

comes  known  to  the 
plaintiff. 
The  date  of  the   fai^ 

97. — For   money  paid  upon 

Ditto 

an  existing  consideration 

lure. 

which  aiterwards  fails. 

98.— To  make  good    out  of 

Ditto 

The  date  of  the  trus- 

the   general   estate  of  a 

tee's  death,  or,  if  the 

5 
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THE  FIRST  SCHEDULE- (jon^. 
FIRST  DIVISION  :  SUITS— contd. 


Description  of  suit. 


Period  of 
limitation. 


Tittle  from  which 
period  begins  to  run. 


deceased  trustee  the  loss 
occasioned  by  a  breach 
of  trust. 
99. — For  contribution  by  a 
party  who  has  paid  the 
whole  or  more  than  his 
share  of  the  amount  due 
under  a  joint  decree,  or 
by  a  sharer  in  a  joint 
estate  who  has  paid  the 
whole  or  more  than  his 
share  of  the  amount  of 
revenue  due  from  him- 
self and   his  co-shares. 

100.—  By  a  cotrustee  to  en- 
force against  the  estate 
of  a  deceased  trustee  a 
claim  for  contribution. 

101. — For  a  seaman's  wages. 


102. — For  wages  not  other- 
wise expressly  provided 
for  by  this  schedule. 

103. — by  a  Muhammadan  for 
exigible  dower 
(muajjal). 


Part  VL— 
three  years, 

contd. 
Three  years. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto 


loss  has  not  then  re- 
sulted, the  date  of 
the  loss. 
The  date  of  the  pay- 
ment in  excess  ot  the 
plaintiff's  own  share. 


I 


When    the   right   to 
contribution  accnies. 


The  end  of  the  voyage 
during  which  the 
wages  are  earned. 

When  the  wages  ac 
crue  due. 

When  the  dower  is 
demanded  and  refu- 
sed or  (where,  during 
the  continuance  of 
the  marriage,  no  such 
demand  has  been 
made)  when  the 
marriage  is  dissolved 
by  death  or  divorce. 
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THE  FIRST  SCEEDELE—contd. 
FIRST  DIVISION :  SUITS-con^d. 


Discription  of  suit. 


Period    cf 
limitation. 


Time  from  which 
period  begins  to  run. 


104. — By  a  Muhantiinadan  for 
deferred  dower  mu^waj- 
jal), 

105. — By  a  mortgagor  afber  the 
mortgage  has  been  satis- 
fied, to  recover  surplus 
collections  received  by 
the  mortgagee. 

106. — For  an  account  and  a 
share  of  the  profits  of  a 
dissolved  partnership. 

107.~By  the  manager  of  a 
joint  estate  of  an  undi- 
vided family  for  contri- 
bution, in  respect  of  a 
payment  made  by  him  on 
account  of  the  estate. 

108. — By  a  lessor  for  the  value 
of  trees  cut  down  by  his 
lessee  contrary  to  the 
terms  of  the  lease. 

109.— For  the  profits  of  im- 
moveable property  belon- 
ging to  the  plaintiff  which 
have  been  wrongfully 
received  by  the  defen- 
dant. 

110. — For  arrears  of  rent. 

111. — By  a  vendor  of  immo- 
veable property  for  p^r- 
eonal  payment  of  unpaid 
purchase-mon  ey . 


Part  VI.~  \ 
three  years,  j 
contd,       I 
Three  years,  '  When  the  marriage  is 
dissolved    by  death 
or  divorce. 
Ditto  When  the  mortgagor 

re-enters      on    the 
mortgaged  property. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
Ditto 


The  date  of  the  disso- 
lution. 

! 

!  The  date  of  the  pay* 
'     ment. 


When  the  trees  are 
cut  down. 


When  the   profits  are 
received. 


When  the  arrears  be- 
come due. 

The  time  fixed  for 
completing  the  sale. 


niqiti/fi^  hY 
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THE    FIRST  SKHEDULE-con^. 
FIRST    DIVISION:   SUITS -coned. 


Description  of  suit. 


!      Period  of 
i     limitation. 


112. — For  a  call  by  a  company 
registered  under  any 
Statute  or  Act. 

113. — For  specific  perfor- 
mance of  a  contract. 


Part  VL— 
Three  years. 

contd. 
Three  years. 


Ditto 


Ditto 


Ditto 


114. — For  the  rescission  of  a 
contract . 


115. — For  compensation  for 
the  breach  of  any  con- 
tract, express  or  implied, 
not  in  writing  registered 
and  not  herein  specially 
provided  for. 


I  Part  VII.-- 
I    Sic    years. 
116. — For   compensation    for  '     Six  years. 

the   breach  of  a  contract  ; 

in  writing  registered. 


Time  from  which 
period  begins  to  run. 


When  the  case  is 
payable. 

The  date  fixed  for 
the  performance,  or 
if  no  such  date  is 
fixed,  when  the 
plaintiff  has  notice 
that  performance  is 
refused. 

When  the  facts  entit- 
ling the  plaintiff  to 
have  the  contract 
rescinded  first  be- 
come known  to  him. 

When  the  contract  is 
broken,  or  (where 
there  are  successive 
breaches)  when  the 
breach  in  respect  of 
which  the  suit  is 
instituted  occurs,  or 
(where  the  breach  is 
continuing  when 
it  ceases. 


When  rhe  period  of 
limitation  would  be- 
gin to  run  against 
a  suit  brought  on  a 
similar  contract  not 
r^^gistered. 


Digitized  by 


THE     INDIAN    LIMITATION     ACT,    1908. 

THE    FIRST  SCHEDULE— C<wtd. 
FIRST  DIVISION :  SUITS— Contd. 


35 


Period  of 

Time  from  which 

Description  of  suit. 

limitation. 

period  begins  to  run. 

Part  VII.— 

Six  years. 

contd. 

117. — Upon  a   foreign  judg- 

Six years. 

The  date  of  the    jud- 

ment as  defined  in  the 

gment. 

Code  of  Civil  Procedure, 

1908. 

118. — To  obtain  a  declaration 

Ditto 

When    the     alleged 

that  an  alleged  adoption 

adoption     becomes 

is  invalid,  or  never,   in 

known  to  the  plai- 

fact,  took  place. 

ntiflf. 

119.— To  obtain  a  declaration 

Ditto 

When  the    rights  of 

that  an  adoption  is  valid. 

the  adopted  son,  as 
such,  are  interfered 
with. 

120.— Suit     for     which     no 

Ditto 

When    the    right  to 

period   of   limitation    is 

sue  accrues. 

provided     elsewhere    in 

this  schedule. 

PaH  VIII— 
Twdve 
years. 

121. — To  avoid    incumbrance 

Twelve  years 

When  the  sale  becomes 

or  under-tenures    in  an 

•^ 

final  and  conclusive. 

entire    estate    sold     for 

arrears    of   Government 

revenue,    or  in    a  patni 

taluq    or    other  saleable 

tenure  sold  for  arrears  of 

rent. 

122. — Upon  a  judgment  ob- 

Ditto. 

The  date  of  the  judg 

tained  in  British  India 

ment  or  recognisance. 

or  a  recognisance. 

niqiti^ftrl  hy 


Ci^gl( 
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FIRST  DIVISION  :  SUITS-Con^d 


Description  of  suit. 


123. — For  a  legacy  or  for  a 
share  of  a  residue  bequea- 
thed by  a  testator,  or  for 
a  distributive  share  of 
the  property  of  an 
intestate. 


PaH  VIII  r 

Twelve  years} 
contd.       I 

Twelve  years.  When  the  legacy  or 
share  becomes  pay- 
able or  deliverable. 


124. — For  possession 
hereditary  oflSce. 


of    an 


Period  of 
limitation. 


125.— Suit  during  the  life  of 
a  Hindu  or  Muhammadan 
female  by  a  Hindu  or 
Muhammadan  who,  if 
the  female  died  at  the 
date  of  instituting  the 
suit,  would  be  entitled  to 
the  possession  of  land, 
to  have  an  alienation  of 
such  land  made  by  the 
female  declared  to  be 
void  except  for  her  life 
or  until  her  re-marriage. 


Time  from  which 
period  bejfins  to  run. 


Ditto 


Ditto 


When  the  defendant 
takes  possession  of 
the  oiHce  adversely 
to  the  plaintiff. 

Eayplanatwn.-ku  he- 
reditary ofSce  is  pos- 
sessed when  the 
profits  thereof  are 
usually  received,  or 
( if  there  are  no  pro- 
fits) when  the  duties 
thereof  are  usually 
performed. 

The  date  of  the  alien- 
ation. 


mi 
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THE  FIRST  SCHEDULE—conid. 
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Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


12G. — By  a  Hindu  geverned 
by  the  law  of  the  Mita- 
kshara  to  set  aside  his 
lathers  alienation  of 
ancestral  property. 

127. — By  a  person  excluded 
from  joint  family  pro- 
perty, to  enforce  a  right 
to  share  therein. 

128.— By  a  Hindu  for  arrears  j 
of  maintenance. 

129. — By  a  Hindu  for  a  de- 
claration of  his  right  to 
maintenance. 

130. — for  the   resumption  or  \ 
assesement  of  rent  free 
land. 

131. — Tho  establish  a  periodi- 
cally recurring  right. 

132.— To  enforce  payment  of 
money  charged  upon 
immoveable  property. 

^"icpiana^icm.— The  allowance  | 
and      fees     respectively 
called      malikana    and 
haqqs  shall,  for  the  pur-  - 
pose    of  this    article,   be  j 
deemed     to    be     money 
charged    upon    immove- 
able property. 

133^_To  recover  moveable 
property  conveyed  or  be- 


Part  VIII— 
Twelve  years. 

contd. 
Twelve  years. 


Ditto 

Ditto 
Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Ditto 


When  the  alienee  takes 
possession     of    the 
property. 

When  the  euclusion 
becomes  known  to 
the  plaintiff. 

When  the  arrears  are 

payable. 
When  the    right     is 

denied. 

When  the  right  to 
resume  or  asses  the 
land  first  accrues. 

When  the  plaintiff  is 
first  refused  the  en- 
joyment of  the  right. 

When  the  money  sued 
for  becomes  due. 


Ihe  date  of  the  purchase 
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THE  FIRST  SCHEDULE— (7(m^. 
FIRST  DIVISION :  SUITS-Coned. 


Dsecription  of  suit. 


Period  of 
limitation. 


Time  from  wich 
period  begins  to  run. 


queathed  ia  trusty  depo  - 
sited  or  pawned,  and 
afterwards  bought  from 
the  trustee,  depositary 
or  pawnee  for  a  valuable 
consideration. 

134. — To  recover  possession 
of  immoveabb  property 
conveyed  or  bequeathed 
in  trust  or  mortgaged  and 
afterwards  tranefered  by 
the  trustee  or  mortgagee 
for  a  valuable  considera 
tion. 

135. — Suit  instituted  in  a 
Court  not  established  by 
Royal  Charter  by  a  Mort- 
gagee for  possession  of 
immoveable  property 
mortgaged. 

136.-By  a  purchaser  at  private 
sale  for  possession  of  im- 
moveable property  sold 
when  the  vendor  was  out 
of  possession  at  the  date 
of  the  sale. 

137. — Like  suit  by  a  purcha- 
ser at  a  sale  in  execution 
of  a  decree  I  when  the 
judgment-debtor  was  out 
of  possession  at  the  date 
ol  the  sale. 


Part  VIII- 
Tivelve  years 

contd. 
Twelve  years. 


Ditto 


The     date 
transfer. 


of     the 


Ditto 


Ditto 


Ditto 


When  the  mortga- 
gor's right  to  pos- 
session determines. 


When  the  vendor  is 
fiist  entitled  to  pos- 
session. 


When  the  judgment- 
debtor  is  first  entit- 
led to  possession. 
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THE  FIRST   SCHEDULE— Con^d. 
FIRST  DIVISION.  SUITS-Con^. 


Description  of  suit. 


Period  of 
limitation. 


138. — Like  suit  6y  a  purchaser 
at  a  sale  in  execution  of 
a  decree^  when  the  judg- 
ment debtor  was  in  po- 
ssession at  the  date  of 
the  sale. 

139. — By  a  landlord  to  recover 
possession  from  a  tenant. 

140. — By  a  remainderman ,  a 
reversioner  (other  than 
a  landlord)  or  a  devisee, 
for  possession  of  immove* 
able  property. 

141.— Like  suit  by  a  Hindu 
or  Muhammadan  entitled 
to  the  possession  of  im- 
moveable property  on 
the  death  of  a  Hindu  or 
Muhammadan  female. 

142. — For  possession  of  im- 
moveable property  when 
the  plaintitF,  while  in  pos- 
session of  the  property 
has  been  dispossessed  or 
has  discontinued  the  pos- 
session. 

143. — Like  suit,  when  the 
plaintiff  has  become  en- 
titled by  reason  of  any 
forfeiture  or  breach  of 
condition. 


Part  nil 
Twelve  years. 

contd. 
Twelve  years. 


Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Time  from   which 
period  begins  to  run. 


The  date  when  the 
sale  becomes  abso^ 
lute. 


When  tho  tenancy  is 

determined. 
When  his  estate  fails 

into  pssession.. 


When    the      female 
dies. 


The  date  of  the  dis- 
possession or  dis- 
continuance. 


When  the  forfeiture 
is  incurred  or  the 
condition  is  broken. 
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THE  FIRST  SCHEDULE— Con^. 
FIRST  DIVISION :  SUITS-Con^. 


Description  of  suit. 


Period  of 
limitation. 


144. — For  possession  of  im- 
moveable property  or  any 
interept  therein  not  here- 
by otherwise  specially 
provided  for. 


145. — Against  a  depositary  or 
pawnee  to  recover  move- 
able property  deposited 
or  pawned. 

146. — Before  a  Court  establi- 
shed by  Royal  Charter 
in  the  exercise  of  its 
ordinary  original  civil 
jurisdiction  by  a  mort- 
gagee to  recover  from  the 
mortgagor  the  possession 
of  immoveable  property 
mortgaged 

146A.— (New)  by  or  on  be- 
half of  any  local  autho- 
rity for  possession  of  any 
public  street  or  road  or 
any  part  thereof  from 
which  it  has  been  dispos- 
sessed or  of  which  it  has 
discontinued  the  posses- 
sion. 


Part  VIIL 
Twelve  years. 

contd. 
Twelve  years 


Part  IX— 
Thirty  years. 
Thirty  years. 


Ditto 


147. — By    a    mortgagee 
f  oteclosure  or  sale. 


for 


Part  r.— 

Si  rty  years. 
Sixty  years. 


Time  from  which 
period  begins  to  run. 


When  the  posses- 
sion of  the  defen* 
dant  becomes  ad- 
verse to  the  plain- 
tiflf. 


The  date  of  the  depo- 
sit or  pawn. 


When  any  part  of  the 
principal  or  interest 
was  last  paid  on  ac- 
count of  the  mortga- 
ge debt. 


The  date  of  the  dispos- 
session or  discontinu- 
ance. 


When  the  money  secu- 
red by  the  mortgage 
becomes  due. 
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THE  FIRST  SCHEDULE— (7o7?<rZ. 
FIRST  DIVISION  :  SUITS— Contd, 


Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  beings  to  nin. 


148.— Against  a  mortgagee 
to  redeem  or  to  recover 
possession  of  immoveable 
property  mortgaged. 


149. — Any  suit  by  on  or  be- 
half of  the  Secretary  of 
State  for  India  in  Coun- 
cil. 

Second  Division 

150.— Under  the  Code  of 
Criminal  Procedure,755^<9 
from  a  sentence  of  death 
passed  by  a  Court  of 
Session. 

l51. — From  a  decree  or  order 
of  any  of  the  High  Courts 
of  Judicature  at  Fort  Wil- 
liam, Madras  and  Bom- 
bay or  the   Chief  Court 

■  ■■t_.    .         ,1.1     ilJ.-l       IJi     ■  ■■■      ■!■ 


Part  X.— 
Sixty  years. 
Sixty  years. 


Ditto 


Appeals. 
Seven  days. 


Twenty  days. 


When    the  right    to 
redeem  or  to  recover 
po8seFBif»n  accrues. 
Provided      that     all 
claims    to     redeem 
arising    under    in- 
struments  of  mort- 
gage of  immoveable 
property  situate  in 
Lower  Burma  which 
Juid  been  executed 
befbre  the  first  day 
of  May   1833,  shall 
be  governed   by  the 
rules  of    limitation 
in  force  in  that  pro- 
vince    immediately 
before  tl^e  same  day. 
When   the  period  of 
limitation  would  be- 
gin  to    run    under 
this   Act  against  a 
like  suit  by  a  private 
person. 

The  date  of  the  sen- 
tence. 


The  date  of  the  de« 
cree  or  order. 
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TETE    FIRST  SKHEDULE-Con/rf. 
SECOND    DIVISION:   APPEALS -ConR 


Description  of  suit. 


Period  of 
limitation. 


of  the  Punjab  or  the  Chief 
Court  of  Lower  Burma 
in  the  exercise  of  its 
original  jurisdication. 

152.— Under  the  Code  of 
Civil  Procedure,  190S,  to 
the  Court  of  a  District 
Judge. 

153 — Under  the  same  Code, 
to  a  High  Court  from 
an  order  of  a  Subordi- 
nate Court  refuf^ing 
leave  to  appeal  His  Majes- 
ty in  Council. 

154. — Under  the  Code  of  Cri- 
minal Procedure,  1898  to 
any  Court  other  than  a 
High  Court. 

155. — Under  the  same  Code, 
to  a  High  Court,  except 
in  the  cases  provided  for 
by  article  150  and  arti- 
cle 157. 

15G.— Under  the  Code  of  Civil 
Procedure,  1908,  to  a 
High  Court,  except  in  the 
cases  provided  for  by  ar- 
ticle 151  and  article  153. 

157.— Under  the  Code  of  Cri- 
minal Procudure,  1898, 
from  an  order  of  acquittal. 

Third  Division 

158.— Under  the  Code  of 
Civil  Procedure,  1008.  to 
sot  asid.^  an  award. 


Thirty  days. 


Ditto 


Ditto 


Sixty  days. 


Ninety  days. 


Six  months. 


Time  from  which 
period  begins  to  run. 


The  date  of  the  dec- 
ree or  order  appeal- 
ed from. 

The  date  of  the  order. 


The  date  of  the  sen- 
tence or  order  ap- 
pealed from. 

Ditto. 


The  date  of  the  de- 
cree oredr  appealed 
from. 


The  date  of  the  order 
appealed  from. 


.Applications. 

Ten  days.    I  When   the   award  is 
submitted  to  Court. 
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THE  FIRST  SCHEDULE— Con^d. 
THIBD  DIVISION:  APi^LICATIONS— Con^d. 


Dof cription  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


159.— For  leave  to  appear  and 
defend  suit  under  the 
summary  procedure  re- 
furred  to  {n  section  1S8 
(^)  (/)  of  the  same  Code. 

160.— For  an  order  under  the 
same  Code,  to  restore  to 
the  file  an  application 
for  review  rejected  in 
consequence  of  thefaUr- 
ure  of  the  applicant  to 
appear  when  the  appli- 
cation ivas  called  on  for 
hearing. 

161.— (160  A)  For  a  review 
of  judgment  by  a  Provin- 
cial   Court      of    Small 
Causes  or  by  a  Court  in- 
vested with  the  jurisdic- 
tion of  a  Provincial  Court 
of  Small    Causes    when 
exercosing  that  jurisdic- 
tion. 
162. — For  a  review    of  judg- 
ment by  any  of  the  High 
Courts  of  the  Judicature 
at  Fort  William,  Madras 
and  Bombay  or  the  Chief 
Court    of    the    Punjab, 
or  the    Chief   Court    of 
Lower    Burma    in    the 
exercise  of    its    original 
jurisdiction. 
163. — By  a    plaintiff,    for  an 
order  to  set  aside  a   dis- 
mipt^al    for    default      of 


Ten  days. 


Fifteen  days. 


Ditto 


Twenty  days. 


Thirty  days. 


When  the 
is  served. 


summons 


When  the  application 
for  review  is  reject- 
ed. 


The  date  of  the    de- 
cree or   ordeerr 


Ditto 


The  date  of  the 
missal. 


dis- 
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THE  FIRST  SCEEDVLE-^Contd. 
THIRD  DIVISION:  APPLICATIONS— (7on^. 


Description  of  suit 


Period  of 
limitation. 


Time  from  wich 
period  begins  to  run. 


appearance  or  for  fail-- 
ure  io  pa^  ooets  of  serv- 
ice of  proeem  or  to  fur- 
nish seceurity  for  costs. 
164. — By  a  defendant,  for  an 
order  to  set  aside  a  dec- 
ree passed  ex  pa/rte. 


165.— Under  Code  of  CSvil 
Procedure,  1908,  by  a 
person  dispossessed  of 
immoveable  property, 
and  disputing  tne  right 
of  the  decreeholder  or 
purchesar  at  a  sale  in 
execution  of  a  decree 
to  be  put  into  possession. 

166. — Under  the  same  Code 
to  set  aside  a  sale  in  ex- 
ecution of  a  decree. 

167.— Complaining  of  resist- 
ance or  obstruction  to 
delivery  of  possession  of 
immoveable  property 
decreed  or  sole  in  exec- 
ution of  a  decree. 

168. — For  the  readmission  of 
an  appeal  dismissed  for 
want  of  prosecution. 

169. — For  the  re  hearing  of 
an  appeal  heard  ex  jporte. 


Thirty  days. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


The  date  of  the  de^ 
cree  or  where  the 
summons  was  not 
duly  served,  when 
the  applicant  has 
knowledge  of  the  de- 
cree. 

The  of  the  disposses- 
sion. 


The  date  of  the  sale. 


The  of  the  resistance 
by  obstruction. 


The  of  the  dismissal* 


The  date  of  the  de- 
cree in  appeal  or» 
where  notice  of  the 
appeal     was      not 
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Description  of  suit. 


Period  of 
limitation. 


Time  from  which 
period  begins   to  rus. 


I7O.— For  leave  to  appeal  as 
a  pauper. 

171.— Jiider  the  Code  of 
Civil  Procedure,  1908,  for 
an  order  to  set  aside  an 
an  abatement. 

172.— (171)  Under  the  same 
Code  hy  the  assignee  or 
the  receiver  of  an  insol- 
vent plaintiff  or  appli" 
cant  for  an  order  to  set 
aside  the  dismissal  of  a  j 
suit  or  an  appeal. 

173. — For  a  review  of  judg- 
ment except  in  the  cases 
provided  for  by  article 
16i  and  aHicle  1G2. 

174.— (173  A)  For  the  issue 
of  a  notice  under  the 
same  Codoi  to  show 
cause  why  any  payment 
made  out  of  Court  of  any 
money  payable  under  a 
decree  or  any  adjustment 
of  the  decree  should  not 
he  recorded  as  certified. 

175. — For  payment  of  the 
amount  of  a  decree  by 
instalments. 

170. — Under  the  same  Code 
to  have  the  legal  repre- 
Bentative  of  a  deceased 
plaintiff  or  of  a  deceased 
aj^Uant  made  a  party. 


Sixty  days. 
Ditto 


Ditto 


duly  servedf  when  the 
applicant  has  know- 
ledge of  the  decree. 

The  date  of   the  de- 
cree appealed  from. 

The  date  of  the    ab- 
atement. 


The  date  of  the  order 
of  dismissal. 


Ninety  days 


Ditto 


Six  months. 


Ditto 


The  date    of  the  de« 
cree  or  order. 


When  payment  or  ad- 
justment is  made. 


The  dote  of  the  decree. 


The  date  of  the  death 
of  the  deceased 
plaintiff  or  appell- 
ant. 
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TitE  II^DIAN  tmiTAl^ION    ACT,    190S. 


THE  FIRST  SCBEDVLE-Contd. 
THIRD  DIVISION  :  APPLICATIONS— Con^. 


Description  of  suit. 


177. — (New.)  under  the  same 
Code  to  have  the  legal 
representative  of  a  de- 
ceased defendant  or  of  a 
deceased  respo  n  d  e  n  t 
made  a  party. 

178._(New.)  Under  the  same 
Code  for  the  filing  ia 
Court  of  an  award  in  a 
suit  made  in  any  matter 
referred  to  arbitration 
by  order  of  the  Court,  or 
of  an  award  made  in  any 
matter  referred  to  arbit- 
ration without  the  inter- 
vention of  a  Court. 

179.— (New.)  By  a  person 
desiring  to  appeal  under 
the  same  Code  to  his 
Majesty  in  Council  for 
leave  to  appeal. 

180.—  {New.)  By  a  purchaser 
of  immoveable  property 
at  a  sale  in  execution  of 
a  decree  for  delivery  of 
possession. 

18l._(l78)  Application  for 
for  which  no  period  of 
limitation  is  provided 
elsewhere  in  this  sche- 
dule or  by  section  48  of 
the  Code  of  Civil  Proce- 
dure, 190S. 

182. — For  the  execution  of  a 
decree  or  order  of  any 
Civil  Court  not  provided 


Period  of 
limitation. 


Six  months. 


Ditto 


Ditto 


Three  years. 


Ditto 


Time  from  which 
period  beg'ius  to  run. 


Three  years 
or,  where  a 
certified  copy 


The  date  of  the  dea- 
th of  the  deceased 
defendant  or  res- 
pondent. 


The  date  of  the  award 


The  date    of  the  de- 
cree appealed  from. 


When  the    sale  be- 
comes absolute. 


When    the  right    to 
apply  accrues. 


I 


1.    The  date    of  the 
decree  or  order,    or 
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THE  FIRST  SCHEDELE— con^. 
THIRD  DIVISION:  APPLlCATIONS-con'd. 


Discription  of  suit. 


Periorl    rf 
limitation. 


! 


Time  from  which 
period  begins  to  run. 


for  by  aHicU  ISS  or  by 
section  4S  of  the  Code  of 
Civil  Procedure,  190S, 


of  the  decree*  2.  (where  there  has 
or  ordtr  I:  as  b^en  an  appeal  ^  the 
been  registe  ;  date  of  the  final  de- 
red^sixyears.  cree  or  order  of  the 
i     Apellate  Court,   or 


the    ivifhd'atoal  of  the  appeal  or. 

3.  (where  there  has  been  a  review  of  judgment)  the  date 
of  the  decision  passed  on  the  review,  or 

4.  (where  the  decree  has  been  amended)  the  date  of 
amendTifient,  or 

5.  (where  the  application  next  hereinafter  mentioned 
has  been  made)  the  date  of  applying  in  accordance  with  law 
to  the  proper  Court  for  <  xpcution,  or  to  take  some  step  in  aid 
of  execution,  of  the  decree  or,ord^r  or 

G.  (where  the  notice  next  hereinatcr  mentioned  has  been 
issued)  of  notice  the  person  a^aivvat  whom  e^ieoution  is  a^jpf^ied 
for  to  show  cause  why  the  decree  s'totdd  not  bs  executed  ogiinst 

him,  when  the  issue  of  such  a  notice  is  required  by  the  Code  of 
Civil  Procedure,  J90S  or 

7.  where  the  application  is  to  enforce  any  payment  which 
the  decree  or  order  directs  to  be  made  at  a  (  certain  date  ) 
such  date. 

Explanation  1. — 

Where  the  decree  or  order  has  been  passed  severally  in 
favour  of  more  persons  than  one,  distinguishing  portions  of  the 
subjeotmatter  as  payable  or  deiivt  rable  to  c  a  h,  the  application 
mentioned  iu  clause  5  of  this  article  shall  take  edfect  in  favour 
only  of  such  of  the  said  persons  or  their  npresen  atives  as  it 
may  be  made  by.  But  where  the  decree  or  order  has  boen  |  as* 
sed  jointly  in  favour  of  more  persouo  thac  one,  such  applica 
tion^  if  made  by  any  one  or  more  of  them,  or  by  his  or  their 
representatives,  shall  take  effect  in  favour  of  them  all. 
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THE  FIRST  SCEEDVLE'-contd. 
THIRD  DIVISION :  APPLICATIONS-contd. 

Where  the  decree  or  order  has  been  passed  severally  against 
more  persons  than  one  distinguishing  portions  of  the  subject- 
matter  as  payable  or.  deliverable  by  each,  the  application  shall 
take  effect  against  only  such  of  the  said  persons  or  their  repre- 
sentatives as  it  may  be  made  against.  But^  where  the  decree 
or  order  has  been  passed  jointly  against  more  persons  than  one, 
the  application,  if  made  aga  nst  any  one  or  mere  of  them,  or 
against  his  or  their  represen  tatives,  shall  take  effect  against 
them  all- 

Exptanatim  II. — 'TroperCourt''  means  the  Court  whose 
duty  it  is  to  execute  the  decree  or  order. 


Description  of  suit. 


Period  of 
liniitatiod. 


Time  from  which 
period  begins  to  run. 


183— (180)  To  enforce  a 
judgment,  decree  or  or- 
der of  any  Court  estab- 
lished by  Boyal  Charter 
in  the  exercise  of  its  or- 
dinary original  civil  ju- 
risdiction, or  an  order  of 
ifis  Majesty  in  Council. 


Twelve  years.  When  a  present  ri- 
ght to  enforce  the 
judgment,  decree  or 
order  accrues  to  some 
person  capable  of 
releasing  the  right: 
Provided  that  when 
the  judgment,decree 

or  order  has  been  revived,  or  some  part  of  the  priaoipal  money 
secured  thereby  or  some  interest  on  such  money  has  been  paid, 
or  some  acknowledgment  of  tho  right  thereto  ban  been  given 
in  writing  signed  by  the  person  liable  to  pay  such  principal  or 
interest,  or  his  agt^nt,  to  the  person  entitled  thereto  or  his 
agent,  the  twelve  years  shall  be  computed  from  the  date  of 
such  revivori  payment  or  acknowledgment  or  the  latest  of  dach 
revivors,  payments  or  acknowledgments,  as  the  case  miay  be, 
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THE  SECOND  SCHEDULE. 

TERRITORIES    REFERRED  TO  IN  SECTION  81. 

{See  section  SI.) 

The  Presidency  of  Fort  St.  George.  The  Presidency  o* 
Bombay. 

The  Sambalpur  District  of  the  Bengal  Division  of  the  Pre- 
sidency of  Fort  William.  The  United  Provinces  of  Agra 
and  Oudh.  Burma.  The  Central  Provinces.  Ajmer* 
Merwara. 
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so  THE   INDIAN   LIMITATION    ACT,    1908. 

THE  THIRD  SCHEDULE. 

Enactments  repealed. 

(  See  section  ^2.  ) 


Year. 
1877 

1877 
1879 

1881 
1887 

1888 


XVII 
XII 

V 
IX 

VII 


1892 


1899 
1900 


1900 


1906 


VI 


X 

VI 


NI 


VI 


The  Indian 
Act.  1877 


The  Punjab  Court's  Act 
1877       

The  Registration  and 
Limitation  acts 
Amendment  Act,  1879. 


The  Probate  and  Ad- 
ministration Act»  188  . 

The  Provincial  Small 
Causes    [Courts    Act, 

1887       

The  Civil  Procedure 
Code  Amendment  Act, 

1888        


The  Indian  Limitation 
Act  and  Civil  Proce- 
dur  Code  Amendment 
Act.  1892. 

The  Carriers  Act,  1899. 

The       Lower       Burma 

Courts  Act,  1900,       ... 


The  Indian   Limitation 
Amendment  Act,  19t0. 

The    Presidency   Small 
Cause  Courts  Act,  1905 


Extent  sf  repeal. 


The  whole. 


So  much  as  has  not  been 
repealed. 

In  the  title  the  words  "and 
the  Limitation  Act. 1867" 
an  t  aftersection  j07.from 
the  words  'and  vihereas" 
to  the  end  of  the  Act, 

Seciion  156. 

Section  36, 


Section  36. 

In  the  title  and  in  the 
preamble,  the  words  "and 
the-  Indian  Limitation 
Act.  1877."  and  of  section 
66  so  much  as  has  not 
been  repealed. 

In  the  -title  and  in  the 
preamble,  the  wotds*'the 
Indian  Limitation  Act, 
1877,"  and  section  I. 

Section  3. 

So  much  of  section  4T  and 
the  first  schedule  as  re- 
lates to  the  Indian  Limi- 
tation Act,  1877. 

The  whole. 


Section  5. 
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P'eatttrett.  Object  amd  origia  of  each  section  i&  distinctly  set  foith. 
English  and  Indian  cases  distinguished.  All  sections  analysed.  Case 
Law  up  to  date.  Opinions. 

Kadras  Law  Times  (11-4-8). 

'Mr.  Desai  is  not  an  amateur  in  the  field  of  manuals  and  compilationa 

Qe  is  already  well  known  as  the  author  of  no  lef^s  than  eight  books  on 
I  aw  and  the  publisher  of  an  equal  number  of  Law  examination  guides.  Bis 

{atest  work  is  the  T.  F.  Act.  It  is  practically  an  enlarged  edition  of  his 
manual  of  Equity  as  far  as  it  relates  to  the  T.  P.  Act.  On  a  perusal  of  ibis 
work,  the  first  thing  that  strikes  one  is  the  excellence  of  the  author's  treat- 
ment and  tho  evident  pains  he  has  taken  to  analyse  and  expound  the  mate- 
rials of  each  section  of  the  Act.  It  is  surprising  to  find  what  a  (tmd  of 
information  the  author  has  been  able  to  include  in  his  volume  of  about  450 
pages  ofiered  at  such  a  cheap  price. 

Mr.  Desai's  work  is  by  no  means  an  abridgment  of  the  treatises  on  the 
subject  but  is  solely  intended  to  furnish  the  ttudent  with  a  clear  and  CDnctse 
commentary  in  an  unique  manner.  There  are  six  useful  appendices  to  the 
book  containing  analysis  of  important  sections,  questions  on  mortgages, 
Bxplanations  of  techicalerms  list  of  leading  casds,  Legal  maxims,  Digest  of 
recent  cases  and  a  copious  index.  Forms  of  conveyan^ee  for  use 'b^  the 
practitioners  are  also  given  besides  some  rules  framed  under  the  Act  by  the 
High  Courts  of  Bengal  and  Madras  We  have  no  hesitation  in  tecommend- 
ing  Mr.  Desai's  work  to  the  legal  profession  in  greneral  and  to  the  law  students 
in  particular  as  a  handy  book  bringing  the  law  on  the  subject  within  a 
moderate  range. 
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Text,  commentary  and  9  Tisefnl  appendices  dealiBgg respectively  with:— 

(1)  Diflference  between  English  and  Indian  Law  of  Evidence.  (2)  Ma- 
xims bearing  on  the  Law  of  Evidence.  (3)  Analysis  of  important  aection^ 
(4)  LiBt  of  leading  casep.  (5)  L.  L.  B.,  and  Pleaders  Examination  Question 
from  1891  to  1907.  (5)  Recent  cases  on  Evidence  Act,  1901-1906.  (5)  Ex- 
planation  of  technical  terms.  (8)  Problems  based  on  leading  cases. 

New  feature.— A  brief  summary  of  the  rules  relating  to  examination 
and  cross-examination  of  witnesses. 

Opinions  on  the  2nd  Edition. 

The  Criminal  Law  Jonrnal.— Mr  Desai  has  rendered  a  great 
service  to  the  Law  students  in  publishing  a  revised  editiorf  of  his  splen- 
did work  on  the  Law  of  Evidence.  His  treatment  of  the  subject  is  exeee- 
dingly  interetfting  and  instructive.  His  is  a  practical  work  for  class  use. 
The  complicated  rules  of  evidence  have  been  rendered  simple  and  eafy 
by  ingenious  analysis.  The  provisions  of  the  Act  have  been  duly  difcus- 
sed  and  explained.  We  must  admit  that  the  book  has  interest  usually  de- 
nied to  books  of  its  class.  We  do  not  know  of  any  other  book  which  con- 
txins  so  much  and  in  such  elegant  form  on  the  Law  of  Evidence,  We 
•trongly  recommend  the  work  to  the  Indian  Students  preparing  for  their 
Law  Examinations. 

Madras  Law  Journal.— It  will  be  nsefull.  There  is  a  clear  and  use- 
ful  analysis  of  the  sections  of  the  Act.  Reference  are  given  to  importsnt 
decided  cases  and  the  differences  between  the  English  and  Indian  Law 
are  also  pointed  out;  seeing  that  a  second  edition  is  called  for  within  3  years, 
the  book  evidently  vieets  with  the  wants  of  students. 

Allahabad  Law  Journal— We  have  had  before  this  occassion  to 
notice  Mr.  Desai's  well  deserved  reputation  in  the  Bombay  Presidency  as 
wnter  of  handbooks  on  legal  topics.  We  have  now  before  us  a  new  edi- 
tion of  his  Law  of  Evidence.  Tho  book  in  its  present  form  contains  be- 
sides the  text  of  the  Act,  seven  useful  appendices^  comprising,  legal  maxims, 
digest  of  important  cases,  LL.  B.,  Examination  Questions  v^-c.  So  far  as  we 
are  aware  there  is  no  other  handybook  which  students  of  this  branch  of 
the  law  is  likely  to  find  so  helpful  for  the  purpose  of  obtaining  clear  no- 
tions upon  an  intricate  subject.  Mr,  Desai's  exjyosition  is  clear^  coficise 
and  methodical.  The  book  seems  to  have  been  carefuUy  prepared  and 
may  be  recommended  to  law  students  and  junior  practitioners. 
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